SMALL  BUSINESS  AND  THE  ROBINSON 

PATMAN  ACT 


HEARINGS 


BEFORE  THE 


SPECIAL  SUBCOMMITTEE  ON  SMALL  BUSINESS 
AND  THE  EOBINSON-PATMAN  ACT 


OF  THE 


ISELECT  COMMITTEE  ON  SMALL  BUSINESS 
HOUSE  OF  REPRESENTATIVES 


NINETY-FIRST  CONGRESS 

SECOND  SESSION 

PXJBSUANT   TO 


H.  Res.  66 


A  RESOLUTION  CREATING  A  SELECT  COMMITTEE  TO  CONDUCT 

STUDIES  AND  INVESTIGATIONS  OF  THE  PROBLEMS 

OF  SMALL  BUSINESS 


VOLUME  2 


WASHINGTON,  D.C.,  FEBRUARY  4,  5,  6,  26,  27 ; 
MARCH  3,  4,  AND  11,  1970 


Printed  for  the  use  of  the 
Select  Committee  on  Small  Business 


NORTHf^ASTEeN  UNiV^-RSITr  mm\  of  f./W  [ '       ^Vf 


fr 


SMALL  BUSINESS  AND  THE  ROBINSON- 

PATMAN  ACT 


HEARINGS 

BEFORE  THE 

SPECIAL  SUBCOMMITTEE  ON  SMALL  BUSINESS 
AND  THE  KOBINSON-PATMAN  ACT 

OF  THE 

SELECT  COMMITTEE  ON  SMALL  BUSINESS 
HOUSE  OF  REPRESENTATIVES 

NINETY-FIRST  CONGRESS 

SECOND  SESSION 

PURSUANT    TO 

H.  Res.  66 

A  RESOLUTION  CREATING  A  SELECT  COMMITTEE  TO  CONDUCT 

STUDIES  AND  INVESTIGATIONS  OF  THE  PROBLEMS 

OF  SMALL  BUSINESS 


VOLUME  2 


WASHINGTON,  D.C.,  FEBRUARY  4,  5,  6,  26,  27; 
MARCH  3,  4,  AND  11,  1970 


Printed  for  the  use  of  the 
Select  Committee  on  Small  Business 


U.S.  GOVERNMENT  PRINTING  OFFICE 
36-138  WASHINGTON    :   1970  O    ^ 

NORTHEASTERN  UmmslTY  SCHOOLof  LAW  imm      ^  ^"^ 


SELECT  COMMITTEE  ON  SMALL  BUSINESS 

JOE  L.  EVINS,  Tennessee,  Chairman 

WRIGHT  PATMAN,  Texas  SILVIO  O.  CONTE,  Massachusetts 

TOM  STEED,  Oklahoma  JAMES  T.  BROYHILL,  North  Carolina 

JOHN  C.  KLUCZYNSKI,  Illinois  FRANK  HORTON,  New  York 

JOHN  D.  DINGELL,  Michigan  LAURENCE  J.  BURTON,  Utah 

NEAL  SMITH,  Iowa  J.  WILLIAM  STANTON,  Ohio 

JAMES  C.  CORMAN,  California  DANIEL  E.  BUTTON,  New  York 

JOSEPH  P.  ADDABBO,  New  York 
WILLIAM  L.  HUNGATE,  Missouri 

Bryan   Haskell  Jacques,   Staff  Director 

Gregg  Potvin,  General  Counsel 

Myrtle  Ruth  Fodtch,  Clerk 

Fred  M.  Wertheimer,  Minority  Counsel 


Special  Subcommittee  on  Small  Bitsiness  and  the  Robinson -Patman  Act 

JOHN  D.  DINGELL,  Michigan,  Chairman 

NEAL  SMITH,  Iowa  SILVIO  O.  CONTE,  Massachusetts 

JAMES  C.  CORMAN,  California  FRANK  HORTON,  New  York 

Thomas  J.  Oden,  Subcommittee  Counsel 
Gregg  Potvin,  Counsel 
Fred  M.  Wertheimer,  Minority  Counsel 

(H) 


CONTENTS 


Hearing  dates:  Page 

February  4,  1970 463 

February  5,  1970 573 

February  6,  1970 627 

February  26,  1970 745 

February  27,  1970 827 

March  3,  1970 863 

March  4,  1970 923 

March  11,  1970 987 

Appendix a1 


Testimony  of — 

Angevine,  Mrs.  Erma,  executive  director,  Consumer  Federation  of 

America 627 

Banta,  Henry  M.,  attornej'.  Division  of  Compliance,  Federal  Trade 

Commission 785 

Berlin,  Ed,  counsel.  Consumer  Federation  of  America 627 

Bison,  Henry,  Jr.,  attorney,  Washington,  D.C 747 

Brooks,  Prof.  Robert  C,  jr.,  Vanderbilt  University 650 

Additions  to  statement 655 

Combs,  Samuel  C,  chief  legal  assistant.  Federal  Trade  Commission.  _  949 

Dixon,  Paul  Rand,  Commissioner,  Federal  Trade  Commission 949 

Elman,  Philip,  Commissioner,  Federal  Trade  Commission 828,  923 

Field,  H.  Robert,  attorney.  Division  of  Compliance,  Federal  Trade 

Commission 785 

Gercke,   Joseph  J.,  Chief,  Division   of   Compliance,   Federal  Trade 

Commission 807 

Halfpenny,     Harold     T.,     counsel.     Automotive     Service     Industry 

(statement) 619 

Heiden,  Edward  J.,  economic  adviser,  Federal  Trade  Commission 864 

Jones,  Mary  Gardiner,  Commissioner,  Federal  Trade  Commission 864 

Kennedy,    Cornelius,    Esq.,    member.    Administrative   Law   Section, 

Am.erican  Bar  Association , 494 

Kintner,  Earl  W.,  Esq.,  former  Chairman,  Federal  Trade  Commission.  463 
Kolodny,  Joseph,  managing  director,  National  Association  of  Tobacco 

Distributors 490 

Lahr,  Jack  L.,  attorney 463 

Maclntyre,  Everette,  Commissioner,  Federal  Trade  Commission.  _  828,  874 

Answers  to  American  Bar  Association  questionnaire 877 

Statement 917 

Marsh,  W.   W.,  executive  vice  president.  National  Tire  Dealers  & 

Retreaders  Association,  Inc 527 

Mayer,    Francis    C,    Chief,    Division    of    Discriminatory    Practices, 

Federal  Trade  Commission 813 

Meigher,  Eugene  J.,  attorney 463 

McLaren,  Richard  W.,  Assistant  Attorney  General,  Antitrust  Divi- 
sion, Department  of  Justice 987 

Statement 1012 

McMillan,   Clarence  M.,  executive  vice  president.   National  Candj- 

Wholesalers,  Inc.  (statement) 1018 

Morse,   Alvin   Lee,   federal  legislative  counsel,   National   Council  of 

Salesmen's  Organizations,  Inc 980 

(in) 


IV 

Testimony  of— Continued  P^se 

Nicholson,  James  M.,  attorney,  Washington,  D.C 972 

Paulson,  Lynn,  executive  vice  president  and  general  counsel,  National 

Independent  Dairies  Association 982 

Pierce,  Stewart  W.,  Richmond,  Va 641 

Statement 644 

Rogers,    Watson,    president.    National    Food    Brokers    Association, 

Washington,  D.C_. 745 

Rosenthal,  Joseph  F.,  Policy  Planning  Section,  Department  of  Justice.  987 

Rowe,  Frederick  M.,  Esq.,"  Washington,  D.C .573 

Statement 592 

Scales,  C.  Phihp,  president.  Warehouse  Distributors,  Inc 821 

Sellers,  Ashley,  counsel.  National  Tire  Dealers  &  Retreaders  Associa- 
tion, Inc 527 

Steele,  Robert  W.,  attorney,  Washington,  D.C 820 

Van  Cise,  Jerrold  G.,  Esq.,  New  York,  N.Y 481 

Von  Brand,  Theodore,  attorney-adviser,  Federal  Trade  Commission.  874 

Wald,  Robert  L.,  attorney,  W^ashington,  D.C .561 

Weinberger,  Caspar  W.,  Chairman,  Federal  Trade  Commission 828 

Wilson,  Bruce  B.,  Department  of  Justice 987 

Additional  information: 

Banta,  Henry  M.,  "An  Evaluation  of  the  Effects  of  the  Orders  Issued 

Under  the  Robinson-Patman  Act" 769 

Bison,    Henry   J.,    Jr.,    "The    'Services    Rendered'    Provision   in    the 

Brokerage  Section  of  the  Robinson-Patman  Act" 749 

Brooks,  Robert  C,  Jr.,  "Injury  to  Competition  Under  the  Robinson- 
Patman  Act" 665 

Center  Independent  Oil  Co.,  letter  to  Hon.  John  D.  Dingell,  March  6, 

1970 a200 

Civil  Service  Commission  letter  to  Federal  Trade  Commission,  Feb- 
ruary 2,  1970 965 

Davis,   Kenneth  Culp,  article,   University  of  Chicago  Law  Review, 

Summer  1969,  "A  New  Approach  to  Delegation" 506 

Federal  Trade  Commission: 

American  Bar  Association,  letter  to 877 

"Federal  Trade  Commission,  Here  is  Your" a191 

Dingell,  Hon.  John  D.,  letter  to,  February  2,  1970 a4 

Dingell,  Hon.  John  D.,  letter  to,  March  4,  1970 a1 

Dingell,  Hon.  John  D.,  letter  to,  March  16,  1970 a5 

Johnson,  Hon.  Edwin  C,  letter  to,  January  23,  1951 aIOI 

Memorandum,  October  8,  1969,  re  voting  records  on  Robinson- 
Patman  investigations a5 

Tribus,   Hon.   Myron,   Department  of  Commerce,    Washington, 

D.C,  letter  to,' February  26,  1970 a1 

Fennelly,    Donald  J.,   letter   to   House    Small    Business    Committee, 

June  29,  1970 a210 

Field,  H.  Robert,  "An  Evaluation  of  the  Effects  of  the  Orders  Issued 

Under  the  Robinson-Patman  Act" 769 

Flammable  Fabrics  Act a109 

House  Report  245,  83d  Congress a118 

Senate  Report  407,  90th  Congress a119 

House  Report  425,  83d  Congress a144 

Senate  Report  400,  83d  Congress a162 

Fur  Products  Labeling  Act a89 

Senate  Report  78,  82d  Congress aIOO 

House  Report  546,  82d  Congress a102 

House  Small  Business  Committee  letter  to  Hon.  Caspar  W.   Wein- 
berger, Chairman,  Federal  Trade  Commission,  March  9,  1970 a4 

Lucky  Stores,  Inc.,  letter  to  Hon.  John  D.  Dingell,  January  20,  1970.  a208 
Macfntyre,  Everette,   "The  Federal  Trade  Commission's    Antitrust 

Functions :  Some  Practical  Problems  in  Enforcement' ' 890 

McLaren,  Richard  W.,  letter  to  Dr.  A.  V.  Astin,  April  2,  1969 1004 

Morris,  John  D.,  article.  New  York  Times,  February  15,  1970,  "U.S. 

Units  Act  To  Curb  Carpet  Fires a2 


Additional  information — Continued  Page 

Neal  Report,  comments  on,  by  Robert  C.  Brooks,  Jr 661 

NTDRA  Tire  Dealers  Survey  1969,  by  Dr.  Warren  W.  Leigh 529 

Peterson,    Ken,    article.    National    Petroleum    News,    January    1970, 

"New  Boy  on  the  Block  (BP)  Thinks" a201 

"Robinson-Patman    Act,    Injury    to    Competition    Under    the,"    b}- 

Robert  C.  Brooks,  Jr 665 

"Robinson-Patman  Act,  Recommendations  for  Future  Enforcement 

of  the,"  by  Robert  C.  Brooks 658 

Supplement 661 

Stigler  Report,  comments  on,  by  Robert  C.  Brooks,  Jr 661 

Textile  Fiber  Products  Identification  Act a74 

House  Report  986,  85th  Congress a87 

Wool  Products  Labeling  Act a182 


SMALL  BUSINESS  AND  THE  ROBINSON-PATMAN  ACT 


WEDNESDAY  FEBRTJARY  4,   1970 

House  of  Representatives, 
Special  Subcommittee  on  Small  Business 

AND  the  Robinson-Patman  Act  of  the 

Select  Committee  on  Small  Business,    . 

Washington,  D.G. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2359, 
Rayburn  House  Office  Building,  Hon.  John  D.  Dingell  (chairman  of 
the  subcommittee)  presiding. 

Present :  Rej^resentatives  Dingell  and  Conte. 

Also  present :  Gregg  Potvin,  general  counsel ;  T.  J.  Oden,  counsel ; 
and  Fred  M.  Wertheimer,  minority  counsel. 

Mr.  Dingell.  The  subcommittee  will  come  to  order. 

Mr.  Reporter,  the  record  will  indicate  that  there  is  a  quorum  here 
for  the  purpose  of  transacting  business. 

This  is  a  continuation  of  the  hearings  of  the  Special  Subcommittee 
on  Small  Business  and  the  Robinson-Patman  Act. 

We  are  honored  to  have  as  our  first  witness  this  morning  a  man 
whom  I  very  much  respect  and  admire,  a  distinguished  practitioner 
in  the  antitrust  law  field,  and  a  distinguished  former  public  servant. 
Chairman  of  the  Federal  Trade  Commission,  an  old  friend,  and  one 
for  whom  I  have  a  great  deal  of  personal  fondness.  It  is  a  privilege 
to  welcome  Mr.  Earl  W.  Kintner  to  the  committee  for  such  testimony 
as  he  chooses  to  give. 

Mr.  Kintner,  we  are  honored  to  have  you  with  us  this  morning.  I 
noticei  that  you  have  with  you  two  of  your  associates.  If  you  would, 
please  identify  and  introduce  each  of  them  for  the  record. 

STATEMENT  OF  EARL  W.  KINTNER,  ESQ.,  FORMER  CHAIRMAN, 
FEDERAL  TRADE  COMMISSION;  ACCOMPANIED  BY  JACK  L.  LAHR 
AND  EUGENE  J.  MEIGHER 

Mr.  Kintner.  Thank  you,  Mr.  Chairman  and  gentlemen. 

I  am  accompanied  here  today  by  Jack  L.  Lalir,  who  is  one  of  my 
law  partners,  on  my  right :  and  on  my  left,  Mr.  Eugene  J.  Meigher, 
who  is  an  associate  lawyer  who  works  with  me  in  our  law  firm. 

JMr.  Dingell.  Mr.  Meigher  and  Mr.  Lahr,  we  are  most  pleased  that 
you  can  be  with  us  this  morning.  We  thank  you  for  coming. 

Mr.  Kintner.  They  have  worked  on  this  project  with  me  of  analyz- 
ing these  various  reports  that  deal  with  the  Robinson-Patman  Act, 
and  I  am  indebted  to  them  for  their  assistance. 

(463) 
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We  appear  here  representino-  only  ourselves  and  no  clients.  We  ap- 
pear because  we  are  interested  in  the  E-obinson-Patman  Act,  interested 
in  supiwi-ting  that  law,  and  if  possible  encouraging  its  more  effective 
enforcement. 

I  am  Earl  W.  Kintner,  an  antitrust  lawyer  and  a  senior  pai-tner  of 
the  Washington,  D.C.,  law  firm  of  Arent,  Fox,  Kintner,  Plotkin  & 
Kahn. 

I  appear  today  to  speak  in  defense  of  the  Kobinson-Patman  Act 
as  a  necessary  and  integral  part  of  antitrust  enforcement  policy  in  the 
United  States,  At  the  oiitset  I  would  like  to  comment  upon  certain 
basic  presuppositions  which  have  been  bruited  about  in  recent  years 
and  which  in  my  opinion  embody  a  distorted  notion  of  our  national 
economic  policy.  Second,  I  will  address  myself  to  certain  of  the  specific 
criticisms  recently  lodged  against  the  Eobinson-Patman  Act. 


RELATIONSHIP    OF    THE    ROBIXSON-PATMAN    ACT    TO    ANTITRUST    POLICY 

Foremost  among  the  erroneous  presuppositions  is  the  contention 
that  vigorous  enforcement  of  the  Robinson-Patman  Act  is  antithetic 
to  the  national  antitrust  policy  of  hard  price  competition  and  that  the 
threat  of  enforcement  has  inhibited  competition  in  some  industries. 
Such  a  contention  displays  an  excessively  simplistic  notion  of  what  our 
national  economic  policy  is  with  respect  to  trade  and  commerce,  and 
fails  to  take  account  of  the  variety  of  objectives  whicli  that  policy  em- 
braces. Specifically,  the  critics  of  the  Robinson-Patman  Act  have 
chosen  to  ignore  the  many  instances  in  which  Congress  has  consciously 
chosen  to  reconcile  the  policy  embodied  in  the  Sherman  Act  with  other 
complementary  goals. 

The  general  policy  enunciated  in  the  Sherman  Act,  of  free  and 
open  price  competition,  has  many  qualifications.  The  most  obvious  ex- 
ample, of  course,  is  the  regulated  industries,  where  the  movement  of 
prices  and  market  entry  are  subject  to  control  by  administrative  agen- 
cies. This  represents  a  portion  of  our  economy  which  Congress  has 
chosen  not  to  expose  to  the  unmitigated  forces  of  competition.  Like- 
wise, in  nonregulated  industries.  Congress  has  seen  fit  to  provide  incen- 
tives and  assistance  in  order  to  attain  certain  objectives  which  market 
forces  alone  might  not  accomplish.  I  have  in  mind  the  mechanism 
provided  under  the  Federal  Property  and  Administrative  Services 
Act,  the  Small  Business  Investment  Act,  the  Small  Business  Act  and 
in  congressional  statements  of  Government  procurement  policy,  such 
as  the  Armed  Services  Procurment  Act,  all  of  which  are  designed  to 
foster  small  business.  No  realistic  statement  of  our  national  policy  re- 
garding trade  and  commerce  can  fail  to  acknowledge  these  objectives, 
and  no  balanced  commentary  on  that  policy  can  fail  to  mention  the 
role  of  the  Robinson-Patman  Act  in  furthering  them. 

Passage  of  the  Robinson-Patman  Act  was  preceded  by  a  long  history 
of  small  businessmen  being  discriminated  against,  and  that  danger  is 
as  real  today  as  it  was  in  1936. 

The  role  of  the  Robinson-Patman  Act  in  the  general  scheme  of  anti- 
trust enforcement  needs  to  be  more  fully  appreciated.  For  example, 
it  is  not  generally  acknowledged  that  Robinson-Patman  makes  a  con- 
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tribiition  to  challenging  the  increase  in  industrial  concentration.  For 
many  years  there  has  been  widespread  concern  over  the  growing  con- 
centration in  many  industries.  While  this  phenomenon  is  of  im- 
mediate concern  in  connection  with  enforcement  against  mergers  and 
monopolies,  Robinson-Patman  has  a  long-range  complementary  role 
in  this  connection  because  anticompetitive  price  discrimination,  if  not 
carefully  prevented,  could  lead  swiftly  and  surely  to  the  demise  of 
many  c'ompanies.  Possibly,  if  price  discrimination  became  wide- 
spread, the  impetus  to  increasing  industrial  concentration  could  be 
even  greater  than  that  caused  by  the  current  merger  movement.  And 
the  competitive  effects  could  be  even  more  disastrous.  Thus,  an  eco- 
nomically powerful  buyer  could  more  cheaply  get  rid  of  his  smaller 
rivals  by'inducing  price  discriminations  than  by  acquiring  those  rivals. 

PROTECTING    THE    INEFFICIENT 

A  frequently  heard  criticism  of  Robinson-Patman  Act  enforcement 
is  that  it  conflicts  with  Sherman  Act  policy  by  perpetuating  the  ineffi- 
cient in  business.  I  know  of  no  reliable  factual  basis  for  this  assertion, 
and  the  statistics  of  business  failures,  corporate  mergers,  and  rising 
concentration  tend  to  refute  this  hypothesis.  The  Robinson-Patman 
Act  provides  no  bar  to  vigorous  price  competition  between  companies, 
and  it  has  not  prevented  businesses  from  being  driven  to  the  wall  in 
the  competitive  process.  But  the  act  does  prevent  large  buyers  from 
getting  unfair  purchase  price  advantages  from  their  suppliers,  to  the 
disad\^antage  of  smaller  rivals. 

Tlie  retail  grocery  industry  is  a  case  in  point.  The  passage  of  the 
Robinson-Patman  Act  in  1936  was  to  a  large  extent  attributable  to 
widespread  complaints  about  the  unfair  price  advantages  enjoyed  by 
chain  stores  in  purchasing  from  suppliers.  Yes,  in  coping  with  this 
problem,  this  Act  has  not  obstructed  the  growth  of  the  grocery  chains. 
In  fact,  the  growth  of  the  grocery  chain  stores  has  continued  unabated 
since  1936,  and  the  decline  in  importance  of  very  small  grocery  stores 
has  been  steady.  I  think  the  record  in  this  industry  provides  a  good 
example  of  how  Robinson-Patman  helps  competition  to  function 
fairly  without  perpetuating  the  structure  or  membership  of  the  indus- 
try. The  same,  I  am  sure,  is  true  in  other  industries. 

Another  way  in  which  this  criticism  against  Robinson-Patman  is 
sometimes  put  is  that  it  tends  to  protect  competitors  instead  of  focus- 
ing— as  it  should — upon  the  effects  of  discriminatory  practices  upon 
market  competition  as  a  whole.  Possibly,  there  may  be  some  surface 
justification  for  this  line  of  argument,  based  on  reference  to  a  few 
isolated  litigated  cases  or  a  particular  enforcement  program,  but  by 
and  large  the  criticism  implies  a  misleading  distinction.  In  many,  if 
not  most,  situations  injury  to  competitors  and  injury  to  competition 
go  hand  in  hand.  This  is  particularly  true  in  a  concentrated  market 
where  the  loss  of  a  single  competitor  may  have  immediate  effects  on 
the  market.  In  other  cases  the  overall  competitive  implications  of  a 
particular  kind  of  price  discrimination  are  more  long  range.  For  ex- 
ample, in  the  ]\Iorton  Salt  case,  where  large  retailers  secured  more 
favorable  prices  than  their  rivals,  the  competitive  impact  must  have 
been  rather  small  since  table  salt  represents  a  small  fraction  of  the 
retail  grocer's  business.  Nevertheless,  in  finding  the  requisite  com- 
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petitive  effects,  the  Supreme  Court  took  note  of  the  practical  im- 
possibility of  establishing  general  injury  to  competition  m  such  situa- 
tions. In  the  Court's  words : 

Since  a  grocery  store  consists  of  many  comparatively  small  articles,  there 
is  no  possible  way  effectively  to  protect  a  grocery  from  discriminatory  prices 
except  by  applying  the  prohibitions  of  the  Act  to  each  individual  article  iu  the 
store. 

The  justification  for  such  a  ruling  is  based  on  the  common  sense 
awareness,  the  truth  of  which  economists  recognize,  that  the  existence 
of  price  discrimination  is  evidence  of  market  power.  It  is  clear  that, 
unless  a  particularly  purchaser  possesses  some  economic  leverage  or 
power  which  other  purchasers  lack,  there  is  no  reason  why  sellers 
would  choose  to  favor  him.  Granted  that  in  some  cases  the  purchaser 
may  legitimately  exercise  this  leverage  and  may  be  entitled  to  a  lower 
price,  it  is  to  prevent  the  misuse  of  this  market  power  or  leverage  that 
this  Act  is  directed. 

Mr.  DiNGELL.  At  this  point,  wouldn't  it  be  fair  to  observe  that  the 
position  that  you  have  to  show  substantial  injury  would  be,  first  of 
all,  to  throw  out  the  case  you  have  just  alluded  to  ? 

Mr.  KiNTNER.  That  is'right.  I  point  that  out  later  in  my  statement, 
Mr.  Chairman. 

Mr.  DiNGELL.  Isn't  it  also  a  fact,  as  you  point  out,  that  if  you  have 
a  large  number  of  small  transactions  you  might  have  a  tremendous 
cumulative  effect,  as  you  point  out  in  your  statement  here.  If  you 
were  to  apply  the  test  of  saying  it  had  to  be  substantial  in  each  in- 
stance, you  would  completely  ignore  the  total  and  cumulative  effect  of 
a  large  number  of  possible  price  discriminations  that  might  be  at 
least  as  destructive  as  one  very  large  case  of  discrimination,  where  you 
could  finally  show  that  it  was  substantial,  in  fact  much  more  so  be- 
cause it  would  wipe  out  the  entire  small  business. 

Mr.  KiisTTNER.  Yes,  this  erosion  or  nibbling  away  can  operate  just  as 
well  in  the  economy  as  it  can  through  the  wind  and  the  rain  out  in  the 
hills  and  the  mountains. 

Mr.  DiNGELL.  Thank  you. 

I  am  sorry  to  interrupt  your  statement. 

COMPARISON"  WITH  THE  SHERMAN  ACT 

Mr.  KiNTNER.  I  disagree  with  the  remark  in  the  Stigler  report  that 
"  *  *  *  -^e  can  conceive  of  no  case  of  discrimination  in  which  the 
Sherman  Act  would  not  provide  an  adequate  remedy  *  *  *."  I  think 
the  Stigler  report's  comment  attributes  to  the  Sherman  Act  a  scope 
which  it  does  not  have  under  existing  case  laAv  and  which  it  is  not 
designed  to  include.  Nor  is  the  Sherman  Act  as  well  suited  as  the 
Robinson-Patman  Act  to  handling  this  problem.  To  mention  one  im- 
portant difference,  Robinson-Patman  is  an  incipiency  stat^ute — that 
is,  it  is  designed  to  deal  with  practices  whose  probable  effect  is  to  cause 
a  substantial  lessening  of  competition.  The  Sherman  Act's  reach  is  not 
that  great.  Moreover,  Robinson-Patman  is  designed  to  cope  with  price 
discrimination  more  efficiently,  since  it  approaches  problematic  situa- 
tions with  specific  criteria  and  specific  defenses.  Case-by-case  handling 
of  price  discrimination  under  the  rule  of  reason  would  be  very  cum- 
bersome. 
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In  my  view,  tlie  court's  approach  in  Morton  Salt  was  eminently 
sound.  I  think  it  a  fair  inference  that  such  practices,  if  not  forbidden, 
woukl  lead  step  by  step  to  widespread  price  discriminations  which 
would  substantially  lessen  competition. 

This  is  the  point,  Mr.  Chairman,  that  you  just  made.  Since  this 
act — like  the  merger  section  of  the  Clayton  Act — is  meant  to  deal  with 
these  competitive  evils  prospectively,  it  seems  proper  to  nip  these 
instances  of  price  discrimination  in  the  bud.  Inferences  about  prob- 
able competitive  effects  are  just  as  proper  in  this  area  as  in  the  merger 
context,  where  presumptions  arise  with  market  shares  in  horizontal 
acquisitions. 

It  should  also  be  kept  in  mind  that  the  Robinson-Patman  Act  does 
not  ban  all  price  differentials.  Sellers  are  permitted  to  have  different 
prices  in  different  trading  areas  and  different  prices  for  fimctionally 
noncompeting  customer  classes  within  trading  areas.  At  the  primary 
line,  regional  price  cutting  even  by  sellers  with  substantial  market 
shares  may  be  permissible.  And  I  cite  cases  on  this.  Indeed,  rugged 
price  competition  on  a  regional  basis  has  been  waged  in  such  indus- 
tries as  beer,  ice  cream,  and  baby  food  without  a  finding  of  violation 
of  the  Robinson-Patman  Act.  The  same  is  true  when  geographic  price 
variations  are  viewed  from  the  standpoint  of  measuring  competitive 
effects  at  the  buyer's  level.  Such  variations  are  forbidden  only  when  it 
appears  that  buyers  located  in  adjacent  areas  are  mutually  competitive. 
Citing  the  Purex  case. 

THE   TENDEIS'CY   OF  PRTCE   DISCRIMINATION' 

Another  presupposition,  which  the  Neal  report  adopted  as  a  premise 
to  its  recommendations,  is  the  notion  that  normally  price  discrimina- 
tion is  prompted  by  impulses  which  would  lead  to  improved  func- 
tioning of  the  competitive  process  and  that  only  in  exceptional  in- 
stances would  price  discrimination  adversely  affect  competition.  I  fuid 
little  in  our  enforcement  experience  under  the  act  which  substantiates 
this  notion.  Moreover,  as  I  pointed  out  in  my  appearance  before  this 
subcommittee  on  October  7, 1969,  the  contention  that  price  discrimina- 
tion should  normally  be  expected  to  accomplish  widespread,  pro- 
competitive  effe^'ts  has  not  been  substantiated  by  any  empirical  data. 
Indeed,  the  only  tangible  basis  for  these  assertions  has  been  abstract 
economic  analysis  of  how  a  highly  concentrated  industry  might  behave 
if  price  discrmination  were  permitted.  For  example,  the  Neal  report, 
without  reference  to  any  particular  industry  situation,  reasons  that 
price  discrimination  might  encourage  competition  in  highly  concen- 
trated markets.  Since  the  adverse  competitive  impact  upon  disadvan- 
taged buyers  is  far  more  obvious  than  the  alleged  competitive  benefits, 
the  assumption  of  the  Neal  report  requires  a  good  deal  more  sub- 
stantiation than  has  been  presented  thus  far.  I  think  that  on  this 
critical  point  the  Xeal  report  has  failed  to  meet  its  burden  of  proof. 

While  it  is  abstractly  possible  that  an  instance  of  price  discrimina- 
tion could  be  the  first  step  in  a  process  of  lowering  prices  and  that  by  a 
series  of  such  price  discriminations  industrvwide  prices  could  reach  a 
lower  level,  this  strikes  me  as  a  rather  flimsy  basis  for  assuming  that  as 
a  general  rule  price  discrimination  is  procompetitive.  In  the  first  place, 
the  economic  model  for  this  reasoning  is  a  highly  concentrated  in- 
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dustry.  There  is  no  reason  to  think  that  price  discrimination  would 
have  similar  effects  in  other  kinds  of  industries,  and  I  am  sure  it  is 
not  necessary  to  remind  this  subcommittee  that  Eobinson-Patman  en- 
forcement frequently  involves  industries  that  are  not  highly  con- 
centrated. Clearly,  in  such  situations  there  is  no  reason  to  think  that 
discounts  to  a  few  select  buyers  would  lead  to  marketwide  price 
reductions. 

A  more  telling  point  against  the  Neal  report's  assumption  is  that 
enforcement  experience  mider  the  Robinson-Patman  Act  fails  to  docu- 
ment a  single  instance  where  unlawful  price  discrimination  tended  to 
accomplish  an  industrywide  reduction  in  prices  toward  lower,  non- 
discriminatory levels.  Surely,  if  the  Neal  report  were  correct  in  imply- 
ing that  presently  unlawful  price  discrimination  would  normally 
bring  about  lower  price  levels,  examples  of  this  should  be  abundant, 
for  in  many  cases  price  discrimination  was  practiced  long  before  being 
attacked  by  the  Government — sufficiently  long  for  general  price  re- 
ductions to  occur,  if  ever  they  were  going  to  occur.  For  myself,  I  know 
of  no  reason  for  expecting  that  a  seller  who  was  pressured  into  giving  a 
price  advantage  to  a  purchaser  with  economic  leverage  will  freely 
extend  the  same  advantages  to  purchasers  without  comparable  eco- 
nomic leverage. 

Finally,  if  price  discrimination  had  the  salutary  effects  which  its 
defenders  claim,  there  ought  to  be  available  examples  among  the 
highly  concentrated  industries  not  covered  by  the  Robinson-Patman 
Act,  for  example,  in  the  service  industries,  Avhich  do  not  deal  in  com- 
modities. I  know  of  no  sucli  example,  and  apparently  neither  do  the 
critics  of  Robinson-Patman. 

II 

Turning  to  the  specific  criticisms  of  the  Robinson-Patman  Act  found 
in  the  Stigler  and  Neal  reports,  I  will  focus  upon  a  few  of  the  more 
substantial  points  of  criticism.  It  is  impossible  to  cover  all  the  argu- 
ments because  of  the  buckshot  approach  employed  by  the  critics.  Many 
of  the  criticisms  are  far  from  specific  and  involve  such  obvious  over- 
statements that  no  rebuttal  is  required.  Other  criticisms  are  excessively 
vague  and  undocumented ;  their  only  support  is  the  abstract  economic 
analysis  referred  to  above. 

And  I  am  not  criticizing  economists,  I  have  the  greatest  respect  for 
economists,  but  I  think  they  ought  to  operate  in  an  aura  of  reality,  not 
abstract  theory.  And  we  do  have  to  deal  with  realities  in  the  market- 
place. 

Thus,  the  Neal  report  states  that  the  Robinson-Patman  Act  has  had 
anticompetitive  effects  by  discouraging  price  differentials  which  might 
have  improved  competition  by  lessening  the  rigiditj?^  of  oligopoly 
pricing  and  by  encouraging  new  entry.  Against  this  nebulous  claim  I 
can  only  point  to  the  long  history  of  enforcement  against  price  dis- 
crimination, which  indicates  that  the  common  phenomenon  is  not,  as 
the  critics  suggest,  oligopolists  trying  to  reduce  price  levels,  but  rather 
sellers  acquiescing  in  the  demands  of  large  customers  for  favored  prices 
to  the  detriment  of  small  customers. 

One  comment  applies  to  most  of  the  specific  criticisms  and  recom- 
mendations of  both  reports,  namely,  that  they  are  based  upon  the 
dubious  economic  assumption  that  the  price  discrimination  is  gen- 
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erally  precompetitive  and  only  exceptionally  anticompetitive.  I  have 
already  expressed  my  views  on  that  assumption.  Suffice  it  to  say  that 
the  specific  recommendations  are  no  more  valid  than  is  that  as- 
sumption. 

In  order  to  avoid  being  repetitious  let  me  point  out  a  flaw  which 
affects  many  of  the  Neal  report's  recommendations.  Many  of  the  rec- 
ommended provisions  are  phrased  in  terms  of  complicated  formulas 
which  state  various  tests  which  bring  the  prohibitions  or  defenses  of 
the  act  into  play.  In  my  opinion,  this  verbiage  adds  nothing  to  the 
precision  of  the  act.  On  the  contrary,  it  serve  two  objectionable  pur- 
poses. First,  it  thrusts  upon  the  Government  a  more  complicated  and 
difficult  burden  of  proof,  thereby  making  more  than  occasional  en- 
forcement impracticable.  Second,  it  deprives  the  courts  of  the  flexibil- 
ity needed  to  fashion  meaningful  rules  from  the  facts  presented.  Since 
efficient  administration  of  the  law  depends  on  the  formulation  of 
meaningful  assumptions  and  rules,  the  convoluted  language  proposed 
by  the  Neal  report  will  bring  enforcement  to  a  virtual  halt. 

PRIMARY    LINE    INJURY 

Turning  to  particulars,  the  proposed  revision  concerning  primary 
line  injury  would  reach  only  the  most  aggravated  of  situations,  which 
would  probably  be  reached  in  any  event  under  section  2  of  the  Sherman 
Act.  Thus,  to  show  a  primary  line  violation  one  would  have  to  sliow 
that  the  discriminating  company  is  (1)  in  competition  witli  others 
serving  significantly  more  limited  areas;  (2)  the  discrimination  is  re- 
stricted to  one  or  more  such  limited  areas;  (3)  the  discrimination  is 
less  than  the  reasonably  anticipated  longrun  average  cost  of  serving 
those  areas;  and  (4)  it  imminently  threatens  to  eliminate  from  that 
area  one  or  more  competitors  whose  survival  is  significant  to  the  main- 
tenance of  competition.  It  is  frankly  admitted  that  this  provision  would 
reverse  the  result  in  Utah  Pie  v.  Continental  Baking  Go. 

There  is  no  good  reason  for  thinking  that  the  recommended  provi- 
sion is  superior  to  the  language  now  in  effect.  The  statute  presently  is 
couched  in  terms  of  effect  on  competition  whereas  the  recommended 
language  depicts  only  a  narrow  set  of  circumstances  whicli  would  be 
objectionable.  Not  only  is  it  presumptuous  to  think  that  all  possible 
anticompetitive  circumstances  can  be  anticipated  and  provided  for, 
but  the  proposed  language  has  the  very  defect  for  which  the  critics  have 
excoriated  the  Robinson-Patman  Act ;  namely,  description  of  effects  in 
terms  of  competitors  rather  than  competition. 

The  proposed  revision  would  be  objectionable  if  for  no  other  reason 
than  that  it  interferes  with  the  flexibility  of  the  courts  in  fashioning 
meaningful  standards  in  this  area.  Over  and  above  that,  however,  this 
proposed  language  departs  from  the  spirit  of  Robinson-Patman,  which 
is  to  nip  these  practices  in  the  bud,  before  the  damage  is  done.  The  pro- 
posed language,  on  the  other  hand,  would  only  apply  where  there 
exists  an  imminent  threat  of  elimination  of  a  competitor  whose  sur- 
vival is  significant  to  competition. 

This  is  a  far  crjr  from  what  Robinson-Patman  sets  out  to  accomplish 
and,  in  my  view,  is  hopelessly  inadequate.  Since  I  see  very  little  Ijasis 
for  believing  that  price  discrimination  will  commonly  ripen  into  lower 
price  levels,  I  cannot  view  with  equanimity — as  the  authors  of  this 
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provision  obviously  do — the  elimination  of  so  many  business  units, 
as  long  as  the  importance  of  their  elimination  to  competition  cannot 
be  clearly  gaged. 

SECONDARY    LINE    INJURY 

With  respect  to  secondary  line  competitive  injury,  enforcement 
would  be  narrowly  confined  to  situations  like  that  in  Morton  Salt 
Avhere  large  buyer's  are  systematically  favored  over  small  buyers.  A 
second  test  would  apply  in  the  case  of  discriminations  not  involving  a 
systematic  pattern,  situations  where  the  discrimination  threatens  to 
destroy  one  or  more  of  a  few  significant  competitors  and  where  entry 
of  new  competitors  is  not  easy. 

While  the  revised  language  purport  to  cover  the  factual  situation 
in  Morton  Salt  (systematic  favoring  of  large  buyers),  it  ap})ears  not 
to  cover  the  rationale  in  that  case.  Needless  to  say,  I  agree  with  the 
Neal  report's  admission  that  this  is  "a  radical  departure"  from  estab- 
lished law. 

Earlier  I  dicussed  the  Morton  Salt  decision  and  my  reasons  for  be- 
lieving it  to  be  a  wise  holding.  Admittedly,  the  competitive  effects  at 
the  buyer's  level  of  a  single  seller's  discrimination  are  often  subtle, 
especially  when  the  product  in  question  is  only  one  among  many  prod- 
ucts handled  by  the  buyer.  And  this  again  is  the  point  which  you  made 
earlier,  Mr.  Chairman.  However,  it  is  obvious  that  if  the  buyer  experi- 
enced discrimination  from  many  such  suppliers  the  consequences  would 
be  harmful.  The  question,  then,  is  where  to  draw  the  line,  and  I  sug- 
gest that  there  is  no  more  practical  place  than  where  ]\Iorton  Salt  draws 
it.  If  numerous  acts  of  price  discrimination  were  tolerated  until  it  was 
determined  that  one  more  instance  of  discrimination  would  cause  sub- 
stantial competitive  inquiry,  such  determinations  would  tend  to  be 
made  too  late.  Quite  rightly,  Robinson-Patman  deals  with  discrimi- 
nation before  its  effects  are  actually  felt.  The  act  deals,  wisely,  I  think, 
in  probabilities,  that  is,  it  forbids  those  practices  whose  probable  effects 
are  to  harm  competition.  Nor  does  such  an  approach  unduly  restrict 
seller  in  his  pricing  decisions,  since  there  is  nothing  to  prevent  a 
seller  from  granting  discounts  to  certain  purchasers,  if  cost  savings  or 
other  statutory  defenses  can  be  shown.  Absent  such  a  justification,  how- 
ever, the  dangers  of  competitive  injury  are  far  more  real  than  the 
speculative  advantages  to  price  competition. 

The  revised  language  would  also  cover  certain  situations  of  second- 
ary line  injury  not  involving  a  systematic  pattern  of  discrimination. 
The  language  that  discrimination  is  unlawful  when  it  will  "signifi- 
cantly impair  competition  at  the  buyer  level"  does  not  improve  the 
precision  of  the  act. 

Certainly,  it  is  meant  to  impose  a  more  permissive  standard  upon 
ad  hoc  price  discrimination  but  it  is  far  from  clear  how  far  the  dis- 
crimination must  go  before  violating  the  proposed  standard.  The  pro- 
posed language  is  reminiscent  of  the  standard  used  in  the  merger  con- 
text. If  that  is  the  test  which  is  proposed,  price  discrimination  could 
go  very  far  before  being  stopped,  for  the  number  of  competitors  would 
have  to  be  reduced  to  a  handful  before  the  elimination  of  one  or  more 
could  be  thought  to  be  significant.  Again,  such  a  standard  would  be 
hopelessly  inadequate. 
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TERTIARY  LINE  INJURY 


The  revised  language  would  also  rule  out  any  violation  based  upon 
tertiary  line  injury  on  the  grounds  that  such  a  basis  for  liability  tends 
to  impede  price  competition  by  inducing  producers  to  police  the  resale 
prices  of  their  distributors.  The  answer,  however,  to  this  argument  is 
short  and  simple:  failure  to  deal  with  tertiary  line  injury  would  leave 
the  act  with  a  gaping  loophole.  It  would  allow  price  discriminators  to 
avoid  the  sanctions  of  the  act  by  the  simple  expedient  of  adding  an  ad- 
ditional link  to  the  distribution  chain.  Nor  is  this  a  fictitious  prospect, 
as  events  have  shown.  And  I  cite  cases. 

BROKERAGE,    SERVICES,    ALLOWANCES 

Strong  criticism  has  been  leveled  against  subsections  (c),  (d),  and 
(e)  for  applying  an  excessively  rigid  test.  It  has  been  recommended 
that  these  subsections  be  replaced  with  a  looser  standard  which  would 
require  a  showing  in  each  case  of  the  market  effects  of  the  challenged 
practice.  In  my  view,  these  suggestions  are  impracticable  and,  if  imple- 
mented, would  result  in  little  or  no  enforcement  against  the  practices 
present!}^  condemned  by  those  subsections.  In  effect,  then,  the  proposal 
of  the  Neal  report  is  a  recommendation  to  abolish  this  area  of  enforce- 
ment through  weakening  amendments. 

Without  getting  into  the  merits  of  particular  practices,  I  would  like 
to  make  a  few  observations  in  defense  of  the  present  provisions.  First, 
the  proliibitions  in  these  subsections  are  based  on  a  congressional  find- 
ing that  the  practices  in  question  are  highly  susceptible  of  being  used 
as  evasions  of  the  act  and  could  present  serious  obstacles  to  the  gen- 
eral enforcement  of  the  Kobinson-Patman  Act  if  they  were  not  pro- 
hibited. At  the  same  time,  it  was  appreciated  that  an  unrealistic  ex- 
penditure of  time  and  resources  would  have  to  be  made  if  the  economic 
merits  of  each  such  practice  were  threshed  out  in  every  instance.  Con- 
sequently, Congress  determined  that  these  practices  ought  to  be  sub- 
jected to  a  rule  that  facilitated  adjudication  and  administrative  review. 
In  this  respect  these  subsections  are  analogous  to  the  per  se  rules  which 
the  courts  apply  to  practices  such  as  price  fixing  under  section  1  of 
the  Sherman  Act.  The  imposition  of  such  a  rule  is  fair  because  the 
practices  in  question  are  so  inherently  anticompetitive  as  to  be  seldom, 
even  if  sometimes,  defensible  and  because  efficient  enforcement  requires 
such  an  automatic  rule. 

Since  these  practices  can  accomplish  the  same  results  as  outright 
price  discrimination,  they  cannot  be  ignored,  and  I  believe  that  the 
present  subsections  are  best  tailored  to  bring  about  effective  enforce- 
ment. We  are  talking  about  practices  that  are  characteristically  short 
term.  If  a  full-blown  economic  inquiry  had  to  be  made  each  time  one 
of  these  practices  were  used,  enforcement  would  grind  to  a  halt.  There 
would  be  no  proportion  between  the  questionable  practice  and  the 
efforts  that  the  Commission  would  have  to  mount  to  cope  with  them. 

The  changes  which  have  been  proposed  would  require  an  exorbitant 
expenditure  of  time  and  effort  to  find  and  prove  a  violation.  The  result 
would  be  longer,  more  complicated  proceedings  and,  probably,  more 
sporadic  enforcement.  Morever,  the  effect  in  the  business  community 
would  be  no  less  harmful,  for  the  looser,  more  complex  legal  standards 
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would  throw  the  business  community  into  doubt  as  to  how  to  comply 
with  the  act. 

RECOMMENDATIONS    WORTH    FURTHER    STUDY 

Finally,  I  would  like  to  jDOint  out  certain  recommended  changes 
which  appear  to  be  consistent  with  the  purposes  of  the  Robinson-Pat- 
man  Act  and  which  deserve  further  study.  Thus,  I  find  some  appeal 
ui  the  suggestion  that  the  jurisdictional  scope  of  the  act  be  broadened 
to  include  "'the  sale,  lease,  transfer,  or  provision  of  any  commodity  or 
service."  Likewise,  the  provision  that  an  offer  to  deal  on  discriminatory 
terms  should  be  treated  as  a  completed  transaction  makes  good  sense. 
This  provision  would  remedy  a  troublesome  jurisdictional  defect  in 
the  present  act,  under  which  a  buyer  who  has  been  quoted  a  discrimina- 
tory price  has  been  held  not  to  have  a  right  of  action  unless  he  goes 
through  with  a  completed  purchase,  citing  cases.  Under  the  recom- 
mendation the  seller's  offer  would  fall  within  the  scope  of  the  act. 

I  am  less  certain  about  the  provisions  that  would  declare  that  section 
5  of  the  Federal  Trade  Commission  Act  should  not  be  held  to  pro- 
hibit any  discrimination  covered  by  the  Eobinson-Patman  Act.  His- 
torically, section  5  has  been  used  to  cure  certain  jurisdictional  defects 
of  the  Robinson-Patman  Act.  Citing  the  Grand  Union  case.  However, 
if  those  defects  were  remedied,  I  would  have  no  objection  to  the  pro- 
posed language. 

Further  clarification  should  be  made  concerning  the  proposed  de- 
fense to  a  charge  of  discrimination  that  the  lesser  price  was  available, 
on  reasonably  practicable  conditions,  to  the  persons  discriminated 
against.  If  this  defense  simply  means  that  the  disfavored  buyer  could 
have  obtained  a  discount  but  cliose  not  to  take  the  steps  to  do  so,  I  fail 
to  see  why  a  formal  defense  is  needed.  In  that  case  it  would  appear 
that  there  would  be  no  injury  to  competition.  In  short,  it  is  far  from 
clear  what  the  proposed  language  intends  to  do,  and  some  further 
clarification  is  necessary. 

I  cannot  conchide  without  taking  issue  with  those  who  suggest  that 
the  history  of  Robinson-Patman  has  been  essentially  a  process  of  our 
national  antitrust  policies  being  frustrated.  I  do  not  doubt  that  en- 
forcement of  the  act  could  have  been  more  enlightened,  but  I  think 
that  history  vindicates  the  authors  of  the  act  in  their  essential  view 
of  what  price  discrimination  would  lead  to  and  what  was  needed  to 
cure  tliis  injurious  practice. 

The  Robinson-Patman  Act  is  not  based  uiion  an  abstract  economic 
model,  but  upon  the  bitter  experience  of  struggling  competitors  whose 
rivals  received  favored  treatment  simply  because  of  their  buying 
power.  The  act  was  not  passed  to  give  these  businessmen  a  free  ride. 
They  only  asked  that  upon  entering  the  competitive  fight,  they  not  be 
])ena]ized  for  inferior  buying  power.  And  this,  let  me  repeat,  it  not  a 
hypothetical  problem.  It  is  an  experience  documented  in  the  records 
of  numerous  cases. 

Finally,  the  Robinson-Patman  Act  is  not  a  superfluous  act,  dealing 
with  j^roblems  which  other  statutes — notably  the  Sherman  Act — could 
remedy  just  as  well.  Robinson-Patman  is  uniquely  tailored  to  cope 
with  price  discrimination  before  the  damage  is  virtually  irreparable 
and  well  before  industry  structures  are  so  thoroughly  upset  as  to  be 
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beyond  restoration.  In  this  way  it  serves  tlie  same  purpose  as  section  7 
of  the  Chxyton  Act,  the  purpose  of  maintaining  industry  structures 
which  are  conducive  to  free  and  open  competition.  No  amount  of  rliet- 
oric  can  persuade  that  the  Sherman  Act  can  shoulder  this  task,  and 
no  amount  of  carping  about  dehciences  of  enforcement  of  the  Robin- 
son-Patman  Act  can  detract  from  tlie  central  purpose  of  the  act,  which 
is  to  insure  that  buyers  start  the  competitive  conflict  on  reasonably 
fair  terms. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  will  be  happy 
to  try  to  answer  any  questions. 

Mr.  DiNGELL.  Mr.  Kintner,  you  have  presented  the  subcommittee 
with  a  most  helpful  and  carefully  prepared  statement,  for  which  1 
wish  to  commend  you. 

Mr.  Conte. 

Mr.  Conte.  Mr.  Kintner,  I  have  here  an  article  which  appeared  in 
the  Washington  Post  earlier  this  week,  and  it  refers  to  a  staff  report 
recently  prepared  at  the  FTC  concerning  the  Robinson-Patman  Act. 
I  would  like  to  quote  from  the  newspaper  article.  It  says : 

The  emphasis  of  the  Robinson-Patman  enforcement  commission  is  due  in  large 
measure  to  the  high  visibility  of  the  entrepreneurs  that  are  the  natural  con- 
stituents of  the  statute,  as  compared  with  the  almost  complete  invisibility  of  the 
rather  anonymous  members  of  the  consuming  public  that  are  the  potential  bene- 
ficiaries of  competitive  prices. 

The  Post  article  further  states  that  the  staff  report  finds — 

That  in  the  long  run  the  American  consumer  suffers  from  the  FTC's  enforce- 
ment of  the  Robinson-Patman  Act. 

Would  you  care  to  conunent  on  this  ? 

Mr.  Kintner.  Well,  Mr.  Conte,  I  haven't  read  that  report.  I  haven't 
had  that  privilege,  as  the  Washington  Post  reporter  apparently  has. 
If  I  had  read  it  I  would  be  able  to  comment  perhaps  in  a  more  informed 
fashion.  I  see  no  empirical  data  in  this — I  have  seen  the  news  story,  and 
I  noted  no  empirical  data  to  back  up  the  conclusions  purportedly  com- 
ing from  a  staff  report  of  the  Trade  Commission.  Apparently  two  men 
from  the  Trade  Commission,  two  lawyers,  made  this  report.  Based 
upon  my  knowledge  of  the  thinking  of  the  staff'  of  the  Trade  Commis- 
sion— and  I  realize  I  have  been  away  from  there  9  years,  now,  but 
I  don't  think  I  am  unacquainted  with  the  thinking  of  the  staff — I  would 
say  that  these  two  gentlemen  who  filed  this  report  with  the  Trade  Com- 
mission represent  a  decidedly  minority  view  of  the  staff  of  the  Federal 
Trade  Commission. 

If  I  were  you  I  would  inquire,  I  think,  whether  other  staff  people 
also  filed  reports.  And  maybe  if  I  were  at  the  Trade  Commission 
and  in  a  position  of  authority,  I  would  want  to  know  why  that  report 
was  leaked  to  the  press,  for  what  purpose,  and  whether  or  not  it  indeed 
is  a  report  which  has  data  to  back  up  some  conclusions  with  which  I  for 
one  disagree. 

Mr.  DiNGFXL.  Would  the  gentleman  yield  ? 

Mr.  Conte.  Surely. 

Mr.  DiNGEEL.  The  Chair  would  like  to  observe  that  both  the  Chair 
and  the  general  counsel  of  the  committee,  Mr.  Potvin,  read  the  article  in 
question,  a  copy  of  which  we  are  assured  is  forthcoming  shortly  from 
the  FTC.  It  occurs  to  me  that  it  would  be  well  for  us  to  make  that 
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available  for  you,  Mr.  Kintner,  to  look  at.  We  would  like  to  have  your 
comments  and  suggestions,  because  you  are  a  very  distinguished  f  onner 
Chairman  of  that  body. 

It  is  the  intention  of  the  Chair,  at  the  proper  time  when  the  appro- 
priate witnesses  are  before  this  committee,  to  ask  such  questions  as  are 
proper  concerning  their  report  and  possibly  to  review  the  circum- 
stances attending  not  only  upon  the  report  but  also  the  circumstances 
that  led  to  its  publication  in  this  novel  fashion. 

I  thank  the  gentleman  for  yielding. 

Mr.  Kintner.  It  does  occur  to  me  that  there  were  perhaps  other 
staff  reports.  I  would  be  surprised  if  only  two  members  of  the  staff 
filed  only  one  report.  I  would  think  probably,  without  knowing,  but 
just  speculating  that,  this  probably  was  part  of  a  unified  effort  to 
elicit  for  the  benefit  of  the  Commission  staff  views  on  Robinson-Pat- 
man  enforcement,  which  of  course  is  a  very  proper  subject  of  inquiry 
by  the  Commissioners  of  the  staff.  And  I  would  hope  that  if  there  are 
other  staff  views  to  the  contrary,  that  they  are  made  available  to  this 
committee  too.  And  I  would  like  to  see  them. 

Mr.  CoNTE.  I  would  agree  with  you  there. 

By  the  same  token,  though,  when  you  mentioned  that  we  should 
look  into  how  this  report — and  I  haven't  seen  the  report  except  in 
terms  of  the  article  in  the  Washington  Post — reached  the  press,  I 
also  imagine  it  would  be  appropriate  to  determine  whether  the  re- 
port, had  been  suppressed. 

Mr.  Kintner.  I  don't  know  that  it  was  myself.  I  have  no  knowledge 
on  this  subject.  It  doesn't  sound  like  a  staff'  report  to  me.  It  sounds 
like  comments  made  by  members  of  the  staff  to  one  or  more  com- 
missioners. I  wouldn't  give  it  the  dignity  of  identifying  it  as  a  staff 
report  of  the  Federal  Trade  Commission,  that  is  the  point  I  would  like 
to  make  at  this  time,  unless  I  learned  more  about  it. 

Mr.  DiNGELL.  This  is  one  of  the  facts  that  the  Committee  intend  to 
go  into. 

Mr.  Potvin. 

Mr.  PoTViN.  Mr.  Chairman,  because  of  the  comments  of  the  so-called 
report  in  the  record  at  this  point  I  would  like,  if  I  may,  to  informally, 
but  nonetheless  for  the  record,  report  to  the  Chair  and  the  members 
of  the  subcommittee  the  following  finding  as  a  result  of  an  inquiry  I 
have  undertaken  to  determine  the  nature  of  this  alleged  report.  It  has 
been  established  that  it  neither  had  nor  has  any  official  status,  and  it 
certainly  may  not  accurately  or  properly  be  denominated  a  Commis- 
sion staff  report.  It  is  in  fact  a  piece  of  paper  containing  the  personal 
views  of  two  extremely  junior  members  of  the  staff.  This  inquiry  was 
done,  of  course,  at  the  direction  of  the  Chairman  of  this  subcommittee. 

Mr.  Wertheimer.  With  respect  to  that,  could  I  ask  the  counsel  a 
question  ?  The  article  states  that  the  report  was  originally  prepared  at 
the  request  of  then  Chairman  of  the  FTC  Dixon.  Do  you  know 
whether  that  is  an  accurate  or  an  inaccurate  statement. 

Mr.  PoTviN.  If  I  may,  Mr.  Chairman,  respond  to  minority  coun- 
sel's question  in  this  manner.  Mr.  Dixon  will,  as  soon  as  a  mutually 
convenient  date  can  be  set  by  the  subcommittee  and  the  members  of 
the  Commission,  be  appearing  before  this  body.  By  telephone  this 
morning,  he  informed  me  that  he  would  have  with  him  at  that  time  and 
place  a  copy  of  the  report,  he  would  submit  it  to  the  subcommittee, 
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a.nd  he  would  answer  any  and  all  questions  that  the  members  of  the 
subcommittee  or  the  staff  of  the  subcommittee  had  concerning  the 
origin,  the  legitimacy  and  the  genealogy  of  the  alleged  report. 

Mr.  KiNTNER.  I  would  have  to  agree  that  I  don't  think  that  in  recent 
years  the  Eobinson-Patman  funds  have  been  as  effectively  used  at  the 
Trade  Commission  as  they  could  have  been  used.  And  1  don't  intend 
to  point  the  finger  at  either  the  staff  or  the  Commissioners  when  I  come 
to  this  conclusion. 

But  I  think  it  is  abundantly  clear  that  more  could  have  been  done 
and  should  have  been  done  at  the  Trade  Commission  in  the  past  sev- 
eral years  in  more  effective  enforcement  of  the  Robinson- Patman  Act. 
At  the  same  time  I  would  point  out,  somewhat  in  mitigation  of  what 
I  have  just  said,  that  a  great  deal  of  informal  enforcement,  voluntary 
enforcement,  has  taken  place  at  the  Trade  Conmiission  under  its  in- 
formal procedures.  Many  corrective  actions  involving  price  discrimina- 
tion matters  and  practices  in  many  instances  have  been  effected  by  the 
staff  on  an  informal  basis,  short,  of  bringing  litigation. 

Now,  this  can  be  a  very  effective  use  of  public  money,  because  liti- 
gation is  extremely  expensive,  and  sometimes  quite  prolonged,  so 
that  sometimes  the  patient  is  dead  before  the  cure  is  effected. 

Tliere  is  much  to  be  said  for  this  informal  corrective  procedure 
which  the  Commission  has  initiated  in  the  past  10  years  or  12  years. 
And  to  the  extent  that  these  corrective  actions  have  been  taken  on 
Robinson-Patman  matters — ^and  many  have  been — I  think  that  the 
Comanittee  should  applaud  the  Commission.  And  I  would  say  that 
to  that  extent  the  money,  the  funds  of  the  Conmiission,  in  this  area  of 
Robinson-Patman,  have  been  wisely  spent. 

jVIt.  Conte.  The  ABA  study  on  the  Federal  Trade  Commission  rec- 
ommended that  a  thorough-going  study  be  undertaken  by  the  Trade 
Commission  to  explore  the  relationship  of  the  Robinson-Patman  Act 
to  the  antitiiist  laws  and  to  consumer  protection  matters.  As  a  former 
Chairman  of  the  Federal  Trade  Commission  do  you  feel  that  such  a 
study  would  be  advisable  ? 

Mr.  KiNTNER.  I  don't  have  any  serious  objection  to  it.  But  numerous 
studies  have  been  undertaken  of  this  nature  here  on  the  hill  by  con- 
gressional committees.  And  I  would  think  that  literally  thousands  of 
pages  of  record  made  even  by  this  House  Small  Business  Committee 
bearing  on  that  subject  would  be  sufficient  to  indicate  the  necessity 
for  the  Robinson-Patman  Act,  and  even  greater  necessity  for  more 
effective  enforcement  of  the  act. 

Mr.  CoNTE.  Wouldn't  such  a  study  be  an  avenue  to  determine  the 
empirical  data  that  you  speak  about  ? 

Mr.  KiNTNER.  Oh,  yes.  I  have  no  objection  to  that  proposal.  I  think 
the  empirical  data  can  be  found,  by  just  studying  the  case  law,  at  least 
in  favor  of  Robinson-Patman,  because  the  hard  situations  that  are 
reflected,  the  hard  illegal  situations  that  are  reflected  in  the  case  law, 
abundantly  indicate  the  need  for  tliis  law. 

Now,  if  you  are  going  to  develop  evidence  on  the  other  side,  or  try 
to  develop  evidence  on  the  other  side  to  show  that  the  law  has  no 
utility,  then  I  certainly  think  a  fair  inquiry  is  required,  because  what 
we  have  today  are  assertions  and  no  clata.  We  do  talk  with  far  too 
little  empirical  data,  whether  we  are  defending  the  act  or  kicking  the 
act.  And  perhaps  empirical  data  is  needed. 
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Mr.  CoNTE.  And  this  would  be  one  way  of  getting  it  ? 

Mr.  KiNTNER,  This  would  be  one  way  of  getting  it. 

Mr.  CoNTE.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  PoTvix.  I  would  like,  if  I  may,  Mr.  Kintner,  to  discuss  with- 
you  briefly  the  per  se  sections.  This  has  certainly  been  one  of  the  focal 
points  of  the  controversy.  Would  it  strike  you,  sir,  that  there  is  here, 
perhaps,  an  analogy  to  a  city  ordinance  on  traffic  limits.  Let  us  say 
that  the  city  council  in  its  wisdom  had  to  grapple  with  the  problem  of 
how  fast  can  you  go  on  Elm  Street  before  it  endangers  life,  limb,  and 
property.  And,  of  course,  no  particular  point,  30,  40,  or  50  miles  an 
hour  makes  sense  in  all  circumstances,  at  all  times,  under  all  traffic 
conditions.  Nevertheless,  you  must  comply  to  let  us  say,  hypothetically 
40  miles  an  hour,  and  to  go  faster  is  illegal.  This  speed  might  be  very 
dangerous,  indeed,  an  hour  just  after  school,  and  it  might,  arguably, 
be  less  than  dangerous  at  2  a.m.  in  the  morning.  But,  nonetheless,  if  you 
go  over  40  miles  an  hour  on  Elm  Avenue,  you  are  breaking  the  law,  it 
is  a  violation.  Do  you  see  an  analogy  in  this  ? 

Mr.  Kintner.  1  think  it  is  an  apt  analogy,  Mr.  Potvin.  I  have  tried 
to  point  out  in  my  statement  that  these  discriminations  in  the  promo- 
tional service  allowances,  particularly,  are  typically  of  short  duration, 
and  unless  you  had  a  per  se  approach,  or  as  you  call  it,  the  traffic  regu- 
lation approach,  you  would  never  effect  corrective  action. 

Mr.  Potvin.  As  a  practitioner,  sir,  does  it  strike  you  that  if  the 
Commission  were  to  attempt  to  administratively  amend  the  law,  so 
that  it  was  no  longer  per  se,  it  would  then  necessarily  get  into  a 
sometimes  illegal  stance,  and  would  this  not  make  it  most  difficult. for 
you  in  counseling  your  clients  to  try  to  reason  whether  at  all  times 
and  in  all  claims  it  would  be  permissible,  or  whether  in  some  in- 
stances it  would  inflict  "substantial  economic  injury." 

Mr.  Kintner.  Certainly  it  is  a  lot  easier  to  counsel  a  client  when  you 
can  tell  him  that  price  fixing  of  any  sort  is  per  se  illegal  than  it  is 
to  tell  him  that  a  rule  of  reason  applies,  because  then  he  wants  to  know, 
what  is  the  rule  of  reason,  what  are  the  circumstances  under  which 
he  could  do  this  or  that.  Therefore,  using  this  analogy,  it  is  a  lot  easier 
to  tell  the  man  who  is  developing  a  promotion,  or  extending  a  service, 
or  an  allowance,  that  these  are  per  se  provisions  of  the  law,  and  that 
what  he  does  for  one  under  2(d)  or  2(e)  he  must  do  for  all,  and  that 
it  doesn't  matter  what  the  circumstances  are.  This  is  what  the  law 
says: 

Mr.  Potvin.  In  an  observers  sort  of  way,  Mr.  Kintner,  would  it  be 
correct  to  say  that  one  of  the  reasons  for  the  continuing  vitality  of 
the  rule  of  reason  approach  is  that  there  has  not  been  an  attempt  to 
extend  it  to  all  areas,  that  is  to  say,  that  if  the  stretch  of  a  boycott  does 
not  require  the  application  of  the  rule  of  reason,  as  you  have  pointed 
out,  neither  does  a  cold  case  of  price  fixing,  and  so  forth? 

Would  you  not  feel  that  it  would  possibly  do  irreparable  damage 
to  the  entire  rule  of  reason  approach  to  try  to  extend  it  into  areas 
that  have  traditionally  been  per  se. 

Mr,  Kintner.  Yes,  indeed. 

Along  the  same  line  of  thinking,  I  think — I  know — that  businessmen 
want  predictability.  They  do  not  have  the  time,  they  are  so  busy 
with  so  many  other  problems  that  they  do  not  have  the  time  to  predict 
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:a  range  of  legal  propositions  and  apply  those  to  their  bnsiness.  They 
Avant  a  certain  amount  of  certainty,  the  rules  of  the  road,  under  %Yhicli 
they  can  operate  their  business. 

And  the  antitrust  laws  and  the  cases  ought  as  much  as  possible  to 
provide  the  businessman  with  predictable,  certain  rules  under  which 
he  can  operate. 

Mr.  PoTViN".  So  that  despite  the  inferences  drawn  or  contentions 
made  by  critics  of  the  act,  which  tend  to  make  the  point  that  most 
manufacturing  sectors  of  the  economy,  particularly  those  of  con- 
siderable individual  unit  size,  would  favor  abolition  or  dilution  of  the 
per  se  sections.  Is  it  not  true,  sir,  that  in  fact  many  of  these  firms  would 
be  less  than  receptive  to  a  change  toward  unpredictability. 

Mr.  KixTNEE.  It  has  been  my  experience  that  the  businessman  does 
want  as  much  certainty  as  he  can  secure  from  his  counsel  on  the  rules 
of  tlie — the  legal  rules — of  the  road  in  antitrust.  Unfortunatelv  we 
are  o])erating  in  the  antitrust  field  in  a  changing  economy,  with  chang- 
ing practices,  and  tliis  certainty  is  not  always  possible.  But  to  the 
extent  that  one  can  provide  the  businessman  with  rules  of  the  road, 
with  guidelines  that  are  certain,  he  is  advantaged.  And  this  is  what 
he  seeks.  There  is  nothing  that  confuses  a  businessman  more  than  to 
find  two  courts  of  appeals  with  contrary  decisions.  And  he  then  is 
waiting  for  the  day  when  the  Supreme  Court  will  resolve  that,  so 
that  he  doesn't  have  to  take  that  chance. 

^Nfr.  Pot^t:x.  Mr.  Kintner,  this  entire  field,  of  course,  has  entered  into 
what  most  observers  regard  as  a  time  of  evolution,  because  of  two 
recent  decisions,  one  in  which  you  played  a  most  prominent  part.  I  am 
referring  to  the  Meyer  and  Perk'ins  cases.  Would  you  care  to  whip  out 
your  crystal  ball,  as  it  were,  and  do  a  quo  vadis  for  the  subcommittee, 
paiticuiarly  with  respect  to  the  comment  frequently  heard  that  the 
iRobinson-Patman  Act  may  be  heading  for  a  collision  Avith  the  Sher- 
man Act  if  you  extra])olate  out  from  Meyer  as  interpreted  by  Perkins? 

Mr.  KixTNER.  Well,  the  Meyer  case,  I  think,  moved  toward  a  realis- 
tic, practical  mterpretation  of  the  Robinson-Patman  Act.  Now,  this 
law,  like  other  laws  that  you  gentlemen  have  passed  up  here,  is  some- 
times a  creature  of  compromise,  and  sometimes  the  language  is  ob- 
scure. And  this  is  what  makes  lawyers  fat  and  happy.  Obscure  lan- 
guage creates  litigation,  and  uncertainty  in  the  minds  of  businessmen, 
and  the  lawyers  have  a  field  day. 

So  I  would  liave  to  admit  that  the  Robinson-Patman  Act  has  been 
characterized  by  a  great  deal  of  obscure  language. 

But  the  Commission  and  the  courts  have  over  the  years  gone  a 
long  way  toward  interpreting  some  of  these  obscure  areas  of  the  law, 
the  Robinson-Patman  Act.  And  I  think  in  recent  years  the  Commis- 
sion and  the  courts  have  been  quite  realistic  and  practical  in  arriving 
at  practical  solutions,  practical  applications  of  the  Robinson-Patman 
Act.  And  I  believe  that  the  Fred  Meyer  decision  and  later  the  decision 
in  Perl-ins  v.  Standard  Oil  were  just  such  solutions,  practical  solu- 
tions to  practical  problems. 

In  Fred  Meyer  the  objective  of  the  act,  to  insure  fairness  to  retailers 
so  that  they  would  receive — independent  retailers  would  receive — their 
fair  share  of  j^romotional  allowances — which  was  certainly  one  of  the 
objectives  of  the  Robinson-Patman  Act — was  effectuated  by  the  rea- 
soning of  the  Supreme  Court  in  that  case.  And  the  Trade  Commission 
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has  issued  what  I  think  is  an  excellent  set  of  guidelines  for  promotional 
allowances  in  the  light  of  the  Fred  Meyer  decision.  I  think  that  these 
guidelines  are  eminently  practical.  They  are  enforceable.  They  correct- 
ly reflect  the  law.  To  the  extent  that  there  may  be  any  areas  of  uncer- 
tainty, I  think  they  may  be  susceptible  of  being  ironed  out. 

As' to  the  Perkins  case,  it  simply  held  that  you  couldn't  create  an- 
other link  in  the  chain  of  distribution  and  thus  avoid  the  effect  of  the 
Robinson-Patman  Act.  And  I  think  that  makes  good  sense,  too.  It 
sought  to  prevent  evasion  of  the  basic  purpose  of  the  law,  just  as 
Meyer  sought  to  prevent  evasion  of  the  basic  purposes  of  the  law.  And 
I  think  that  the  business  community  is  getting  more  certainty  in  those 
interpretations,  more  effective  ground  rules  are  being  laid  down  to  give 
the  businesman  certainty  in  planning  his  future  conduct. 

Mr.  PoT\'ix.  Would  you  conclude  that  there  is  a  major  irony,  sir, 
in  the  fact  that  the  level  of  stridency  on  the  part  of  at  least  some  of  the 
critics  has  been  increasing  so  greatly  at  the  very  time  when  this  com- 
monsense  approacli,  some  woukl  say  overdue  commonsense  approach, 
has  l^een  applied  in  these  matters  ? 

Mr.  KiNTNER.  Yes,  Mr.  Potvin.  I  have  said  in  the  past  that  Robinson- 
Patman  litigation  was  very  often  characterized  by  the  kind  of  argu- 
ment characterized  as  how  many  angels  could  rest  on  the  head  of  a  pin. 
But  once  the  Commission  and  the  courts  began  to  make  practical  ap- 
l^lications  of  the  law,  then  many  of  the  members  of  the  bar  became 
wrathful  and  said  tliat  the  course  was  all  wrong.  I  don't  see  that. 

Mr.  PoT\^N.  In  other  words,  if  it  was  going  to  work,  now  we  have 
to  oppose  it. 

Mr.  KiisTTXER.  Well,  I  am  afraid  that  that  attitude  has  occurred. 
At  the  same  time  I  point  out  that  many  critics  of  the  Robinson- 
Patman  Act.  'Many  informed  critics,  will  never  be  satisfied  as  long  as 
the  law  is  on  the  books.  They  don't  agree  with  it,  or  its  philosophy. 
And  I  yield  to  them  their  right  to  hold  this  view,  just  as  I  hold  a  con- 
tra r\'  view. 

Mr.  Dtngell.  Mr.  Oden. 

Mr.  Oden.  Mr.  Kintner,  I  wonder  if  you  could  state  whether  you 
feel  that  the  goal  of  maintaining  free  competition  could  be  achieved  by 
limiting  the  Robinson-Patman  Act's  application  only  to  situations  in 
which  iiredatory  practices  were  present. 

Mr.  Kintner.  No  ;  I  do  not.  If  you  had  that  limitation  you  wouldn't 
need  the  Robinson-Patman  Act.  You  could  approach  the  problem 
under  the  Sherman  Act.  The  Robinson-Patman  Act  is  an  incipiency 
statute,  just  as  the  Federal  Trade  Commission  Act  is  an  incipiency 
statute.  It  was  meant  by  the  Congress,  designed  by  the  Congress,  to 
nip  some  of  these  practices  in  the  bud  at  incipient  stages  before  they 
reached  full  blown  Sherman  Act  violations,  and  incidentally,  after  the 
harm  had  been  done,  and  then  you  applied  criminal  penalties. 

Mr.  Oden.  During  these  heariuTS  witnesses  have  criticized  the 
Robinson-Patman  Act  by  claiming  that  its  application  results  in  higher 
prices  to  the  consumer.  PTave  vou  found  anv  prohibition  in  the  Robin- 
son-Patman Act  against  a  seller  lowering  his  prices? 

Mr.  Kintner.  No;  I  haven't.  I  know  at  least  one  industry  where 
large  buyers  are  able  to  exact  discriminatory  prices,  and  where  the 
small  buyers  in  the  industry  historically  over  the  years  have  paid  high 
prices,  and  almost  level  high  prices,  Tshereas  the  large  buyers  in  this 
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particular  industry  have  steadily  exacted  lower  prices.  But  those  lower 
prices  in  this  industry,  in  my  opinion — and  I  don't  intend  to  tell  the 
committee  which  one  I  think  it  is,  because  I  don't  think  it  is  material  to 
my  point — I  think  that  in  this  particular  industry  the  large  buyers  are 
being  subsidized  by  the  small  buyers.  And  I  think  that  is  both  morally 
and  legally  wrong. 

Mr.  Oden".  The  subcommittee  has  heard  time  and  time  again  that 
the  Robinson-Patman  Act  is  anticonsumer,  anticompetitive  in  itself. 
And  prior  witnesses  have  stated  that  sporadic  secret  price  discrimina- 
tion M'ould  tend  to  generally  lower  prices  across  the  board.  Mr.  Kint- 
ner,  could  you  comment  on  the  effect  the  Robinson-Patman  Act  actual- 
ly has  regarding  price  rigidity  in  the  marketplace. 

There  appears  to  be  a  lot  of  misunderstanding  about  the  application 
of  the  act  itself. 

Mr.  KiNTNER.  I  agree  with  you. 

Mr.  Oden.  Does  the  Robinson-Patman  Act  actually  stop  a  manufac- 
turer or  seller  from  lowering  prices,  and,  thereby,  create  price  rigidity  ? 

Mr.  KiNTNER.  Not  in  the  least.  If  lie  thinks  his  product  is  overpriced, 
or  if  he  thinks  he  can  take  more  business  from  his  competitors  by 
lowering  the  price,  he  has  a  perfect  right  to  do  it,  and  should  do  so. 
That  is  the  essence  of  competition. 

Mr.  Oden.  I  think  this  is  a  misunderstanding  that  many  nonlawyers 
and  lawyers  who  are  not  familiar  with  the  Robinson-Patman  Act  have 
tliey  feel  that  the  act  states  that  no  price  reduction  can  take  place, 
rather  than  tlie  act  talking  in  proportional  equal  terms  when  there  is 
a  price  reducion. 

Mr.  KiNTNER.  In  that  connection  too  there  are  standards  and  de- 
fenses in  the  law — cost  justification,  and  competitive  effects,  meeting 
competition — which  permit  discrimination. 

Mr.  Oden.  On  an  individual  basis  ? 

Mr.  Kintner.  In  individual  cases — if  it  is  justified.  And  I  know 
that  businessmen  understand  these  defenses  and  take  advantage  of 
them. 

Mr.  Oden.  Would  you  haA^e  any  reason  to  believe  that  the  repeal 
or  amendment  of  the  Robinson-Patman  Act  would  have  the  effect 
of  lowering  consumer  prices? 

Mr.  IviNTNER.  I  think  that  is  a  fairy  tale. 

Mr.  Oden.  I  have  no  further  questions,  Mr.  Chairman. 

jNIr.  DiNGEEL.  Mr.  Kintner,  you  have  had  a  great  deal  of  experience. 
Have  you  any  awareness  of  any  set  of  circumstances  where  prices 
have  been  maintained  by  the  rules  set  down  by  the  Robinson-Patman 
Act  outlawing  price  discrimination? 

Mr.  Kintner.  No,  sir;  I  do  not. 

Mr.  DiNGELL.  Did  you  have  any  instances  that  came  to  your  atten- 
tion while  you  were  chairman  of  the  Federal  Trade  Commission  wliere 
prices  were  maintained  artificially  liigh  as  a  result  of  the  prohibi- 
tions of  the  Robinson-Patman  Act? 

Mr.  Kintner.  I  have  been  in  this  field  22  years  in  and  out  of 
Government,  and  I  haven't  observed  any  such  instance. 

Mr.  DiNGELL.  Would  it  then  be  your  opinion  that  prices  are  not 
maintained  artificially  high  by  reason  of  the  prohibitions  of  the  Robin- 
son-Patman Act  against  discriminatory  pricing  practices? 

Mr.  Kintner.  Yes,  sir;  I  agree. 
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Mr.  DixGELL.  Do  3^ou  have  any  statement  to  make  to  the  committee 
this  morning  with  regard  to  the  level  of  prices  as  a  result  of  the 
requirements  of  Robinson-Patman? 

Mr.  KiNTNER.  I  don't  think  that  the  Eobinson-Patman  Act  has 
been  responsible  for  enhancement  of  price  levels  in  any  industry  since 
its  passage.  I  think  it  has  been  responsible,  even  though  its  enforce- 
ment has  been  somewhat  sporadic  and  painful  in  the  development  of 
the  case  law,  I  think  it  has  been  responsible — and  again  I  must  con- 
fess I  can't  prove  this  with  empirical  data — ^but  my  best  judgment  is 
that  the  Rolunson-Patman  Act  since  its  passage  has  been  responsible 
for  the  preservation  of  hundreds  of  thousands  of  small  businessmen, 
many  of  whom  today  are  big  businessmen. 

Mr.  Oden.  I  have  one  more  question,  Mr.  Chairman. 

Mr.  Kintner,  to  proceed  with  this  one  further  step,  would  you  say 
that  the  consumer  would  more  than  likely  be  getting  his  best  buy 
in  a  market  where  tliere  are  as  many  competitoi-s  operating  as  the 
economy  would  allow? 

Mv.  KixTNER.  Of  course. 

]Mr.  Odex.  And  what  effect  do  you  think  a  consumer  would  feel 
if  in  an  oligopolistic  structure  the  number  of  competitors  was  radi- 
callv  altered,  lessened? 

]\Ir.  Kintner.  Well,  the  history  of  monopoly,  whether  it  be  monopoly 
in  this  country  or  cartelization  abroad,  is  that  where  monopoly  and 
cartelization  exist,  the  consumer  pays  a  higher  artificially  fixed  price. 
And  that  is  true  wliether  it  is  done  by  businessmen  under  monopoly 
or  cartelization,  or  wliether  it  is  done  by  the  Government.  It  is  the 
consumer  who  pays  and  pays  because  competition  is  absent. 

An.d  if  we  are  to  make  American  ca]iitalism  work,  we  have  to  pre- 
serve tliis  little  man.  and  preserve  his  right  of  entry  into  tlie  market- 
place. Because  the  little  man  is  the  innovator.  The  little  man  is  the 
one  who  will  take  a  chance,  who  will  go  in  with  a  lower  price  and  try 
to  make  it,  who  will  build  a  better  mousetrap. 

And  if  you  have  an  oligopolistic  or  monopolistic  situation  in  an  in- 
dustry and  no  little  men,  no  small  businessmen,  no  innovators,  no  en- 
trants, you  have,  T  think,  a  rigid  industry  which  has  to  be  charac- 
terized by  artificially  high  i:)rices,  and  in  which  the  consumer  suffers. 

I  think  the  interests  of  the  consumer,  the  American  consiuner,  are 
best  served  by  the  preservation  of  small  business.  And  T  believe  that 
the  philosophy  of  fairness  in  pricing  is  wholly  consistent  with  the 
basic  antitrust  philosophy  of  preserving  competition  in  the  market- 
place. 

]\Ir.  Oden.  Mr.  Ivintner,  we  have  also  received  testimony  stating 
that  price  discrimination  is  a  tool  rarel  v  used  in  attempting  to  monop- 
olize a  market.  I  wonder  if  we  could  elicit  your  feelings  on  that? 

Mr.  Kintner.  My  experience  is  that  price  discrimination  far  too 
often  has  been  a  tool  used  to  eliminate  competitors  from  the  market 
place. 

Mr.  Oden.  In  other  words,  you  would  say  that  rather  than  using 
the  words  "rarely  used"  you  would  say  "frequently  used?" 

Mr.  KiNTNEij.  I  would  agree  with  tJiat.  I  said  "far  too  often,"  and 
I  would  say  "frequently." 

And  there  is  another  side  to  this  coin,  Mr,  Counsel.  Manufacturers 
find  that  the  Robinson-Patman  Act  is  a  shield  to  them  as  well  as  to 
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the  small  customer — becai^se  many  large  manufacturers  are  unable  to 
turn  aside  the  blandishments  of  their  large  customers  for  better  prices 
than  are  accorded  their  competitors,  because  the  large  customer  has, 
because  he  is  large,  much  greater  leverage  in  the  market  place  than 
does  tlie  small  customer.  And  so  some  of  our  largest  corporations  have 
been  subject  to  this  kind  of  leverage.  And  I  suggest  that  this  law  not 
only  protects  the  small  businesman  who  is  a  customer  in  an  industry, 
but  also  protects  in  many  instances  the  large  manufacturer  or  supplier 
to  that  industry. 

]Mr.  Odex.  Thank  you,  Mr.  Kintner. 

I  have  no  further  questions,  Mr.  Chairman. 

Mi\  DixGELL.  Mr.  Kintner,  the  Chair  again  wishes  to  commend  you 
for  your  very  helpful  and  very  carefully  thought  out  statement.  We 
wish  also  to  commend  and  thank  your  associates  at  the  table  with  you 
for  their  presence.  Gentlemen,  it  has  been  a  privilege  to  have  you  all 
before  tlie  committee.  And  we  do  thank  you  for  your  toil  and  your 
energy  wliich  you  have  given  so  richly  to  the  committee. 

Mr.  KiNTXER.  It  is  a  privilege,  as  always,  to  have  been  before  you, 
Mr.  Chairman. 

Mr.  DixGELL.  Thank  you  so  much. 

Our  next  witness  is  a  distinguished  member  of  the  antitrust  bar,  a 
practitioner,  a  scholar,  a  writer  in  the  field  of  antitrust  law.  We  are 
pri^^lea-ed  now  to  have  with  us  Mr.  Jerrold  G.  Van  Cise,  of  the  firm 
of  Cahill,  Gordon,  Sonnett,  Reindel  &  Ohl  of  New  York,  Mr.  Van 
Cise,  we  are  privileged  to  have  you  with  us  this  morning.  If  you 
hnve  anyone  with  you  that  you  would  like  to  have  sit  with  you  at  the 
witness  table  it  would  be  entirely  appropriate. 

The  Chair  does  wish  to  observe  that  you  are  here  by  request  and 
invitation  of  the  committee,  that  you  have  not  sought  the  privilege  of 
being  here  this  morning.  The  Chair  also  wishes  to  make  it  very  plain 
on  the  record  that  we  are  grateful  to  you  for  joining  with  us  this 
morning  and  giving  us  the  benefit  of  your  wisdom. 

The  Chair  observes  that  Mr.  Potvin,  counsel,  has  advised  that  you 
do  not  have  a  prepared  statement;  but  you  are  here  to  answer  such 
questions  as  the  coimcil  now  directs  to  you.  For  that  purpose  the 
Chair  now  recognizes  the  counsel  for  the  subcommittee,  Mr.  Potvin. 

Mr.  Van  Cise.  Thank  you,  sir. 

TESTIMONY  OF  JEREOLD  G.  VAN  CISE,  ESQ.,  NEW  YORK,  N.Y. 

Mr.  PoTVix.  Mr.  Van  Cise,  would  you  state  whether  in  your  opinion 
an  act  controlling  price  discrimination  is  necessary  within  the  struc- 
ture of  our  antitrust  laws  ? 

Mr.  Vax  Cise.  I  believe  it  is,  sir,  or  otherwise  small  business  would 
disappear  in  many  instances. 

My  reasons  are  as  follows :  A  salesman  for  a  large  national  company 
has  two  obligations:  (1)  to  make  as  many  sales  as  possible  (2)  with 
as  high  a  return  as  possible.  He  customarily  believes  that  he  can  best 
achieve  this  by  discrimination.  Accordingly,  his  natural  impulse  is, 
first,  to  lower  the  price  solely  in  one  territory  and  to  keep  it  up  in  other 
territories.  This  enables  him  to  return  the  desired  profit  by  keeping  the 
price  up  in  most  of  the  territories,  but  to  lower  the  boom  in  one 
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particular  territory  until  he  gets  the  additional  volume  that  he  wishes, 
which  is  usually  at  the  expense  of  the  local  seller. 

If  there  was  not  an  act  preventing  that,  many  small  local  sellers 
would  disappear,  because  big  national  companies  generally  would  do 
this. 

Second,  if  this  course  of  action  were  not  possible  because  legislation 
dealt  with  territorial  price  discrimination,  he  would  turn  to  the  large 
buyer.  He  would  keep  his  prices  up  in  sales  to  most  buyers,  but  he 
would  go  to  one  or  two  particular  large  buyers,  and  offer  a  lower  price 
to  him  to  get  that  additional  volume.  The  result  would  be,  the  large 
buyer  would  get  bigger  and  bigger,  and  the  little  companies  com- 
peting would  get  smaller  and  smaller. 

In  my  experience  over  roughly  35  years  I  have  every  week  been 
faced  with  this  problem,  either  by  a  salesman  for  a  client  wishing  to 
do  this,  but  our  client's  compliance  program  prevented  it,  and  we  had  to 
say  no,  or,  we  have  been  told  of  other  companies  doing  this  and  we 
are  asked  how  best  to  meet  it. 

To  repeat,  a  law  of  this  nature  is  absolutely  vital. 

Mr.  PoTviN.  Mr.  Van  Cise,  do  you  favor  the  present  Robinson- 
Patman  Act  ? 

Mr.  Van  Cise.  I  favor  the  act  as  presently  interpreted.  Originally 
when  the  Commission  was  experimenting  with  this  act  it  in  effect 
construed  the  act  to  prohibit  any  price  difference,  no  matter  how 
small  and  no  matter  how  temporary,  even  to  the  extent  of  condemning 
absorption  of  freight  to  get  into  distant  markets.  It  also  said  in  effect 
that  the  right  to  meet  competition  is  nonexistent.  Today  those  inter- 
pretations have  been  re-examined  and  repudiated.  And  I  believe  today 
the  act  is  workable. 

It  is  true,  I  think  I  could  draft  a  better  law.  I  am  sure  you  could, 
a  better  law.  But  any  new^  law  would  have  to  go  through  the  same 
process  of  interpretation,  and  better  the  evils  we  have  than  those 
we  know  not  of. 

Mr.  PoTviN.  What  improvements  do  you  feel  might  be  made  in 
the  act,  sir  ? 

Mr.  Van  Cise.  Three  changes,  I  believe,  would  be  worth  consid- 
ering. 

First,  cost  justification.  The  salesman  who  wishes  to  get  increased 
sales  and  still  maintain  his  profits  should  be  encouraged  to  go  to 
large  and  small  accounts  alike  and  work  with  them,  to  have  them 
earn  a  lower  price  by  saving  the  expenses  of  the  seller  in  manufac- 
turing, selling,  and  delivering.  At  the  present  time  the  Commission 
has  so  construed  the  cost  justification  proviso  of  the  Robinson- 
Patman  Act  that  the  salesman  hardly  ever  does  it.  It  just  isn't  worth- 
while, because  there  will  always  be  some  criticism  by  the  Commis- 
sion of  the  averaging,  some  criticism  of  sampling.  It  is  such  an  ex- 
pensive process  today  to  cost  justify  successfully  that  usually  it  is 
not  attempted. 

I  wish  the  Commission  would  somehow  encourage  the  price  dis- 
crimination which  is  cost  justified  by  experimenting  with  more  lib- 
eral rules  of  cost  justification.  Even  if  that  cost  justification  results 
in  only  a  partial  justification,  at  least  a  half  a  loaf  is  better  than 
no  bread  at  all. 
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Mr.  PoTviN.  Are  you  speaking  perhaps  in  part,  sir,  to  the  subject 
■of  functional  discount. 

Mr.  Van  Cise.  Sir,  functional  discounts  are  given  on  the  basis  of 
status.  The  wholesaler  is  entitled  to  a  lower  price  than  the  retailer, 
not  on  the  basis  of  saving  expenses,  but  rather  on  the  basis  of  what 
is  necessary  to  keep  the  wholesaler  alive  in  business.  The  theory  of 
functional  discount  is,  that  those  on  the  same  competitive  level  get 
the  same  price.  It  is  not  based  on  cost. 

Mr.  PoTviN.  So  when  you  used  the  phrase  "earning  the  lower 
price,"  it  was  not  in  the  functional  discount  sense. 

Mr.  Van  Cise.  It  was  not. 

Mr.  DiNGELL.  Mr.  Potvin,  would  you  yield  ? 

I  am  curious  here.  You  appear  to  be  addressing  yourself  not 
simply  to  the  question  either  of  volume  sales  by  any  individual  seller, 
but  rather  to  a  device  whereby  tlie  whole  area  of  a  particular  sales- 
man or  wholesaler  or  outlet  of  the  manufacturer  would,  by  increas- 
ing the  total  volume,  earn  a  lower  price  than  perhaps  might  be 
available  in  another  outlet  area  of  the  same  manufacturer.  Am  1 
correct  in  that  impression  ? 

]VIr.  Van  Cise.  Not  quite  so.  When  a  sales  program  is  conceived  by 
a  large  or  small  company,  there  is  a  recognition  that  certain  accounts 
could  be  serviced  a-t  a  much  lower  cost  if  they  would  take,  in,  say, 
carload  lots,  if  they  would  be  willing  to  order  in  advance,  if  they 
would  be  willing  to  take  care  of  the  mechanics  of  breaking  and  ship- 
ping goods  from  a  central  warehouse.  There  are  many  forms  of  cost 
saving.  Big  buyers  do  not  wish  to  go  to  that  trouble.  They  would 
much  prefer  to  have  a  lower  price  and  not  have  to  earn  it.  Small  buy- 
ers also  are  guilty  of  the  same.  If  they  can  have  a  lower  price  without 
earning  it,  why  not  ? 

Sellers  are  discouraged  from  o:oing  to  buyers  and  saying,  "I  will 
give  you  a  lower  price  if  you  will  earn  it,"  because  the  buyer  says, 
"well,  if  I  earn  it  I  will  still  be  clobbered,"  on  the  ground  that  no  mat- 
ter what  we  do  to  try  set  up  the  proper  records,  something  will  always 
be  found  tliat  is  wrong. 

So  I  wish  that  we  would  implement  the  intent  of  Congress  when 
they  passed  the  Robinson-Patman  Act  and  put  in  the  cost  justification 
proviso  by  having  the  Commission  experiment  with  ways  of  liberaliz- 
ing proof  of  cost  justification,  in  order  to  give  sellers  and  buyers  alike 
tin  incentive  to  earn  lower  discriminatory  prices  which  in  turn  benefit 
the  consumer. 

Mr.  DiNGELL.  Am  I  correct  in  my  impression  that  what  you  are  dis- 
cussing, then,  is  an  administrative  change  as  opposed  to  a  statutory 
change  ? 

Mr.  Van  Cise.  Correct,  sir. 

Mr.  DiNGELL.  Is  this  kind  of  a  change  possible  administratively 
from  the  enforcing  agency  ? 

Mr.  Van  Cise.  Correct. 

"Sir.  DiNGELL.  As  a  matter  of  fact,  I  have  the  feeling — and  I  hope 
you  will  comment  on  this — that  probably  this  kind  of  a  progam 
of  cost  reduction  in  distribution  could  probably  legally  be  brought 
about  by  a  manufacturer  or  distributor  who  had  the  degree  of  in- 
novation required  to  initiate  a  program  of  this  kind.  I  also  have  the 
feeling  that  once  a  program  of  this  kind  is  properly  presented  to  the 
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agency,  tlie.  FTC,  it  probably  would  not  be  found  to  be  viohitive  of 
the  law  or  obnoxious  to  the  agency.  Am  I  correct  in  this  impression? 

Mr.  Van  Cise.  Mr.  Chainnan,  I  have  had  the  privilege  of  working 
with  a  number  of  companies  that  have  worked  out  cost  justification 
programs  which  have  been  successful.  But  by  and  large  I  have  found 
great  resistance  in  industry,  because  they  have  seen  the  recoi'd  of 
case  after  case  in  which  a  cost  justification  program  was  establislied 
and  has  been  thrown  out  by  the  Commission  on  the  ground  that  there 
was  too  broad  averaging,  or  on  the  basis  that  the  sampling  was  not 
accura/te.  There  has  been  a  feeling  in  industry  of  discouragement. 
And  I  would  say  many  companies  refuse  to  do  this  on  the  ground  tliat 
it  is  a  waste  of  time,  a  mere  boondoggle  for  accountants  and  lawyers. 

Mr.  DiNGEi.L.  I  am  aware  of  the  fact  that  the  Federal  Trade  Com- 
mission has  devices  like  trade  regulation  rules,  and  conferences,  advi- 
sory opinions,  and  devices  of  this  type.  Does  it  occur  to  you  tliat 
one  of  these  mechanisms  would  be  useful  in  making  this  mecha- 
nism available  to  distributors,  manufacturers,  and  persons  who  wish 
to  use  it  ? 

Mr.  Van  Cise.  It  would,  sir.  And  I  would  also  heartily  recommend 
that  the  Commission  instruct  its  accountants  to  work  with  the  Amer- 
ican Institute  of  certified  public  accountants  to  see  whether,  with  the 
expertise  of  the  accountants  in  the  private  field  and  the  accountants 
in  the  public  field  collectively,  they  could  not  come  out  with  sometliing 
more  specific,  more  helpful,  more  liberal  than  is  presently  the  prac- 
tice of  the  Commission. 

Mr.  DiNGELL.  It  occurs  to  me,  Mr.  Van  Cise,  that  perhaps  at  some 
opportunity,  which  is  unfortunately  not  i)resent  at  this  tune,  vou 
might  be  able  to  make  other  suggestions  to  the  committee.  The  time 
is  limited  heic,  and  I  don't  want  to  unduly  intrude  into  counsel's 
questions,  but  I  would  like  to  have  your  suggestions  as  to  the  further- 
ance of  the  matter  that  you  and  I  have  been  discussing,  when  you 
find  it  convenient,  and  such  other  comments  as  vou  would  like  to 
make  right  now,  sir. 

Mr.  Van  Cise.  I  would  be  happy  to,  sir, 

I  would  like  to  mention  two  other  possil:»le  improvements.  The 
second  is,  the  per  se  approach  of  (c),  (d)  and  (e),  results  in  a  flood 
of  minor  violations.  Particularly  with  the  addition  of  the  mechanical 
perfection  required  under  Fred  Meyer,  it  is  exceedingly  difficult  for 
any  seller  not  to  violate  (d)  or  (e).  It  would  be  very  hel]:)ful  if  you 
would  have  "where  the  effect  may  be"  test,  a]~)plied  to  (c) ,  (d)  and  (e), 
so  that  the  Commission  is  not  faced  with  thousands  upon  thousands  of 
minor  violations  which  they  have  to  proceed  against  or  ignore,  viola- 
tions that  are  called  to  their  attention.  If  you  ^nsh  the  Commission 
to  concentrate  on  substantial  violations  of  the  Robinson-Patman  Act, 
relieve  them  of  the  necessity  of  going  after  any  lack  of  perfection. 

Mr.  DiNGELL,  Are  you  suggesting  an  administrative  change? 

Mr,  Van  Cise.  No,  this  is  a  legislative  chance.  I  would  recommend 
that  the  present  defenses  which  are  apidicable  to  (a),  if  they  are 
sound — and  I  believe  they  are — should  also  be  applicable  to  (c),  (cl), 
and  (e), 

Mr.  DiNGEix.  Would  you  wish  to  make  those  suggestions  in  written 
form  to  this  subcommittee. 

Mr.  Van  Cise.  I  would  be  glad  to,  sir.  But  you  have  them  already 
in  the  "where  the  effect  may  be"'  clause  and  the  provisos  in  (a),  plus 
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the  proviso  embodied  in  (b),  and  if  those  are  merely  applied  to  (c), 
(e) ,  and  (d) ,  you  have  the  answer. 

Mr.  DiNGELL.  I  see. 

Mr.  Vax  Cise.  The  third  improvement  is  a  change  which  is  under 
way  with  the  Commission,  but  which  I  wish  to  stress  should  be  imple- 
mented. That  is  the  industrywide  approach  to  enforcement  of  the 
Robinson-Patman  Act. 

When  a  company  is  sued  by  the  Federal  Trade  Commission  for 
violations  of  the  Robinson-Patman  Act,  it  must  vij^orously  defend 
that  suit,  it  must  delay  as  much  as  possible,  it  must  use  every  pro- 
cedural device  to  postpone  even  an  inevitable  order,  because  it  will  be 
at  a  competitive  disadvantage  with  others  in  the  industry  who  may 
well  be  doing  the  same  thing.  If  the  Commission  would  make  a  pre- 
liminary analysis  as  to  whether  or  not  a  practice  is  widespread  or  is 
engaged  in  by  only  one  company  in  industry,  and  if  it  is  widespread, 
would  call  an  industrywide  hearing,  would,  as  a  result  of  such  a  hear- 
ing formulate  guides  or  rules  as  to  what  the  Commission  considers 
to  be  violations  and  what  would  be  a  lawful  type  of  price  difference, 
and  would  thereafter  require  each  member  in  the  industry  as  of,  say, 
60  days  thereafter  in  the  future  to  report  whether  or  not  he  has  con- 
formed to  the  new  rule,  I  think  you  would  have  a  much  more  effective 
enforcement  of  the  Robinson-Patman  Act  than  going  after  individual 
guinea  pigs. 

I  wish  to  stress  that,  while  guides  alone  are  useful,  guides  imple- 
mented with  section  6  reports  as  to  whether  or  not  you  are  conforming 
to  the  guides  are  far  better.  Those  industry  reports  must  be  accurate, 
or  it  is  a  criminal  offense,  and  a  company  does  not  willingly  lie  in  sub- 
mitting those  reports.  If  the  reports  reveal  a  violation  you  can  pick 
out  the  few  companies  that  are  wilfully,  knowingly  refusing  to  con- 
form to  the  guides,  and  hale  them  into  court.  In  this  way  you  can 
clean  up  all  industry  by  going  industry  by  industry  with  this 
approach. 

Mr.  DiNGELL.  Are  you  suggesting  in  the  recommendation  you  are 
now  discussing  with  the  committee  a  legislative  or  administrative 
change? 

Mr.  Van  Cise.  This  is  an  administrative  procedure  which  is  being 
experimented  with  by  the  Commission  in  fields  other  than  Robinson- 
Patman  Act,  with  one  shortcoming.  There  are  no  teeth.  This  procedure 
is  not  implemented  by  section  6  reports.  And  I  wish  to  suggest  that 
this  be  used  in  the  Robinson-Patman  Act  area,  but  implemented  by 
section  6  reports  which  should  be  filed  by  everyone  in  tlie  industry. 

Mr.  DiNGELL.  It  occurs  to  me  that  perhaps  we  ought  to  take  a  look 
at  the  other  things  that  are  being  done  without  the  requirement  of  sec- 
tion 6  reports.  Would  you  want  to  list  to  the  committee  just  very  briefly 
the  other  sections  of  law  that  are  being  utilized  without  section  6.  We 
might  bring  this  to  the  attention  of  the  FTC,  too. 

Mr.  Van  Cise.  You  have  the  Fred  Meyer  guide,  of  course,  under 
the  Robinson-Patman  Act,  which  explains  how  the  Commission  inter- 
prets that  act.  But  there  are  no  teeth  in  it.  It  merely  says,  be  good 
bo3"S.  You  have  special  guides  or  rules  with  respect  to  warranties,  or 
with  respect  to  a  form  of  advertising.  But  these  are  merely  informa- 
tive, with  no  teeth.  And  the  boys  with  the  white  hats  obey,  and  those 
with  the  black  hats  do  not.  And  what  we  need  to  have  is  information 
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with  a  club.  And  the  best  way  to  have  a  club  is  to  require  industry  by 
industry  a  report  under  oath  which  requires  each  competitor  to  reveal 
what  it  is  doino;,  and  if  it  is  violatino;,  it  must  admit  to  violation.  If 
it  admits  to  violation,  it  means  this  company  does  not  agi'ee  with  the 
Commission,  and  believes  that  there  is  an  issue,  so  take  it  into  court. 

Those  are  my  three  sug:gestions,  sir. 

Mr.  DiNGET-L.  Mr.  Potvin. 

Mr.  PoTvix.  Mr.  Van  Cise,  would  you  state  whether  you  feel  that 
the  Robinson-Patman  Act  is  or  is  not  inconsistent  with  Sherman  Act. 

Mr.  Van"  Cise.  Not  inconsistent  in  the  slio^htest.  A^Hien  it  was  first 
interpreted  it  was.  It  prohibited  any  form  of  price  variation.  It  pro- 
hibited meeting  of  competition.  It  was  in  effect  nullifying  the  Sher- 
man Act.  Today  with  the  flexibility  that  exists  it  is  not. 

But  I  will  go  one  step  further.  If  vou  did  not  have  the  Robinson- 
Patman  Act  or  an  act  like  this,  the  little  businessman  would  disappear 
in  industry  after  industry.  Congress  would  not  sit  still  and  let  our 
major  industries  run  only  by  two's  or  three's.  Legislation  controlling 
those  industries  would  be  instituted  in  the  form  of  licensing,  in  the 
form  of  regulation,  and  in  that  wav  the  Shennan  Act  would  be  nulli- 
fied. In  my  humble  opinion  the  Robinson-Patman  Act  is  the  savior 
of  the  Sherman  Act. 

Mr.  Potat:n.  Indeed,  could  it  not  be  said  that  vou  hn  ve  characterized' 
it  as  even  more  than  that,  perhaps  as  the  sa^dor  of  a  free  society? 

Mr.  Van"  Cise.  Correct,  sir. 

Mr.  PoTViN".  The  licensing  and  regulation  that  you  outlined  sounded 
friffhteninglv  fascist,  I  suppose. 

Mr.  Van  Cise.  Yes,  sir. 

Mr.  PoTviN".  Therefore,  vou  feel  that  in  order  to  have  a  truly  free 
economy  something  very  like  the  Robinson-Patman  Act  is  an  essential 
element. 

Mr.  Van  Cise.  You  stated  it  verv  well. 

Mr.  Potvin.  One  of  the  matters  that  we  had  perhaps  the  most  con- 
troversy, depth  of  feeling,  and  passion  on  is  this  question  relating  the 
act  to  the  consumer  interest.  I  think  that  you  heard  Cono^ressman 
Conte's  readino;  of  the  excerpt  from  a  recent  edition  of  the  Washins:- 
ton  Post,  which  is  somewhat  typical  of  assertions  that  are  made.  Would 
you  comment  on  this  ? 

Mr.  Van  Cise.  "We  are  now  dealing  with  opinion  rather  than  fact. 
But  in  my  opinion  the  repeal  of  the  Robinson-Patman  Act  would  not 
change  prices  unward.  downward,  or  sidewise.  The  only  effect  that 
such  a  repeal  might  have  would  be  to  prevent  an  industry  which  is 
engaging  in  a  price  fixing  conspiracy  from  being  able  to  put  the 
blame  on  the  Robinson-Patman  Act. 

I  will  go  further.  I  believe  that  without  the  Robinson-Patman  Act 
or  some  similar  act  protecting  small  businessmen  there  would  be  far 
fewer  sellers  in  most  of  our  industries.  The  fewer  the  sellers,  the  lesss 
likelihood  of  someone  taking  a  chance  and  cuttins:  prices  or  innovating. 

Accordingly,  in  the  long  run  I  believe  that  a  law  like  the  Robinson- 
Patman  Act  insures  that  prices  will  be  established  in  a  manner  to  pro- 
tect the  consumer. 

Mr.  DiNGELL.  Are  you  saying  competitively  ? 

Mr.  Van  Cise.  I  would  say  it  insures  competition,  and  therefor© 
insures  that  the  prices  to  consumers  will  be  established  on  a  competi- 
tive basis. 
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But  I  will  go  one  step  further.  Even  if  the  consumer  had  to  pay 
higher  prices  in  order  to  have  small  businessmen — which  I  don't  be- 
lieve is  true — it  is  worth  the  price.  Without  small  businessmen  we 
would  only  have  big  businessmen,  and  we  would  only  have  big  unions^ 
we  would  have  big  government,  and  our  economy  would  not  be  what 
it  is  today. 

Mr.  PoTViisr.  Mr.  Van  Cise,  you  are,  I  am  sure,  familiar  with  the  text 
of  the  three  recent  reports  on  the  Federal  Trade  Commission,  the  Neal, 
Stigler,  and  ABA  reports. 

Mr.  Van-  Cise.  Yes,  sir.  _ 

Mr.  PoT^^N'.  I  would  like  to  ask  this  question  as  to  all  three,  but 
particularly  with  respect  to  the  ABA  report,  concerning  the  various 
criticisms  made  therein  of  the  Federal  Trade  Commission. 

Mr.  Van  Cise.  First,  the  caliber  of  the  Federal  Trade  Commission 
staff  by  and  large  is  excellent.  They  do  not  have  the  duty  as  in  the 
Department  of  Justice  to  determine  whether  or  not  there  has  been 
a  violation  of  a  criminal  statute,  which  is  the  Sherman  Act,  and  if 
there  is  such  a  criminal  statute,  to  go  out,  hale  the  offender  in,  and 
with  flags  flying,  do  their  best  to  see  that  justice  is  done.  Rather,  the 
Federal  Trade  Commission  staff'  has  the  duty  imposed  upon  it  by 
President  Wilson  to  be  fair  to  business,  to  find  out  if  there  is  or  is  not 
a  violation  of  a  noncriminal  statute,  and  to  proceed  through  the  ad- 
ministrative process  to  see  that  both  pro  and  con  are  presented. 

It  is  a  type  of  painstaking  analysis  of  the  facts  and  development 
of  new  law.  And  the  Commission  by  trying  to  be  fair  is  slow.  But  I 
think  that  when  we  are  dealing  with  practices,  as  to  what  is  unfair, 
what  is  deceptive,  what  may  be  injurious,  the  Commission  should  go 
slow.  And  all  we  are  doing  in  criticizing  the  Commission  staff  is  to 
criticize  them  for  doing  what  they  should  do.  If  they  attempted  to 
give  industry  the  rush  act,  you  would  have  far  greater  complaints 
and  many  more  tasks  to  perform. 

That  is  my  first  point. 

As  to  the  Commission  itself,  I  wish  to  pay  tribute  to  the  courage 
of  the  Commission.  Ever  since  the  Commission  was  organized,  until 
recently,  the  Commission  has  thought  that  the  only  way  that  it  could 
function  was  to  be  a  pale  copy  of  the  Department  of  Justice,  to  try 
to  proceed  solely  by  litigation.  Well,  gentlemen,  when  you  are  deal- 
ing with  price  discrimination,  misleading  advertising,  all  of  the  many 
thousands  of  practices  which  are  under  the  jurisdiction  of  the  Federal 
Trade  Commission,  you  cannot  possibly  deal  with  them  solely  by  the 
litigation  approach,  all  you  can  do  then  is  to  have  as  many' suits  as 
possible,  and  play  the  numbers  game,  and  the  result  is,  you  have 
nothing. 

First  under  Mr.  Kintner,  and  then  with  Chairman  Dixon  and  the 
present  group,  there  was  an  attempt  to  reappraise  the  role  of  the 
Federal  Trade  Commission,  and  it  came  to  a  realization  that  mere 
litigation  was  not  the  answer.  Accordingly,  it  has  deliberately  slowed 
down  litigation.  And  instead  it  has  tried  Voluntary  persuasion,  it  has 
tried  rules,  it  has  tried  guides.  It  has  abandoned  the  absurd  old  type 
of  trade  practice  conference  rules,  which  are  merely  a  bunch  of  boiler- 
plate. And  because  they  have  been  experimenting  through  trial  and 
error,  there  have  not  been  as  much  law  suits.  And  the  private  bar  has 
not  been  as  profitably  employed.  But  I  think  the  public  has  benefited 
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by  this.  And  to  have  the  Commission  criticized  for  doing  what  took 
a  lot  of  courage  to  do — 

Mr.  DiNGELL.  And  imiovation,  the  Chairman  observes. 

Mr.  Van  Cise.  Correct — makes  me  very  disturbed.  I  am  not  attack- 
ing the  motives  of  anyone  in  signing  or  drafting  these  task  reports. 
I  am  merely  saying,  on  the  basis  of  my  personal  observation  of  both 
the  staff  and  the  Commissioners,  I  think  they  are  doing  a  very  com- 
mendable job,  of  which  we  all  should  be  proud. 

Mr.  DiNGELL.  May  I  allude  to  the  dates  when  the  Commission  was 
founded.  At  the  time  of  the  founding  of  the  Commission,  my  recol- 
lection is  that  the  Congress  was  faced  with  a  very  difficult  problem. 
They  had  the  antitrust  laws  which  were  sort  of  working.  They  had 
the  difficult  problem  of  establishing  new  rules,  of  trying  to  inventory 
extremely  complex  conditions  and  understand  extremely  complex 
circumstances,  something  which  was,  in  the  opinion  of  the  Congress 
in  the  time  available,  as  I  understand  it,  beyond  the  capacity  of  the 
Congress,  They  set  up  a  commission  which  the  Congress  felt  would 
have  very  broad  powers  to  go  into  broad  questions,  to  analyze  eco- 
nomic problems,  to  analyze  discrimination  problems,  to  analyze  com- 
petitive problems,  to  analyze  economic  problems,  and  economic  forces, 
and  things  of  this  kind.  This  Commission,  which  reshuffled,  was 
expected  to  proceed,  as  I  understand,  quite  differently  than  did  the 
Department  of  Justice,  simply  by  the  initiation  of  litigation.  Am  I 
correct  in  my  understanding  ? 

]Mr.  Van  Cise.  You  are  correct. 

And  if  I  may  I  would  like  to  pay, tribute  to  a  little  Xew  England 
Yankee  who  taught  me  everything  I  laiow,  Thurlow  Gordon.  He  was 
with  the  Department  of  Justice  under  President  Taft.  He  was  bor- 
rowed by  the  Federal  Trade  Commission  as  one  of  its  first  attorneys 
for  a  year  to  help  set  up  this  Commission.  As  a  result  of  that  experience, 
having  been  in  both  agencies,  he  taught  me  that  the  future  of  antitrust 
was  not  in  the  Department,  but  in  the  Federal  Trade  Commission. 
His  reasoning  was  that  the  Department  of  Justice  was  absolutely 
essential  to  take  care  of  monopolization,  hard-core  cases,  situations 
where  businessmen  ought  to  go  to  jail. 

But  in  the  development  of  the  law  as  to  exclusive  dealing,  with 
respect  to  discrimination,  with  respect  to  advertising,  this  required 
a  sympathetic  understanding  of  the  problems  both  of  business  and  of 
the  public,  and  to  work  out  rules  in  a  different  environment.  And  he 
taught  me  that  on  all  occasions  to  stand  up  for  the  Federal  Trade 
Commission  if  they  were  doing  that  job.  And  the  reason  I  am  here 
today  is  because  of  the  lessons  that  were  taught  to  me  by  him. 

Mr.  DiNGELL.  Are  you  saying,  then,  that  the  Justice  Department 
would  handle  cases  following  rather  routine,  well  established  pat- 
terns in  the  law.  Whereas  the  Federal  Trade  Commission  would  go 
into  the  imiovation,  the  investigation,  the  economic  studies,  the  philo- 
sophical type  of  approach.  The  difference  would  be  one  between  the 
engineer  and  the  basic  researcher.  Is  that  the  sort  of  analogy  that  you 
are  seeking  here,  sir  ? 

Mr.  Van  Cise.  Assistant  Attorney  General  McLaren  would  have  a 
squad  to  hale  me  in  if  I  ever  accused  him  of  only  bringing  routine 
cases. 
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May  I  rephrase  it  by  saying,  the  Department  of  Justice  is  supposed 
to  go  after  basic  structural  j^roblems,  wilfull  violations — in  other 
words,  it  is  supposed  to  be  the  watch  dog  over  these  aspects  of  our 
antitrust  laws  which  are  so  serious  that  violators  merit  fines  and 
jail.  The  Commission  is  supposed  to  look  into  the  frontiers  of  business 
practices,  protection  of  small  business,  and  protection  of  the  consumer. 
This  is  an  entirely  different  problem.  We  need  both  agencies,  because 
they  are  looking  in  different  directions,  although  they  fit  together  into 
one  unified  whole.  But  each  has  a  complementary  job. 

Mr.  DiNGEDL.  I  see. 

Mr.  PoTviN.  Mr.  Van  Cise,  I  think  you  have  really  covered  rather 
thoroughly  what  I  had  anticipated  would  be  my  final  question,  which 
would  have  spoken  to  the  oft  heard  criticism  of  the  slow  down  by  the 
Commission. 

Are  there  any  other  points  that  you  would  like  to  mention? 

Mr.  Van  Cise.  I  would  just  like  to  toss  one  other  bouquet.  I  have 
on  many,  many  occasions  been  given  very  rough  treatment  by  at- 
torneys in  the  Federal  Trade  Commission  who  did  not  agree  with 
my  view  of  the  facts  or  law.  But  that  discomfort  has  always  been 
alleviated  by  the  most  charming  set  of  secretaries  that  I  have  seen 
anywhere.  And  may  I  pay  that  tribute  as  long  as  I  am  throwing 
bouquets  ? 

Mr.  DiNGBLL.  Mr.  Wertheimer. 

Mr.  Wertheimer.  No  questions. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  No  questions. 

Mr.  DiNGELL.  Mr.  Van  Cise,  the  committee  is  deeply  appreciative 
of  your  presence  and  of  your  time  and  of  your  very  helpful  testimony. 
We  thank  you  so  much. 

Mr.  Van  Cise.  Thank  you,  sir. 

Mr.  DiNGELL.  If  there  is  no  further  business  to  come  before  the 
committee  at  this  time,  the  committee  will  stand  adjourned  until  2 
o'clock  today. 

(Whereupon,  at  12  noon,  the  subcommittee  was  recessed  to  recon- 
vene at  2  p.m.  the  same  day.) 

AFTERNOON    SESSION 

Mr.  DiNGELL.  The  subcommittee  will  come  to  order. 

This  is  a  continuation  of  the  Committee  on  Small  Business,  Sub- 
committees on  Small  Business  and  the  Robinson-Patman  Act. 

The  first  witness  is  Mr.  Joseph  Kolodny,  managing  director  of  the 
National  Association  of  Tobacco  Distributors. 

Mr.  Kolodny,  we  thank  you  for  your  presence  here. 

Do  you  have  a  prepared  statement  ? 

Mr.  Kolodny.  Yes. 

Mr.  DiNGELL.  AVould  you  identify  yourself  fully  to  the  reporter  for 
the  purposes  of  the  record  ? 

And  we  would  be  happy  to  recognize  you  for  such  statement  as  you 
wish  to  give. 
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TESTIMONY  OF  JOSEPH  KOLODNY,   MANAGING  DIRECTOR, 
NATIONAL  ASSOCIATION  OF  TOBACCO  DISTRIBUTORS 

Mr.  KoLODNY,  My  name  is  Joseph  Kolodny.  I  am  managing  director 
of  the  National  Association  of  Tobacco  Distributors,  whose  member- 
ship serves  over  a  million  retail  outlets  throughout  the  United  States 
with  tobacco,  confectionery,  and  a  vast  number  of  related  products. 
In  the  main,  these  retail  outlets  comprise  small  independent  business- 
men who  in  word  and  deed  characterize  the  freedom  of  opportunity 
to  exercise  the  initiative  to  embark  on  a  business  venture  to  "succeed 
or  bust."  The  existence  of  this  multitude  of  independent  entrepreneurs 
is,  to  a  large  degree,  attributable  to  the  Robinson-Patman  Act. 

Inasmuch  as  the  Federal  Trade  Commission  is  the  agency  princi- 
pally charged  by  Congress  with  the  administration  and  enforcement 
of  the  Robinson-Patman  Act,  it  is  quite  appropriate  that  we  succinctly 
draw  a  graphic  picture  of  the  status  of  our  competitive  economy  prior 
and  subsequent  to  the  enactment  of  that  law.  Having  been  fortunate 
to  be  personally  identified  with  our  marketing  economy  in  both  the 
pre  and  post  Robinson-Patman  Act  phases,  I  regard  myself  as  rea- 
sonably well  equipped  to  confront  the  subject  on  concrete  and  realistic 
terms. 

Prior  to  the  promulgation  of  the  law  prohibiting  price  discrimina- 
tion and  other  unfair  competitive  practices  in  connection  with  dis- 
tribution, the  congressional  archives  were  replete  with  statistical  data 
showing  that  secret  rebates  and  other  unfair  practices — yielding  mil- 
lions of  dollars  annually  to  its  practitioners — were  engaged  in  an  un- 
conscionable, unbridled,  reckless,  and  immoral  fashion.  As  a  conse- 
quence, hundreds  of  thousands  of  small  manufacturers,  wholesalers, 
and  retailers  operated  in  those  days  in  an  unw^holesome  climate  of 
isolation  and  despair  which  led  not  only  to  unnecessary  bankruptcies 
in  prodigious  numbers  but  also,  in  too  many  cases  to  disgrace  and 
suicide. 

It  is  not  only  difficult,  but  virtually  impossible,  for  a  new  genera- 
tion to  contemplate,  even  remotely,  the  pernicious  circumstances  and 
destructive  influences  that  pervaded  our  economy  at  that  time.  Yet 
the  record  is  clear  and  recollection  of  survivors  of  that  period,  such  as 
myself,  is  still  fresh.  A  loaf  of  bread  which  cost  the  private  entrepreneur 
21  cents  was  sold  by  the  same  supplier  to  the  beneficiary  of  secret  re- 
bates for  18  cents,  and  sometimes  as  little  as  17  cents.  While  the  inde- 
pendent retail  dealer  acquired  a  package  of  cigarettes  from  the  supplier 
for  19  cents,  the  identical  package  of  cigarettes  was  acquired  by  the 
recipient  of  secret  rebates  for  as  little  as  17  cents  and,  as  a  weekend  spe- 
cial two  packs  for  30  cents.  Electrical  appliance  units  carrying  a  $25 
price  at  retail,  which  the  retailer  purchased  at  $18,  was  sold  to  the  re- 
tailer's large-scale  competitors  at  $13  a  unit.  Advertising  allowances 
were  granted  to  giant  chainstores  but  were  denied  to  their  smaller  com- 
petitors. In  the  year  preceding  the  passage  of  the  Robinson-Patman 
Act,  one  large-scale  manufacturer  of  groceries  granted  almost  $300,000 
of  such  advertising  allowances  to  one  grocery  chain,  $45,000  to  another 
grocery  cliain,  and  notliing  at  all  to  their  independent  competitors. 
Many  of  these  large-scale  retail  dealers  coerced  unearned  brokerage  al- 
lowances from  their  suppliers  where  no  brokerage  function  was  ac- 
tually performed. 
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Although  no  such  allowances  were  paid  to  their  competitors,  in  the 
year  prior  to  the  enactment  of  the  Robinson-Patman  Act,  the  A.  &  P. 
chain  alone  received  unearned  brokerage  allowances  in  excess  of  $2,- 
500,000.  Price  discrimination,  as  indicated  by  the  examples  given  above 
was  rampant.  The  large  buyers  would  receive  prices  so  low  in 
comparison  with  the  prices  charged  to  their  smaller  competitors  that 
one  court  was  forced  to  conclude,  on  the  basis  of  the  facts  there  pre- 
sented, that : 

Whatever  the  system  used  or  by  whatever  name  designated,  A&P  always  wound 
up  with  a  buying  price  advantage.  This  price  advantage  given  A&P  by  the  sui>- 
pliers  was,  it  is  fairly  inferable,  not  "twice  blessed"  like  the  quality  of  mercy  that 
•'dropi>eth  as  the  gentle  rain  from  heaven."  Only  A&P  was  blessed,  and  the  sup- 
plier had  to  make  his  profit  out  of  his  other  customers  at  higher  prices  .  .  .  (U.S. 
vs  N. Y.  Great  Atlantic  &  Pacific  Tea  Company,  170  Fed  2nd  at  83) . 

The  foregoing  example  is  taken  at  random  from  the  plethora  of 
facts  and  statistics  built  up  by  private  and  government  research  on 
marketplace  competitive  disadvantages  prior  to  the  advent  of  the 
Robinson-Patman  Act.  Among  many  such  studies,  I  would  merely 
like  to  cite  such  standard  works  as  Zorn  and  Feldman,  "Business  Un- 
der the  New  Price  Laws"  (Central  Book  Co.,  Inc.,  1958)  ;  Fulda, 
the  Antitrust  Laws"  (Central  Book  Company,  Inc.,  1958)  ;  Fulda, 
"Food  Distribution  in  the  United  States"  (1951)  99  U.P.L.R.  1051  et 
seq. ;  as  well  as  materials  developed  both  by  the  Temporary  National 
Economy  Conference  (TNEC)  in  its  monog:raphs  and  the  Federal 
Trade  Commission  itself  in  its  hearings  and  investigations. 

It  was  with  the  suddenness  of  a  thunderbolt  that,  promptly  upon  the 
heels  of  the  enactment  of  the  Robinson-Patman  Act,  hopelessness  was 
transformed  into  hopefulness,  discouragement  into  encouragement, 
torpor  into  a  resolute  intention  on  the  part  of  innumerable  small  busi- 
nessmen to  continue  in  business  and  to  transmit  to  their  offspring  and 
survivors  the  business  enterprise  which  the  new  law  gave  hope  of 
perpetuation. 

This  is  not  to  say  that  the  passage  of  the  Robinson-Patman  Act  trans- 
formed our  economy,  it  did  give  promise  of  relief  from  business  prac- 
tices which  translated  themselves  into  bankruptcies  throughout  the 
length  and  breadth  of  this  Nation  during  the  darkest  days  of  the  worst 
depression  of  this  century.  Even  prior  to  the  Robinson-Patman  Act, 
these  vulpine  practices  had  been  to  some  extent  inhibited  by  certain 
features  of  the  Code  of  Fair  Practice  promulgated  under  the  author- 
ity of  the  National  Industrial  Recoveiy  Act.  It  was  the  function  of 
the  Robinson-Patman  Act  to  rescue  and  pressure  those  salutary  and 
constitutional  aspects  of  the  NRA  and  to  discard  the  dross  and  defects 
of  that  legislation  which  had  caused  it  to  be  declared  unconstitutional 
by  lij  U.S.  Supreme  Court. 

Is  the  Robinson-Patman  Act  an  ideal  piece  of  legislation?  Not  by 
any  means.  It  has  its  share  of  loopholes  and  incongruities  and  has  suf- 
fered serious  harm  as  a  result  of  judicial  and  administrative  misinter- 
pretation. But,  and  it  is  a  very  significant  but,  despite  its  shortcom- 
ings, it  has  rendered  an  inestimable  service  in  the  preservation  of  our 
competitive  economic  system. 

The  industry  which  I  represent,  comprising  several  thousand  whole- 
sale distributors  who  provide  service  to  over  one  and  one-half  million 
retail  outlets  throughout  the  Nation  would,  candidly  regard  it  as  a 
disaster  if  this  statute  were  undermined  either  by  legislative  or  admin- 
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istrative  act.  On  the  basis  of  more  than  a  generation  of  experience 
with  the  Robinson-Patman  Act,  we  would  recommend  legislation  not 
to  dilute  its  impact  but  to  strengthen  its  orig^inal  purpose.  We  have 
gone  on  record  in  the  past,  and  do  so  once  again  this  day,  in  favor  of  a 
number  of  strengthening  amendments. 

We  call  for  the  enactment  of  legislation  which  would  make  it  clear 
that  a  functional  discount  is  mandatory  where  the  seller  restricts  the 
number  of  potential  customers  but,  nevertheless,  sells  to  different  func- 
tional classes. 

We  also  favor  legislation  clearly  establishing  the  fact  that  terri- 
torial franchises  do  not  violate  any  of  the  antitrust  laws  where  the 
product  f ranchised  is  in  free  and  open  competition  with  other  products 
of  like  grade  and  quality. 

We  favor  extension  of  the  concept  of  the  antitrust  laws  of  the  United 
States  to  include  section  3  of  the  Eobinson-Patman  Act  so  as  to  allow 
aggrieved  private  parties  to  bring  suit  for  treble  damages  for  violation 
of  this  vital  section  of  the  law. 

We  approve  the  interpretation  given  to  the  Robinson-Patman  Act 
by  the  Supreme  Court,  in  Fred  Meyer  hie.  v.  FTC  (390  U.S.  341)  and 
in  Perkins  v.  Standard  Oil  of  California  (395  U.S.  642).  Such  cases 
establish  a  healthy  trend  in  the  direction  of  greater  and  more  realistic 
viability  for  the  Robinson-Patman  Act. 

It  is  in  the  light  of  the  purposes  and  intent  of  the  Robinson-Patman 
Act  that  the  Federal  Trade  Commission  must  be  judged.  Ever  since 
the  inception  of  that  law,  the  challenging  tasks  of  its  administration 
and  enforcement  has  been  entrusted  to  the  Commission.  It  is  on  the 
basis  of  its  work  in  this  area,  work  duplicated  by  no  other  Federal 
agency,  that  the  Commission  must  be  evaluated.  To  say  that  the  Com- 
mission may  not  have  been  as  effective  or  forceful  as  it  might  is  to  beg 
the  basic  question :  What  other  agency  is  available  to  effectuate  the 
mandate  of  that  legislation  which  is  the  principal  buttress  of  inde- 
pendent small  business? 

Obviously,  our  association  has  had  a  spate  of  confrontations  with  the 
Federal  Trade  Commission.  Its  rulings  have  sometimes  pleased  us  and, 
on  other  occasions,  displeased  us.  In  essence,  however,  it  is  our  belief 
that  the  Federal  Trade  Commission  has,  under  trying  and  often  impos- 
sible circumstances,  delivered  a  constructive  and  fruitful  performance 
in  the  administration  of  the  antiprice  discrimination  law  and  has, 
thereby,  aided  and  abetted  the  arroAvth  and  preservation  of  the  Ameri- 
can free  competitive  system.  We,  therefore,  strongly  urge  that  the 
powers  of  the  Commission  be  enhanced,  not  diminished;  its  budget 
increased,  and  its  mandate  expanded  so  that  it  may  continue  to  perform 
the  singular  service  which  it  renders  to  our  economy. 

Mr.  DiNGELL.  Mr.  Kolodny,  the  committee  is  grateful  to  you  for  a 
most  helpful  and  informative  statement,  and  the  time  that  you  cer- 
tainly took  to  prepare  that  very  fine  statement. 

Mr.  Conte. 

Mr.  Conte.  I  don't  have  any  questions. 

Mr.  DiNGELL.  Mr,  Potvin. 

Mr.  PoTViN.  Mr.  Kolodny,  one  of  the  questions  that  continues  to 
arise  is  as  to  the  interplay  between  the  Robinson-Patman  Act  and  the 
consumer  interest.  Could  you  tell  us  from  your  actual  long  and  varied 
experience  within  your  industry  what  you  feel  the  effect,  if  any,  of 
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the  Robinson-Patman  Act  is  on  the  ultimate  price  to  the  consumer? 
Mr.  KoLODNY.  The  consumer  invariably  is  a  beneficiary  when  prices 
are  stabilized.  He  doesn't  benefit  when  there  is  predatory  price  cut 
competition  in  the  market,  because,  as  the  late  and  very  much  revered 
Judge  Learned  Hand  pointed  out  in  the  United  States  v.  The  Great 
Atlantic  &  Pacific  Tea  Co.  : 

Cutthroat  competition  is  a  weapon  by  which  the  large  firm  deprives  its  smaller 
rivals  of  business,  after  which  the  price  cutter  is  able  to  establish  a  monopoly 
in  its  trading  agent. 

Therefore  anything  which  tends  to  stabilize  price  benefits  the  con- 
sumer. 

Mr.  PoTviN.  Mr.  Kolodny,  as  I  understand,  confining  our  question- 
ing now  to  just  cigarettes,  which  is  one  of  the  staples  of  the  members 
of  your  association,  that  these  are  available  to  wholesalers  through- 
out the  country  at  this  time  only  on  a  delivered  price  basis,  is  that 
correct  ? 

Mr.  KoLODNY.  Yes. 

Mr.  PoTviN.  And  the  major  tobacco  manufacturers,  so  to  speak,  re- 
fuse to  deal  on  any  other  basis,  is  that  correct  ? 

Mr.  KoLODNY.  That  is  correct. 

Mr.  PoTviN.  Now,  does  this  refusal  to  deal  perhaps  constitute  a  re- 
straint of  trade  in  this  sense  ?  Most  of  your  members  are  also  whole- 
salers, for  example,  of  candy,  is  that  correct  ? 

Now,  I  discussed  this  matter  with  your  most  able  executive  director 
in  Washington,  Mr.  Beatty.  I  know  that  when  he  was  a  wholesaler  in 
the  Southwest,  lie  would  send  a  truck  to  Chicago — having  arranged  for 
a  backhaul,  and  in  most  cases  where  he  couldn't  the  trucker  did — 
and  pick  up  candy  at  the  Chicago  manufacturer  and  truck  it  down 
to  New  Mexico,  thereby  increasing  his  profit.  Would  the  fact  that  this 
is  not  available  to  your  members,  because  of  this  refusal  to  deal  in  any 
other  manner  than  delivered  price,  deprive  them  of  an  available 
option  here  ? 

Mr.  KoLODNY.  I  think  it  is  a  very  profound  question.  We  are  un- 
reservedly in  accord  with  prepaid  delivered  prices,  for  four  specific 
reasons : 

No.  1,  it  tends  to  put  competition  on  an  equal  level.  It  simplifies  op- 
erations, circumventing  the  pyramiding  of  paperwork.  It  buttresses 
fair  competition  in  the  marketplace.  Any  other  method  would  tend  to 
undermine  the  competitive  position  of  the  smaller  businessman  versus 
the  larger  competitor. 

Mr.  PoT\^iN.  How  does  that  work  as  a  practical  matter,  Mr. 
Kolodny?  Let's  play  the  tape  two  different  w^ays  here.  Let's  say  that 
you  have  a  wholesaler  in  Philadelphia,  and  one  in,  let  us  say,  Denver, 
rather  disparate. 

Mr.  Kolodny.  Even  California. 

Mr.  PoTviN.  Or,  if  you  will,  Los  Angeles.  So  that  we  have  quite  a 
contrast  from  the  distance  from  the  f actoi-y,  which  would  be  typically 
Virginia  and  North  Carolina.  Would  the  delivered  price  be  the  same 
in  Philadelphia  as  in  San  Francisco  ? 

Mr.  Kolodny.  As  far  as  the  acquisition  of  the  merchandise  is  con- 
cerned, yes.  It  may  cost  the  manufacturer  more  money  to  deliver  it. 
But  the  acquisition  of  the  product  is  identical  in  Los  Angeles  and 
Denver  and  Philadelphia. 
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Mr.  PoTViN.  Your  answer  would  be  yes,  the  price  to  your  member  is 
the  same  wherever  he  lives  in  the  country. 

Mr.  KoLODNY.  That  is  right,  yes.  And  that  tends  for  stabilization  of 
competitor  levels. 

Mr.  PoTviN.  How  long  has  this  policy  been  in  practice  in  your  in- 
dustry, sir? 

Mr.  KoLODNY.  To  the  best  of  my  knowledge,  it  has  existed  since  1911. 

Mr.  PoT\'ix.  And  it  has  operated  to  your  Knowledge  at  least  without 
interruption  since  that  time  ? 

Mr.  KoLODNY.  I  believe  with  gratifying  success,  yes. 

Mr.  PoTviN.  As  far  as  you  know,  this  would  be  the  practice  of  all 
major  cigarette  manufacturers? 

Mr.  KoLODNY.  Yes. 

Mr.  PoTviN.  As  I  understand,  cigars  do  not  operate  the  same  way. 

Mr.  KoLODNY.  Cigars  are  also  prepaid  shipments. 

Mr.  PoTviN.  By  all  manufacturers  ? 

Mr.  KoLODNY.  By  all  manufacturers. 

Mr.  PoTViN.  I  see,  sir. 

That  is  all  I  have. 

Thank  you. 

Mr.  DiNGELL.  Mr.  Kolodny,  we  are  deeply  appreciative  of  your 
presence. 

Mr.  KoLODNY.  Thank  you. 

Mr.  DiNGELL.  Thank  you  so  much. 

Our  next  witness  is  Mr.  Cornelius  Kennedy,  a  member  of  the  admin- 
istrative law  section  of  the  American  Bar  Association. 

Mr.  Kennedy,  we  are  certainly  happy  to  welcome  you  here  today 
for  such  testimony  as  you  choose  to  give. 

TESTIMONY  OF  CORNELIUS  KENNEDY,  ESa.,  MEMBER,  ADMINIS- 
TRATIVE LAW  SECTION,  AMERICAN  BAR  ASSOCLA.TION 

Mr.  Kennedy.  Mr.  Chairman  and  members  of  the  subcommittee, 
it  is  a  great  personal  pleasure  for  me  to  appear  before  you  today  in 
connection  with  these  hearings  because  I  have  long  had  a  deep  appre- 
ciation for  the  work  which  this  committee  has  done,  and  is  doing,  to 
focus  attention  on  critical  problems  relating  to  the  manner  in  which 
Federal  agencies  carry  out  congressional  policy,  and  thus,  in  a  very 
real  sense,  the  manner  in  which  those  agencies  meet  the  public  needs. 

For  over  a  decade  now,  I  have  been  associated  with  efforts  to  im- 
prove the  practices  and  procedures  by  which  the  Federal  agencies 
operate.  These  practices  and  procedures  are  often  critical  in  determin- 
ing the  degree  to  which  the  Federal  agencies  meet  the  congressional 
goal  and  the  public  needs.  During  this  period,  I  have  served  as  chair- 
man of  the  committee  on  uniform  rules  of  practice  and  procedure 
of  the  administrative  law  section  of  the  American  Bar  Association,  as 
a  member  of  the  council  of  that  section,  as  chairman  of  the  Administra- 
tive Law  Committee  of  the  Federal  Bar  Association,  and  as  a  mem- 
ber of  the  staff  of  the  subcommittee  of  the  Senate  Committee  on  the 
Judiciary  dealing  with  administrative  agency  j^ractices  and  pro- 
cedures. And  I  also  served  as  an  alternate  congressional  delegate  to 
the  Administrative  Conference  of  the  United  States  in  1961-62  and  I 
am  presently  chairman  of  the  Liaison  Committee  of  the  American 
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Bar  Association  with  the  permanent  Administrative  Conference  of  the 
United  States.  Wliile  I  draw  on  all  of  these  exj^eriences  in  fonning  my 
opinions,  I  am,  of  course,  appearing  here  today  in  my  private  capacity, 
and  not  as  a  representative  of  any  of  these  organizations. 

Perhaps  I  should  add  that  in  the  case  of  each  of  these  organizations 
in  which  I  hafve  participated,  the  viewpoints  of  the  administrative 
agencies  generally  have  been  very  effectively  represented  and  the  pub- 
lic positions  in  this  area  of  the  organizations  on  which  I  have  served 
reflect  the  input  of  their  viewpoints  and  the  give  and  take  which  is 
necessary  in  the  effort  to  reach  a  consensus. 

The  hearings  today  relate  to  the  enforcement  of  the  antitrust  laws. 
These  laws  deal  with  a  public  policy  which  has  been  developed  over 
many,  many  years  to  encourage  the  highest  possible  degree  of  competi- 
tion in  the  marketplace.  The  alternative  might  be  for  the  public  to  be 
limited  to  what  could  become  the  tyranny  of  no  competition. 

Now,  we  deal  with  that  type  of  tyranny  basically  in  two  ways : 

One,  by  a  substitution  of  other  goods  and  services  in  an  effort  to  get 
back  to  practical  competition,  and  in  another  way,  by  regulating  a 
monopoly.  But  except  in  the  case  of  the  natural  monopolies,  we  try 
to  preserve  competition. 

Now,  how  do  we  do  it?  We  try,  first  of  all,  by  a  system  of  suits  by 
the  Federal  Government  to  correct  specific  acts  of  wrongful  conduct. 
We  try,  in  another  way,  to  make  it  ix)ssible  to  have  private  suits,  the 
best  known  of  which  are  the  treble  damage  suits.  Our  third  ai^proach 
has  been  the  creation  of  an  administrative  agency  like  the  Federal 
Trade  Commission  to  deal  with  the  problem  of  anticompetitive  acts. 
It  is  with  this  third  alternative  that  we  have  our  greatest  difficulties. 

And  it  is  the  concern  over  those  difficulties  which  is  the  subject  of 
these  hearings. 

The  Federal  Trade  Commission  was  created  so  that  it  would  not 
be  necessary  for  the  Government  to  always  act  as  an  enforcer  in  a  court 
proceeding  against  specific  wrongful  conduct.  It  was  also  created  so 
that  it  would  not  be  necessary  for  the  private  citizen  to  always  bear 
the  full  burden  of  protecting  himself  against  anticompetitive  acts.  It 
was  created  to  be,  in  the  words  of  some,  a  body  of  knowledgeable  peo- 
ple (they  call  it  expertise),  and  if  that  body  of  knowledgeable  people 
had  reason  to  believe  that  an  unfair  method  of  competition  or  unfavor- 
able act  was  being  used  in  commerce,  and  if  it  should  appear  to  them 
that  action  to  stop  it  would  be  in  the  public  interest,  then  they  were 
to  initiate  a  proceeding  to  stop  it.  And  further  this  Commission  was 
given  the  power  to  do  this  within  its  own  house,  without  going  to  court, 
through  the  power  of  a  cease  and  desist  order. 

In  addition,  the  Commission  was  given  the  duty  to  proceed  against 
unlawful  acts  si:)ecifically  described  by  the  Congress.  Admittedly,  the 
agency  is  limited  in  its  ability  to  do  all  this  by  funds,  manpower  and 
many  other  very  real  factors.  Thus,  it  becomes  a  question  of  agency 
discretion  as  to  whether  or  not  it  will  devote  its  resources  to  a  particu- 
lar anticompetitive  act. 

We  come  then,  to  the  first  of  three  problems,  which  an  agency  like 
the  Federal  Trade  Commission  has  caused.  The  first  is  that  a  person 
sometimes  feels  tliat  because  the  Federal  Trade  Commission  cannot  be 
compelled  to  take  his  case,  he  is  left  without  a  remedy.  Now,  if 
he  goes  into  court,  the  court  must  take  his  case.  The  court  cannot 


496 

say  it  will  not  accept  the  filing  of  a  complaint,  because  it  has  a  heavy 
load  of  cases.  A  person  has  a  right  to  have  his  case  heard. 

Furthermore,  the  U.S.  attorney  has  no  real  discretion  in  whether 
or  not  to  prosecute  for  a  violation  of  the  Federal  statutes.  There  are 
exceptions,  such  as  waiving  prosecution  in  order  to  obtain  testimony, 
and  where  age  and  other  factors  make  prosecution  unwarranted.  But 
basically  he  has  no  discretion.  I  just  reread  the  basic  statute  on  the 
duties  of  the  U.S.  attorney  this  week. 

Now,  this  is  not  basically  true  with  respect  to  an  agency  like  the 
Federal  Trade  Commission.  A  person  who  feels  he  has  been  injured 
can  take  his  case  to  the  agency,  but  he  cannot  compel  the  agency  to 
take  it  and  carry  it  forward,  even  if  that  was  the  primary  purpose 
for  which  the  agency  was  created  by  the  Congress. 

The  agency  generally  makes  the  excuse  of  workload  in  such  situa- 
tions. A  part  of  that  workload,  they  say,  grows  out  of  the  fact  that 
they  as  agency  members  must  be  responsible  for  all  of  the  decisions 
of  the  agency.  However,  a  solution  to  that  is,  of  course,  a  delegation 
of  power  and  authority  within  the  agency.  But  that  delegation  of 
power  cannot  be  effectual  without  an  adequate  statement  of  agency 
policies  to  guide  those  to  whom  the  duties  are  delegated. 

Thus,  we  come  to  a  solution  which  I  think  will  be  common  through- 
out the  three  problem  areas  which  I  discuss.  Unless  there  is  an  adequate 
public  statement  of  agency  policies,  agency  staffs  do  not  know  in 
which  areas  they  should  turn  for  the  bringing  of  complaints  and 
they  do  not  know  the  standard  upon  which  they  should  judge  a  partic- 
ular complaint  of  the  public.  The  hearing  examiner  has  no  adequate 
body  of  agency  policy  before  him  which  he  can  use  in  determining  the 
result  in  a  given  case.  And  the  agency  on  review  has  no  adequate 
standards.  The  American  Bar  Association  and  other  professional  or- 
ganizations have  long  urged  an  amendment  of  the  Administrative 
Procedures  Act  to  require  both  a  greater  amount  and  more  specific 
policymaking  by  the  agencies. 

In  this  regard,  with  respect  to  the  certiorari  type  review  proposals 
made  by  President  Kennedy  at  the  beginning  of  his  administration, 
legislation  was  proposed  in  the  Senate  Judiciary  Committee  that 
agency  review  of  hearing  examiners'  decisions  on  certiorari  should 
be  limited,  among  other  situations,  to  where  the  hearing  examiners' 
decision  was  contrary  to  announced  agency  rules  and  policy  decisions. 

The  second  type  of  problem  which  a  failure  of  the  agencies  to  engage 
in  adequate  rulemaking  has  brought  to  the  fore  is  the  fact  that  it 
makes  oversight  by  Congress  almost  impossible.  The  administrative 
agencies,  the  major  ones,  are  properly  called  arms  of  the  Congress. 
And  yet  because  they  proceed  on  an  ad  hoc  basis  in  the  conduct  of 
their  efforts  in  the  area  which  has  been  given  to  them  by  the  Congress, 
it  robs  the  Congress  of  the  ability  to  exercise  effective  oversight.  All 
Congress  has  before  it  is  what  you  might  call  an  amorphus  mass  of 
agency  actions. 

Mr.  DiNGELL.  Mostly  on  an  ad  hoc  basis. 

Mr.  Kennedy.  Mostly  on  an  ad  hoc  basis.  And  you  cannot  find  the 
thread  in  any  short  period  of  time  in  order  to  be  able  to  exercise  effec- 
tive oversight.  I  think  the  members  of  this  committee  are  well  aware 
of  that  in  many  areas. 
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Again,  the  solution  is  a  requirement  that  the  agencies  concentrate 
more  on  the  making  and  announcing  of  rules  and  policies. 

The  third  problem  area  which  I  will  raise  again  points  to  the  same 
solution,  I  believe.  It  is  a  conceptual  problem.  We  have  traditionally 
in  this  country  divided  our  functions  of  government  into  three 
branches  in  order  to  have  a  fair  and  effective  government,  instead  of 
the  old  phrase  of  the  King,  "the  State,  it  is  I,"  instead,  we  have  the 
legislative,  the  executive,  and  the  judicial  decisions. 

In  essence,  when  we  are  dealing  with  anticompetitive  situations,  it 
is  up  to  the  legislative  branch  to  define  the  wrongful  conduct,  the 
executive  to  prosecute  it,  and  the  judicial  to  judge  the  case. 

Now,  this  system  has  proved  a  very  workable  system  in  our  country. 
But  when  we  combine  those  three  functions  into  one  administrative 
agency,  we  have  serious  problems,  which  have  been  recognized  and 
debated  at  length. 

I  received  in  the  mail  yesterday  an  announcement  of  a  regular  Febru- 
ary meeting  of  the  District  of  Colmnbia  Bar  Association,  The  topic 
for  that  evening  meeting  is  going  to  be  "Should  prosecutors  write 
agency  opinions  ?  The  role  of  agency  counsel  in  decision  making." 

It  is  the  kind  of  problem  which  Judge  Friendly  discussed  in  his 
treatise  on  the  Federal  administrative  agencies,  the  need  for  a  better 
definition  of  standards.  He  said  at  page  5 — this  book,  incidentally,  is  a 
compilation  of  lectures  which  he  gave  at  Harvard  Law  School. 

The  thesis  j)resented  is  this : 

A  prime  source  of  justified  dissatisfaction  with  the  type  of  Federal  adminis- 
trative action  whicli  I  will  shortly  specify  is  the  failure  to  develop  standards 
sufficiently  definite  to  permit  decisions  to  be  fairly  predictable,  and  the  reasons 
for  them  to  be  understood.  This  failure  can  and  must  be  i-emedied. 

He  goes  on  to  point  out  that  the  failures  have  been  at  times  failures 
by  the  agency  to  sharpen  the  vague  contours  of  the  original  congres- 
sional statute,  failures  by  the  legislature  to  supply  more  definite 
standards,  and  failures  by  the  executive  to  spur  the  legislature  into 
activities. 

All  these  failures,  he  says,  have  been  interdependent,  "Failure  by 
the  agency  to  make  clear  what  it  is  doing  impedes  both  executive 
challenging  and  legislative  response. 

Mr.  DiNGELL.  Mr.  Kennedy,  I  wonder  if  there  are  some  other  parts 
of  the  publication  to  which  you  referred  that  you  would  like  to  insert 
in  the  record.  If  that  be  so,  permission  will  be  afforded  you  to  do  so  at 
a  later  time,  and  the  record  will  be  open  for  a  certain  period  to  afford 
you  an  opportunity  to  so  do. 

Mr.  Kennedy.  I  appreciate  that.  I  think  there  are  other  passages  in 
his  book  that  would  be  helpful  to  the  subcommittee. 

Now,  the  whole  thesis  of  Judge  Friendly's  approach  is  this  need  for 
announced  policymaking  by  the  agencies.  We  in  this  country  would 
be  in  a  most  uneasy  state  of  mind  if  the  Congress  were  merly  to  say 
that  something  is  wrong  in  the  antitrust  field,  and  tell  the  courts  to  go 
ahead  and  solve  it.  We  rely  almost  completely  on  a  fair  degree  of 
legislative  specificity  as  to  what  is  wrong,  and  then  a  process  of  en- 
forcement. As  long  as  we  have  separate  branches  of  our  Government, 
we  have  been  forced  to  take  the  necessary  steps.  When  those  functions 
are  rolled  together,  there  is  no  longer  that  compulsion,  and  the  agencies 
have  to  an  alarming  degree  under  the  excuse  of  workload  adopted  the 
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ad  hoc  approach  of  putting  out  a  fire  here  and  putting  out  a  fire  there 
without  any  comprehensive  statement  of  their  general  policies. 

Mr.  DiNGELL.  Of  course,  Mr.  Kennedy,  this  is  a  matter  that  the  Chair 
has  been  extremely  critical  of  over  the  years.  I  think  you  put  this  in 
a  very  neat,  very  effective,  and  very  clear  fashion.  I  think  that  your 
comments  today  are  uniquely  appropriate,  for  example,  to  the  Federal 
Communications  Commission.  I  suspect  they  would  be  very  much  ap- 
propriate to  the  ICC  if  the  ICC  Avere  still  functioning,  which  unfor- 
tunately it  is  not.  I  am  satisfied  that  there  are  other  Government  agen- 
cies to  which  these  comments  are  appropriately  addressed  such  as  the 
CAB,  and  many  other  agencies  in  this  town. 

Mr.  Wertheimer.  Mr.  Chairman,  along  that  point,  isn't  the  general 
thrust  of  your  comments,  Mr.  Kennedy,  in  effect  aimed  at  the  whole 
Federal  agency  procedure?  It  doesn't  single  out  the  Federal  Trade 
Commission,  really,  does  it  ? 

Mr.  Kennedy.  No,  my  comments  relate  to  all  of  the  major  regula- 
tory agencies,  as  they  are  called.  They  suffer  to  a  greater  or  lesser  de- 
gree from  the  failure  to  make  rules,  and  they  have  all  been  criticized. 
Dean  Landis  presented  his  report  to  President-elect  Kennedy  back  in 
the  fall  of  1960,  and  he  was  very  critical  of  the  agencies  almost  across 
the  board  on  this  ground  of  failure  to  provide  policies,  because  it  made 
it  impossible  to  have  adequate  and  effective  agency  administration 
within  the  agency  as  well  as  creating  a  problem  for  the  general  public. 
Mr.  Wertheimer.  Thank  you,  Mr.  Chairman. 

Mr.  Kennedy.  Now,  I  have  appeared  on  any  number  of  panels  and 
in  any  number  of  meetings.  The  constant  agency  answer  to  proposals 
that  they  engage  in  greater  rulemaking  is  this  problem  of  work  load, 
the  problem  of  administering  the  laws  which  are  given  to  them  to 
administer. 

But  let  me  put  the  answer  to  their  contention  this  way.  If  we  had 
wrongful  conduct  or  conduct  which  people  may  think 'is  wrongful, 
it  can  continue  in  this  country  under  our  three  branch  system  until 
such  time  as  the  Congress  declares  that  specific  conduct  to  be  unlaw- 
ful. We  do  not  as  a  country  under  our  form  of  government  want  to  rush 
in  and  correct  conduct  without  fully  deliberative  procedures  resulting 
in  legislative  rules.  The  agencies,  however,  sometimes  feel  that  speed 
is  more  important  than  the  deliberative  process  and  use  the  ad  hoc 
approach. 

The  agencies  also  argue  that  they  can  not  specify  all  of  the  types  of 
conduct  which  are  unlawful.  That  may  be  in  many  situations  more  of 
an  excuse  than  a  valid  reason  because  the  problem  is  to  first  specify 
what  is  unlawful  and  to  then  enforce  it.  There  is  just  no  excuse  to  pro- 
ceed on  the  ad  hoc  basis. 

The  agencies,  lastly,  seem  to  fear  that  their  policies,  if  they  an- 
nounced them,  may  be  unpopular.  Yet,  the  members  of  this  committee 
must  face  the  public  every  2  years,  which  is  considerably  more  often 
than  the  members  of  the  administartive  agencies  must  face  the  ques- 
tion of  reappointment. 

Therefore  the  fact  that  rulemaking  is  difficult  just  should  not  be  an 
excuse.  It  is  time  consuming,  but  to  the  extent  that  it  expedites  the  gen- 
eral operation  of  the  agency  by  permitting  effective  delegation,  it  will 
accomplish  a  far  greater  net  result  in  the  public  interest  than  the  ad 
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hoc  approach  upon  which  the  agencies  base  their  actions,  where  they 
have  this  Latitude. 

And  thus,  Mr.  Chairman,  and  members  of  this  special  subcommittee, 
it  is  my  thought  that  a  very  substantial  portion  of  the  problems  which 
concern  this  committee  today  might  be  obviated  if  the  provisions  of 
the  Administrative  Procedure  Act  were  amended  as  recommended  by 
the  American  Bar  Association  and  other  groups  to  require  increased 
rulemaking  action  by  the  various  Federal  administrative  agencies,  and 
that  this  would  be  a  major  step  forward  in  achieving  the  type  of  per- 
formance and  goals  which  the  Congress  envisioned  when  it  created 
these  agencies. 

Mr.  JDiNGELL.  Mr.  Potvin. 

Mr.  PoT^^N.  Mr.  Kennedy,  if  an  old  friend  and  admirer  might  be 
l^ermitted  a  slight  digression,  let  me  say  that  it  is  gratuitous  to  say 
that  you  are  better  at  the  typewriter  than  at  the  tiller.  An  excellent 
analysis,  certainly. 

This  morning  we  were  favored  with  an  appearance  by,  first  of  all, 
a  former  Chairman  of  the  Federal  Trade  Commission,  Earl  Kintner, 
and  an  eminent  antitrust  practitioner  from  New  York,  Jerrold  Van 
Cise.  Each  of  them  in  his  own  way  discusses  the  contrast  between  the 
industry  wide  approach  as  opposed  to  the  case  by  case  approach  which 
roughly  equates  with  the  two  j^arts  of  the  contrast  you  have  just 
depicted. 

Mr.  Kexxedy.  That  is  correct. 

Mr.  PoTviN.  Mr.  Van  Cise,  after  lauding  the  courage,  the  innova- 
tive foresight  of  the  Commission,  stated  that  he  felt  that  in  the  long 
run  if  order  is  to  prevail,  that  even  more  emphasis  must  be  placed  on 
the  industry  wide  approach,  and  one  supposes  relatively  less  emphasis 
on  the  case-by-case  approach.  Would  you  tend  to  agree  wuth  that? 

Mr.  Kennedy.  I  would  very  much  agree  with  the  fact  that  only 
when  you  get  away  from  the  case-by-case  approach  can  the  basic 
question  of  fairness  and  the  basic  question  of  oversight  be  adequately 
dealt  with  so  that  the  public  will  have  confidence  in  the  work  of  the 
agencies,  and  that  they  will  work  effectively. 

Mr.  PoTvix.  It  would  appear,  then,  that  the  so-called  numbers 
game,  the  ability  to  cite  figures  showing  the  number  of  cases,  the 
number  of  orders  entered,  and  that  type  of  thing,  would  not  be  a  par- 
ticularly apt  indicator  of  the  effectiveness  of  the  work  of  an  adminis- 
trative agency. 

Mr.  Kennedy.  The  one  way  in  which  the  numbers  are  an  indica- 
tion of  the  effectiveness  of  an  administrative  agency  is  in  its  backlog. 

Mr.  DiNGELL.  Would  you  yield,  Mr.  Potvin. 

Mr.  PoTviN.  Yes. 

Mr.  DiNGELL.  If  this  business  of  citing  the  number  of  cases  decided 
were  to  be  the  measure  of  effectiveness,  I  have  reason  to  think  that 
the  ICC  and  the  FCC  would  probably  be  regarded  as  the  most  efficient 
agencies  in  this  or  any  other  governmental  institution,  am  I  correct. 

Mr.  Kennedy.  Yes,  you  are,  Mr.  Chairman. 

Mr.  DiNGELL.  Because  the  volume  and  the  flow  of  cases  going  through 
these  agencies  probably  exceeds  and  surpasses  that  going  through  any 
regulatory  agencies  anywhere.  Yet,  in  tenns  of  real  accomplishment, 
these  two  agencies  probably  rank  as  among  the  sorriest  in  Government, 
and  in  terms  of  establishment  of  policy,  and  in  terms  of  correcting 
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evils,  and  in  terms  of  appropriate  allocation  of  resources,  and  in 
terms  of  achieving  a  lasting  and  a  unified  and  a  cohesive  and  intel- 
ligent policy,  they  have  to  my  knowledge  and  to  the  knowledge  of 
most  other  people  in  Washington,  accomplished  precisely  nothing, 
at  least  during  the  15  years  I  have  served  in  Congress. 

Mr.  Kennedy.  It  is  very  true  that  the  best  agency  record  of  all 
would  be  an  agency  which  had  no  cases  because  it  so  clearly  defined  the 
area  of  the  law  which  was  within  its  province  that  everybody  could 
comply  with  it  if  they  wanted  to.  Generally,  the  more  specific  the  law 
is,  the  more  general  the  compliance.  It  is  in  these  gray  areas  that  the 
people  try  to  find  a  line  to  walk  down,  which  is  a  tended  one. 

Mr.  DiNGELL.  Actually  what  you  are  saying  here  is  that  these  agen- 
cies have  a  threefold  responsibiltiy,  a  legislative  responsibility,  a  ju- 
dicial responsibility,  and  an  executive  responsibility.  I  suspect  you  will 
tell  us  on  this  committee  that  many  of  the  agencies  excel,  or  at  least 
produce  most  of  their  labors  in  the  quasi-judicial  field,  am  I  correct? 

Mr.  Kennedy.  That  is  correct. 

Mr.  DiNGELL.  There  is  altogether  too  little  work  in  the  legislative 
end  of  the  business,  so  that  the  rules  whereby  people  might  conduct 
themselves  are  not  available  on  an  industrywide  or  nationwide  basis,  is 
that  correct? 

Mr.  Kennedy.  That  is  correct.  And  that  is  the  thesis  of  Judge 
Friendly  in  his  treati&».  on  the  need  for  better  definition  of  standards. 

Mr.  DiNGELL.  And  perhaps  a  reapportionment  of  resources. 

Mr.  Kennedy.  Most  of  the  agencies  could  look  well  at  that  question. 

Mr.  DiNGELL.  Thank  you. 

Mr.  Potvin. 

Mr.  PoTviN.  INIr.  Kennedy,  in  other  words,  we  might  say  this.  The 
point  here,  then,  is  that  in  terms  of  statistics  one  innovative,  well 
fashioned  industrywide  order  might  well  outweigh  scores  and  scores 
of  individual  case-by-case  statistics. 

Mr.  Kennedy.  Yes.  A  good  and  reasonably  specific  industrywide 
order  would  form  a  standard  against  whicli  people  could  measure  their 
own  conduct,  it  would  form  a  standard  against  which  the  Congress 
and  the  public  would  judge  the  effectiveness  of  the  agency,  and  it 
would  provide  a  sense  of  fairness — it  would  provide  a  measure  by  which 
the  public  could  judge  the  fairness  of  the  agency  procedures. 

Mr.  Potvin.  One  of  the  areas  of  controversy  that  the  subcommittee 
has  had  before  it  is  the  so-called  per  se  sections,  sections  (c),  (d),  and 
(e),  of  the  Kobinson-Patman  Act.  Would  you  oare  to  comment  on  the 
interplay,  in  a  conceptual  way,  between  what  happens  when  an  agency 
is  given  a  mandate  of  the  Congress,  and  nondiscriminatory  per  se 
violation,  if  you  violate  it  you  are  breaking  the  law  type  of  thing,  and 
then  show  the  interplay  between  that  and  what  you  have  said  on 
standards. 

Mr.  Kennedy.  I  am  glad  you  asked  that  question.  That  was  the  rea- 
son I  mentioned  my  analogy  of  the  U.S.  attorney.  His  function  is  to 
enforce  the  laws  of  the  United  States,  to  prosecute  violations.  And  his 
basic  statute  gives  him  no  alternatives  such  as  whether  or  not  he  wants 
to  redefine  the  crime  so  that  an  act  is  not  a  crime. 

To  the  extent  that  agencies  have  the  function  of  defining  the  crime, 
and  also  the  function  of  enforcins:  so-called  per  se  statutes,  they  have 
frequently  apparently  retreated  behind  the  allocation-of-resources  ar- 
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gument  as  an  excuse  for  exercising  one  function  or  the  other,  or 
neither,  dej^ending  upon  who  is  analyzing  the  problem.  If  they  were 
required  to  be  as  specific  in  their  rulemaking  in  those  areas  where 
the  Congress  has  given  them  the  power  to  make  more  specific  a  broad 
grant  of  quasi-legislative  authority,  then  the  Congress  and  the  public 
would  be  better  able  to  judge  whether  they  were  proceeding  effec- 
tively via  the  per  se  route,  or  by  the  more  discretionary  authority 
vested  in  them. 

Mr.  PoTviN.  An  agency  given  a  mandate  by  the  Congress  in  the  form 
of  per  se  legislation  is  literally  without  further  legislative  authority 
as  regards  that  narrow  aspect  of  the  statute,  is  it  not  ? 

Mr.  Kennedy.  That  is  correct,  by  the  definition  you  have  placed 
on  it. 

Mr.  PoTviN.  So  that  the  per  se  portion  would  be  without  or  extrin- 
sic to  the  analysis  you  have  made  as  to  the  legislative  and  other  func- 
tions. 

Mr.  Kennedy.  That  is  correct. 

Mr.  PoTviN.  That  is  all,  Mr.  Chairman. 

Thank  you. 

Mr.  DiNGELL.  Mr.  Conte. 

Mr.  CoNTE.  No  questions. 

Mr.  DiNGELL.  Mr.  AVertheimer. 

Mr.  Wertheimer.  On  that  point,  though,  isn't  the  agency  limited 
in  capacity  by  the  amount  of  resources  it  has  available  to  it  to  enforce 
its  overall  programs  ? 

Mr.  Kennedy.  That  is  right,  it  is  limited.  And  to  the  extent  the 
Congress  has  given  the  agency  the  choice,  so  to  sjDeak,  of  proceeding 
one  way  or  the  other,  as  long  as  the  agency  can  use  the  ad  hoc  ap- 
proach  

Mr.  Wertheimer.  But  when  you  say  choice,  are  you  talking  about 
the  cold,  hard  choice,  the  choice  of  how  you  are  going  to  use  your 
money  to  carry  out  the  various  assigned  functions  of  the  agency  ? 

Mr.  Kennedy.  That  is  the  agency's  answer  to  the  Congress  when 
it  has  been  given  the  dual  function. 

Mr.  Wertheimer.  Do  you  think  there  is  any  legitimacy  to  that? 

Mr.  Kennedy.  I  find  it  hard  to  defend  the  agency  in  that  kind  of 
a  situation. 

Mr.  Wertheimer.  I  don't  understand  what  you  mean.  I  am  not 
asking  you  to  defend  the  agency.  Do  you  feel  there  is  any  legitimacy 
to  the  argument  that  the  amount  of  resources  available  have  to  deter- 
mine in  the  long  run  just  how  much  an  agency  can  do  and  where  its 
emphasis  will  go  and  that  to  carry  out  the  full  mandate  of  its  responsi- 
bilities in  each  and  every  area  would  take  the  agency  far  beyond  its 
resources  ? 

Mr.  KJENNEDY.  My  feeling  there,  Mr.  Wertheimer,  is  precisely  the 
reaction  that  I  have  to  the  dilemma  of  the  courts  when  they  must  take 
all  cases  filed.  They  have  no  choice  in  the  matter.  I  can  recall  after 
the  second  world  war  in  the  Federal  courts,  in  Chicago,  in  the  North- 
ern district  of  Illinois,  with  which  I  am  personally  familiar,  that  the 
district  court  there  was  just  deluged  with  Federal  rent  overcharge 
cases,  cases  for  $9,  $10,  $15,  which  were  consuming  an  immense  amount 
of  time  of  both  the  U.S.  attorney's  personnel,  as  well  as  of  the  court. 
There  was  no  alternative.  They  were  per  se  violations.  And  they  were 
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prosecuted.  If  the  workload  got  too  great,  and  they  backed  up,  then  it 
was  the  Congress's  responsibility  to  provide  the  funds,  and  be  able 
to  focus  on  the  problem. 

Mr.  Werthetmer.  Along  those  same  lines,  then,  this  kind  of  argu- 
ment would  not  be  in  your  opinion  a  sufficient  basis  for  saying,  for  ex- 
ample, that  the  commission,  is  not  carrying  out  a  much  broader  range 
of  consumer  protection  activities  because  of  the  fact  that  it  doesn't 
have  the  resources  needed  to  do  this  ? 

Mr.  Kennedy.  I  do  not  think  lack  of  resources  is  any  answer  that 
can  be  satisfactorily  given. 

Mr.  Wertheimer.  One  other  question.  The  Freedom  of  Information 
Act  theoretically  was  passed  to  deal  w4th  a  lot  of  the  problems  you 
have  been  discussing  here.  Do  you  feel  that  it  has  been  successful  in 
carrying  out  this  purpose  ? 

Mr.  Kennedy.  The  studies  which  have  been  done  on  the  effectiveness 
of  that  act  by  committees  of  the  American  Bar  Association,  with 
which  I  am  familiar,  indicate  that  a  number  of  the  agencies  are  mak- 
ing some  effort  to  comply,  and  that  a  number  of  them  are  making 
as  much  effort  as  possible  to  retain  the  greatest  amount  of  flexibility. 
Again,  they  come  to  the  ad  hoc  or  the  flexibility  argument  as  a  reason 
for  not  complying  with  what  the  Congress  thought  was  the  spirit  of 
the  Freedom  of  Information  Act. 

Actually  the  act  is  section  3  of  the  old  Administrative  Procedures 
Act.  That  was  merely  the  public  information  section,  it  was  not  the 
section  which  required  the  making  of  rules.  The  intent  at  one  point 
in  the  bill  which  the  Senate  passed  and  which  the  House  did  not  con- 
sider would  have  amended  both  of  those  sections,  the  freedom  of  in- 
formation section  more  or  less  along  the  line  in  which  it  was  passed,  and 
the  rulemaking  section  to  require  a  greater  amount  of  rulemaking-— 
I  should  say  both  the  rulemaking  and  deci&ion  sections. 

Mr.  Wertheimer.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Mr.  Kennedy,  I  don't  believe  you  were  here  this  morning 
when  Mr.  Van  Cise  testified. 

Mr.  Kennedy.  No,  I  was  not. 

Mr.  Oden.  There  is  a  direct  correlation  between  what  you  have 
been  saying  and  his  statement  this  morning  regardhig  the  work  of 
the  Commission.  And  for  approximately  the  last  45  years  the  Com- 
mission has  been  approaching  the  enforcement  of  its  statutes  on  more 
or  less  a  case  by  case  or  ad  hoc  approach.  And  Mr.  Van  Cise  com- 
mented that  during  the  chairmanship  of  Paul  Rand  Dixon  the  Federal 
Trade  Commission  assumed  a  different  approach,  developed  a  pro- 
cedure for  promulgating  trade  regulation  rules,  and  moved  more  into 
industry  guidance.  He  suggested  that  even  in  the  Robinson-Patman 
Act  enforcement  that  they  follow  the  same  type  of  industry  guidance. 
Would  you  agree  with  Mr.  Van  Cise's  conclusions? 

Mr.  Kennedy.  As  you  have  stated  them,  I  certainly  would  think 
that  that  was  a  desirable  approach. 

Mr.  Oden.  Do  you  notice  any  definite  improvement  since  the  Com- 
mission moved  to  a  trade  regulation  and  industry  guide  type  approach 
and  earlier  when  they  were  moving  on  an  ad  hoc  case-by-case 
approach  ? 
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Mr.  Kennedy.  1  want  to  express  a  lack  of  current  familiarity  with 
the  Commission's  activity  on  that  point.  I  couldn't  reaJly  adequately 
compare  them. 

Mr.  Oden.  You  are  familiar,  though,  with  the  fact  that  they  are 
now  working  with  trade  regulation  rules  and  are  promulgating  them? 

Mr.  Kennedy.  Yes,  I  am  familiar  with  that.  But  what  effect  it  has 
had  I  just  can't  say. 

Mr.  Oden.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Kennedy,  you  have  covered  a  number  of  points 
that  are  matters  of  great  personal  concern  to  me.  Is  it  your  opinion 
that  the  policy  of  these  Federal  regulatory  agencies  is  being  made 
by  the  Bureau  of  the  Budget  through  allocation  of  resources,  or  not  ? 

Mr.  Kennedy.  That  is  a  big  question,  Mr.  Chairman,  I  think  an 
answer  must  be  that  these  agencies,  in  commenting  on  legislative  pro- 
posals, for  example,  to  the  Congress,  always  wind  up  with  the  state- 
ment that  the  Bureau  of  the  Budget  has  no  objection,  or  has  specified 
objections,  to  their  presenting  such  comments. 

Mr.  Dingell.  As  a  matter  of  fact,  these  statements  to  the  Congress 
with  regard  to  legislation  here  must  be  cleared  through  the  Bureau 
of  the  Budget? 

Mr.  Kennedy.  That  is  correct. 

Mr.  Dingell.  Now,  if  these  are  arms  of  Congress  I  view  this  as 
wrong.  If  they  are  not  arms  of  the  Congress  and  are  arms  of  the  execu- 
tive it  may  be  well  that  that  is  proper,  I  don't  know.  What  is  your 
judgment  ?  Is  this  proper  or  not. 

Mr.  Kennedy.  If  it  is  proper,  it  is  proper  only  in  the  sense  that  it 
is  filling  a  vacuum. 

Mr.  Dingell.  Let  me  treat  on  another  matter.  The  Bureau  of  the 
Budget  controls  the  number  of  employees  they  can  put — let's  take  the 
FTC — on  flammable  fabrics.  It  may  give  them  more  or  less  than  the 
number  required  on  antitrust  or  Robinson-Patman,  it  may  give  them 
more  or  less  or  the  precise  number.  Do  you  view  the  fact  that  they  ask, 
as  proper  ? 

Mr.  Kennedy.  Mr.  Chairman,  as  you  well  know,  I  believe  that  the 
Congress  is  the  ultimate  policy  body  in  the  Government. 

Mr.  Dingell.  In  this  we  are  in  agreement. 

Mr.  Kennedy.  And  I  believe  that  the  executive  branch  through  the 
Bureau  of  the  Budget  can  only  act  in  this  area,  to  the  extent  that  the 
Congress  permits  it  to,  by  either  failing  to  act  or  by  providing  an  area 
of  leeway. 

Mr.  Dingell.  Let  me  allude  to  another  circumstance.  Here  we  have 
a  situation  where  questionnaires  and  things  of  this  kind,  investigations, 
oftimes  must  be  cleared  with  the  Bureau  of  the  Budget  before  the 
agency  begins  this  investigation.  Do  you  regard  that  as  a  proper 
matter  ? 

Mr.  Kennedy.  I  believe  the  Congress  can  by  statute  require  or  permit 
an  agency  to  do  anything  it  wants. 

Mr.  Dingell.  Now,  let's  go  beyond  this.  We  have  again  the 
situation 

Mr.  Kennedy.  Let  me  just  say,  so  long  as  it  is  within  the  framework 
of  the  Constitution. 

Mr.  Dingell.  On  this  we  are  also  in  agreement. 
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Let  me  just  allude  to  another  situation.  The  Congress  very  rarely 
understands  what  the  requests  of  the  agencies  are — I  am  referring  to 
the  independent  agencies  now — we  only  know  what  they  send  up  here 
well  muffled,  well  filtered,  and  well  colored  by  the  Bureau  of  the 
Budget.  Now,  is  that  really  a  situation  which  reflects  the  existence  of 
an  independent  agency,  or  an  arm  of  the  Congress,  or  is  that  a  situation 
which  reflects  the  existence  of  an  agency  that  has  been  taken  over  and 
lost  its  own  policymaking  vitality  and  has  essentially  become  a  part  of 
the  executive  department,  in  open  defiance  of  Congress,  and  in  open 
defiance  of  the  law  ? 

Mr.  Kennedy.  You  are  aware,  I  am  sure,  Mr.  Chairman,  that  the 
Government  Organization  Manual,  I  believe  it  is  called,  in  the  explana- 
tion of  the  functions  of  the  various  components  of  our  Government  now 
lists  the  so-called  arms  of  Congi-ess  as  part  of  the  executive  branch. 

Mr.  DiNGELL.  That  is  a  matter  which  greatly  outrages  me,  and  I 
think  should  outrage  the  Congress,  but  unfortunately  it  doesn't  seem 
to  do  so. 

Mr.  Kennedy.  I  might  say,  Mr.  Chairman,  on  this  general  point, 
that  much  of  the  problem  might  well  be  tackled,  again,  by  my  theme  of 
rulemaking,  because  the  failure  of  the  Congress,  or  the  failure  of  the 
agency,  let  me  put  it  that  way,  to  make  specific  rules  has  in  a  sense 
made  it  difficult  for  the  Congress  to  exercise  the  kind  of  oversight  that 
it  has  in  mind,  and  also  to  judge  whether  the  allocation  of  resources 
is  proper  or  not. 

Mr,  Dingell.  We  literally  have  no  way  of  ascertaining  fully  what 
the  wishes  or  needs  or  attitudes  of  these  agencies  are.  I  tend  with  regard 
to  this  investigation  to  try  to  find  out  what  the  needs  and  wishes  of  the 
FTC  happen  to  be,  to  try  to  find  out  not  only  if  there  is  fault  here — 
and  I  have  heard  many  charges  made,  and  I  have  heard  them  also  re- 
butted with  considerable  vigor  and  eff^ectiveness — but  also  to  find  out, 
if  there  be  default  here,  whose  fault  it  happens  to  be,  whether,  the 
fault  lies  with  the  executive  or  with  the  Congress  or  with  the  agency 
itself.  There  are  some  other  things  I  intend  to  comment  on  with  some 
force  when  the  report  of  this  subcommittee  is  filed. 

Mr.  Oden. 

Mr.  Oden.  Mr.  Kennedy,  in  your  statement  you  referred  to  the  fact 
that  often  independent  regulatory  agencies  in  their  zeal  for  enforce- 
ment have  moved  too  fast  into  an  area  with  reckless  abandon. 

Mr.  Kennedy.  No ;  I  didn't  put  it  that  way.  I  said  that  they  rush 
in  to  correct  a  situation  on  an  ad  hoc  basis  before  they  have  gone 
through  the  deliberative  process  that  the  Cingress  forces  itself  to  go 
through  to  pass  a  law  of  general  applicability. 

Mr.  Oden.  It  is  interesting  that  you  said  that,  because  again  Mr. 
Van  Cise  this  morning  rebutted  one  of  the  criticisms  of  the  Federal 
Trade  Commission ;  that  it  moves  too  slow  in  its  enforcement  proce- 
dures. And  he  referred  to  the  fact  that  the  Department  of  Justice  is 
more  the  prosecutor  in  antitrust,  and  that  the  Federal  Trade  Commis- 
sion was  created  by  Congress  to  be  an  innovator  and  experiment  with 
different  solutions  for  solving  antitrust  problems,  and  to  go  in  to 
analytical  and  economic  research  to  find  out  what  problems  there  are 
in  the  economy.  He  stated  that  one  of  the  attributes  of  the  Commis- 
sion was  the  fact  that  it  didn't  leap  into  some  situation  before  it  ex- 
amined it  carefully,  since  they  were  making  law  rather  than  apply 
clearcut  criminal  statutes  that  are  on  the  books. 
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And  I  would  assume  that  you  would  agree  that  as  a  whole  the  re^- 
latory  agencies  are  there  to  filter  out.  With  the  large  legislative  power 
that  Congress  grants  them  that  many  times  is  not  very  definite  in  its 
scope  they  have  a  definite  responsibility  to  be  careful  where  they  tread. 

Mr.  Kennedy.  They  have  an  extremely  significant  responsibility  to 
be  careful,  and  to  base  their  action  on  a  thoughtful  consideration  of 
the  problem.  One  of  the  best  disciplines  in  the  world  for  doing  that  is 
the  requirement  that  the  action  be  based  upon  a  rule,  a  policy  of  gen- 
eral applicability,  rather  than  moving  against  some  particular  person. 

Mr.  Oden.  And  I  would  assume  that  you  would  hope  that  the  Com- 
mission would  continue  this  industry  guidance  and  rulemaking  pro- 
cedure that  it  has  developed  in  the  last  10  years,  and  expand  upon  it. 

Mr.  Kennedy.  It  will  certainly  provide  a  much  better  approach, 

Mr.  Oden.  Thank  you. 

I  have  no  further  question,  Mr.  Chairman. 

Mr.  DiNGEDL.  Thank  you  very  much,  Mr.  Kennedy. 

We  are  most  appreciative  of  your  very  helpful  statement. 

(The  following  submission  was  ordered  to  be  inserted  in  the  record 
ai  this  point:) 
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[Reprinted  from  the  University  of  Chicago  Law  Review,  Summer  1969] 

A  New  Approach  to  Delegation 

(By  Kenneth  Gulp  Davis t) 


The  non-delegation  doctrine  is  almost  a  complete  failure.  It  has  not 
prevented  the  delegation  of  legislative  power.  Nor  has  it  accomplished 
its  later  purpose  of  assuring  that  delegated  power  will  be  guided  by 
meaningful  standards.  More  importantly,  it  has  failed  to  provide  needed 
protection  against  unnecessary  and  uncontrolled  discretionary  power. 
The  time  has  come  for  the  courts  to  acknowledge  that  the  non-del- 
egation doctrine  is  unsatisfactory  and  to  invent  better  ways  to  protect 
against  arbitrary  administrative  power. 

The  non-delegation  doctrine  can  and  should  be  altered  to  turn  it 
into  an  effective  and  useful  judicial  tool.  Its  purpose  should  no  longer 
be  either  to  prevent  delegation  of  legislative  power  or  to  require 
meaningful  statutory  standards;  its  purpose  should  be  the  much  deeper 
one  of  protecting  against  unnecessary  and  uncontrolled  discretionary 
power.  The  focus  should  no  longer  be  exclusively  on  standards;  it 
should  be  on  the  totality  of  protections  against  arbitrariness,  including 
both  safeguards  and  standards.  The  key  should  no  longer  be  statutory 
words;  it  should  be  the  protections  the  administrators  in  fact  provide, 
irrespective  of  what  the  statutes  say  or  fail  to  say.  The  focus  of  judicial 
inquiries  thus  should  shift  from  statutory  standards  to  administrative 
safeguards  and  administrative  standards.  As  soon  as  that  shift  is  ac- 
complished, the  protections  should  grow  beyond  the  non-delegation 
doctrine  to  a  much  broader  requirement,  judicially  enforced,  that  as 
far  as  is  practicable  administrators  must  structure  their  discretionary 
power  through  appropriate  safeguards  and  must  confine  and  guide 
their  discretionary  power  through  standards,  principles,  and  rules.  The 
requirement  should  extend  not  only  to  delegated  power  but  also  to 
undelegated  power,  including^  especially  the  extremely  important  power 
of  selective  enforcement,  which  probably  engenders  more  injustice 
than  delegated  power  but  which  has  always  been  almost  altogether 
beyond  the  reach  of  the  non-delegation  doctrine  and  of  all  other  ju- 
dicial doctrine  designed  to  prevent  or  check  arbitrariness. 

The  proposed  changes  are  sweeping  ones,  for  they  will  involve  the 
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courts  in  new  and  difficult  undertakings.  But  the  proposals  are  deeply 
conservative  in  that  they  are  designed  to  enlarge  the  judicial  function 
of  protecting  private  parties  against  injustice.  In  the  entire  legal  and 
governmental  system,  tire  strongest  need  and  the  greatest  promise  for 
improving  the  quality  of  justice  to  individual  parties  are  in  the  areas 
where  decisions  necessarily  depend  largely  on  discretioa.  In  those  areas 
the  role  of  the  courts  has  been  deficient.  The  essence  of  the  proposed 
changes  is  correction  of  the  deficiency. 

What  follows  is  a  discussion  of  (1)  the  failure  of  the  non-delegation 
doctrine,  (2)  three  recent  cases  of  major  administrative  policy-making 
without  meaningful  statutory  guidance,  (3)  why  the  non-delegation 
doctrine  has  failed,  (4)  judicial  acquiescence  in  administrative  exercise 
of  ungranted  power,  without  safeguards  or  standards,  and  in  contraven- 
tion of  legislative  intent,  (5)  how  to  alter  the  non-delegation  doctrine 
to  make  it  effective  and  useful,  and  (6)  the  future — non-delegation, 
due  process,  and  common  law. 

I.    The  Failure  of  the  Non-Delegation  Doctrine 

The  original  purpose  of  the  non-delegation  doctrine  was  to  prevent 
the  delegation  of  legislative  power.  As  recently  as  1932  the  Supreme 
Court  declared:  "That  the  legislative  power  of  Congress  cannot  be 
delegated  is,  of  course,  clear."^  With  only  a  little  realism  the  Court 
could  have  said  that  for  a  century  and  a  half  it  had  been,  of  course,  clear 
that  legislative  power  of  Congress  could  be  delegated  and  that  it  often 
had  been  delegated.  Delegated  power  was  then  being  exercised  through- 
out the  government.  What  was  shortly  to  become  the  huge  Code  of 
Federal  Regulations  was  obviously  a  product  of  delegated  legislative 
power. 

The  1932  statement  was  an  anachronistic  statement  of  an  earlier 
attitude.  The  later  purpose,  already  well  along  in  its  life  cycle,  was  to 
require  meaningful  standards  when  power  was  delegated:  "Congress 
cannot  delegate  any  part  of  its  legislative  power  except  under  the 
limitation  of  a  prescribed  standard."^  The  doctrine  has  clearly  failed 
to  accomplish  this  later  purpose.  For  instance,  when  a  lower  court 
faithfully  applied  the  Supreme  Court's  supposed  requirement  of  mean- 
ingful standards  to  a  statute  which  was  wholly  empty  of  standards  even 

1  United  States  v.  Shreveport  Grain  &  Elevator  Co.,  287  U.S.  77,  85  (1932).  This  article 
does  not  undertake  a  systematic  statement  of  the  law  of  delegation.  For  that,  see  1  K.C. 
Davis,  Administrative  Law  Treatise  ch.  2,  §§  2.01-.16  (1958,  Supp.  1965).  Beyond  the 
scope  of  the  present  discussion  is  the  combination  of  the  non-delegation  doctrine  with 
other  principles,  such  as  those  growing  out  of  the  first  amendment,  as  in  Shuttlesworth  v. 
Birmingham.  394  U.S.  147  (1969). 

2  United  States  v.  Chicago.  Mil..  St.  P.  &  P.R.R..  282  U.S.  3H.  324  (1931). 
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though  administrators  were  imposing  a  death  sentence  on  a  sizable 
business,  the  Supreme  Court  reversed,  without  pretending  to  find  statu- 
tory standards.^  The  Supreme  Court  apparently  knew  that  an  insistence 
upon  meaningful  statutory  standards  was  no  longer  feasible. 

II.    Three  Recent  Cases  of  Major  Administrative 

Policy-Making  Without  Meaningful 

Statutory  Guidance 

The  failure  of  the  non-delegation  doctrine  can  best  be  seen  in  cases 
that  do  not  directly  deal  with  delegation  problems.  Major  governmental 
policy  is  often  administratively  made  without  significant  statutory 
guidance.  Perhaps  three  hundred  cases  could  be  summarized  to  show 
the  existence  of  this  phenomenon.  Three  outstanding  ones  have  been 
selected,  each  of  which  shows  exercise  of  regulatory  power  over  a  vital 
subject  matter  of  large  dimensions,  even  though  Congress  at  the  time 
of  the  enactment  knew  nothing  of  the  subject  and  could  have  had  no 
intent  of  any  kind  with  respect  to  it.  In  each  of  the  three  cases  the  whole 
policy  of  the  government  on  the  particular  subject  was  made  by  the 
agency  without  guidance  from  Congress. 

The  three  cases  are  United  States  v.  Southwestern  Cable  Co.,^  uj> 
holding  the  Federal  Communications  Commission's  CATV  regulations, 
American  Trucking  Associations,  Inc.  v.  Atchison,  Topeka  &  Santa  Fe 
Railway,^  upholding  the  Interstate  Commerce  Commission's  "piggy- 
back" regulations,  and  Permian  Basin  Area  Rate  Cases, ^  upholding  the 
Federal  Power  Commission's  area  price  fixing  for  natural  gas. 

The  Southwestern  Cable  case  upheld  the  FCC's  regulation  of  CATV 

3  Fahey  v.  Mallonee,  332  U.S.  245  (1947),  rev'g  68  F.  Supp.  418  (SJD.  Gal.  1946).  Even 
at  an  early  time,  delegations  without  standards  were  sustained.  St.  Louis,  Iron  Mountain 
&  S.  Ry.  V.  Taylor,  210  U.S.  281  (1908);  McKinley  v.  United  States,  249  U.S.  397  (1919). 
The  Immigration  and  Nationality  Act  contains  scores  of  delegations  of  discretionary 
power,  most  of  them  without  standards  of  any  kind.  8  U.S.C.  §§  1101-1503  (1964).  So  do 
many  other  statutes. 

An  argument  that  the  non-delegation  doctrine  must  be  deemed  successful  because  nearly 
all  delegations  are  in  fact  accompanied  by  standards  or  clarification  of  legislative  purpose 
is  unconvincing  because  the  reason  that  legislative  bodies  usually  state  standards  or  clarify 
their  purpose  is  that  they  choose  to  govern  to  that  extent,  not  that  the  non-delegation 
doctrine  so  requires.  The  test  of  success  or  failure  of  the  non-delegation  doctrine  is  what 
happens  when  the  legislative  body  is  unable  or  unwilling  to  state  standards  or  to  clarify 
its  purpose. 

For  an  excellent  presentation  of  the  view,  here  rejected,  that  presence  or  absence  of 
standards  is  and  should  be  the  crucial  consideration  on  all  problems  of  delegation,  see 
Merrill,  Standards— A  Safeguard  for  the  Exercise  of  Delegated  Power.  47  Neb.  L.  Rev. 
469  (1968). 

4  392  U.S.  157  (1968). 
6  387  U.S.  397  (1967). 
6  390  U.S.  747  (1968). 
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(community  antenna  television),  which  did  not  exist  when  the  Commu- 
nications Act  was  enacted  in  1934.  The  Commission  during  the  early 
period  of  CATV  took  the  position  that  it  had  no  power  to  regulate  it, 
and  unsuccessfully  sought  a  congressional  grant  of  authority.  Then,  be- 
ginning in  1960,  it  gradually  asserted  authority  to  regulate,  and  it  finally 
issued  elaborate  rules,  pursuant  to  which  it  issued  an  order  restricting 
expansion  of  a  particular  CATV  service.  The  Ninth  Circuit  struck 
down  the  order  on  the  ground  that  the  Commission  lacked  authority 
to  regulate  CATV,  but  the  Supreme  Court  unanimously  reversed.  The 
Court  found  the  necessary  authority  in  a  provision  that  the  Act  was 
applicable  to  "all  interstate  and  foreign  communication  by  wire  or 
radio,'"'  and  in  a  requirement  that  the  Commission  endeavor  to  "make 
available  ...  to  all  the  people  of  the  United  States  a  rapid,  efficient. 
Nation-wide,  and  world-wide  wire  and  radio  communication  service,"^ 
even  though  the  Court  granted  that  "Certainly  Congress  could  not  in 
1934  have  foreseen  the  development  of  community  antenna  television 
systems."" 

Addressing  itself  to  the  scope  of  the  Commission's  authority,  the 
Court  said  the  authority  to  regulate  CATV  was  "restricted  to  that 
reasonably  ancillary  to  the  effective  performance  of  the  Commission's 
various  responsibilities  for  the  regulation  of  television  broadcasting. 
The  Commission  may,  for  these  purposes,  issue  'such  rules  and  regu- 
lations and  prescribe  such  restrictions  and  conditions,  not  inconsistent 
with  law,'  as  'public  convenience,  interest,  or  necessity  requires.'  47  U. 
S.  C.  §  303(r)."i« 

The  reality  seems  abundantly  clear  that  the  Commission  has  power 
to  regulate  CATV  in  any  reasonable  way  it  finds  to  be  in  the  public 
interest.  The  resulting  law  stems  from  the  Commission,  not  from 
Congress  and  not  from  the  courts,  except  that  congressional  committees 
may  supervise  and  the  courts  may  keep  the  Commission  within  consti- 
tutional and  statutory  limitations.  The  congressional  power  has  been 
effectively  delegated  to  the  Commission,  without  meaningful  standards. 

A  half-hearted  argument  by  Southwestern  Cable  that  "the  attempted 
delegation  is  unconstitutional  for  lack  of  standards""  was  not  even 
mentioned  by  the  Court.  The  argument  apparently  was  deemed  so  lack- 
ing in  merit  as  not  even  to  deserve  a  judicial  statement  that  it  was 
rejected. 


7  392  U.S.  at  167. 

8  Id. 

9  Id.  at  172. 

10  Id.  at  178. 

11  Brief  for  Respondents  at  36,  392  U-S.  157. 
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The  American  Trucking  case  dealt  with  the  ICC's  regulation  of  the 

"piggyback"  system  (trailer  on  flatcar).  The  Commission's  policy  for 

twenty-five  years  had  been  to  interpret  the  Interstate  Commerce  Act  and 

Motor  Carrier  Act  as  withholding  power  to  require  railroads  to  carry 

the  trailers  or  containers  of   their  competitors,   the  motor  carriers. 

During  that  period  the  ICC  unsuccessfully  sought  authorization  from 

Congress  so  to  require.  Then  the  Commission  assumed  the  necessary 

power  and  issued  comprehensive  rules.  The  Court  held,  with  seemingly 

the  greatest  of  ease,  that  the  Commission  had  the  necessary  authority, 

including  the  authority  to  change  its  position.  The  Court  declared  that 

"we  agree  that  the  Commission,  faced  with  new  developments  or  in 

light  of  reconsideration  of  the  relevant  facts  and  its  mandate,  may  alter 

its  past  interpretation  and  overturn  past  administrative  rulings  and 
practice."^^ 

Of  course.  Congress  had  not  laid  down  meaningful  standards  to  guide 
the  regulation  of  "piggyback"  service,  for  Congress  had  not  even  dealt 
with  that  subject.  But  the  Court  held  that  the  National  Transportation 
Policy  was  "the  yardstick  by  which  the  correctness  of  the  Commission's 
actions  will  be  measured."^^  The  result  is  that  the  system  must  be  "fair 
and  impartial"^*  and  must  be  "adequate  to  meet  the  needs  of  the  com- 
merce of  the  United  States,  of  the  Postal  Service,  and  of  the  national 
defense."^^  Within  that  exceedingly  broad  framework,  the  whole  policy 
with  respect  to  "piggyback"  service  has  to  come  from  the  Commission, 
not  at  all  from  the  statutes. 

The  Permian  Basin  case  is  even  more  impressive  in  showing  that  the 
most  vital  administrative  determinations  may  be  made  without  mean- 
ingful statutory  guidance.  From  the  time  the  Natural  Gas  Act  was  en- 
acted in  1938,  the  Federal  Power  Commission  assumed  that  it  had  no 
authority  to  regulate  sales  by  independent  producers  to  interstate  pipe- 
lines. But  the  Supreme  Court  held  in  Phillips  Petroleum  Co.  v.  Wis- 
consin,^^ that  the  Commission  had  such  authority,  and  the  Commission 
then  tried  to  regulate  under  what  the  Court  in  the  Permian  opinion 
called  "an  ill-suited  statute."^'^  The  traditional  system  of  regulation  of 
individual  companies  under  a  costs-of-service  standard  proved  unwork- 
able. Then,  with  no  statutory  guides  other  than  the  term  "just  and  rea- 
sonable," the  Commission  in  1960  started  a  program  of  fixing  maximum 
rates  for  each  of  the  major  producing  areas.  The  statute  contained 

12  387  U.S.  at  416. 

13  Id.  at  421. 

14  Id. 

15  Id. 

16  347  U.S.  672  (1954). 

17  390  U.S.  at  756. 
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nothing  about  area  rate  fixing.  Tlie  entire  system  had  to  be  created  by 
the  Commission.  The  Court  held  that  area  rate  fixing  was  not  incon- 
sistent with  the  statute,  that  it  was  constitutional,  that  the  rate  structure 
adopted  by  the  Commission  was  valid,  and  that  the  Commission's  action 
was  valid  in  other  challenged  particulars.  The  Court  sensibly  empha- 
sized that  "the  breadth  and  complexity  of  the  Commission's  responsi- 
bilities demand   that   it   be   given   every  reasonable  opportunity    to 
formulate  methods  of  regulation  appropriate  for  the  solution  of  its 
intensely  practical  difficulties.""  The  Court  even  explicitly  acknowl- 
edged that  "neither  law  nor  economics  has  yet  devised  generally  ac- 
cepted standards  for  the  evaluation  of  rate-making  orders.""  The  Court 
went  on  to  create  its  own  law  as  to  the  criteria  for  review — whether 
the  Commission  abused  or  exceeded  its  authority,  whether  each  of  the 
order's  essential  elements  was  supported  by  substantial  evidence,  and 
"whether  the  order  may  reasonably  be  expected  to  maintain  finan- 
cial integrity,  attract  necessary  capital,  and  fairly  compensate  investors 
for  the  risks  they  have  assumed,  and  yet  provide  appropriate  protection 
to  the  relevant  public  interests,  both  existing  and  foreseeable. "^^  If 
the  statute  lacks  the  criteria  for  area  rate  regulation,  the  Commission 
must  invent  them,  and  the  Court  will  then  invent  the  guides  for  judi- 
cial review  of  what  the  Commission  establishes!  Despite  the  silence  of 
the  statute  on  issue  after  issue,  the  Court's  101-page  opinion  is  filled 
with  such  conclusions  as  "we. are  constrained  to  hold  that  this  was  a 
permissible  exercise  of  the  Commission's  discretion. "^^ 

The  basic  approach  of  the  Court  was  to  make  the  overall  judgment 
that  Congress  intended  comprehensive  regulation  of  natural  gas,  and 
then  to  reason  from  that  judgment  to  the  conclusion  that  area  rate 
regulation  must  have  been  authorized.  This  approach  became  explicit 
on  one  point  when  the  Court  declared:  "We  are,  in  the  absence  of 
compelling  evidence  that  such  was  Congress'  intention,  unwilling  to 
prohibit  administrative  action  imperative  for  the  achievement  of  an 
agency's  ultimate  purposes."^^  That  this  proposition  reaches  beyond 
the  natural  gas  field  is  shown  by  the  Court's  quotation  of  it  in  its 
Southwestern  Cable  opinion  to  sustain  the  CATV  regulations.^^  Essen- 
tially the  same  thought  was  expressed  in  the  "piggyback"  case:  "In  the 
absence  of  congressional  direction,  there  is  no  basis  for  denying  to  the 

18  Id.  at  790. 

19  Id. 

20  Id.  at  792. 

21  Id.  at  798. 

22  Id.   at  780. 

23  392  U.S.  at  177. 
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ICC  the  power  to  allocate  and  regulate  transportation  that  partakes 
of  both  elements  [rail  and  truck]  .  .  .  ."^^ 

Of  course,  even  though  in  each  of  the  three  cases  no  power  over  the 
specific  subject  matter  had  been  expressly  delegated,  and  even  though 
no  meaningful  standards  were  applicable  to  the  specific  subject  matter 
in  any  of  the  three  instances,  still  the  established  framework  of  regu- 
larized procedural  protections  and  judicial  review  was  necessarily  a 
major  force  in  each  of  the  three  cases.  Within  such  a  framework,  the 
exercise  of  delegated  power  on  vital  subjects  without  meaningful  stan- 
dards may  be  good  government.  At  all  events,  the  Supreme  Court 
shows  very  clearly  that  it  thinks  it  is. 

III.    Why  the  Non-Delegation  Doctrine  Has  Failed 

The  original  objective  of  preventing  the  delegation  of  legislative 
power  and  the  later  objective  of  requiring  every  delegation  to  be 
accompanied  by  meaningful  statutory  standards  had  to  fail,  should 
have  failed,  and  did  fail. 

The  courts  should  never  have  aimed  at  either  objective.  Not  only 
is  delegation  without  meaningful  standards  a  necessity  for  today's  gov- 
ernments at  all  levels  but  such  delegation  has  been  deemed  a  necessity 
from  the  time  the  United  States  was  founded,  as  anyone  can  quickly 
confirm  by  examining  the  statutes  enacted  by  the  1st  Congress,  which 
was  made  up  largely  of  the  same  men  who  wrote  the  Constitution. 
The  1st  Congress  did  not  bother  with  standards  when  it  delegated  to 
the  courts  the  power  "to  make  and  establish  all  necessary  rules  for  the 
orderly  conducting  of  business  in  the  said  courts,  provided  such  rules 
are  not  repugnant  to  the  laws  of  the  United  States,"^^  when  it  dele- 
gated to  district  courts  power  to  impose  "whipping,  not  exceeding 
thirty  stripes,"  without  a  guiding  standard,^^  when  it  provided  for 
military  pensions  "under  such  regulations  as  the  President  of  the 
United  States  may  direct,"^^  when  it  authorized  the  President  to  fix 
the  pay,  not  more  than  prescribed  maxima,  for  military  personnel 
wounded  or  disabled  in  the  line  of  duty,^^  when  it  conferred  discre- 
tionary power  upon  the  Secretary  of  the  Treasury  to  mitigate  or  re- 
mit fines  and  forfeitures  in  designated  circumstances,  without  requir- 
ing him  to  mitigate  or  remit.^^  Nor  did  the  1st  Congress  define  the 

24  387  U.S.  at  421. 

25  Judiciary  Act  of  1789,  ch.  20,  §  17,  1  Stat.  73.  83. 

26  Id.  at  77. 

27  Act  of  Sept.  29,  1789,  ch.  24,  §  1,  1  Stat.  95. 

28  Act  of  April  30,  1790,  ch.  10,  §  11.  1  Stat.  119.  121. 
20  Act  of  May  26.  1790,  ch.  12,  §  1,  1  Stat.  122,  123. 


513 

word  "proper"  in  authorizing  superintendents  to  license  "any  proper 
person"  to  engage  in  trade  or  intercourse  with  the  Indian  tribes;  it 
provided  no  standard  to  guide  the  President  in  providing  that  such 
superintendents  "shall  be  governed  in  all  things  touching  the  said 
trade  and  intercourse,  by  such  rules  and  regulations  as  the  President 
shall  prescribe."^*' 

Of  course,  today's  governmental  undertakings  are  much  more  com- 
plex and  the  need  for  delegated  power  without  meaningful  standards 
is  much  more  compelling.  A  modern  regulatory  agency  would  probably 
be  an  impossibility  if  power  could  not  be  delegated  with  vague  stan- 
dards. Typically,  a  regulatory  agency  must  decide  many  major  ques- 
tions that  could  not  have  been  anticipated  at  the  time  of  the  statutory 
enactment;  typically,  legislators  are  unable  to  write  meaningful  stan- 
dards that  will  be  helpful  in  answering  such  major  questions;  and  typ- 
ically, the  protections  lie  much  less  in  standards  than  in  frameworks 
of  procedural  safeguards  plus  executive,  legislative,  or  judicial  checks. 

The  main  facts  ^bout  any  regulatory  agency  can  be  used  to  illustrate 
what  has  just  been  said.  Let  us  choose  the  Civil  Aeronautics  Act  of 
1938,  as  modified  by  the  Federal  Aviation  Act  of  1958.^^  Congress  left 
open  the  fundamental  problem  of  the  extent  to  which  competition 
should  be  allowed  or  required,  by  directing  the  Board  to  "consider," 
among  other  items,  "competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  properly  adapted 
to  the  needs  of  the  foreign  and  domestic  commerce  of  the  United 
States,  of  the  Postal  Service,  and  of  the  national  defense. "^^  ^he  stat- 
utory words  did  not  answer  the  question  whether  or  when  to  allow 
monopoly,  whether  or  when  to  certificate  two  carriers  for  one  route, 
or  whether  or  when  to  certificate  more  than  two. 

Congress  also  left  open  many  other  major  questions  of  policy.  A 
mere  listing  of  samples  of  such  questions  will  show  how  much  discre- 
tionary power  was  necessarily  conferred  upon  the  Board:  Of  the  eleven 
domestic  trunklines,  the  big  four  at  first  had  about  70  per  cent  of  the 
business;  should  they  be  further  strengthened  or  should  the  smaller 
trunklines  be  strengthened?  Should  new  trunklines  be  allowed  entry, 
or  should  all  major  routes  be  divided  among  the  existing  eleven? 
Should  trunklines  be  allowed  to  provide  local  service?  Should  they  be 
required  to?  Should  the  Board  compel  service  which  a  carrier  does  not 
voluntarily  provide?  Should  local-service  lines  be  allowed  to  compete 
with  trunklines?  Should  the  service  of  local-service  lines  and  of  trunk- 

80  Act  of  July  22.  1790,  ch.  33,  §  1,  1  Stat.  137. 

81  49  VS.C.  SS  ISOl-1542  (1964). 

82  Id.  S  1302(a). 
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lines  be  kept  separate  or  should  it  be  mixed?  Should  certificates  for 
local-service  lines  be  for  limited  periods  only  or  should  they  be  per- 
manent? Should  all-cargo  carriers  be  certificated  to  compete  with  the 
trunklines  which  carry  cargo?  Should  all-cargo  carriers  be  eligible  for 
subsidies?  Should  they  be  authorized  to  carry  mail?  Should  the  all- 
cargo  carriers  have  the  exclusive  right  to  sell  "blocked  space"  (reduced 
rates  for  specified  space  for  designated  periods)?  Should  nonscheduled 
carriers  be  exempt  from  regulation?  Can  an  unregulated  system  of 
nonscheduled  carriers  be  made  compatible  with  a  regulated  system  of 
scheduled  carriers?  What  activities  should  be  classified  as  nonsched- 
uled? What  consolidations,  mergers,  and  acquisitions  of  control  are 
"consistent  with  the  public  interest"?  What  are  the  factors  that  should 
determine  what  transfers  of  certificates  of  convenience  and  necessity 
are  in  the  public  interest?  In  the  statutory  system  of  basing  air  mail 
pay  on  "need"  of  the  carrier,  does  a  carrier's  profit  from  sale  of  a 
route  reduce  its  "need"?  Does  profit  from  nontransportation  service 
reduce  a  carrier's  "need"?  In  finding  "need,"  what  rate  of  return  on 
investment  should  be  allowed?  To  what  extent  may  mail  pay  rates  be 
made  retroactive?  Should  mail  rates  be  of  two  kinds — a  rate  based  on 
"need,"  and  a  rate  based  on  cost  of  service  when  subsidy  is  inappro- 
priate? When  two  or  more  carriers  of  mail  between  two  cities  have 
different  rates,  may  the  Post  Office  Department  allocate  mail  to  the 
carrier  whose  rates  are  lowest,  or  must  the  Board  make  the  mail  rates 
the  same  for  carriers  whose  "need"  differs?  May  the  Board  fix  mail 
rates  for  classes  of  carriers  or  must  the  rates  be  fixed  for  each  carrier 
separately?  In  what  circumstances  should  the  Board  fix  minimum  rates 
to  check  competition  which  causes  operating  losses?  When  may  pro- 
motional or  developmental  rates  below  the  cost  of  service  be  justified? 
Should  the  rate  base  be  actual  investment  or  cost  of  reproduction? 
Should  the  rate  of  return  be  the  same  for  fixing  mail  pay  as  for  fixing 
fares?  Can  fares  be  varied  so  as  to  stabilize  annual  earnings?  If  the 
fare  level  is  fixed  on  the  basis  of  earnings  of  the  whole  industry,  should 
high-cost  carriers  receive  mail*  subsidies  or  should  they  raise  fares  on 
noncompetitive  lines  above  the  industry  level? 

The  foregoing  questions  do  seem  to  involve  major  policy.  Yet  Con- 
gress in  the  statute  gave  no  clear  answer  to  any  of  these  questions. 
Statutory  provisions  and  legislative  history  have  some  bearing  on  many 
of  the  questions  but  in  no  instance  enough  to  foreclose  administrative 
discretion. 

The  reason  for  committing  major  policy  questions  to  the  Board's 
discretion  was  that  someone  had  to  answer  them,  the  courts  were  ill- 
equipped  to  do  so,  and  Congress  was  neither  equipped  nor  willing.  A 
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statute  requiring  judges  to  make  regulatory  policies  would  probably 
unconstitutionally  violate  the  principle  of  separation  of  powers.  Al- 
though Congress  could  not  conceivably  anticipate  all  the  major  policy 
questions,  it  could  conceivably  legislate  on  each  question  as  it  arose. 
But  Congress  has  neither  time  nor  inclination  for  that.  As  for  time, 
Congress  during  1938  enacted  public  laws  filling  1,258  pages  of  the 
statutes  at  large,  and  the  provisions  on  air  carrier  economic  regulation 
fill  only  18  pages;  Congress  or  its  committees  considered  ten  or  twenty 
times  as  much  proposed  legislation  that  was  not  enacted.  As  for  incli- 
nation, should  any  authority  other  than  the  electorate  try  to  require 
Congress  to  legislate  in  greater  detail  than  it  is  inclined  to?  The  degree 
of  delegation  should  depend  upon  legislative  appraisals  of  the  need  for 
delegation  and  of  comparative  qualifications  of  legislators  and  admin- 
istrators. Even  the  Internal  Revenue  Code,  said  to  be  our  most  de- 
tailed federal  legislation,  contains  more  than  a  thousand  express  dele- 
gations, and  through  vague  or  inadequate  language  perhaps  thousands 
more. 

Staffs  attached  to  committees  of  Congress  could  conceivably  do  all 
that  the  CAB  and  its  staff  now  do,  and  everything  that  is  done  could 
be  put  through  the  legislative  mill,  so  that  all  policies  would  be  deter- 
mined by  statutory  enactments.  Even  if  such  a  system  were  feasible  for 
one  or  a  few  fields  of  governmental  activity,  it  could  not  be  feasible 
for  all.  An  individual  congressman  could  not  possibly  follow  even  the 
general  nature  of  more  than  a  tiny  portion  of  all  the  discretionary  ac- 
tion now  taken  by  more  than  2,500,000  federal  civilian  employees. 

IV.    Judicial  Acquiescence  in  Administrative  Exercise  of 

Ungranted  Power,  Without  Safeguards  or  Standards, 

AND  in  Contravention  of  Legislative  Intent 

Extremely  incongruous  is  the  non-delegation  doctrine  when  placed 
alongside  a  dominant  feature  of  the  American  legal  system — the  prev- 
alence of  the  ungranted  and  usually  uncontrolled  power  of  selective  en- 
forcement. The  courts  keep  repeating  and  repeating  that  the  exercise 
of  delegated  power  must  be  guided  by  meaningful  safeguards  even 
when  the  delegated  power  is  carefully  circumscribed  and  even  when 
the  intent  to  delegate  is  based  upon  a  fully-considered  judgment  that 
the  delegation  is  necessary  and  desirable,  but  at  the  same  time  the 
same  courts  acquiesce  in  the  assumption  by  police,  prosecutors,  regu- 
latory agencies,  licensing  agencies,  and  other  administrators  of  the 
enormous  power  of  selective  enforcement,  which  is  (a)  not  only  un- 
guided  by  statutory  standards  but  often  exercised  in  direct  violation 
of  clearly  expressed  legislative  intent,  (b)  typically  unguided  even  by 
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administrative  standards,  (c)  typically  unprotected  by  procedural  safe- 
guards, (d)  typically  exercised  by  subordinate  officers  with  little  or  no 
supervision,  and  (e)  typically  immune  to  judicial  review  even  when 
denial  of  equal  justice  can  be  readily  shown. 

The  discretionary  power  to  enforce  or  not  to  enforce  is  one  of  the 
most  crucial  powers  of  all,  even  though  it  is  typically  unprotected 
either  by  standards  or  by  safeguards  or  by  judicial  review.  When  the 
evidence  against  a  potential  respondent  is  clear,  the  choice  of  the  en- 
forcement officer  to  act  or  not  to  act  may  be  the  only  one  that  counts, 
because  a  decision  to  enforce  may  almost  automatically  lead  to  appli- 
cation of  sanctions,  and  a  decision  not  to  enforce  is  likely  to  be  final 
for  it  is  likely  to  be  neither  administratively  nor  judicially  reviewable. 

Yet  the  discretionary  power  to  enforce  or  not  to  enforce  seems  to  be 
of  little  or  no  concern  to  the  courts,  which  characteristically  acquiesce 
when  a  prosecutor  fully  enforces  one  statute,  never  enforces  a  second 
statute,  and  picks  and  chooses  in  enforcing  a  third.  The  courts  have 
no  concern  for  either  standards  or  safeguards  when  such  agencies  as 
the  Antitrust  Division  and  the  Federal  Trade  Commission  enforce 
some  facets  of  the  antitrust  laws  but  not  others;  they  may  even  prose- 
cute for  slight  violations  and  let  the  serious  ones  go.  No  requirement 
of  standards  or  of  safeguards  or  of  equal  justice  prevents  the  Antitrust 
Division  from  moving  against  one  conglomerate  because  of  its  reciproc- 
ity power  and  undue  concentration,  while  doing  nothing  about  a 
half-dozen  much  larger  conglomerates  with  greater  reciprocity  power 
and  more  concentration.  And  the  courts  even  seem  to  be  indifferent 
to  the  denial  of  equal  protection  when  the  police  capriciously  arrest 
one  out  of  six  violators,  even  if  he  can  prove  that  he  is  the  one  of  the 
six  who  is  least  deserving  of  arrest. 

Such  power  to  enforce  or  not  to  enforce  is  not  limited  to  prosecutors 
and  police.  A  state  public  service  commission  or  a  federal  regulatory 
agency  may  institute  a  proceeding  against  Company  X  for  a  rate  re- 
duction but  not  against  Company  Y,  and  the  crucial  determination 
may  be  protected  neither  by  standards  nor  by  safeguards.  Similarly,  a 
licensing  agency  may  reprimand  a  big  violator  but  institute  revocation 
proceedings  against  a  small  one.  A  public  housing  manager  may  over- 
look offenses  by  some  tenants  but  quickly  move  to  evict  others.  Ad- 
ministrators of  many  other  kinds  exercise  the  largely  unnecessary  and 
mostly  uncontrolled  power  of  selective  enforcement. 

The  kind  of  injustice  that  is  easiest  to  identify  as  injustice  may  be 
unequal  treatment  of  like  cases,  or  treatment  of  one  whose  offense  is 
greater  more  favorably  than  one  whose  offense  is  less.  For  instance,  if 
A  is  much  more  deserving  of  prosecution  than  B,  if  carrying  out  the 
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legislative  will  clearly  requires  the  prosecution  of  A,  and  if.  equal  jus- 
tice is  flagrantly  violated  by  prosecuting  B  and  letting  A  go,  the  prose- 
cuting agencies,  under  the  established  system  in  which  the  courts  cus- 
tomarily acquiesce,  are  nevertheless  typically  free  to  prosecute  B  but 
not  A.  The  failure  to  prosecute  A  is  not  a  defense  in  B's  case,  even  if 
the  denial  of  equal  justice  is  flagrant,  even  if  it  is  motivated  by  polit- 
ical or  personal  or  other  ulterior  influence,  and  even  if  the  failure  to 
prosecute  A  is  in  direct  contravention  of  what  the  legislative  body 
clearly  intended.  Typically,  the  discretionary  determination  to  prose- 
cute B  but  not  A  is  unguided  by  standards  and  unprotected  by  safe- 
guards, and  yet  it  is  almost  always  judicially  unreviewable.^^  Neither 
the  non-delegation  doctrine  nor  any  other  doctrine  will  help  B,  even 
though  the  power  has  been  arbitrarily  exercised,  even  though  B  has 
been  denied  equal  justice,  even  though  no  statutory  or  other  standards 
guide  the  determination  to  prosecute  B  but  not  A,  and  even  though 
the  discretionary  determination  is  wholly  unprotected  by  procedural 
or  other  safeguards. 

What  a  queer  system  in  which  (a)  the  judges  in  hundreds  of  opin- 
ions keep  paying  lip  service  to  the  proposition  that  delegations  of 
power  are  unlawful  unless  guided  by  meaningful  statutory  standards 
and  (b)  at  the  same  time  enforcement  officers  of  many  kinds  at  all 
levels  freely  exercise  an  ungranted  discretionary  power  to  move  against 
those  who  are  less  deserving  of  prosecution  and  to  do  nothing  about 
those  who  are  more  deserving  of  prosecution,  even  when  the  discre- 
tionary power  is  unguided  by  statutory  or  other  standards  and  directly 
violates  clearly  expressed  legislative  intent.  More  sensible  would  be  a 
system  that  in  both  respects  would  be  exactly  the  opposite — allowing 
delegations  without  meaningful  statutory  standards,  but  disallowing 
the  unguided  and  unchecked  power  of  selective  enforcement.  Still 
more  sensible  would  be  a  system  designed  for  proper  control  of  all 
discretionary  power, 

38  Systematic  discrimination,  if  it  can  be  shown,  may  be  a  ground  for  review.  Yick  Wo 
V.  Hopkins.  118  VS.  S56  (1886).  But  capricious  action  is  not  enough.  Cf.  Edelman  v.  Cali- 
fornia. 344  US.  357  (1953).  See  W.  LaFave,  Arrest  161-3  (1965):  Comment.  The  Right  to 
Nondiscriminatory  Enforcement  of  State  Penal  Laws,  61  Colum.  L,  Rxv.  1103  (1961) 
(containing  a  good  collection  of  authorities  and  a  skillful  analysis). 

Decisions  to  prosecute  or  not  to  prosecute  are  almost  always  unreviewable.  See,  eg., 
Newman  v.  United  States,  382  F.2d  479  (D.C.  Cir.  1967).  Of  course,  a  judicial  trial  is  an 
acceptance  of  a  prosecutor's  decision  to  prosecute,  not  a  review  of  it.  A  rare  case  of  re- 
view of  a  decision  to  prosecute  is  Universal-Rundle  Corp.  v.  FTC,  352  F.2d  831  (7th  Cir. 
1965),  rev'd  on  other  grounds,  387  U.S.  244  (1967);  another  such  highly  exceptional  case, 
emphasizing  the  tradition,  is  People  v.  Walker,  14  N.Y.2d  901.  252  N.Y.S.2d  96,  200 
N.E.2d  779  (1964),  conviction  rev'd.  50  Misc.  2d  751,  271  N.Y.S.2d  447  (Sup.  Ct.  1966). 

For  an  argument  that  prosecutors'  decisions  should  be  judicially  reviewable,  see  K.C. 
Davis,  Discretionary  Justice  207-14  (1969). 
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The  foundations  of  the  system  into  which  we  have  drifted  are  much 
in  need  of  reexamination. 

V.    How  TO  Alter  the  Non-Delegation  Doctrine 
TO  Make  It  Effective  and  Useful 

Five  principal  steps  should  be  taken  to  alter  the  non-delegation  doc- 
trine and  to  move  toward  a  system  of  judicial  protection  against  un- 
necessary and  uncontrolled  discretionary  power:  (a)  the  purpose  of  the 
non-delegation  doctrine  should  no  longer  be  either  to  prevent  delega- 
tion or  to  require  meaningful  statutory  standards;  the  purpose  should 
be  the  much  deeper  one  of  protecting  against  unnecessary  and  uncon- 
trolled discretionary  power;  (b)  the  exclusive  focus  on  standards  should 
be  shifted  to  an  emphasis  more  on  safeguards  than  on  standards;  (c) 
when  legislative  bodies  have  failed  to  provide  standards,  the  courts 
should  not  hold  the  delegation  unlawful  but  should  require  that  the 
administrators  must  as  rapidly  as  feasible  supply  the  standards;  (d)  the 
non-delegation  doctrine  should  gradually  grow  into  a  broad  require- 
ment extending  beyond  the  subject  of  delegation — that  officers  with 
discretionary  power  must  do  about  as  much  as  feasible  to  structure 
their  discretion  through  appropriate  safeguards  and  to  confine  and 
guide  their  discretion  through  standards,  principles,  and  rules;  (e)  the 
protection  should  reach  not  merely  delegated  power  but  also  such  un- 
delegated power  as  that  of  selective  enforcement.  Each  of  these  five 
proposals  will  now  be  elaborated. 

(a)  The  basic  purpose  of  the  traditional  non-delegation  doctrine  is 
unsatisfactory  and  should  be  changed.  It  should  no  longer  be  either  to 
prevent  delegation  of  legislative  power  or  to  require  meaningful  statu- 
tory standards.  The  purpose  should  be  to  do  what  can  be  done  through 
such  a  doctrine  to  protect  private  parties  against  injustice  on  account 
of  unnecessary  and  uncontrolled  discretionary  power. 

Looking  backwards,  one  may  appreciate  an  observation  by  the  Su- 
preme Court  in  1825  in  an  opinion  by  Chief  Justice  Marshall: 

Congress  may  certainly  delegate  .  .  .  powers  which  the  legis- 
lature may  rightfully  exercise  itself.  .  .  .  The  line  has  not 
been  exactly  drawn  which  separates  those  important  subjects, 
which  must  be  entirely  regulated  by  the  legislature  itself, 
from  those  of  less  interest,  in  which  a  general  provision  may 
be  made,  and  power  given  to  those  who  are  to  act  under  such 
general  provisions  to  fill  up  the  details.^^ 

The  most  important  questions  are  for  the  legislature,  and  its  purpose 

34  Wayman  v.  Southard,  23  U.S.  (10  Wheat.)  1,  43  (1825). 


519 

must  be  discernible  either  through  what  it  says  or  from  the  nature  of 
the  subject  and  circumstances,  but  when  those  requirements  are  satis- 
fied, delegation  is  permissible,  says  the  1825  Court.  That  formulation 
may  be  sounder  than  what  has  come  later — the  overworked  notion 
that  in  any  and  all  delegations  some  "standards"  must  be  stated. 

The  purpose  spun  in  recent  opinions  is  unfortunate  both  in  what 
it  attempts  and  in  what  it  fails  to  attempt.  The  courts  should  assert 
that  legislative  bodies  do  and  should  delegate,  not  that  they  are  for- 
bidden to.  They  should  assert  that  putting  the  content  of  the  Code  of 
Federal  Regulations  through  the  congressional  enacting  process  would 
mean  worse  government,  not  better  government,  because  Congress  is 
and  should  be  geared  to  major  policies  and  main  outlines,  and  admin- 
istrators are  better  able  to  legislate  the  relative  details,  sometimes  in- 
cluding even  major  policy  determinations.  The  courts  should  recog- 
nize that  administrative  legislation  through  the  superb  rule-making 
procedure  marked  out  by  the  Administrative  Procedure  Act  often  pro- 
vides better  protection  to  private  interests  than  congressional  enact- 
ment of  detail. 

Affirmatively,  the  courts  need  to  do  much  more  than  they  have 
been  doing  through  the  non-delegation  doctrine  to  provide  protection 
against  arbitrariness.  This  observation  will  be  fully  implemented  in 
the  ensuing  discussion. 

(b)  Safeguards  are  usually  more  important  than  standards,  although 
both  may  be  important.  The  criterion  for  determining  the  validity  of 
a  delegation  should  be  the  totality  of  the  protection  against  arbitrari- 
ness, not  just  the  one  strand  having  to  do  with  statutory  standards. 

For  instance,  a  delegation  without  standards  of  power  to  make  rules 
in  accordance  with  proper  rule-making  procedure  and  a  delegation 
without  standards  of  power  to  work  out  policy  through  case-to-case 
adjudication  based  on  trial-type  hearings  should  normally  be  sustained, 
whenever  the  general  legislative  purpose  is  discernible.  The  risk  of  ar- 
bitrary or  unjust  action  is  much  greater  from  informal  discretionary 
action,  but  even  there  the  protection  from  safeguards  is  likely  to  be 
more  effective  than  protection  from  standards.  For  instance,  if  one  ad- 
ministrator in  exercising  discretionary  power  without  hearings  uses  a 
system  of  open  findings,  open  reasons,  and  open  precedents,  but  an- 
other who  is  also  acting  without  hearings  never  states  findings  or  rea- 
sons and  never  uses  precedents  as  a  guide,  the  delegation  to  the  first 
administrator  is  much  more  deserving  of  judicial  support  than  the  del- 
egation to  the  second. 

During  the  past  decade  the  courts  have  been  moving  toward  the  use 
of  safeguards  and  away  from  the  use  of  standards  as  the  test  for  valid- 
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ity  of  delegations.  This  movement  seems  to  stem  from  a  1958  analysis 
of  the  law  of  delegation,  emphasizing  procedural  safeguards  rather 
than  standards.^^  One  of  the  earliest  cases  to  use  the  new  approach  was 
Warren  v.  Marion  County,^^  asserting  without  qualification: 

There  is  no  constitutional  requirement  that  all  delegation 
of  legislative  power  must  be  accompanied  by  a  statement  of 
standards  circumscribing  its  exercise.  It  is  true  that  a  contrary 
view  has  frequently  been  expressed  in  the  adjudicated  cases, 
particularly  the  earlier  ones,  but  the  position  taken  in  such 
cases  is  not  defensible.  It  is  now  apparent  that  the  require- 
ment of  expressed  standards  has,  in  most  instances,  been  little 
more  than  a  judicial  fetish  for  legislative  language,  the  reci- 
tation of  which  provides  no  additional  safeguards  to  persons 
affected  by  the  exercise  of  the  delegated  authority.  ...  As 
pointed  out  in  Davis  on  Administrative  Law,  the  important 
consideration  is  not  whether  the  statute  delegating  the  power 
expresses  standards,  but  whether  the  procedure  established 
for  the  exercise  of  the  power  furnishes  adequate  safeguards 
to  those  who  are  affected  by  the  administrative  action.^^ 

A  good  many  state  courts  have  been  following  that  lead  in  empha- 
sizing safeguards  instead  of  standards.^^  One  basic  need  of  the  non- 
35  1  K.C.  Davis,  Administrative  Law  Treatise  §§  2.08,  2.15  (1958). 

36  222  Ore.  307,  353  P.2d  257  (1960). 

37  Id.  at  313-4,  353  P.2d  at  261. 

38  A  few  examples:  The  California  Supreme  Court  has  emphasized  that  the  need  is 
usually  for  safeguards  rather  than  for  standards,  but  the  opinion  also  contains  a  good 
deal  of  unrealism,  such  as  the  statement  that  legislative  power  "is  vested  exclusively  in 
the  legislature,  and  cannot  be  delegated  by  it."  Kugler  v.  Yocum,  —  Cal.  2d  — ,  445  P.2d 
303,  306,  71  Cal.  Rptr.  687,  690  (1968).  Upholding  a  delegation,  the  Iowa  court  declared: 
"We  have  always  held  to  the  adequate  standards  or  guidelines  test  .  .  .  but  we  agree 
the  presence  or  absence  of  procedural  safeguards  is  important  .  .  .  ."  Elk  Run  Tel.  Co. 
v.  Gen.  Tel.  Co.,  —  Iowa  — ,  160  N.W.2d  311,  317  (1968).  In  Butler  v.  United  Cerebral 
Palsy,  Inc.,  352  S.W.2d  203  (Ky.  1961),  a  statute  with  no  standards  authorizing  establish- 
ment and  operation  of  schools  for  "exceptional  children"  was  sustained,  on  the  basis  of 
what  the  court  called  an  examination  "in  terms  of  safeguards  against  abuse  and  injus- 
tice." Id.  at  208.  The  holding  was  relied  upon  in  sustaining  a  statute  without  standards 
delegating  authority  to  grant  or  refuse  permission  "to  place  or  receive  a  child"  for  adop- 
tion. Commonwealth  v.  Lorenz,  407  S.W.2d  699  (Ky.  1966).  A  New  Jersey  court  found 
standards  adequate  and  then  declared:  "Additionally,  a  defendant  has  the  benefit  of 
adequate  procedural  safeguards.  It  has  been  said  that  standards  are  not  as  important  as 
are  procedural  safeguards  and  outside  checks  upon  discretionary  power."  The  court  went 
on  to  analyze  the  safeguards.  Dep't  of  Health  v.  Owens-Corning  Fiberglas  Corp.,  100 
N.J.  Super.  366,  385,  242  A.2d  21,  31  (Super.  Ct.  1968).  The  court  emphasized  "presence 
or  absence  of  procedural  safeguard"  in  upholding  a  delegation  in  Schmidt  v.  Dep't  of 
Resource  Dev.,  39  Wis.  2d  46,  58,  158  N.W.2d  306,  313  (1968). 

Sustaining  a  standard  as  adequate,  a  federal  court  realistically  said  that  "The  Con- 
stitution does  not  prohibit  delegation.  .  .  .  [I]t  would  be  impossible  for  Congress  to  de- 
termine beforehand  those  drugs  to  which  it  wishes  a  particular  policy  to  be  applied 
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delegation  doctrine  is  for  further  spread  of  this  movement.  What  is 
needed  is  not  simply  a  substitution  of  a  requirement  of  safeguards  for 
a  requirement  of  standards  but  a  consideration  of  both  safeguards  and 
standards  in  order  to  determine  whether  the  total  protection  against 
arbitrary  power  is  adequate. 

(c)  The  crucial  consideration  is  not  what  the  statute  says  but  what 
the  administrators  do.  The  safeguards  that  count  are  the  ones  the  ad- 
ministrators use,  not  the  ones  mentioned  in  the  statute.  The  standards 
that  matter  are  the  ones  that  guide  the  administrative  determination, 
not  merely  the  ones  stated  by  the  legislative  body.  The  test  should  ac- 
cordingly be  administrative  safeguards  and  standards,  not  statutory 
safeguards  and  standards.^* 

Accordingly,  the  proposal  has  recently  been  advanced  that  "the 
courts  should  continue  their  requirement  of  meaningful  standards, 
except  that  when  the  legislative  body  fails  to  prescribe  the  required 
standards  the  administrators  should  be  allowed  to  satisfy  the  require- 
ment by  prescribing  them  within  a  reasonable  time."*'' 

and  to  fonnujatc  specific  rules  for  each  situation,"  and  that  "Another  suggested  approach, 
perhaps  a  similar  one,  is  that  the  validity  of  delegation  be  tested  more  on  the  basis 
of  safeguards  rather  than  standards."  Iske  v.  United  States,  596  F.2d  28,  31  (10th  Cir. 
1968). 

39  A  recent  Illinois  decision,  Chicago  v.  Pennsylvania  R.R.,  41  111.  2d  245.  242  N.E.2d 
152  (1968),  is  a  good  one  for  illustrative  purposes.  The  statute  prohibited  signs  or  bill- 
boards on  any  state  highway  "other  than  as  may  be  directed  by  the  authority  having 
jurisdiction  over  such  highway."  III.  Rev.  Stat.  ch.  121,  §  9-112  (1965).  The  authority 
with  such  jurisdiction  was  the  City  of  Chicago.  Speaking  of  "a  naked  grant  of  discre- 
tionary power  unaccompanied  by  any  standards,"  41  111.  2d  at  254,  242  N.E.2d  at  156, 
the  court  held  the  statute  "an  impermissible  delegation  of  legislative  authority."  Id.  at 
256,  242  N.E.2d  at  157.  The  result  is  that  the  legislative  intent  to  prohibit  signs  on  high- 
ways was  thwarted  until  the  legislature  could  act  again.  Should  not  the  court  have 
saved  the  statute  and  at  the  same  time  have  protected  against  arbitrary  exercise  of  the 
delegated  power?  The  court  might  have  held  that  power  of  city  officers,  unguided  either 
by  statutory  standards  or  by  their  own  announced  standards  or  rules,  is  impermissible, 
but  that  if  officers  do  about  as  much  as  they  feasibly  can  do  in  adopting  standards  or 
rules  to  guide  determinations  in  particular  cases,  that  is  all  that  is  required.  The  sub- 
ject matter  the  legislature  has  intended  to  regulate  thus  would  not  go  unregulated,  but 
at  the  same  time  affected  parties  would  be  protected  against  what  the  court  called  "arbi- 
trary power  to  make  exceptions."  Id.  at  252,  242  N.E.2d  at  156. 

Whatever  awkwardness  might  be  involved  in  disposing  of  the  sjjecific  case  along  the 
line  suggested  would  usually  be  avoided  as  soon  as  the  law  would  become  clear  that 
the  court  would  allow  either  the  legislative  body  or  the  administrators  to  supply  the 
required  standards.  Any  administrator,  threatened  with  a  challenge  on  the  ground  of 
invalid  delegation,  would  normally  supply  the  required  standards  before  the  court  so 
orders.  As  soon  as  the  new  system  would  become  fully  operative,  all  the  significant  in 
terests  would  be  amply  protected:  The  legislative  body  would  not  be  required  to  write 
standards  it  is  ill-prepared  and  disinclined  to  write;  the  standards  or  rules  would  be 
formulated  by  the  administrators,  under  threat  of  judicial  compulsion;  private  parties 
would  be  protected  from  arbitrary  action  which  can  and  should  be  guided  by  stan- 
dards; and  normally  litigation  to  produce  these  desirable  results  would  be  unnecessary. 

40  K.C.  Davis.  Discretionary  Justice  58  (1969)  (italics  in  original  omitted). 
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When  an  administrator  is  making  a  discretionary  determination  af- 
fecting a  private  party,  standards  which  have  been  adopted  through 
administrative  rule-making  are  just  as  effective  in  confining  and  guid- 
ing the  discretionary  determination  as  would  be  standards  stated  in 
the  statute.  They  are  not  only  as  effective  but  in  one  important  aspect 
they  are  better.  The  weakness  of  a  judicial  requirement  of  statutory 
standards  is  tf\at  legislators  are  often  unable  or  unwilling  to  supply 
them.  The  strength  of  a  judicial  requirement  of  administrative  stan- 
dards is  that,  with  the  right  kind  of  judicial  prodding,  the  adminis- 
trators can  be  expected  to  supply  them.  To  the  extent  that  the  objec- 
tive is  to  require  standards  to  guide  discretionary  determinations  in 
cases  affecting  particular  parties,  that  objective  can  be  better  attained 
through  judicial  insistence  that  administrators  create  the  standards 
through  rule-making  than  by  judicial  insistence  upon  statutory  stan- 
dards. Legislative  bodies  should  clarify  their  purposes  to  the  extent 
that  they  are  able  and  willing  to  do  so,  but  when  they  choose  to  dele- 
gate without  standards,  the  courts  should  uphold  the  delegation  when- 
ever the  needed  standards  to  guide  particular  determinations  have 
been  supplied  through  administrative  rules  or  policy  statements.^^ 

(d)  Another  strength  in  the  idea  that  the  courts  should  require  ad- 
ministrative standards  whenever  statutory  standards  are  inadequate  is 
that  the  idea  opens  the  way  for  courts  to  give  more  attention  to  the 
manner  in  which  administrators  confine  and  structure  their  discre- 
tionary power.  The  requirement  of  administrative  standards  will  and 
should  naturally  grow  into  a  somewhat  larger  requirement — that  ad- 
ministrators must  do  what  they  reasonably  can  do  to  develop  and  to 
make  known  the  needed  confinements  of  their  discretionary  power 
through  not  only  standards  but  also  principles  and  rules.  In  other 
words,  the  non-delegation  doctrine  will  evolve  into  a  broad  system  of 
judicial  protection  against  unnecessary  and  uncontrolled  discretionary 
power.  The  judicial  undertaking  will  be  a  large  and  difficult  one,  but 
the  courts  have  often  accepted  other  such  self-assigned  tasks  and  have 
seen  them  through. 

(e)  Shifting  the  non-delegation  doctrine  to  a  judicially-enforced  re- 
quirement that  administrators  must  do  what  they  reasonably  can  do 
to  develop  and  to  make  known  the  needed  confinements  of  their  dis- 
cretionary power  through  standards,  principles,  and  rules,  as  well  as 

41  A  provocative  idea  is  that  a  legislative  body  may  properly  choose  to  delegate  dis- 
cretionary power  to  one  agency,  to  be  exercised  in  conformity  with  standards  and  pro- 
cedures to  be  prescribed  by  a  second  agency.  Somewhat  more  complex  is  a  federal 
statute  along  this  line,  providing  that  the  Water  Resources  Council  "shall  establish  .  .  . 
principles,  standards  and  procedures  for  Federal  participants  in  the  preparation  of  com- 
prehensive regional  or  river  basin  plans  .  .  ."  National  Water  Commission  Act,  42  U.S.C. 
§  1962a-2  (Supp.  IV,  1969). 
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to  structure  their  power  through  procedural  safeguards,  will  open  the 
way  for  a  judicial  requirement  that  will  reach  not  only  delegations  of 
power  but  also  assumptions  of  undelegated  power,  including  especially 
the  enormous  power  of  selective  enforcement. 

In  broad  perspective,  the  American  legal  system  has  become  one  in 
which  courts  usually  strive  to  protect  citizens  against  injustice  at  the 
hands  of  any  public  officers  except  enforcement  officers.  No  one  has 
planned  the  exception.  No  one  would.  It  is  the  product  of  long-term 
drift.  Injustice  at  the  hands  of  any  public  officer  should  be  subject  to 
judicial  correction,  whenever  the  issues  are  appropriate  for  judicial 
determination.  This  means,  more  specifically,  that  injustice  from  po- 
lice, prosecutors,  regulatory  agencies,  licensing  agencies,  and  any  other 
administrators  in  the  exercise  of  initiating  and  prosecuting  powers 
should  be  subject  to  judicial  correction. 

The  ideal  of  "equal  justice  under  law"  can  and  should  be  extended 
to  the  initiating  and  prosecuting  functions,  so  as  to  correct  an  out- 
standing flaw  in  the  basic  system  of  American  justice. 

VI.    The  Future — Non-Delegation, 
Due  Process,  and  Common  Law 

As  the  courts  shift  the  non-delegation  doctrine  from  a  requirement 
of  statutory  standards  to  a  requirement  of  administrative  standards 
and  safeguards,  then  shift  further  to  a  broad  requirement  that  admin- 
istrators do  what  they  reasonably  can  do  to  structure  and  confine  their 
discretionary  powers  through  safeguards,  standards,  principles,  and 
rules,  and  as  that  requirement  in  turn  is  extended  to  apply  to  the 
huge  powers  of  initiating  and  prosecuting,  including  selective  enforce- 
ment, what  has  started  out  as  a  non-delegation  doctrine  will  grow  into 
something  that  will  reach  well  beyond  delegation.  The  non-delegation 
doctrine  will  merge  with  the  concept  of  due  process  and  may  perhaps 
move  from  a  constitutional  base  to  a  common-law  base. 

Although  what  has  just  been  suggested  may  seem  to  involve  more 
imagination  than  facts,  the  basic  movement  has  already  begun.  Some 
courts  have  already  ignored  the  absence  of  statutory  standards  and 
have  held  that  due  process  forbids  the  administrators  to  exercise  their 
discretionary  power  in  particular  cases  without  first  creating  adminis- 
trative standards  or  guides.  The  further  development  of  this  idea 
seems  inevitable,  because  as  soon  as  it  is  understood,  it  has  strong  ap- 
peal. 

Let  us  examine  three  illustrative  cases.  The  outstanding  one  is 
Holmes  v.  New  York  City  Housing  Authority*^  The  Authority  re- 

*2  398  F.2d  262  (2d  Or.  1968). 
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ceived  90,000  applications  annually  but  could  admit  only  10,000  fam- 
ilies to  public  housing.  Except  for  some  preference  candidates,  "Ap- 
plications .  .  .  are  not  processed  chronologically,  or  in  accordance  with 
ascertainable  standards,  or  in  any  other  reasonable  and  systematic 
manner."*^  Each  application  expired  after  two  years,  a  renewed  appli- 
cation stood  no  better  than  a  first  application  of  the  same  date,  no 
open  waiting  list  was  used,  determinations  of  ineligibility  were  not 
made  known  to  applicants,  and  many  applications  were  never  consid- 
ered by  the  Authority.  The  complaint  charged  that  "these  procedural 
defects  increase  the  likelihood  of  favoritism,  partiality,  and  arbitrari- 
ness."^* The  court  held  that  "due  process  requires  that  selections 
among  applicants  be  made  in  accordance  with  'ascertainable  standards,' 
.  .  .  and,  in  cases  where  many  candidates  are  equally  qualified  under 
these  standards,  that  further  selections  be  made  in  some  reasonable 
manner  such  as  'by  lot  or  on  the  basis  of  the  chronological  order  of 
application.'  "*^ 

Although  the  Holmes  opinion  was  quite  properly  written  in  terms 
of  due  process,  it  could  also  have  been  properly  written  in  terms  of  a 
non-delegation  doctrine.  Either  way,  the  key  factor  is  not  the  failure 
of  the  statute  to  control  or  guide  the  determination  of  which  applica- 
tions to  grant  or  deny;  the  key  factor  is  the  administrative  failure  to 
control  or  guide  that  determination.  The  court's  assumption  was  en- 
tirely sound  that  absence  of  either  a  substantive  or  a  procedural  sys- 
tem in  the  statutory  framework  would  be  permissible  if  the  adminis- 
trators provided  such  a  system.  So  the  court  might  properly  have  held 
that  the  delegation  was  unlawful  unless  or  until  the  requisite  proce- 
dural and  substantive  system  was  worked  out  through  administrative 
action. 

An  earlier  case — a  rather  important  one — was  Hornsby  v.  Allen.^^ 
The  suit  was  for  deprivation  of  civil  rights  under  28  U.S.C.A.  §  2201, 
on  the  ground  that  the  mayor  and  aldermen  of  Atlanta  had  denied  an 
application  for  a  liquor  license  on  the  basis  of  "a  system  of  ward  cour- 
tesy"^'^  under  which  licenses  were  granted  only  upon  approval  of  one 
or  more  aldermen  of  the  ward.  The  court  declared:  "The  public  has 
the  right  to  expect  its  officers  to  observe  prescribed  standards  and  to 

43  Id.  at  264. 

44  Id. 

45  Id.  at  265. 

46  326  F.2d  605  (5th  Cir.  1964).  A  still  earlier  case  is  United  States  v.  Atkins,  323  F.2d 
733,  742  (5th  Cir.  1963):  "The  testimony  of  the  Registrars  reveals  that  they  have  no  set 
standard  for  the  'grading'  of  questionnaires.  .  .  .  The  Board  [of  Registrars]  .  .  .  must 
adopt  uniform  objective  standards." 

47  326  F.2d  at  607. 
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make  adjudications  on  the  basis  of  merit.  .  .  .  [AJbsolute  and  uncon- 
trolled discretion  invites  abuse. "*^  The  idea  comes  out  quite  clearly 
that  the  standards  may  come  from  the  officers  and  need  not  come  from 
the  ordinance.  The  court  repeated  this  important  idea  when  it  made 
the  vital  assertion  that  the  guides  may  be  in  rules  and  regulations: 
"If  there  are  too  many  qualified  applicants,* then  the  proper  remedy  is 
for  the  Board  of  Aldermen  to  adopt  reasonable  rules  and  regulations 
which  will  raise  the  standards  of  eligibility  or  fix  limits  on  the  num- 
ber of  licenses  which  may  be  issued  in  an  area;  the  solution  is  not  to 
make  arbitrary  selections  among  those  qualified.  ...  If  it  develops 
that  no  ascertainable  standards  have  been  established  by  the  Board  of 
Aldermen  by  which  an  applicant  can  intelligently  seek  to  qualify  for 
a  license,  then  the  court  must  enjoin  the  denial  of  licenses  under  the 
prevailing  system  and  until  a  legal  standard  is  established  and  proce- 
dural due  process  provided  in  the  liquor  store  licensing  field."" 

Again,  although  the  court  was  thinking  in  terms  of  due  process,  it 
might  properly  have  held  the  delegation  unlawful  unless  rules  and 
regulations  supplied  the  standards  of  eligibility.  Due  process  and  non- 
delegation seem  to  merge. 

Another  such  case — an  especially  good  one — is  Smith  v.  Ladner.^  A 
statute  conferred  on  the  Governor  absolute  power,  with  no  guides  or 
standards,  to  grant  or  deny  non-profit  corporate  charters.  Instead  of 
holding  that  the  statutory  delegation  of  what  the  court  properly  called 
"absolute  and  arbitrary  discretion"*^^  was  valid,  and  instead  of  holding 
that  it  was  invalid  for  lack  of  either  safeguards  or  standards,  the  court 
granted  relief  on  the  ground  that  "neither  the  statute  nor  any  admin- 
istrative regulation  provides  any  constitutionally  sufficient  procedure 
for  the  denial  of  charters."^^  Yhe  clear  implication  is  that  an  admin- 
istrative regulation  establishing  procedural  safeguards  and  providing 
standards  to  guide  discretion  could  correct  the  deficiencies.  If  so.  Smith 
V.  Ladner  may  be  a  harbinger  of  the  future.  It  deserves  to  be. 

The  three  cases — Holmes^  Hornsby,  and  Ladner — all  involve  judi- 
cial creativeness  of  the  kind  that  is  both  natural  and  timely.  Perceptive 
judges  have  long  realized  the  unreality  of  the  requirement  of  meaning- 

48  Id.  at  610. 

49  Id.  at  610.  612. 

50  288  F.  Supp.  66  (S.D.   Miss.    1968). 
01  Id.  at  68. 

62  Id.  at  70.  The  court  departed  from  its  theory — the  theory  here  emphasized — when 
it  remarked  that  "any  denial  of  a  charter,  otherwise  lawful,  to  the  plantifFs  under  the 
statute  as  presently  written  violates  the  Due  Process  Clause  .  .  .  ."  Id.  Consistently  with 
the  rest  of  its  opinion,  it  might  well  have  said  that  any  denial  of  a  charter  is  a  denial 
of  due  process  unless  the  Governor  provides  adequate  standards  and  safeguards. 
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ful  statutory  standards  and  at  the  same  time  have  been  uneasy  about 
the  extent  of  unnecessary  discretionary  power,  whether  delegated  or 
undelegated.  The  judges  in  the  three  cases  turned  away  from  the  un- 
realism  of  the  non-delegation  doctrine,  but  they  felt  that  justice  re- 
quired judicial  intervention  to  correct  the  unnecessary  and  uncon- 
trolled discretionary  power.  The  handiest  tool  was  due  process,  and 
the  easiest  means  of  correction  was  a  judicially-enforced  requirement 
that  the  administrators  create  their  own  standards.  The  approach  of 
the  three  cases  will  spread.  It  should. 

Perhaps  the  non-delegation  doctrine  will  gradually  turn  into  a  facet 
of  due  process,  as  in  the  three  cases.  But  in  the  longer  term,  perhaps 
the  constitutional  base  will  give  way  to  a  common-law  base.  Either 
way,  the  reality  will  be  that  the  law  requiring  administrative  develop- 
ment of  standards  and  safeguards  to  control  discretionary  power  will 
be  judge-made  law.  A  good  deal  of  our  administrative  law,  much  more 
than  is  usually  realized,  is  common  law.  The  uncodified  law  requiring 
administrative  findings,  for  instance,  is  almost  entirely  common  law,  as 
is  a  good  deal  of  the  law  of  judicial  review  of  administrative  action. 
Probably  the  law  the  courts  will  fashion  to  require  administrators  to 
develop  standards,  principles,  and  rules  to  confine  discretionary  power 
should  be  subject  to  legislative  change;  if  so,  the  courts  might  well  re- 
gard it  as  common  law  rather  than  as  constitutional  law. 

The  ideal,  which  probably  can  never  be  fully  achieved,  was  stated 
by  the  Supreme  Court  in  1886  in  the  great  case  of  Yick  Wo  v.  Hop- 
kins :^^ 

When  we  consider  the  nature  and  the  theory  of  our  insti- 
tutions of  government,  the  principles  upon  which  they  are 
supposed  to  rest,  and  review  the  history  of  their  develop- 
ment, we  are  constrained  to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of  purely  personal  and 
arbitrary  power.  .  .  .  For,  the  very  idea  that  one  man  may  be 
compelled  to  hold  his  life,  or  the  means  of  his  living,  or  any 
material  right  essential  to  the  enjoyment  of  life,  at  the  mere 
will  of  another,  seems  to  be  intolerable  in  any  country  where 
freedom  prevails  .  .  .  .°* 

53  118  U.S,  356. 

54  Id.  at  369-70. 
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Mr.  DiNGELL.  Our  next  witness  is  Mr.  W.  W.  Marsh,  executive  vice 
president,  National  Tire  Dealers  and  Retreaders  Association,  Inc. 

Mr.  Marsh,  we  are  happy  to  welcome  you  to  this  committee  for  such 
statement  as  you  choose  to  give.  If  you  will  give  your  full  name  and 
address,  and  identify  your  associate  at  the  committee  table  for  the 
purposes  of  the  record,  Ave  will  be  most  appreciative,  and  you  will  be 
recognized  for  such  statement  as  you  choose  to  give. 

Mr.  Marsh.  May  I  represent  Mr.  Ashley  Sellers,  our  counsel. 

Mr.  DiNGELL.  We  are  certainly  happy  to  welcome  you  to  the  com- 
mittee for  such  statement  as  you  choose  to  give. 

TESTIMONY  OF  W.  W.  MARSH,  EXECUTIVE  VICE  PRESIDENT, 
NATIONAL  TIRE  DEALERS  &  RETREADERS  ASSOCIATION,  INC.; 
ACCOMPANIED  BY  ASHLEY  SELLERS,  COUNSEL 

Mr.  Marsh.  I  am  the  executive  vice  president  of  the  National  Tire 
Dealers  &  Retreaders  Association,  Inc.  Our  association  represents 
approximately  4,000  independent  tire  dealers  who  sell,  service,  and 
retread  automobile  and  truck  tires.  We  do  not  represent  tire  manu- 
facturers, company-owned  stores,  or  service  stations  owned  or  con- 
trolled by  oil  companies.  The  independent  tire  dealers  who  belong  to 
this  association  are  located  in  every  state  of  the  Union,  handle  the 
tires  of  every  manufacturer  distributed  through  dealers,  and  include 
small  and  large  dealers,  both  wholesalers  and  retailers. 

Each  of  them  is  dependent  upon  his  own  capital,  selects  the  mer- 
chandise in  which  he  deals  and  builds  his  own  business  in  his  local 
community.  Our  members  are  small  businessmen  in  the  finest  tradition 
of  the  American  economy. 

It  is  an  honor  and  a  pleasure  to  appear  before  this  committee,  to 
discuss  the  subject  of  these  hearings,  "Small  Business  and  the  Robin- 
son-Patman  Act."  In  view  of  the  nature  of  our  constituency,  Mr.  Chair- 
man, I  am  sure  you  will  understand  that  we  as  representatives  of  the 
association  consider  this  a  very  important  opportunity  to  present 
the  views  and  represent  the  interest  of  the  small  businessmen  for  whom 
we  speak.  We  intend  to  discuss  fully  the  issues  outlined  in  your  open- 
ing statement,  to  state  our  views  on  the  criticisms  of  the  Robinson- 
Patman  Act,  to  examine  its  application  to  independent  tire  dealers, 
and  its  effectiveness  in  protecting  them  from  the  dangers  feared  by 
Congress  when  it  enacted  the  Robinson-Patman  Act. 

We  fall  in  the  category  outlined  by  the  chairman  in  his  opening 
statement  of  those  "who  feel  that  more  should  be  done  to  carry  out 
the  congressional  intent  which  resulted  in  the  enactment  of  the  Robin- 
son-Patman Act." 

Let  me  begin  first  by  dealing  with  the  criticisms  of  the  Robinson- 
Patman  Act.  It  has  been  charged  in  these  hearings  and  in  the  re- 
ports cited  in  these  hearings  that  the  Robinson-Patman  Act  "protects 
obsolete  and  inefficient  types  of  business"  (statement  of  Mr.  Stigler, 
Tr.243). 

_  Based  upon  what  we  know  about  the  small  businesses  this  associa- 
tion represents,  I  would  have  to  say  that  the  statement  is  inaccurate 
and  inappropriate.  Despite  the  threats  of  increasing  obligopoly  in  the 
tire  industry  and  amidst  great  apprehension  on  the  part  of  those  of  us 
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who  represent  independent  tire  dealers,  the  members  of  NTDRA  have 
prospered  greatly  in  the  last  decade. 

By  the  introduction  of  efficiencies,  by  meeting  consumer  demand  for 
services,  through  expertise  in  tire  service,  and  through  the  close  and 
trusted  relationship  with  customers  that  characterizes  community 
businesses,  the  independent  tire  dealers  we  represent  have  confirmed 
their  rightful  place  in  the  tire  distribution  market.  I  attach  to  this 
statement  a  copy  of  our  NTDRA  tire  dealers'  survey  for  1968  and 
1969,  prepared  by  Dr.  Warren  W.  Leigh,  NTDRA's  marketing  con- 
sultant, which  document  these  statements.  That  is  the  redbook  at- 
tached. 

Mr.  DiNGELL.  Without  objection  that  will  be  inserted  at  the  proper 
pi  ace  in  the  record . 

Mr.  Marsh.  Thank  you. 

(The  booklet  referred  to  follows :) 
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1969   MDRA    \UU     DIM, IKS   SIKM  V 

INTRODUCTION 

.As  planned  for  t'r  ral  years,  the  National    in      ! -.  -    -  and 

Rctreaders  Association  !ia\c  made  another  survey  of  their  nienibcrsiup  and 
the  following  Table  I  is  a  chart  of  the  responses  from  1969  compared  to 
1968  compared  to  1967.  We  believe  that  what  we  have  here  is  a  reasonably 
typical  chart  which  can  he  accepted  and  compares  quite  favorably  with  the 
much  larger  report  in  1968  in  the  secondary  study  made  M  that  time. 


Distribution  of 
Responses 


TABLE  r 

NTDRA  DEALER  RESPONSES  BY  GEOGRAPHICAL  AREAS 
1969,   1968  and    1967 


1969  R 

-"■  s. 

1968 

Responses 

19f.7  Re.s 

jonses 

Geographical  .'\rca 

No. 

% 

No. 

% 

North  East 

63 

19.3 

68 

19.  V 

14.9 

South  Atlamtc 

67 

20.  S 

63 

18.2 

75 

21,5 

.North  Central 

60 

J8.4 

57 

15.5 

53 

15.2 

North  West  Central 

21 

6.4 

4  2 

12.1 

43 

12.4 

South  Central 

44 

13.5 

38 

11.0 

43 

12.4 

Mountain 

22 

6.8 

20 

5.8 

32 

9.2 

Pacific 

40 

12.3 

58 

16.7 

50 

J4.4 

Others 

9 

2.8 

TOTAL 

326 

100.0 

346 

100.0 

348 

100.0 
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Distribution  by 
Sales  Volume 


TABLE   il 

DISTRIBUTION   OF   RESPONDENTS   BY   SALES   VOLUME   CATEGORIES 

1969  and    1968 


No. 


26 

;    i . 

,     ■■.!   •^^  V- 

S  3 

1  :.    .    l 

,          <     ,     .-:  '^   V    ,    L;  ^-  V 

S                           ■■■:) 

,  000 

s  ^ 

1 1. .  9 

400,000- 

2:;U,ouu-      4'.'^ 

200,000- 

100,000-      2- 

100,000- 

Under  lOO.i 

.  .  0 

Under  100, 

TOTAL 

326 

J  00.0 

TOT 

1  1 

b' 

'b 

/-.  ^ 

! 

20 

n 

37 

9 

28 

6 

!00 

0 

The  gcnerai  upward  shift  in  dealer  \okinie  is  obvious.  A{  the  time  of 
the  survey  it  seemed  advisable  to  set  limits  of  the  next-to-smallest  size  group 
at  .SIOO.OOO  to  $24M.!)()0  rather  than  at  the  previous  top  figure.  The  next 
group  then  was  c\Wn^L:d  ;..  S499.00()  instead  of  to  $399,000. 

f  his  year  2t  dealers  reported  sales  of  two  million  dollars  and  over,  and 
33  between  one  anti  two  millions!  The  other  volume  data  was  high   also. 


TABLE   III 

DISTRIBUTION   OF   RESPONDENTS   TO    1969   SURVEY   CO.MPARED 
TO   MEMBERSHIP   BREAKDOWNS 


Voh- 

■  ■ ', 

■         '              "1.  t 

8.0% 

3.5% 

1  ,uuo, oou   -   i ,  yjM^ouO 

10.1 

8.9 

500,000  -       999,000 

16,9 

19.5 

250,000  -       4  99,000 

24.5 

27.0 

100,000  -       249,000 

28.5 

30.6 

Under  100,000 

12.0 

10.5 

While  there  are  variations,  with  the  exception  of  the  largest  group,  the 
hndings  match  up  fairly  well.  However,  due  to  the  larger  number  of  huge 
dealers  the  average  respondent's  sales  this  year  equals  5621,000  as  compared 
with  5.^13,626  in  the  broader-based   1968  Study. 


535 


Product  and 
Servici 


CHART   I 

DEALERS'   PRODUCT   AND   SERVICE   PATTERN 

1969   vs.    1968 


\/" 


,\,..,..,.^,  i  and  truck  tire  segiiK-nts  have  rmned  upward  slightly.  Re- 
treading is  almost  the  same.  Other  nicrehandi<e  and  service  sales  are  off 
slichtlv. 


TABLE   IV 

NUMBER  AND   PERCENTAGE   OF   RESPONDENTS   OFFERING   EACH 

PRODUCT  AND   SERVICE       1969 


Passenger  Tires 
Truck  Tires 
Retreads 
Batteries  <^. 
Other  Services 
Brakes  and  Wheels 
Other  Merchandise 

Tot.;- 


' 

%  of  Sales 

NurnDei 

of  Dealers 

Pi(n  ^  1  A  r  e 

% 

DealPrs 

Offering 

95.4% 

41.3  % 

284 

87.1 

21.2 

290 

89.0 

23.0 

154 

47.2 

2.9 

220 

67.5 

5.0 

78 

23.9 

3.0 

149 

8.0 

326 

♦ 

*  Over  100%  Natural! 
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'I  he  pcrcciilages  of  sales  do  not  differ  so  markedly  from  a  year  ago™ 
they  are  sHghtly  lower  in  the  service  areas  and  in  the  "Other  Merchandise" 
category. 

In  furtherance  of  this  sales  analysis,  dealers  who  were  non-retreaders 
were  separated  from  those  who  operated  retread  shops.  The  primary  demar- 
cation between  tliem  was.  of  course,  the  lower  j-atio  of  retreading  sales  for 
the  non-retreaders. 

Non-Retreaders — 13. 1  %  retread  sales 


Retreaders 


~3  1.2'?r  retread  sales. 


liie  non-rcircaiicr  "^aics  ratio  is  13.1  percent  to  4.7  percent  found  in  our 
earlier  1969  Study  but  the  ratio  for  retreaders  is  quite  close,  being  only  one 
percentage  point  higher  in  1969. 


Dealer  Sales 
Gain— 1969 


"^'i 

jf:i*.': 



4MI 

ffi  2S 

$1 

M: 

m 

Wholesale  shipments  of  tires  according  to  RMA,  registered  an  advance 
through  June  of  1969  over  the  corresponding  six  months  of  1968  of  7.3  per- 
cent for  both  passenger  and  truck  tires.  The  NTDR.A  dealers  showed  a  rather 

startling  15.3  percent  gain  as  shown  in  Table  V. 

TABLE  V 

DEALERS  MAKING  SALES  GAINS  OR  LOSSES    -  SIX  MONTHS  -  1969 

vs. 
CORRESPONDING   PERIOD  1968 


iirauli 


0  Gain 

1  -      4% 
5  -      9% 

10  -  14% 
15  -  19?/c 
20  -  24% 
25  &   Up 


Number  Lp.sing 


TOTALS 


12 
6 

13 
2 
4 


37 


Number  Gained 


233 


Net 


5 

5 

19 

7 

54 

48 

50 

37 

17 

15 

44 

40 

44 

44 

196 


Net  gain    (median) 


15.3'v 
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''  iiicUiiivC    u>    aiiswci    ;)iujii    tiucsiujus    wiiicll 

i  (iiir   !';6*)  mil  ^tii>niiairo.  vvc  asked  tlcalers 

1969  and  also  for 
I  hat  distribution. 

TABLE  Vi 

DISTRIBUTION  OF  NTDRA  DEALERS  CLASSiFIED  BY  GROSS  PROFIT 

PERCENTAGES  -  S!X   MONTHS   (1969)  vs.   SIX  MONTHS   (1968)   AS 

PORTRAYED   IN   THE   1969   QUESTIONNAIRE 


Percentaqes 


!  1969 


1868 


25  -  29.9 
30  -  34.9 
35  -  39.9 
40  -  44.9 
45  -  49.9 
5.0  -  60.0 


TOTALS 


Median  % 


i  1 

3  a 


164 


As  voii  can  see.  the 


137 


2  ij  .  7 

ib.a 

12.8 

13.9 

23.2 

25.5 

19.5 

10.3 

a. 6 

li.7 

3.7 

2.9 

100.0 


ied  1968. 


100.0 


Two  sets  of  quartiles  (.A  and  B),  derived  from  the    !969  Study  shown 
below,  are  eoniparcd  to  the  quartiles  published  ist  our  1968  Study. 


1969 

Survey 

1968  Survey 

(164  Re 

spo. 

idents) 
(B) 

(198 

Respondents) 
(C) 

Upper  Quartile 
Median 
Lower  Quartile 

29.0 

42.2% 

36.7 

26.8 

41.0% 

35.5 

30.5 

The  upper  quartile  .its  the  gross  profit  of  the  middle-placed  con- 

cern of  the  upper  half  of  the  group  and  the  lower  quartile  represents  the 
mid-point  gross-profit  of  the  bottom  fifty  percent.  The  measures  tor  1969 
and  1968  are  shown. 


DEALFR  NET  PR  OUTS  BEFORE  TAXES 

in  a  simihir  manner  to  the  case  of  gross  profits,  quartiles  were  deter- 
mined for  net  profits,  as  shown  below. 

19  (.9  ,S- 


Upper  Qua- 
Median 
Lower  Quartile 


.969 
(54:2  Rosv:or:drint.s] 


I .  / 
5.5 


3.6 


9 . 6% 

7.6 

5.3 


36-138  O  -  70  -  Vol.  2  -6 
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Retail  Tire 

and 
Retread  Prices 


Retail  passenger  tire  lists,  on  an  index  basis,  were  up  5.7  points  in  June, 
1969  over  the  average  for  1968. 

A  comparison  between  the  1969  and  1968  retail  prices  is  shown  on 
Chart  II. 

CHART  II 

RETAIL  PASSENGER  TIRE  PRICES   RECEIVED  BY  NTDRA  DEALERS 

1969  vs.    1968 


Median  Price  $28.50  Median  Price  $25.70 

Retail  prices  received  for  passenger  tire  retreads  are  shown  and  com- 
pared with  those  of  a  year  ago  in  Chart  III. 

CHART  III 

PRICES  RECEIVED  BY  NTDRA  DEALERS  FOR  PASSENGER  TIRE  RETREADS 

1969  vs.   1968 


Balot-   37.50 
0.8% 


Median  Price  $12.87  Median  Price  $12.70 

Retread  prices  of  passenger  tires,  as  noted,  have  risen  only  1.3  percent — 
from  $12.70  to  $12.87 — over  the  year,  yet  the  price  spread  seems  to  have 
narrowed.  Only  2.4  percent  of  all  retread  sales  are  above  $17.50  and  a  mere 
bagatelle  is  below  $7.50  so  the  two  price  groups,  $7.50 -$12.49  and 
$12.50 -$17.49  account  for  97  percent  of  the  sales. 


539 


Dealer 
Location 


fASLE   Vil 


Ps  i  UKM 


DEALEf 


iON 


BY    ri-i 


rsTY   CI7I 


■ifv 


C II  y  - : 

Unde: 

25,  r 


1969 


Hi 


!  ne  iota:  : 
and  also  in 


or  suhi 


.;-iter 


While  the  '  /nsiis  of   I960  indicate;'  approximately    13,   15 

and  \o  percent^,  ic-pceiiveh;.  of  the  populatieni  sr. ■-U  in  cities  of  750,000 
and  up,  100,000- 749,000.  ;vnd  in  :^'=;.000  -  90.000.  these  fibres  do  not 
include  the  suburbs    Also,  p,  eoucciv 

dale.  Bu'  ;h  iiiaiketiiig  gL!ide>   m 

hciieiiiuaik  ;i  sUMe  diiiiibuticin  prullle 


We  can  state  that  N  I  DR.\  de-!^ 
same  hoki";  true  for  the  areas  witlii: 
iocatv              -ntown"'  or  within   the  center. 
fairly,  .specialty  businesses  to  be.  As  retail  ti 
cxplosi(in    •■-•■•'  -'I-    ■:-  '-■ <■■--    '■■-'-rs. 


Vhile  62  percent  of  them  are 

\s!icrc  uld  expect 

'aniicd  out  with  the  urban 
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Retreading  By 
NTORA  Dealers 


'1  he  1969  Study  asked  specific  questions  on  retreading  in  Drdcr  to  secure 
a  better  check  on  the  incidence  and  scale  of  retreading  operations  among 
dea:  uuber  of  retreaders  by  sales  volume  brackets  constitutes  our 

first  niea>ure!)icnt — See  Table  Mil. 


TABLE  Vill 


NUMBER   OF   RETREADERS 


BY   SALES   VOLUME   CiASSIFICATiONS 


1969 


Tr,t;.  1 

% 

\ 

q_ 

326 

187 

100  , 

93 

51 

54  .  8 

2 ' '" 

80 

45 

56.3 

t ,  . 

55 

36 

63.5 

1,000 

000  - 

33 

21 

2,000 

000  a.->.  .  . 

26 

15 

In  litis  sample  57.4  percent  of  the  group  operated  retreading  shops. 
This  is  below  the  findings  in  the  Spring  Study  which  showed  64.9  percetit  as 
retread  operators.  Retreading  appears  to  be  most  common  among  the  5250,000 
volume-and-up  dealers.  Table  l.X  shows  the  percentage  of  retreads  to  total 
sales  by  volume  groups. 

8 
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TABLE   IX 
PERCENTAGES   OF   RETREAD   SALES   TO   TOTAL   SALF<:   r,r   sptrfading 
DEALERS   BY   VOLUME -SIX   GROU 
1969 


id  Over 


itration 


;n  Stiics  \'OiUii;C, 


Rl-  SKKADlNf;   OPERAilONS   B^    Ki  l.lO^h 


?adinc  is  not  uniform.  Consequemly,  we  could  not  expect 
be  either.  Tab^ 


TABLE   X 
CONCENTRATION   OF   DEALER   RETREADERS   BY   GEOGRAPHICAL   AREAS 

1969 


Area 


Total 


North  Eas' 

South  Atl- 

North  East  Ccntidl      j 

North  West  Centra!     I 

South  C. 

Mountair,  | 

Pacific  1 

Other 


Ni.    Dc^alpr- 

%    to 

Re 

sj3or;dents 

187 

57.4°c 

32 

50.1 

49 

22 

J  V  .  /■ 

7 

33.3 

29 

65.9- 

17 

77 .  3 

25 

G2.5 

■peration  ratio  is  low  in  the  North  East,  North  East  Central 
and  North  Wesi  Central  sections.  But  throughout  the  Southland,  the  Mountain 
and  Paci  t  areas,  the  rctreadi;'  '    '  iuh. 


542 

■  i  shows  the  moruiiiy  p.j.s;,oi!g.;:  /tread  cap^iciiy  and  pro- 


TABIE   XI 

NTDRA   DEALER   PASSEIMGER   TIRE   RETREADING   CAPACITY 

AND   PRODUCTION   BY   MONTHIY   UNIT   OOTPUI 

1969 


these  data,  it  wiiukl  appear  that  the  dealer-relreaders  in  our  sample 
have  avciagc  capacity  of  alxnu  1834,4  passenger  tires  per  month  ;md  produce 
approximately  1272.7  tires  per  month.  This  means  that  they  are  operating  at 
69.4  pcrr.-nt  of  capacity.  Thi'-  does  not  appear  to  be  a  bad  perfr.rin.tnce 
iecorti 


(  xaniination  of   Fabic   \!  indicates  the  tendency  for  production  to  be 
euneentratcd  in  the  hirgcr  ,  Forty-five  shops  or  over  25  percent  of  the 

total  are  in  the  4^9  and  :  ;  ntonthly  unit  bracket.  Yet  these  shops  show 
only  shghtiy  over  three  vi:rLcn\  of  the  unit  capacity.  In  output  terms,  4i 
percent  of  the  shops  are  in  these  low  categories  and  turn  out  only  six  percent 
of  the  product.  Again,  50  percent  of  the  shops  in  number  are  responsible  for 
only  10- 1  I  percent  of  the  output! 


Most  of  the  dealer  shops  operate  on  a  one  shift  basis.  This  is  observed 
in  Table  XII. 

10 
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TABLE   Xi! 
NUMBER    OF   SHrPT^,    OPFRATED    BY    DEAIER  RETREADERS 


1  /- .  3 
1  9  .  0 


On]  'iift 

VVhc!  cconoiiacai  trie  cquipiacnl  j,s  a  question. 

f  ..  ,,,uiLaiv>  i:>>n,  ample  capa*  'v  '■'<  r»-i"i"^n,,.ni  .■.Hi.riit.uiv: 

!•  extended  shift  operation. 

i  ii^   v..  rtrayccl  in 

Table  XI II. 

TABLE  Xni 

TRUCK   TISP   RFTRFADING    CAPACITY   OF   NTORA   DEALER   RESPONDENTS 

1969 


per  month  nnd  production  304  or  at  n  60.8  percent  operating  level. 
Hu-  operatir:  \n  the  t;  'crcent  than  in 

the  passengc! 

In  truck  lire  retreading,  approximately  2U  percent  of  the  shops  have 
retread  capacities  of  under  100  units  monthly  and  these  account  for  under 
two  percent  of  totar  capacity.  These  shops — under  100  unhs  per  month, 
however  about  3.7  percent  of  the  output.  Here  again  almost  50 

percent  of  the  dealer  shops  (68)  .  299  unit  class  or  below  and 

account  for  only  12.3  percent  of  the  capacity  and  24  percent  of  the  output. 
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DEALER  POSITION  IN  THE  RETREADING  INDUSTRY 

From  these  data,  it  is  possible  to  make  some  rough  guesses  as  to  the 
NTDRA  Dealers'  position  in  the  passenger  and  truck  tire  retreading  industry. 
This  will  take  some  juggling  since  our  sample  is  not  typical  of  the  entire 
NTDRA  dealer  membership.  We  have  to  make  an  adjustment  for  this  factor 
first. 

Our  sample  showed  average  sales  per  dealer  of  $621,000  vs.  the  NTDRA 
dealer  average  of  $514,000.  The  1969  sample  then  is  some  20  percent  above 
average.  Since  retreading  activity  concentrates  relatively  heavier  than  sales 
in  the  hands  of  the  larger  dealers,  this  distortion  is  even  greater  for  retread- 
ing. Let  us  assume,  therefore,  a  double  or  40  percent  distortion  factor  in 
this  case. 

Adjusting  average  dealer  (as  per  the  Survey)  capacity  and  production  to 
60  per  cent,  we  get  the  following: 

Adjusted  Passenger  Retread  Monthly  Capacity — 1834.4  X  -60  = 
1101  units. 

Adjusted  Passenger  Retread  Monthly  Production — 1272.7  X  -60  = 
764  units. 

Annual  Adjusted  Capacity — 1101  X  12  =  13,212  units. 

Annual  Adjusted  Production — 764  X  12  =  9,168  units. 

According  to  Additional  Road  Signs,  NTDRA,  2443  NTDRA  dealers 
retread  passenger  tires.  Hence,  multiplying  the  above  data  by  this  figure,  we 
get  the  following  passenger  tire  retread  total: 

NTDRA  Dealers  Annual  Passenger  Retread  Capacity  =  32,276,916 
units. 

NTDRA  Dealers  Annual  Passenger  Retread  Production  =  22,297,424 
units. 

Our  estimate  of  passenger  retreads  for  1969  is  41,000,000.  On  this 
basis,  NTDRA  dealers  will  do  54.4  per  cent  (22,297,424)  of  the  passenger 

(41,000,000) 
tire  unit  retread  output  in  1969.  This  ratio  seems  a  little  high  for  50-52  per- 
cent is  believed  to  be  a  more  realistic  figure. 

We  proceed  in  the  same  manner  to  determine  total  NTDRA  Dealers' 
position  in  the  truck  tire  retread  field,  except  that  here  we  use  a  65  percent 
adjustment  factor  instead  of  the  60  percent  used  for  passenger  retreads.  The 
justification  for  this  alteration  was  the  fact  that  the  truck  retreading  distribu- 
tion was  less  orderly  and  less  asymmetrical  than  was  the  passenger  tire 
retreading  profile. 

Using  this  65  percent  adjustment  factor,  we  derive  annual  per-dealer 

capacity  and  production  truck  retread  figures  of  3,896  and  2,371  respectively. 

Raising  these  figures  to  the  NTDRA  membership  basis  by  multiplying  by 

2108  (the  number  of  truck  retreaders),  we  get  annual  totals  of  8,212,768 

and  4,998,068  respectively.  Dividing  the  latter  figure  by  the  anticipated  1969 

truck  tire  retread  production  (4,998,068)  an  NTDRA  dealer  output  ratio  of 

(9,400,000) 
53.2  percent  is  derived.  This  appears  to  be  reasonable  and  realistic. 
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The  final  inquiry  on  letivautng  asked  the  staf 


business  in  1969 
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TABLE   XIV 
STATE  OF   THE   RETREADING   BUSINESS   IN    1969   vs.    1968 


TY_£e  Retrecding 

.Vorse 

Passeriger  Tiros                                   'l'i':> 
%                                                 100. 

lOi 
37% 

69 
25% 

Truck  Tires                                              ^  '- 
% 

103 
42% 

29 

12% 

Off- Road  Tires                                     Hi, 

00 

24 

!9% 

Passenger  lu  idnig  in  1969  appears  to  be  running  somewhat  better 

than  a  year  ago,  aJUiough  tread  rubber  shipments  do  not  so  indicate.  The 
same  situation  holds  for  truck  tire  retread'""  ''^'^  ''*^o-road  activity  is  just 
holding  its  own  for  these  field  soundings. 


Stores  0 
ByDea 


ated 


1  tii.s  }ciir  again  we  asked  the  dealers  about  the  number  of  stores  oper- 
ated and  their  store  plans.  The  returns  are  given  K-lnw; 

TABLE  XV 

NUMBER   OF   STORES   OPERATED   BY   NTDRA   DEALERS 

1969 


Number  Stores 

• 

Rejjegndina^ 

One 

224 

71.  i  % 

Two 

15.9 

Three 

5.1 

Four 

12 

3.8 

Five  -  Six 

6 

1.9 

Seven  -  Nine 

4 

1.2 

Ten  or  more 

3 

1.0 

TOTAL 

315 

100.0 

The  total  number  of  stores  operated  by  our  dealer  sample  (statistically) 
amounted  to  606.  This  number  divided  by  the  315  respondents  gives  a  store 
operation  ratio  of  1 .92.  The  comparison  with  a  year  ago  is  shown  in  Chart  IV. 
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CHART   IV 
NUMBER  OF  STORES 
OPERATED   BY   NTDRA   DEALERS 


1969 


1968 


5    or    ^'ore    Stores 


Average  1 .9  Stores 


Average  1.5  Stores 


From  the  increased  store  operation  ratio,  Dealers'  store  plans  for  1968 
seemed  to  have  been  carried  out.  This  year's  plans  are  very  similar  to  those 
presented  a  year  ago  so  if  high  interest  and  shortage  of  capital  do  not  prevent 
their  fruition,  1970  will  see  further  dealer  store  developments. 


The  projection  for  1969  was  30  to  31%.  Apparently,  it  fell  1  to  2% 
below  average  and  yet  the  trend  here  is  significantly  strong  and  indicative  of 
the  far  sighted  planning  of  the  Independent  Tire  Dealer  in  his  forecast  for 
the  future. 
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CHART   V 
DEALERS'   NEW   STORE   PLANS 


Before  turning  U;  ^  ^,i;,vi  ^■...,,,,i>.*;,.- 
investment  commitment';,  ]cf>.  see  how  cle 
interest  eosts.  In  repl;.  inquiry  "i 

eosts  and  interest  rates  atlect  your  planning.'' 


'rtfd   present   tabor   and 

wvill  inc;  '  !-X'i 

icipons  leceived: 


TABLE   XVi 


TO    WHAT    EXTENT    HiGH    LABOR    COSTS    AND    INTEREST 


RATES   WILL   AFFECT   DEALER   PLANNING? 


j 
..^                            DealerF 

-- 

1 

Ub:.,;-  Costs              28S            j 

39         13.- 
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Dealer  Improvement 

and 
Investment  Plans 


Beyond  all  doubt  both  soaring  labor  costs  and  interest  rates  are  having 
some  depressive  effect  on  dealers'  building  expansion  and  modernization 
programs.  Yet  when  dealers'  expansion  and  investment  plans  are  examined, 
they  are  progressively  bold  and  venturesome,  indeed.  See  Table  XVII. 


TABLE  XVII 
NTORA   DEALERS   IMPROVEMENTS   AND   INVESTMENT   PLANS 


Number 

Type 

Dealers 

Aggregate  Investment 

Area 

Investment 

(Total  222  Deal 

ers  Answering) 

Store 

New  Buildings 

9 

$       725,500 

Facilities: 

Expansion 

30 

886,250 

Modernization 
Total 

70 

706,400 

109 

$  2,318,150 

Retreading 

New  Buildings 

11 

$       488,750 

Facilities: 

Expansion 

23 

694,500 

Equipment 

71 

1,002,500 

Extruder  Equipment 
Total 

5 

128,000 

110 

$  2,313,750 

Equipment: 

Trucks 

Equipment  (Matrices, 

9 

$       113,500 

Molds,  Lifts,  Tools) 

81 

438,500 

Brake  and  Wheel 
Total 

10 

56,000 

100 

$       608,000 

Branches  - 
Sub  Stores: 


Warehouses: 


Branches 
Service  Center 

Total 

Warehouses  or  Enlargement 


51 
1 


52 

15 


$  2,325,250 
87,500 


$  2,412,750 
$  1,121,250 


TOTAL  INVESTMENT 

Average  Per  Dealer 


$  8,773,900 
$         39,522 
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Watchword— 
"Expansion" 


When  dealers  were  asked  which  departments  were  to  be  expanded  and 
which  cut-back,  the  vote  was  loud  and  clear  for  expansion.  The  1969  picture 
is  recorded  in  Table  XVIII. 


TABLE   XVm 

DEPARTMENTS   TIRE   DEALERS   PLAN   TO   EXPAND   OR   CUT-BACK 
DURING   THE   NEXT   TWELVE   MONTHS 


jT- 

BACK 

Sales  Areas 

^'•alcrs      % 

New  Passenger  Tlr- 

98 

9% 

1.1°/ 

New  Truck  Tirt- 

A  I  '                \'  1 

c 

20 

8.4 

Passenger  Rett- 

":■;■■                     aO 

36 

19.5 

Truck  Retread': 

-   : ._-                 i:  4 

9 

24 

:  5  .  i 

Winter  Tire  Sale  s 

;  t  'y                  'j  1= 

9 

8 

4.1 

Studded  Tire  Sa; 

';  ~  f                      -i  "; 

I 

S 

4.9 

Brake  Activitie; 

CO 

7 

i  0 

10.3 

Wheel  Alignme 

'.;  i 

9 

1  3 

8.1 

Other  Services 

t'8 

7 

!7 

11.3 

Other  Merchan 

-■.8 

All  areas  get  an  approval  vote  of  80  percent  or  better,  if  there  are  weak 
areas,  thev  are  Passensicr  and  Truck  Retreading  and  Other  Merchandise  Sales. 


Product 
Prospects 


To  keep  check  on  NIDRA  Dealers,  tire  programs  and  merchandise 
attitudes,  dealers  were  asked  whether  they  now  handle  or  plan  to  handle  cer- 
tain types  of  tires.  Also,  they  were  asked  to  indicate  the  sales  prospects  for 
each  type  in  1970  vs.  present  sales.  The  types  o!  tires  now  handled  or  plan 
will  be  in  their  sales  programs  soon,  are  depicted  in  Table  XIX. 
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TABLE   XiX 
PASSENGER   TYPE   TIRES   HANDLED   PRESENTLY   OR 


PLANNED   TO 

BE 

HANDLED 

SOON 

Dealer 

3  Ha 

ndlir.'.; 

!e  Soon 

1^)  .:rnhr--r 

% 

% 

213 

77.7% 

7 

2.6  = 

.   /   / 

64  .  6 

13 

4.7 

6  -t  ci 

88.7 

9 

3.3 

r-.- 

233 

8S,0 

7 

2.6 

R.' 

197 

1 

0.4 

R:. 

1 '  '' 

1  7 

6.2 

With  ihe  txccpiion  nf  radiai  ttrcs,  ail  oi  ihc  tire  types  mentioned  seem 
to  have  gcncrai  deal  70  or  80  percent  brackets. 

Compared  to  la^i  year's  finding.-),  ii  is  interesting  to  note  that: 

1.  Belted  tire  coverage  is  up  fully  25  percent. 

2.  Snow  and  studded  tires  are  up  a  few  percentage  points. 

3.  Conventionai-wide  treaded  tires  and  radiais  seem  to  have  i" alien  off 
slightly. 

Looking  ahead  to  h)7U,  dealers  generally  are  optimistic  as  to  the  sales 
prospects  for  most  of  the  .^  '■  'x^  products.  F'or  the  score  see  Chart  VI. 


CHART  VI 

NTDRA   DEALER   SALES   EXPECTATIONS   FOR   VARIOUS   TYPES   OF   TIRES 

1970   vs.    1969 


'■•.rioMs 
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Business  Outlook- 
1970 


in  the  tinal  question  pertaining  to  plans,  sales  and  1'  outlook,  we 

asked  the  dealers  to  voice  their  altitudes  regarding  the  outlook  for  five  key 
items  in  1970  vs.  1969.  Their  crystal  ball  fuidings  are  summarized  in  Table 
XX. 

TABLE   XX 

DEALS,   OPINIONS   ON   OUTLOOK   FOR   FIVE   KEY    ITEMS 
IN    1970   vs.    1969 


Items 


T  Deaieri 
vveririg 


Percentage  Expressions 

Business   '--'■"'  "s.   1969 


Wori 


Total  Sales 

293 

.3% 

1.7° 

Net  Profits 

290 

Sa.tj 

^  -w-  .    J 

13.  1 

Manpower  Situation 

286 

15.7 

48.  ,: 

J6.0 

Retread  Casing  Supply 

238 

23.9 

63.  ; 

!3.0 

Competitive  Situation 

2Rf, 

^  .  4 

f.i  1   _    , 

?  f ;      ■- 

The  total  sales  and  net  protit  picture  is  almost  the  duplicate  oi  that  re- 
ported a  year  ago.  The  manpower  and  retread  casing  situations  appear  to 
have  improved  slightly.  The  competitive  situation  ha.sn't  altered  much,  at  icasi 
not  sufficiently  to  be  statistically  significant. 

IS  AIR  I'OLl  HON  BKCOMINC,   A   PKOHUM? 

Finally  dealers  were  asked  il  air  pollution  control  regulations  were  be- 
coming a  problem  in  their  areas.  .Apparently  it  i^  iuii  as  the  responses  show: 


TABLE   XXi 

ARE   AIR   POLLUTION   CONTROL   REGULATIONS 
A   PROBLEM   TO   YOUR   SHOP? 


Answers 

Number  Dealers  An. 

, 

Total 

305 

1   .  .            :'■     O/ 

Yes 

No 

May  be  Soon 

27 
22-J 

54 

0.9% 
73.4 
17.7 
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SUMMARY  AND  CONCLUSIONS 

There  is  every  evidence  that  NTDRA  dealers  have  not  only  moved  for- 
ward in  1969,  but  that  they  are  alert  and  pushing  toward  more  goals  to  con- 
quer. This  statement  is  supported  by  the  fiindings  of  the  1969  NTDRA 
Dealer  Survey.  The  following  statements  point  up  some  of  the  more  impor- 
tant findings  of  this  survey. 


1.  NTDRA  Dealers  appear  to  be 
continuously  growing  in  size 
and  scale  of  operations — 56 
respondents  exceeded  $1,000,- 
000  in  annual  sales  volume. 

2.  The  typical  tire  dealers'  sale 
and  service  pattern  is  quite 
constant,  but  1969  shows  more 
emphasis  on  tire  and  retread 
sales  and  less  on  service  and 
other  merchandise  activities. 
This  statement  is  further 
proved,  by  an  analysis  of  sales 
concentration  reported  in  Table 
IV. 

3.  While  our  sample  showed  an 
overall  retread  sales  ratio  of 
13.1  percent,  dealers  with  re- 
tread shops  had  a  retread  sales 
ratio  of  31.2  percent. 

4.  In  the  first  six  months  of  1969, 
NTDRA  Dealers  (per  sample) 
reflected  a  sales  gain  of  15.3 
percent  or  over  double  that  of 
the  industry's  unit  tire  sales 
gain. 

5.  For  the  six  month's  period, 
1969,  versus  the  corresponding 
period  in  1968,  Dealer  gross 
profits  advanced  about  .4  per- 
centage points,  and  net  profits 
gained  .1  percent  or  more.  It 
will  be  recalled  that  manufac- 
turers' profits  in  most  fields 
have  been  depressed  in  this  re- 
cent period. 

6.  Retail  tire  prices,  at  the 
NTDRA  Dealer  level,  have 
registered  a  phenomenal  gain. 
They  have  advanced  $2.80  per 


tire  from  $25.70  to  $28.50. 
This  has  been  caused  primarily, 
by  the  sales  of  higher  priced 
tires,  although  tire  prices  have 
advanced  somewhat. 

7.  Retread  tire  sales  prices  have 
remained  relatively  constant — 
they  have  moved  upward  only 
some  2.4  percent. 

8.  Tire  dealers,  as  other  types  of 
retail  sellers,  appear  to  have 
followed  retail  trade  which  has 
concentrated  in  the  urban  areas 
and  diffused  into  the  neighbor- 
hoods and  suburbs. 

9.  Of  the  1969  dealer  sample, 
57.4  percent  operated  retread 
shops.  This,  we  believe,  is  some 
seven  percent  below  the  general 
dealer  average.  Shop  incidence 
is  higher,  of  course,  among  the 
middle  size  dealers  and  above. 

10.  Retreading  shop  incidence 
varies  from  33.3  percent  in  the 
North  Central  States  to  a  high 
of  73.1  in  the  South  Atlantic 
area.  This  is  a  variation  of  over 
100  percent.  The  Mountain 
States  recorded  an  even  higher 
ratio. 

1 1 .  Dealer  retreading,  more  and 
more,  seems  to  be  concentrat- 
ing in  the  larger  shops.  In  the 
case  of  both  passenger  and 
truck  tire  retreading,  50  per- 
cent of  the  smaller  shops  ac- 
counted for  only  some  12  per- 
cent of  the  output,  while  the 
top  25  percent  of  the  shops 
turned  out  some  70  percent  of 
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the  units. 

12.  Capacity  in  both  the  passenger 
and  truck  tire  retread  sectors  is 
well  in  excess  of  operating 
rates,  which  approximate  69.4 
percent  in  the  former  and  60.8 
percent  in  the  latter  area.  In 
total,  shops  are  working  on  ap- 
proximately a  9.6  hour  basis. 

13.  From  the  data  presented,  we 
estimated  that  NTDRA  re- 
treaders  produce  some  50  per- 
cent of  passenger  tire  retreads 
and  somewhere  between  53-54 
percent  of  the  retread  truck 
tires. 

14.  Dealers  report,  by  a  slight  ma- 
jority, that  the  1969  passenger 
tire  retread  business  is  running 
the  "Same"  or  "Better"  than 
a  year  ago.  The  outlook  for 
truck  tires  is  even  somewhat 
stronger.  Off-the-road  tires 
seem  to  be  about  holding  their 
own. 

15.  The  data  indicate  that  dealers 
have  been  more  active  in 
branch  store  operations  during 
the  past  year.  Dealers  show  1 .9 
stores  per  dealer  in  1969  vs. 
1.5  stores  previously.  The  out- 
look for  further  expansion  in 
this  area  is  good,  if  high  labor 
costs  and  astronomical  interest 
rates  do  not  block  develop- 
ment. 

16.  Dealers  indicate  bold  and 
strong  expansion  and  capital 
investment  plans  for  the  year 
ahead.  It  was  revealed  by  222 
dealers  that  they  plan  to  spend 
a  total  of  $8,773,900  for  new 
stores,  retread  plants,  ware- 
houses, modernization  and 
equipment  in  the  forthcoming 
twelve  months.  This  amounts 
to  an  average  of  $39,522  per 
dealer. 

17.  Relative   to   departmental   de- 


velopments, dealers  voted  for 
expansion  in  most  areas.  Pas- 
senger and  truck  tire  sales 
showed  up  strong  as  did  sales 
of  winter  and  studded  tires. 
Retreading  was  somewhat  less 
optimistically  indicated  al- 
though it  ran  about  four  for 
expansion  vs.  one  vote  against. 

18.  The  new  belted  tires — in  both 
standard  and  wide  treads — 
show  a  higher  dealer  accept- 
ance. Their  exposure  has  in- 
creased over  the  year.  Snow 
and  studded  tires,  also,  appear 
strong.  Regular  tires — even 
with  wide  treads — and  radials 
seem  to  have  lost  a  few  points 
in  position. 

19.  Dealer  sales  expectations,  in 
1970,  support  the  above  find- 
ings. Over  59  percent  of  the 
dealers  expect  materially  better 
sales  for  belted  tires  with  stand- 
ard treads  next  year  and  49 
percent  see  the  same  condition 
for  belted  tires  with  wide 
treads. 

20.  Looking  ahead,  dealers  foresee 
in  the  next  twelve  months: 

a.  Better  total  sales. 

b.  Better  net  profits. 

c.  The   manpower  situation 
about  as  it  is  presently. 

d.  About  a  static  casing 
supply. 

e.  A  competitive  situation 
approximately  as  it  is 
presently  or  slightly 
worse. 

21.  Air  pollution  does  not  pose  a 
problem  to  the  great  majority 
of  the  dealers  presently. 

22.  Finally,  NTDRA  dealers  have 
been  pushing  ahead  in  1969 
and  from  their  product,  facility, 
and  investment  plans  they  ex- 
pect to  continue,  if  not  to  ac- 
celerate, their  gains  in  1970. 
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ADDENDA 

Reference  taken  from  1968  NTDRA  Tire  Dealers  Survey 

Photo  of  Table  XVI  —  "Road  Signs,"  p.  15 

Photo  of  Table  VIII  —  "Road  Signs,"  p.  9 

Photo  of  Table  VI  —  "Road  Signs,"  p.  8 

Photo  of  Table  VII  —  "Road  Signs,"  p.  8 

Photo  of  Chart  III  —  "Road  Signs,"  p.  13 

Photo  of  Table  XIV  —  "Road  Signs,"  p.  14 

Photo  of  Table  XV  —  "Road  Signs,"  p.  14 


TABLE  XVI 
PERCENTAGES  OF  NTDRA  DEALERS  SELLING  VARIOUS  TYPES 

OF  TIRE  BRANDS-  1968 
(1104  Dealers  the  Base) 


Percent  of 

Dealers 

Selling 

Percent  Mentions  Sell 

ng  OS 

Brand 

100% 

First  or 

2nd 

3rd 

Groups 

Answers 

Base 

Total 

Only  Line 

Line 

Line 

Big  5 

Major 

74.4 

38.5 

100 

73.0 

16.8 

10.2 

Assoc. 

32.7 

16.9 

100 

41.3 

37.1 

21.6 

Smaller  Mtr. 

Major 

33.9 

17.5 

100 

49.9 

33.1 

17.0 

Assoc. 

9.2 

4.8 

100 

34.3 

31.4 

34.3 

Wholesale  Distr. 

24.8 

12.8 

100 

35.9 

37.6 

26.5 

Foreign 

17.0 

8.8 

100 

16.5 

54.8 

28.7 

Own  Brand 

1.2 

0.7 

100 

38.5 

23.1 

38.4 

Total 

193.2 

100.0 

TABLE  VIII 
NUMBER  AND  PERCENTAGE  OF  SURVEYED  DEALERS  AND  NTDRA 
MEMBERS  NOT-OPERATING  AND  OPERATING  RETREAD  SHOPS 


Shop-Operation 

Number 

Survey 

Samp 

e 
% 

NTDRA 
Membership 

Total 

1104 

100.0 

4000 

No  Shop 
Operate  Shop 

387 
717 

35.1 
64.9 

1404 
2596 
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TABLE  VI 

AVERAGE  NUMBER  OF  EMPLOYEES  BY  NTDRA  SALES  VOLUME 
CLASSIFICATIONS-  1968 


Sales  Volume  Number  of 

Groups  (000)  NTDRA  Members 


1    -          99  416 

100  -      249  1,228 

250  -     499  1,080 

500  -     999  780 

1,000  -  1,999  356 

2,000  and  Over  140 


A  vera 

ge  Number 

of  E 

mployees 

3.8 

5.6 

9.9 

17.5 

28.6 

51.7 

Total 4,000  12.9 


TABLE  VII 

SALES  PRODUCTIVITY  PER  EMPLOYEE  BY  NTDRA  DEALER  VOLUME 

CATEGORIES 


Sales  Average  Number 

Mid-values  Employees 


$      50,000  3.8 

175,000  5.6 

375, 000  9. 9 

750,000  17.5 

1,500,000  28.6 

2,500,000  51.7 


Average  Sales 

per  Employee 

$13,158 

31,250 

37, 878 

42,  857 

52,  447 

48,356 

23 
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CHART  III 

SALES  OF  THE  AVERAGE  RETREADING  DEALER  VS.  THE   NON-RETREADING   DEALER 

1968 


RETREADING   DEALER 
SALES  $551,995 


NON-RETREADING   DEALER 
SALES  $462,886 


TABLE  XV 
THE  RETREADING  MARKET  BY  UNITS  AND  VALUE  -  1968 


Type  of 

Tires 

Total 

Retread  Market 

Units  (000) 

Value 

Value  (000) 

Pass.  Tires 

40,  500 

$   11.50 

$465,  750 

T&  B  Tires 

9,300 

27.50 

255,  750 

Off-Road  Tires 

180 

450. 00 

81,000 

Airplane  Tires 

900 

60.00 

54, 000 

Total 

50,880 

$856, 500 

TABLE  XIV 

ESTIMATES  OF  NTDRA  DEALER  SALES  RELATIVE  TO  TOTAL 

INDUSTRY  SALES-  1968 

(000) 


NTDRA 

Products 

Dealer 

Industry 

Percent  Dealers 

Service 

Sales 

Volume 

to  Industry 

Pass.  Tires 

$889,888 

$3,145,000 

28.3 

Truck  Tires 

$346,924 

$1,100,000 

31.5 

Retreading 

$439, 660 

$    856,500 

51.8 

Batteries 

$  34, 928 

$1,000,000 

3.5 

Tires  &  Other  Serv. 

$  92, 452 

Brake  &  Wheels 

$  65,  744 

$    850,000 

7.7 

Other  Mdse.  etc. 

$180,796 

24 
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Mr.  Marsh.  It  has  also  been  charged  that  the  Robinson- Patman  Act 
is  anticompetitive.  This  is  an  ilhisory  proposition  at  best.  The  Robin- 
son-Patman  Act  was  designed  to  and  properily  serves  the  purpose  of 
preserving  the  competitiveness  of  our  economy.  The  Robinson-Patman 
Act,  as  we  view  it,  is  desi^ied  to  preserve  competitors,  without  which 
there  could  be  no  competition. 

The  critics  of  the  Robinson-Patman  Act  should  recognize  that  it 
would  be  just  as  logical  to  say  that  the  civilized  and  legal  requirement 
that  disputes  among  citizens  be  resolved  in  court  is  a  restraint  on 
freedom  and  liberty.  If  I  might  draw  a  more  popular  analogy,  this 
criticism  of  the  Robinson-Patman  Act  is  no  more  logical  than  to  say 
that  the  rules  of  football  prohibiting  clipping,  tripping,  and  personal 
fouls  deprive  that  sport  of  its  status  as  a  game  of  physical  contact.  The 
rules  are  designed  to  avoid  needless  injury  to  the  players,  without 
whom  there  would  be  no  sport  at  all. 

It  has  been  charged  that  the  Robinson-Patman  Act  has  "harmed 
small  business  more  than  it  has  helped  it"  (statement  of  Mr.  Posner, 
Tr.  246).  Speaking  for  small  business  in  the  tire  distribution  industry, 
we  challenge  this  statement.  We  have  no  evidence  of  any  harm  inflicted 
upon  our  members  by  the  Robinson-Patman  Act.  On  the  other  hand, 
we  are  confident  that  our  current  prosperity  is  in  some  measure  attrib- 
utable to  the  restraints  imposed  upon  manufacturers  by  the  act. 

It  has  been  charged  as  well  that  the  Robinson-Patman  Act  is  the 
product  of  the  depression  and  was  designed  to  cure  the  economic  ills 
of  the  depression.  Frankly  the  logic  of  this  charge  escapes  us.  "VYhat 
were  ills  for  small  businessmen  in  the  1930-s  would  immediately  be- 
come dangers  to  small  businessmen  in  the  1970's  were  Robinson- 
Patman  repealed  or  seriously  modified. 

I  submit  that  underlying  the  criticism  of  Robinson-Patman  is  an 
attitude  and  mood  most  unsympathetic  to  small  business.  The  critics  of 
Robinson-Patman  seem  to  be  imbued  with  the  premise  that  small  busi- 
ness is  somehow  inefficient. 

As  one  who  has  represented  small  business  for  two  decades,  I  can 
conceive  of  no  statement  with  which  I  more  profoundly  disagree.  In 
evaluating  small  business  one  must  carefully  distinguish  between 
efficiency  and  jwwer  in  the  marketplace.  Robinson-Patman,  in  my 
view,  deals  with  power;  it  properly  protects  small  businessmen  by 
restraining  the  misuse  of  power.  In  protecting  small  businessmen,  it 
serves  not  only  those  immediate  beneficiaries,  but  the  society  as  a  whole. 

I  am  comforted  in  my  beliefs  by  an  extemporaneous  remark  by  then 
Senator  Humphrey  during  hearings  of  the  Senate  Small  Business 
Committee  in  1959.  Senator  Humphrey  stated : 

There  is  a  philosophical  argument  here  which  is  quite  basic.  If  the  whole  scheme 
of  the  American  system  is  to  see  how  you  can  get  some  goods  from  the  manu- 
facturer to  the  consumer  at  the  cheapest  price,  then  you  are  going  to  eliminate 
practically  all  the  main  streets  and  all  the  business  outlets  of  this  country,  .  .  . 
they  have  got  a  good  system  in  Russia  like  that.  I  mean  they  manufacture  stuff 
and  they  have  one  big  department  store  in  Moscow,  Gum's ;  and  you  like  it  or 
not,  that  is  the  big  deal,  and,  that  is  where  you  go.  Now,  I  am  against  that, 
unqualifiedly. 

When  you  are  talking  about  the  consumer,  you  are  not  talking  about  a  special 
breed.  Everybody  is  a  consumer.  So  is  the  manufacturer.  So  is  the  intermediary. 
So  is  the  wiiolesaler.  Our  family  are  consumers,  and  we  are  not  manufacturers 
or  wholesalers. 
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I  think  there  is  a  tendency  in  American  econonaic  law — it  is  maybe  not  your 
fault,  but  I  want  to  get  it  off  my  chest — three  is  a  present  tendency,  which  is 
aided  and  abetted  by  some  powerful  influences  in  this  country,  all  you  have  to  do 
is  get  a  big  processor  and  get  the  stuff  out  to  the  consumer  as  cheaply  as  you  can. 

The  trouble  is,  it  is  never  cheap.  What  happens,  somewhere  along  the  line 
all  the  savings  are  gobbled  up,  and  they  are  generally  gobbled  back  up  at  the 
starting  point .  .  . 

Of  course,  I  do  not  know  what  will  happen  to  the  country,  but  it  will  get 
the  price  down. 

The  problem  we  get  into  here  is,  if  a  tire  company  can  sell  directly  on  the 
alleged  claim  that  this  is  the  way  you  reduce  the  price  to  the  consumer,  pretty 
soon  you  are  going  to  have  everybody  working  for  the  tire  company,  because 
what  are  the  other  ijeople  going  to  do  if  every  big  company  does  this? 

I  think  you  can  get  Heinz  ketchup  cheaper  if  you  can  deliver  it  right  from 
the  Heinz  Manufacturing  Co.,  out  to  the  hamburger  stand  or  out  to  the  barbecue 
pit.  It  would  maybe  save  some  money.  But  what  about  the  grocers?  What  hap- 
pens to  them?  What  happens  to  them  after  a  while? 

You  cannot  put  everybody  in  the  Army. 

(Hearings  before  Subcommittee  of  the  Select  Committee  on  Small  Business, 
U.S.  Senate,  SSth  Cong.,  first  sess.,  June  17,  18,  and  19,  1959,  Tr.  143-144) 

Fundamentally  it  is  because  of  this  philosophy  that  we  oppose  those 
critics  of  the  Robinson-Patman  Act  who  seek  to  reduce  its  effect  on 
the  American  economy. 

There  is  one  criticism  of  the  act  which  we  endorse.  It  has  been  said 
that  "vertically  integrated  firms  are  often  able  to  arrange  their  affairs 
so  as  to  avaid  being  subject  to  the  Act"  (statement  of  Mr.  Posner,  Tr. 
246).  It  appears  to  be  the  law  that  the  Robinson-Patman  Act  does  not 
deal  with  that  situation  in  which  the  manufacturer  distributes  directly 
through  a  company  owned  store  at  a  price  which  is  the  same  as  or 
less  than  that  cliarged  to  the  independent  distributor. 

Even  though  there  is  a  price  discrimination  between  the  distribution 
outlets,  it  is  held  that  there  is  no  violation  of  Robinson-Patman  be- 
cause the  manufacturer  has  legally  made  no  sale  and  is  technically 
dealing  with  itself. 

This  loophole  is  suggested  in  the  statement  of  Vice  President  Hum- 
phrey which  I  quoted.  This  loophole  poses  the  most  dangerous  threat 
of  dual  distribution  on  the  tire  industry — ^the  abuse  of  the  power  of 
giant  manufacturing  concerns. 

These  inherent  objections  to  practices  of  dual  distribution  led  the 
Senate  Small  Business  Committee  to  issue  a  report  on  January  15, 
1964,  recommending  legislation  "to  prevent  a  dual  distributor  from 
using  his  size  and  entry  into  many  markets  to  weaken  comj)etition  in 
any  one  of  these  markets." 

The  proposed  legislation  was  designed  to  require  the  disclosure 
of  information  to  determine  whether  the  manufacturer's  power  was 
being  utilized  to  discriminate  between  markets.  The  Senate  Small 
Business  Committee  described  this  proposed  legislation  as  "a  logical 
extension  of  the  Robinson-Patman  Act's  proscription  by  such  use 
of  po^yer  by  a  seller"  (report  of  the  Subcommittee  on  Retailing,  Dis- 
tribution, and  Marketing  Practices  to  the  Select  Committee  on  Small 
Business,  U.S.  Senate  "Studies  of  Dual  Distribution :  "The  Automo- 
tive Tire  Industry,"  Jan.  15, 1964, 21-22). 

These  recommendations  followed  extensive  hearings  participated 
in  by  representatives  of  the  National  Tire  Dealers  and  Retreaders 
Association,  including  many  of  its  members,  who  presented  specific 
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instances  of  discriminatory  practices  by  manufacturers.  These  con- 
ditions, apparently  considered  legal  despite  the  Robinson-Patman 
Act,  has  continued  unabated. 

We  note  as  well  that  the  report  of  the  House  Select  Committee  on 
Small  Business,  dated  December  30,  1964,  reached  similar  conclu- 
sions as  to  the  dangers  of  dual  distribution. 

2.  AVhile  dual  distribution,  when  practiced  by  a  firm  with  substantial  market 
power,  can  be  harmful  to  small  business,  there  should  be  no  general  or  per 
se  rule  against  dual  distribution.  Its  misuse,  however,  creates  many  of  the 
harmful  effects  found  to  exist. 

The  misuse  of  dual  distribution  can  amount  to  a  perversion  or  distortion 
of  our  competitive  free  enterprise  system,  which  is  traditionally  based  on  the 
assumption  that  the  individual  firm  will  seek  to  maximize  its  position,  within 
the  rules  of  the  game. .  .  . 

If,  however,  a  retail,  wholesale,  or  processing  establishment  engaged  in  dual 
distribution  makes  market  decisions  not  on  the  basis  of  its  own  situation — the 
competition  which  it  faces,  and  similar  factors — but  instead  follows  a  market 
strategy  based  solely  on  what  is  best  for  its  parent  manufacturing  plant,  this 
is  a  basic  change  in  the  normal  competitive  relationship  at  that  level  of  the 
tnarket. 

Legislation  to  cure  these  evils  was  also  introduced  in  the  House. 

Mr.  Chairman,  the  National  Tire  Dealers  and  Retreaders  Associa- 
tion supports  such  legislation,  as  it  did  in  the  early  1960's.  Resolutions 
of  our  membership  meeting  in  annual  convention  have  continually 
supported  legislation  to  curb  abusers  of  dual  distribution  and  to  re- 
quire financial  disclosure  relating  to  dual  distribution  practices.  We 
recommend  such  legislation  to  you  again  at  this  time. 

We  do  so  in  the  context  of  these  hearings  because  we  consider  the 
present  dual  distribution  loophole  to  be  an  anomaly  in  the  Robinson- 
Patman  Act — one  that  has  a  direct  effect  on  our  membership. 

Beyond  that,  we  fully  support,  the  purposes  and  provision  of  the 
Robinson-Patman  Act  and  would  oppose  vigorously  any  attempt  to 
repeal  or  water  it  down. 

Mr.  DiNGELL.  Mr.  Marsh,  you  have  given  the  committee  a  very  help- 
ful statement,  for  which  we  thank  you  very  much. 

Mr.  Conte? 

Mr.  CoxTE.  I  have  no  questions.  I  would  like  to  compliment  the 
witness  for  his  excellent  statement. 

Mr.  DiNGELL.  Mr.  Potvin  ? 

Mr.  Potvin.  Mr.  Marsh,  I  know  that  you  were  here  while  I  asked 
a  similar  question  of  other  witnesses.  We  would  like  a  direct  state- 
ment from  you,  however,  if  we  may,  on  this  question  of  wliether  the 
Robinson-Patman  Act  in  one  way  or  another  affects  the  price  w^hich 
consumers  pay. 

Mr.  Marsh.  The  tire  business  is  today,  as  it  has  always  been,  a 
very  highly  competitive  business.  But  I  think  the  consumer  today  is 
enjoying  a  great  many  benefits  from  these  forces  of  free  competition. 

We  think  that  this  is  a  pretty  good  testimony  to  a  reasonable  degree 
of  the  effectiveness  of  the  text  of  the  Robinson-Patman  Act,  because 
the  last  figures  I  saw  from  the  Department  of  Labor  on  the  indexes 
for  tires  compared  to  the  prices  of  goods  and  commodities  for  sale 
in  the  United  States  still  places  it  way  below  the  average,  and  in  fact 
relates  tire  prices  back  some  7  or  8  years,  for  a  comparative  statement. 

So  the  consumer  is  benefiting  today  not  only  from  a  favorable 
price,  but  is  also  benefiting  from  the  research,  development,  and  ex- 
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tension  of  quality  in  new  tires,  despite  some  of  the  things  that  appear 
in  the  paper. 

Mr.  PoTviN.  In  the  last  few  years  we  have  seen  a  considerable  num- 
ber of  innovations,  such  as  a  proliferation  of  the  radial  tire,  the  Poly- 
glass  thing,  the  wider  tread,  and  so  forth. 

Mr,  Marsh.  New  types  of  construction,  and  all  kinds  of  new  cord 
fabrics. 

Mr.  PoTviN.  So  you  are  saying,  first  of  all,  that  tires  are  a  better  buy 
today  than  they  were  5  or  10  years  ago. 

Mr.  Marsh.  I  will  say  two  things,  sir.  They  are  a  better  buy,  and 
they  are  better  quality.  One  relates  to  quality  and  one  to  price.  And 
I  use  the  Labor  Department  index  for  my  source  of  that  figure. 

Mr.  PoTviN.  Now,  absent  the  Robinson-Patman  Act  or  something 
very  similar  to  it,  you  have  testified  implicitly  that  there  would  be  far 
fewer  tire  dealers  in  the  country. 

Mr.  Marsh.  I  am  positive  of  that. 

Mr.  PoTviN.  Would  you  feel,  if  that  were  so,  there  would  have 
been  less  competition  ? 

Mr.  JVLvrsh.  Well,  we  already  are  suffering  a  great  deal  from  the 
forces  of  competition.  The  Federal  Trade  Commission  had  a  survey 
back  in,  oh,  I  guess  it  started  in  1947.  And  this  resulted  in  the  quan- 
tity distribution  hearings  about  1951. 

At  that  time  there  were  21  major  manufacturers  in  the  United 
States.  Today  there  are  14.  One  of  those  does  not  even  build  passenger 
tires  any  more.  So  really  there  are  only  13  manufacturers.  There  are 
about  five  or  six  companies  held  by  the  majors  who  make  tires  who 
distribute  through  their  dictates.  And  we  are  also  getting  the  advan- 
tage, such  as  it  is,  of  certain  foreign  manufacturer  bringing  tires 
into  this  country,  which  gives  at  least  some  freedom  of  choice  in  the 
marketplace,  which  is  one  of  the  things  that  is  worrisome  to  a 
distributor. 

When  he  finds  himself  locked  out  by  the  forces  of  big  business,  and 
denied  the  freedom  of  choice  of  changing  brands  of  tires,  he  is  in  a 
very  bad  bargaining  position.  iVnd  this  is  still  one  of  our  advantages 
to  this  day,  despite  the  fact  that  we  have  lost  331/3  percent  of  our  tire 
manufacturers  in  a  short  period  of  less  than  20  years. 

We  are  finding  that  there  is  another  change  taking  place,  that 
there  is  a  great  growth  in  the  private  label  type  of  business.  The  mass 
chain  stores,  the  mass  manufacturers,  the  discount  houses,  all  have 
their  own  lines  of  tires.  But  by  the  same  token,  because  it  did  not 
take  any  great  stretch  of  the  imagination  to  see  how  this  might  Avork 
in  the  course  of  a  free  enterprise  system  of  economy,  there  are  a 
great  number  of  varying  groups  of  independent  tire  dealers  today 
who  have  continued  to  take  advantage  of  this  free  force  of  competi- 
tion, the  lack  of  control,  so  that  there  is  the  opportunity  to  bargain, 
and  they  are  thus  able  to  even  further  protect  the  consumer  by  deliver- 
ing tires  at  a  lower  commodity  unit  j^rice. 

Mr.  PoTvax.  Do  you  feel  that  if  there  had  not  been  a  Robinson- 
Patman  Act,  the  number  of  manufacturers  would  have  been  re- 
duced either  more  quickly  or  to  an  even  lower  level  ? 

Mr.  Marsh.  I  am  just  absolutely  positive  of  that. 

Mr.  PoTViN.  And  if  that  had  happened,  there  would  unquestion- 
ably be  a  decrease  in  the  ranks  of  the  dealers  as  well,  and,  thus,  at 
both  the  primary  and  secondary  level  there  would  have  been  less 
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competition.  Would  this  in  your  opinion  have  resulted  in  higher 
prices  ? 

Mr.  Marsh.  Of  course,  when  you  take  away  the  protections  afforded 
by  this  act,  we  have  also  opened  the  door  to  price  fixing. 

Mr.  PoTviN.  Thank  you,  Mr.  Marsh. 

Mr.  DiNGELL.  Mr.  Marsh,  we  are  grateful  for  your  presence  and  for 
your  very  helpful  statement.  Thank  you  very  much. 

Mr.  Marsh.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  Our  next  witness  is  Mr.  Robert  L.  Wald,  chairman  of 
the  Trade  Regulation  Committee,  administrative  law  section,  Ameri- 
can Bar  Association. 

Mr.  Wald,  we  certainly  thank  you  for  your  presence  today.  If  you 
will  give  your  full  name  and  address  to  our  reporter  for  the  purposes 
of  the  record,  we  will  be  haj^py  to  recognize  you  for  such  statement  you 
choose  to  give. 

Pleased  proceed,  sir. 

TESTIMONY  OF  ROBERT  L.  WALD,  WASHINGTON,  B.C. 

Mr.  Wald.  Robert  L.  Wald,  a  member  of  the  law  firm  of  Wald, 
Harkrader,  Nicholson  &  Ross,  1320  19th  Street  N.W.,  Washington, 
D.C. 

Mr.  DiNGELL.  Mr.  Wald,  I  should  note,  and  counsel  has  reminded 
me,  that  while  you  are  chairman  of  the  Trade  Regulation  Committee 
of  the  administrative  law  section  of  the  American  Bar  Association, 
you  do  not  apjpear  in  that  capacity.  You  appear  as  an  independent,  in- 
dividual practitioner,  in  which  capacity  we  are  also  happy  to  welcome 
you. 

Mr.  Wald.  I  certainly  do,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  I  appreciate  your 
invitation  to  testify  today. 

I  am  Robert  Wald,  a  member  of  the  Washington,  D.C.  law  firm  of 
Wald,  Harkrader,  Nicholson  &  Ross. 

Prior  to  entering  private  law  practice,  I  was  a  staff  attorney  with 
the  Federal  Trade  Commission  for  several  years,  concluding  my  serv- 
ice as  assistant  to  the  General  Counsel  of  the  Commission.  In  my 
Government  service  and  private  practice  I  have  been  witness  to,  and 
sometime  participant  in,  many  of  the  developments  in  Robinson-Pat- 
man  over  the  past  15  3^ears. 

I  am  presently  chairman  of  the  Trade  Regulation  Committee  of 
the  administrative  law  section  of  the  American  Bar  Association  and 
I  believe  that  it  is  in  that  position  I  have  been  invited  here  today.  I 
hasten,  therefore,  to  say  that  tlie  views  I  express  are  entirely  my  own. 
I  do  not  speak  for  the  Trade  Regulation  Committee,  for  the  adminis- 
trative law  section,  or  for  the  American  Bar  Association,  nor  do  I  have 
any  idea  as  to  what  the  position  of  any  of  those  groups  would  be  with 
respect  to  those  matters  were  it  conceivably  possible  to  develop  a 
consensus. 

I  have  been  asked  to  direct  my  remarks  to  the  administration  of 
the  law  rather  than  to  its  philosophy.  T^nfortunately,  it  is  difficult 
to  maintain  strict  neutrality  in  the  turbulent  struggle  over  Robin- 
son-Patman,  and  hearings  such  as  these  tend  to  bring  out  the  com- 
batant in  all  of  us. 
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I  am  struqk  by  the  irony  of  much  of  the  present  debate.  Historically, 
the  opponents  of  Kobinson-Patman  have  called  it  an  anachronism, 
obsolete,  archiac,  at  odds  with  the  major  thrust  of  our  antitrust  laws, 
a  response  to  ancient  business  conditions  which  no  longer  exist.  Some- 
how, in  1970,  these  criticisms  seem  to  me,  almost  in  the  same  degree, 
tired  and  unoriginal. 

How  little  the  assault  on  Robinson-Patman  really  has  changed  in 
15  years.  It  spins  like  a  very  old  record.  I  wonder  if  it  is  not  possible 
that  a  law  drawn  to  combat  particular  economic  conditions  rampant  at 
the  time  of  its  enactment  may  yet  have  utility  in  other  times ;  because 
those  conditions  which  gave  rise  to  Robinson-Patman  35  years  ago 
may  no  longer  exist  does  not  mean  that  the  statute  is  without  purpose 
in  1970. 

The  preoccupation  of  the  act's  critics  with  the  impact  which  this 
law  could  have  on  the  classic,  theoretical  model  of  a  competitive  econ- 
omy seems  too  simplistic  in  1970.  Despite  the  alarms  regularly  sounded 
as  to  the  act's  baleful  impact  upon  competition,  there  is  as  yet  no 
probative  body  of  evidence  that  Kobinson-Patman  through  its  history 
has  produced  a  measurable  increase  in  the  cost  of  living  or  price 
levels,  that  it  has  rigidified  price  structures,  that  it  has  deprived  con- 
sumers of  the  benefits  of  eflicient  distribution  and  vigorous  competi- 
tion, or  that  it  has  j)erpetuated  inefficiency,  or  unduly  high  profits — 
all  of  w^hich  charges  were  made  in  the  October  hearings  of  this  com- 
mittee. I  would  suggest  that  a  purely  economic  approach  to  the  law 
may  be  outmoded  and  one  dimensional.  Beyond  the  economic,  are  there 
not  social  values  in  this  law  w^hich  should  be  considered  ? 

The  latest  attack  on  Robinson-Patman  is  harsh  and  unsentimental. 
"Competition  assumes  victims,"  one  of  the  witnesses  at  this  com- 
mittee's October  hearings  said ;  and  he  added  that  an  ethical  standard 
which  declares  that  the  small  businessman  is  entitled  to  equal  treat- 
ment from  his  suppliers  is  "simply  untenable." 

"The  ethics  or  morality  of  price  discrimination  be  damned,"  say 
the  new  critics.  "Even  less  do  we  concern  ourselves  with  the  good- 
ness or  badness  of  the  businessmen  who  engage  in  price  discrimination. 
Our  interest  is  solely  in  the  structural  effects  of  discrimination." 

This  approach  in  1970  seems  depressing  and  curiously  reactionary. 
You  cannot  read  the  transcript  of  this  committee's  proceedings  in 
October  without  sensing  in  this  most  recent  attack  a  kind  of 
bloodless,  clinical  quality  which  is  unresponsive  to  the  troubled  con- 
cerns which  now^  increasingly  are  voiced  about  American  business. 

Perhaps  the  essence  of  the  current  debate  over  Robinson-Patman 
was  summed  up  by  Chairman  Dingell  in  October: 

Wouldn't  I  be  fair  in  saying  that  we  have  an  economy  that  is  shot  full  of 
preferences  and  unfair  advantages  that  flow  here  and  there  without  often- 
times any  rational  basis  .  .  .  Aid  when  it  gets  to  .  .  .  Robinson-Patman,  isn't 
that  an  attempt  to  lay  out  rules  of  fair  conduct  and  shouldn't  it  be  viewed 
from  that  standpoint  rather  than  from  the  standpoint  of  raw  theory. 

I  offer  for  the  committee's  consideration  whether  this  is  not  the 
fundamental  question  on  which  the  existence  of  Robinson-Patman 
today  must  turn. 

However  complex,  convoluted,  arcane  and  frustrating  the  language 
of  Robinson-Patman,  isn't  it,  at  the  least,  a  kind  of  morality  play  in 
the  marketplace,  an  admonition  that  equality  of  opportunity,  decency. 
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fairness,  rough  justice,  are  values  which  should  not  be  ignored  in  busi- 
ness' headlong  pursuit  of  profit. 

Commissioner  Elman — hardly  an  apologist  for  the  statute — has 
written  that — 

The  policy  of  the  Robinson-Patman  Act  is  rooted  in  the  justifiable  ethic  that 
it  is  unfair  to  competitiors  and  injurious  to  competition  for  large  buyers  to 
use  their  power  to  exact  discriminatory  price  concessions  not  available  to 
smaller,  weaker  rivals. 

We  exist  at  a  point  in  history  when  not  only  young  people  but 
thoughtful  citizens  of  every  age  are  raising  the  most  searching  ques- 
tions about  our  venerated  institutions.  Is  there  any  reason  why  anti- 
trust should  be  exempt  ?  Is  it  sufficient  in  this  troubled  time  to  say  that 
Robinson-Patman,  with  its  admonition  to  business  fairness  and  de- 
cency, should  be  demolished  because  it  may  run  counter  to  a  theoretical 
and  perhaps  wholly  illusory  economic  model  ? 

I  will  not  persisit  further.  I  suggest  only  that  the  debate  over  Robin- 
son-Patman be  conducted  on  contemporary  terms  and  not  solely  on 
arguments  of  an  earlier  time.  But  if  it  is  concluded  that  Robinson- 
Patman  represents  a  social  and  public  policy  which  overrides  any  anti- 
trust concern,  does  this  end  it?  Quite  surely  not.  We  must  then  ask 
whether  this  legislative  mandate  is  being  effectively  applied.  The  an- 
swer plainly  is  "No." 

In  recent  years,  the  Federal  Trade  Commission's  Robinson-Patman 
administration  has  too  often  been  an  antic  affair,  only  fitfully  focusing 
on  the  basic  purposes  of  the  law,  penalizing  small  business  more  than 
it  has  rewarded  it,  enhancing  concentrations  of  power  in  our  economy 
to  a  greater  degree  than  it  has  restricted  them.  An  analysis  of  Com- 
mission activities  under  the  various  subsections  of  the  act  leaves  the 
dominant  impression  that  the  Commission,  with  its  mandate  to  inhibit 
the  power  tactics  of  great  business,  has  preoccupied  itself  with  small 
fry — what  Fred  Rowe  has  called  "puny  respondents  from  the  back- 
waters of  business." 

The  Commission's  discretionary  authority  to  proceed  against  vio- 
lations of  the  act  too  often  has  been  applied  to  the  very  classes  of  busi- 
ness which  the  act  presumably  was  designed  to  protect. 

This  misdirection  of  Commission  enforcement  energies  over  the  years 
has  been  documented  by  many  commentators  and  I  need  not  belabor  it 
here.  But  if  FTC  sights  are  out  of  focus,  they  can  be  adjusted. 

A  more  disturbing  aspect  is  the  mounting  evidence  that  the  act 
today  is  largely  unenforced  by  the  Commission.  This  is  sharply  re- 
flected in  the  actual  statistics  of  FTC  performance :  the  dramatic  re- 
duction in  numbers  of  complaints  issued  in  recent  years,  the  failure 
to  enforce  compliance  with  outstanding  orders,  the  slowdown  in  in- 
vestigations. 

Unless  Robinson-Patman  is  given  new  vigor  and  new  direction,  it 
may  shortly  become  a  meaningless  injunction.  The  act  can  only  work 
though  voluntary  compliance — induced  by  the  discipline  of  mean- 
ingful public  enforcement  as  reinforced  by  private  remedies.  That  de- 
terrent does  not  presently  exist. 

It  may  be  that  in  today's  stirring  clash  of  human  events,  Robinson- 
Patman,  whatever  its  utility,  should  be  given  a  low  order  of  priority, 
and  that  in  the  allocation  of  the  Federal  Trade  Commission's  limited 
resources,  it  should  be  given  no  priority  at  all.  But  if  it  is  the  renewed 
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determination  of  the  Congress  that  Robinson-Patman  is  viable  publiq 
policy  in  1970,  then  the  Federal  Trade  Commission  must  allocate  its 
energies  in  ways  which  will  product  the  most  effective  and  widespread 
compliance. 

There  are  a  variety  of  approaches  and  techniques  which  could  be 
utilized.  Let  me  suggest  a  few. 

In  Robin&on-Patman  enforcement,  the  Federal  Trade  Commis- 
sion's objectives  are  threefold :  to  achieve  voluntary  compliance  with 
the  law  wherever  possible;  to  compel  compliance,  through  formal 
process,  where  voluntary  techniques  fail;  to  assure  continuing  com- 
pliance once  formal  sanctions  have  been  applied. 

I  think  it  fair  to  say — resoundingly — that  these  objectives  are  not 
being  achieved.  I  do  not  believe  this  failure  is  a  consequence  either  of 
incompetence  or  lack  of  dedication  on  the  part  of  the  Commission's 
staff.  Yet  the  Commission  plainly  is  at  a  crisis  point  and  if  the  in- 
creasing paralysis  of  Robinson-Patman  enforcement  is  not  reversed, 
the  statute  may  become,  in  fact,  unenforceable. 

In  an^  realistic  sense,  Robinson-Patman  compliance  can  only  be 
accomplished  by  providing  incentives  to  industry  voluntarily  to 
comply.  The  Commission  can  never  have  the  resources  formally  to 
compel  plenary  obedience  from  industry. 

It  was  reported  earlier  this  week  that  the  Commission's  1970  budget 
for  Robinson-Patman  is  $800,000.  This  figure,  less  than  5  percent 
of  the  Commission's  total  budget,  seems  absolutely  minimal.  Yet 
with  the  Commission's  increasing  and  proper  emphasis  on  consumer 
protection,  there  is  no  practical  likelihood  of  any  substantial  increase 
in  present  Robinson-Patman  funding  levels.  Thus,  within  its  present 
resources,  the  Commission  can  achieve  widespread  compliance  only 
through  adroit,  wise,  imaginative,  strategic  use  of  selective  formal  en- 
forcement procedures  to  give  credibility  to  its  informal,  persuasive 
techniques  and  by  that  I  mean  both  ad  hoc  case-by-case  enforcement, 
and  also  formal  rulemaking  procedures. 

And  may  I  say  for  myself  that  I  do  not  see  any  panacea  in  rule- 
making alone,  Mr.  Chairman,  although  that  possibility  has  been  sug- 
gested. I  think  the  FTC's  problems  with  rulemaking  are  quite  different 
from  those  of  some  of  the  other  administrative  agencies  dealing  with  a 
single  industry.  The  Commission's  jurisdiction,  of  course,  covers  the 
whole  range  of  American  industry.  Unfortunately  the  price  discrim- 
ination problems  of  one  industry  may  not  be  applicable  to  others. 
And  so  it  is  very  diffcult  to  get  an  across-the-board  rule  which  ap- 
plies to  all  industries  and  all  situations. 

I  think  compliance  can  only  be  achieved  through  the  use  of  selective 
formal  enforcement  procedures  to  give  credibility  to  the  Commission's 
informal  persuasive  techniques  and  to  create  a  climate  in  which  busi- 
ness will  conclude  that  it  is  in  its  best  interest  not  to  risk  Commission 
attack. 

Mr.  DiNGELL.  You  brought  up  a  point,  I  think,  that  is  very  good. 
FTC  still  has  the  opportunity  to  promulgate  trade  regulation  rules 
on  an  industry-by-industry  basis. 

Mr.  Wau).  That  is  right. 

Mr.  DiNGELL.  To  lay  out  guidelines  for  compliance  with  Robinson- 
Patman. 
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Mr.  Wald.  Right.  And  I  might  say  that  the  Commission  has  never 
so  far  as  I  know  instituted  a  rulemaking  procedure  in  Robinson-Pat- 
man.  And  I  certainly  think  it  should  where  it  can.  I  am  simply  saying 
that  this  isn't  the  answer  alone  to  effective  enforcement. 

Mr.  DiNGELL.  I  agree.  I  have  the  distinct  impression  that  $800,000 
is  far  too  low  for  adequate  enforcement  of  Robinson-Patman.  Do  you 
have  a  comment  that  you  would  like  to  make  at  this  time  ? 

Mr.  Wald.  $800,000  as  an  abstract  figure  seems  pretty  high  to  me,  Mr. 
Chairman,  until  I  relate  it  to  the  rest  of  the  Commission's  budget,  and 
then  it  turns  out  to  be  only  5  percent.  And  I  always  thuogh  that  Robin- 
son-Patman was  a  very  basic  and  fundamental  portion  of  the  Com- 
mission's jurisdiction.  Yes,  I  would  agree. 

Mr.  DiNGELL.  Wlien  you  relate  this  figure  to  the  budget,  used  in 
contesting  the  Robinson-Patman  Act  before  the  Commission  on  the 
part  of  some  industry  that  might  be  afflicted  with  Robinson-Patman 
action  by  the  Commission,  it  becomes  very  clear  that  this  is  a  hope- 
lessly low  ifigure,  does  it  not  ? 

Mr.  Wald.  I  think  you  might  find,  incidentally,  Mr.  Chairman,  that 
some  large  respondents  before  the  Federal  Trade  Commission  prob- 
ably spend  $800,000  in  the  defense  of  a  single  case  lasting  a  number  of 
years. 

Mr.  DiNGELL.  I  wouldn't  be  at  all  surprised.  It  is  my  experience  that 
a  company  that  finances  about  half  of  its  litigation  costs  out  of  its  tax- 
payment  can  ofttimes  better  afford  to  do  that  than  it  can  to  fall  into 
quick  and  easy  compliance  with  the  law.  I  have  observed  in  antitrust 
cases  big  antitrust  violator  among  the  major  members  of  our  cor- 
porate industry  will  hire  a  couple  or  three  floors  of  a  hotel,  fill  it  with 
lawyers,  and  proceed  to  try  and  motion  the  Government  to  death.  And 
they  will  prolong  the  case  for  years,  and  regard  themselves  as  engaged 
in  a  highly  profitable  activity  while  so  doing. 

Mr.  Wald.  That  is  one  of  the  reasons  there  is  such  a  high  attrition 
among  young  lawyers  in  large  law  firms  these  days,  they  just  don't  take 
that  any  more. 

The  consequences  of  the  breakdown  in  Federal  Trade  Commission 
enforcement  in  recent  years  has  been  a  diminished  interest  on  the  part 
of  business  with  the  Robinson-Patman  complitance  and  a  kind  of 
covert  disregard  of  the  Commission  by  business.  Today  wide  sectors 
of  business  fell  little  motivation  to  show  more  and  appearance  of  com- 
pliance and  may  well  develop  an  increasing  appetite  for  conduct  open- 
ly in  violation  of  the  law. 

This  condition  will  not  be  reversed  without  a  shift  in  the  Federal 
Trade  Commission's  procedures  and  priorities.  I  might  say  that  with 
the  advent  of  a  distinguished  new  Chairman,  with  a  Commission  sensi- 
tive to  the  heavy  barrage  of  criticism  which  it  has  suffered  in  recent 
montlis,  and  with  a  staff  far  more  ima|Tinative  and  dynamic  than  has 
publicly  been  suggested,  the  prognosis  is  not  entirely  hopeless. 

A  first  order  of  priority  would  seem  to  be  sharply  stepped-up  formal 
enforecement.  Quite  plainly,  the  Commission  has  engaged  in  much 
wasted  Robinson-Patman  effort.  In  recent  years  it  has  allocated  a  major 
part  of  its  Robinson-Patman  fimds  to  dead-end  investigations  which 
ultimately  were  closed  out.  The  antidote  to  this  situation  is  almost 
trite :  more  effective  policy  planning  on  the  part  of  the  Commission, 
more  careful  definition  of  the  types  of  cases  to  be  investigated,  more 
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sophisticated  screening  of  cases,  more  careful  management  control  of 
investigations,  including  greater  use  of  investigational  hearings  and  a 
better  definition  of  the  teclmiques  by  which  relief  is  to  be  achieved,  on 
a  case-by-case  litigation  or  industrywide. 

Mr.  DiNGELL.  May  in  interrupt  you,  Mr.  Wald  ? 

This  problem  of  basic  research  or  antitrust  inquiry  is  something 
that  troubles  me.  When  you  start  on  basic  research  on  health  or  an 
antitrust  inquiry,  how  do  you  know  whether  you  are  blundering  down 
a  blind  alley,  or  whether  the  investigation  might  have  a  purpose  or  a 
use  that  is  all  totally  different  from  what  you  anticipated?  I  don't 
want  you  to  comment  on  it  particularly  at  this  time,  but  I  do  hope 
you  will  later  address  yourself  to  it.  This  question  of  allocation  of 
resources,  knowing  whether  smething  is  a  piece  of  litigation  or  an  in- 
vestigation which  should  be  commenced  or  sidetracked  is,  I  think,  very 
fundamental  to  our  examination  here.  I  would  like  to  know  how  the 
Commission  is  going  to  sort  the  sheep  from  the  goats  in  this  area. 

Mr.  Wald.  If  I  can  comment  on  it  now.  I  think  it  is  very  difficult  to 
sort  them  out  at  the  beginning  of  an  investigation,  although  I  sup- 
pose perhaps  some  tighter  screening  could  be  done  at  that  point.  I 
think  the  record  of  the  Commission's  performance  over  the  last  few 
years  shows  that  there  have  been  an  inordinate  number  of  investiga- 
tions which  were  ultimately  concluded  by  recommendations  of  no 
complaint,  investigations  which  extended  for  many  months,  even  years. 
And  it  seems  to  me  that  we  are  so  cost  conscious  these  days,  perhaps 
by  just  more  efficient  control  over  investigations  at  every  stage 

Mr.  DiNGELL.  Are  you  suggesting  a  reduced  number  of  investiga- 
tions in  this  area  ?  Are  you  suggesting  that  the  total  volume  of  investi- 
gations be  reduced  ? 

Mr.  Wald.  No;  I  am  not.  In  fact,  I  think  that  there  is  no  reason 
why  the  numbers  should  not  be  increased.  I  would  hope  that  they 
would  be  more  productive  numbere,  in  the  sense  that  they  would  pro- 
duce more  meaningful  cases. 

Mr.  Oden.  Mr.  Wald,  this  morning  Mr.  Van  Cise  spoke  on  this  same 
point.  And  he  suggested  that  the  Federal  Trade  Commission  use 
their  power  under  section  6  of  the  Federal  Trade  Commission  Act  to 
issue  6(b)  investigational  subpenas,  and  to  proceed  under  the  Robin- 
son-Patman  Act  rather  than  going  on  an  ad  hoc,  case-by-case  approach, 
and  when  they  would  get  a  complaint  under  the  Robinson-Patman  Act, 
rather  than  going  ahead  and  launching  an  investigation  on  that  one 
complaint,  that  they  look  at  the  industry  and  send  out  investigational 
subpenas  to  discover  whether  this  is  a  widespread  practice. 

Mr.  Wald.  You  mean  when  a  complaint  is  received  that  you  im- 
mediately expand  it  into  an  industrywide  investigation  ? 

Mr,  Oden.  I  don't  think  he  was  alluding  to  just  one  complaint,  but 
he  was  saying  that  probably  the  allocation  that  the  FTC  has  for 
Robinson-Patman  enforcement  would  be  better  spent — if  you  find 
yourself  opening  up  several  investigations  within  a  certain  industry, 
that  rather  than  continue  that  line,  you  go  ahead  and  issue  section  6 
investigational  subpenas  as  to  find  out  whether  this  is  an  industry- 
wide problem. 

Mr.  PoTViN.  To  me  the  central  point,  Mr.  Wald,  is  this :  Mr.  Van 
Cise  used  the  example  of  the  guideline  resulting  from  the  Meyer  case; 
he  said  they  are  fine,  but  there  are  no  teeth.  He  also  suggested  that  if 
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they  are  coupled  with  the  6(b)  it  would  be  even  better,  because  it  would 
then  have,  so  to  speak,  teeth. 

Mr.  Wald.  That  is  right.  I  think  there  is  a  whole  array  of  tools  that 
the  Commission  can  use,  and  certainly  the  6(b)  powers,  are  very  valu- 
able. I  would  use  them  much  more  in  comiDliance  matters,  as  a  matter 
of  fact.  Once  an  order  to  cease  and  desist  is  issued,  it  generally  falls 
into  limbo  at  the  Commission.  Why  shouldn't  the  Commission  require 
from  every  respondent  to  an  outstanding  order  a  periodic  report  of 
compliance  under  its  formal  re|X)rting  powers. 

Mr.  Oden.  This  is  what  Mr.  Van  Cise  was  speaking  of,  that  in  the 
past  in  some  instances  under  Robinson-Patman  violations  they  have 
gone  in  slowly  but  surely,  sticking  one  toe.  in  first  and  then  more  and 
more,  and  suddenly  they  found  themselves  engulfed  in  this  industry, 
and  that  when  you  find  yourself  in  that  industry  just  on  an  ad  hoc  basis 
you  should  use  other  machinery  like  trade  regiilation  rules,  investiga- 
tional subpenas,  and  so  forth. 

Mr.  Wald.  I  am  suggesting  that  there  is  no  exclusive  power  or  par- 
ticular power  of  the  Commission  that  should  be  used  to  the  exclusion 
of  other  powers,  you  have  to  adapt  the  Commission's  broad  range  pow- 
ers to  the  particular  situation.  There  are  obviously  industries  in  which 
there  are  particular  practices  which  are  susceptible  to  an  industrywide 
approach,  using  compulsory  practices. 

Mr.  PoTviN.  Orchestration  is  somehow  the  word  that  popped  to 
mind. 

Mr.  Wald.  Orchestration.  That  is  a  very  good  word. 

In  the  middle  area  between  voluntary  law  compliance  and  formal 
complaint,  the  Commission  may  be  able  to  find  more  effective  and  effi- 
cient uses  of  its  formal  industrywide  techniques.  The  great  reach  of 
the  Commission's  trade  regulation  rule  authority  has  not  been  seriously 
tested  in  Robinson-Patman.  It  should  be,  backed  up  by  aggressive  for- 
mal complaint  proceedings  based  on  the  niles.  And  I  think  rules  only 
different  from  guides  insofar  as  you  do  use  formal  sanctions  to  back 
up  the  rule.  And  that  is  the  great  merit  or  theoretical  advantage  of  a 
rule,  the  rule  is  in  effect  a  little  law,  and  you  could  just  allege  a  viola- 
tion of  that  rule  once  you  have  a  valid  rule, 

Mr.  DiNGELL.  It  is  only  useful  while  it  has  teeth  and  while  the  teeth 
are  used. 

Mr.  Wald.  Yes. 

Mr.  PoTviN.  For  the  record,  Mr.  Wald,  the  trade  regulation  rule 
that  you  refer  to  as  the  device  was  first,  I  believe,  publicly  proposed 
in  the  inaugural  address  of  Commissioner  Everett  Maclntyre.  That 
would  be  sometime  in  1961. 

Mr.  Wald.  Right. 

Mr.  Pot\t:n.  And  it  has  been  used  in  a  deceptive  practices  context 
but  not  in  a  Robinson-Patman  context,  is  that  correct? 

Mr.  Wald.  Yes. 

Mr.  PoTviN.  And  what  such  a  rule  does,  it  is  usually  referred  to  as 
a  substantive  rule.  If  you  can  shoAv  that  you  have  broken  the  rule, 
then  the  person,  the  defendant  cannot  argue  whether  that  is  a  vio- 
lation, but  simply  whether  he  performed  the  act  alleged,  that  is 
correct  ? 

Mr.  Wald.  Yes. 

Mr.  PoTviN.  So  that  it  is  substantive  in  that  limited  sense. 
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Mr.  Wald.  Yes. 

Mr.  PoTviN.  Thank  you,  sir. 

Mr.  Wald.  I  might  add  a  point  which  Rand  Dixon  has  pointed  out 
to  me  very  convincingly,  that  rulemaking  is  legislating.  And  Congress 
has  always  been  very  jealous  of  its  prerogatives  in  legislating.  And  so 
I  am  saying  that  that  is  another  reason  why  rulemaking  may  not 
necessarily  be  a  panacea  here. 

Creative  innovations  in  informal  procedures  should  be  tried.  If  the 
Commission,  like  a  stern  schoolmaster,  is  determined  to  administer 
Robinson-Patman  discipline  without  favor  to  small  and  great  alike, 
would  it  not  be  appropriate  for  the  Commission  to  temper  with  com- 
passion its  treatment  of  the  little  fellow  who  may  be  in  technical 
Adolation  of  the  law^?  New  procedures  might  be  devised  to  permit 
smaller  companies  to  confess  liability  informally.  Some  years  ago 
Commissioner  Maclntyre  urged  the  Commission  to  adopt  what  he 
called  a  "preinvestigative  conference  procedure"  in  which  businessmen 
would  be  put  on  notice  that  the  Commission  intended  to  investigate  a 
questioned  practice  and  would  be  given  an  opportunity  voluntarily  to 
comply  with  the  law  and  thus  to  avoid  investigation  and  litigation. 
Would  not  some  variation  on  this  procedure  now  be  useful  in  Robinson- 
Patman  matters — perhaps  even  the  establishment  of  a  formal  Con- 
ciliation Service  within  the  Bureau  of  Discriminatory  Practices?  And 
in  the  area  of  small  business  indulgences,  w^ould  some  form  of  Robinson- 
Patman  ombudsman  be  useful  in  channeling  the  grievances  of  small, 
disadvantaged  businessmen  through  to  effective  relief? 

I  think  the  idea  of  having  a  representative — an  officer  of  the  Com- 
mission who  would  be  a  kind  of  small  business  ombudsman,  who  is 
there  to  receive  the  grievances  or  complaints  of  small  business,  and 
then  help  them  take  them  through  the  Commission,  where  they  may 
not  have  proper  representation  or  proper  advice — I  think  the  idea  is  a 
good  one. 

Mr.  Oden.  Mr.  Wald,  are  you  referring  to  the  Commission's  proce- 
dure for  voluntary  compliance  ? 

Mr.  Wald.  No.  I  am  distinguishing  it  from  the  AVC,  assurance  of 
voluntary  compliance  procedure,  because  that  occurs  after  an  investiga- 
tion, which  may  be  an  extensive  investigation,  and  a  burden  to  some- 
one. I  am  talking  about  a  situation  where  the  Commission  says  to  a 
guy,  "Here  is  what  we  have  got  on  you,"*  and  he  says,  ''You  have  got 
me."  And  the  Commission  then  says,  "Here  is  what  we  suggest  you 
might  do  to  correct  it,"  and  he  says,  "I  am  willing  to  do  it."  He  doesn't 
have  to  undergo  expense  of  an  investigation,  and  he  doesn't  have  to 
undergo  the  expenses  of  any  formal  procedure. 

Mr.  Oden.  I  should  say  for  the  record,  from  personal  experience  I 
know  that  the  Commission  uses  assurances  of  voluntary  compliance 
without  the  necessity  of  a  full  scale  investigation.  At  one  time  I  worked 
for  the  FTC,  and  I  sure  had  assurance  without  a  full-scale  investi- 
gation. 

Mr.  Wald.  But  you  had  some  kind  of  investigation. 

Mr.  Oden.  So  minimum  that  you  can  hardly  refer  to  it  as  a  full  day's 
work.  It  might  not  be  as  formalized  as  what  you  are  requesting,  but 
they  do  have  a  similar  procedure. 

Mr.  Wald.  It  shades  into  that  procedure.  I  think  all  I  am  talking 
about  is  a  more  institutionalized  procedure  for  what  you  apparently 
did. 
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In  the  Comraission's  formal  compliance  activities — policing  exist- 
ing Robinson-Patman  orders  to  cease  and  desist — ^there  is  a  wide  op- 
portunity for  improved  performance.  Over  its  history,  the  Commis- 
sion has  entered  more  than  1,000  outstanding  Robinson-Patman  orders 
to  cease  and  desist,  yet  it  has  brought  only  a  handful  of  enforcement 
or  penalty  proceedings.  Plainly,  at  this  stage,  a  Robinson-Patman 
order  to  cease  and  desist  is  a  tentative  restraint  at  most,  a  nuisance  of 
no  consequence  at  the  least.  I  would  suggest  that  consideration  might 
now  be  given  to  clearing  the  decks  of  many  ancient  Robinson-Patman 
orders  so  as  to  permit  the  Commission  compliance  staft'  to  focus  on  its 
responsibility  to  police  current  or  recent  orders.  The  Commission 
might,  for  example,  undertake,  as  it  has  often  promised  to  do  in  the 
past,  a  genuine  compliance  sweep  designed  to  let  old  respondents  prove 
their  rehabilitation.  This  could  be  done  by  inviting  respondents,  say  to 
orders  entered  more  than  10  years  ago,  to  show  cause  through  submis- 
sion of  a  current  report  of  compliance,  why  their  orders  should  now  be 
vacated. 

The  discretion,  of  course,  would  always  remain  with  the  Commis- 
sion to  maintain  bellwether  older  orders  on  the  books. 

Having  reduced  the  number  of  outstanding  Robinson-Patman  or- 
ders to  more  manageable  numbers,  the  Commission  thereafter  might 
consider  regularizing  compliance  activities  of  respondents  by  requir- 
ing routine  periodic  reports.  That  is  the  point  I  made  before. 

Paralleling  any  strengthening  of  the  FTC's  procedures  for  public 
enforcement  of  the  statute  should  be  a  strengthening  of  private  reme- 
dies. This  committee  may  wish  to  undertake  a  study  of  possible  new 
and  creative  approaches  to  this  essential  adjunct  to  public  enforce- 
ment. While  traditional  treble  damage  remedies  have  been  available 
to  parties  injured  by  Robinson-Patman  violations,  there  has  been  lim- 
ited use  of  private  remedies  by  small  business  victims  of  the  type  of 
second-line  discriminations  which  have  constituted  the  bulk  of  com- 
mission activity.  The  reasons  are  self-evident:  the  amount  of  mone- 
tary damage  suffered  by  the  victim  is  usually  small  and  thus  the 
potential  recovery  insufficient  to  support  difficult,  prolonged  private 
litigation.  This  pragmatic  limitation  now  becomes  more  significant 
in  the  light  of  expansion  of  Robinson-Patman  2(d)  and  2(e)  cover- 
age under  the  Fred  Meyer  doctrine  to  indirect  customers,  and  the  pos- 
sible analogous  expansion  of  2(a)  at  some  future  date.  It  might  be 
fruitful  to  inquire  whether  new  forms  of  class  actions  could  be  de- 
vised, similar  perhaps  to  stockholder  derivative  suits  under  the  securi- 
ties laws;  w^hether  perhaps  some  new  form  of  summary  relief  could 
be  granted ;  whether  new  rights  of  intervention  at  the  Federal  Trade 
Commission  w^ould  be  useful. 

These  are  only  superficial  suggestions.  The  staff  of  the  committee 
and  the  FTC's  own  staff  I  am  sure  will  be  more  fruitful  sources  of 
imaginative  and  practical  new  techniques  for  reinforcing  adminis- 
tration of  the  act.  I  would  think  that  this  committee  and  the  Congress 
would  be  sympathetic  to  the  efforts  of  the  new  Commission  to  improve 
its  own  performance  and  would  accord  to  the  new  Chairman  a  period 
of  grace  in  which  to  review  the  problems  of  Commission  adminis- 
tration and  to  revamp  Commission  procedures.  Any  such  program, 
however,  presupposes  acceptance  of  Robinson-Patman  as  valid  pub- 
lic policy  in  1970.  This,  I  suppose,  is  the  threshold  determination 
before  tlie  committee. 
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Thank  you. 

Mr.  DiNGELL.  Mr.  Wald,  you  have  given  the  committee  a  very  help- 
ful and  thoughtful  statement.  We  are  grateful  to  you. 

Mr.  Conte. 

Mr.  CoNTE.  No  questions. 

Mr,  DiNGELL.  Mr.  Potvin. 

Mr.  PoTv^N.  Mr.  Wald,  first  of  all,  let  me  say  that,  in  the  opinion 
of  at  least  the  staff  of  the  subcommittee,  you  and  Mr.  Kennedy  have 
cumulatively  performed  a  signal  service  to  these  hearings.  The  ABA 
group,  which  studied  the  FTC  under  the  leadership  of  Mr.  Kirkpat- 
rick,  simply  did  not  have  as  part  of  its  mandate,  the  assignment  of 
looking  at  the  procedures,  nor  the  rather  stringent  time  circumstances 
under  which  they  operated  did  not  really  allow  sufficient  time  to 
do  it.  So  that  you  and  Mr.  Kennedy  have  cumulatively,  of  course, 
added  additional  dimension  to  the  former  ABA  study,  for  which  we 
are  very  much  in  your  debt. 

One  of  the  procedural  questions  that  has  been  debated,  some  would 
say  to  death  by  this  point,  I  suppose,  is  the  question  of  delegation, 
Mr.  Wald.  Could  you  give  us  your  views  on  whether  there  has  been 
adequate  or  sufficient  use  of  delegation  by  the  Commission. 

Mr.  Wald.  I  think  that  there  probably  has  been  adequate  delega- 
tion. The  problem,  it  seems  to  me,  is  whether  the  delegation  is  suffi- 
ciently defined,  whether 

Mr.  PoTviN.  You  would  revert,  then,  to  Mr.  Kennedy's  point,  that 
unless  there  is  an  overriding  guideline  of  some  sort  under  which  the 
delegation  is  made,  it  is  not  a  particularly  meaningful  delegation. 

Mr.  Wald.  Yes,  and  I  think  the  staff  of  the  Commission  itself  is 
concerned  about  this.  Any  attorney  likes  to  operate  as  independently 
as  possible,  or  an  economist.  But  I  think  you  will  find  concern  ex- 
pressed within  the  staff  of  the  Commission  that  they  have  insufficient 
guidance  as  to  what  they  can  do  and  how  independently  they  can  act. 

Mr,  Potvin.  One  final  procedure  question,  sir.  On  the  question  of 
issuance  of  complaints,  it  has,  one  notes,  in  recent  years  at  least  com- 
menced to  become  the  practice  of  the  Commission  to  have  public  state- 
ments, dissents,  if  you  will,  in  the  issuance  of  the  complaint.  Now, 
as  a  practitioner,  what  inferences  if  any  would  you  draw  from,  say, 
a  five-man  panel,  if  two  publicly  dissented  from  the  issuance  of  a 
complaint  ? 

Mr.  Wald.  I  would  tend  to  be  entirely  nervous,  because  I  am  sure 
that  my  client  would  expect  me  at  the  end  of  that  case  to  have  the 
votes  of  at  least  those  two  Commissioners.  I  believe  however,  that 
these  are  entirely  independent  gentlemen,  and  I  have  an  absolute 
certainly  that  they  are  men  of  integrity  and  probity,  and  with  no 
preconceptions  as  to  the  issues  involved,  and  will  exercise  a  completely 
fresh  judgment  at  the  end  of  the  case  based  upon  the  evidence, 

Mr.  PorviN.  I  trust  there  is  no  inference  to  the  contrary. 

Mr.  Wald.  I  have  no  reason  to  think  that  even  though  a  Commis- 
sioner has  dissented  to  the  issuance  of  a  complaint,  he  would  not  decide 
the  matter  solely  on  the  evidence. 

Mr.  Potvin.  Confining  it  to  the  public  dissent  of  the  issuance  of  a 
complaint,  would  you  be  willing  to  comment  on  whether  you  feel  this 
is  a  useful  procedure,  or  whether  the  dissent  should  be  confined,  per- 
haps, to  the  internal  proceedings  of  the  Commission  ? 
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Mr.  Wald.  I  have  no  reason  to  think  it  isn't  useful.  In  other  words, 
an  airing  of  these  issues  it  seems  to  me  is  sometimes  good. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Mr.  Wald,  you  discussed,  during  your  statement,  the  ques- 
tion of  priorities  at  the  Commission.  And  much  has  been  said  about 
the  recording  of  the  Commission's  priorities  and  the  reallocation  of 
their  resources.  In  this  regard  it  has  been  suggested  that  the  Commis- 
sion concentrate  in  deceptive  practices  on  the  hundred  largest  adver- 
tisers in  the  United  States,  and  in  restraint  of  trade  to  the  100  largest 
manufacturing  firms  in  the  United  States,  allocating  a  certain  per- 
centage of  their  manpower  to  that  area.  Would  you  agree  that  some 
type  of  recording  like  that  would  be  beneficial  to  the  public  and  to  the 
Commission's  work  itself? 

Mr.  Wald.  I  would  prefer  not  to  define  it  by  a  specific  number  of 
companies.  I  think,  as  I  pointed  out  in  my  statement,  that  FTC — the 
focus  of  FTC  Robinson-Patman  enforcement  has  too  often  been  on 
small  companies,  to  the  exclusion  of  larger  companies.  And  so  I  think 
that  disparities  in  economic  size  in  this  country  carry  with  them  dif- 
ferent levels  of  responsibilities,  and  cany  with  them  different  prob- 
lems which  I  think  the  Commission  should  focus  on.  In  the  advertis- 
ing field  I  have  no  reason  to  think  that  a  hundred  large  advertisers 
have  engaged  in  any  practices  that  the  next  5,000  advertisers  don't 
also  engage  in. 

Mr.  Oden.  This  was  the  recommendation,  I  believe,  from  the  Com- 
mission's Office  of  Screening  and  Planning  to  the  Commission.  The 
Commission  for  several  years  has  been  considering  ways  to  reorder 
their  priorities  and  get  the  most  for  their  money,  so  to  speak.  And 
they  say  as  to  deceptive  practices  that  the  American  consumer  would 
bo  much  more  apt  to  receive  advertising  from  the  top  100  advertisers. 
iVnd  as  far  as  carrying  out  their  mandate  of  protecting  the  public 
interest,  I  think  this  is  the  reason  why  these  recommendations  were 
made. 

Mr.  Wald.  I  have  no  doubt  that  that  is  true.  And  I  certainly  think 
that  it  would  be  useful  to  put  large  advertisers  under  some  kind  of  a 
spotlight.  I  am  saying  that  in  the  the  advertising  field  I  don't  think 
you  can  cut  it  off  so  easily  at  100.  It  doesn't  go  from  a  $180  million  ad- 
vertiser to  a  $10,000  advertiser. 

Mr.  Oden.  They  were  using  that  figure  as  far  as  a  percentage  of  the 
allocation  of  resources  was  concerned. 

Thanlv  you,  I  have  no  further  questions. 

Mr.  Dingell.  Mr.  Wald,  I  am  concerned  about  the  matter  that  you 
discuss.  Congress  finds  itself  never  able  to  really  understand  what 
the  budgetary  needs  are,  what  the  policy  needs  are  of  the  regulatory 
agencies,  because  there  are  all  filtered  through  the  Bureau  of  the 
Budget.  I  wonder  if  you  have  some  comments  on  that  fact. 

Mr.  Wald.  I  do.  I  think  that  the  Bureau  of  the  Budget  obviously 
can  render  valuable  technical  assistance  to  any  agency.  But  the  agency 
appropriations  are  determined  by  the  Congress.  They  are  men  of 
judgment  and  intelligence  themselves.  The  agency  understands,  I 
think,  or  should  understand  its  own  legislative  mandate  better  than 
anyone  else.  And  so  I  would  think  the  agency  should  be  permitted  to 
present  to  the  Congress  what  it  believes  its  needs  are.  I  see  no  reason 
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why  the  Bureau  of  the  Budget  should  not  be  able  to  submit  com- 
ments on  those,  and  its  own  views  as  well. 

Mr.  DiNGELL.  This  is  my  precise  viewpoint,  and  the  Bureau  of  the 
Budget  should  certainly  be  allowed  to  comment,  that  the  agencies 
should  be  allowed  to  submit  their  budgets  directly  to  the  Congress. 
I  think  we  have  another  situation  where  the  only  thing  the  Congress 
ever  gets  is  what  the  Bureau  of  the  Budget  says  the  agency  can  submit 
to  the  Congress.  And  this  is  absolutely  to  deny  the  very  intimate  and 
close  relationship  of  practically  master  and  servant  of  the  Congress  to 
the  agencies  themselves.  This  is  something  that  has  greatly  troubled 
me  for  many  years. 

Mr.  Wald.  I  don't  know  what  kind  of  technical  assistance  the  Con- 
gress itself  has.  Maybe  the  Congress  should  have  its  own  Bureau  of 
the  Budget. 

Mr.  DiNGELL.  I  have  come  to  the  conclusion  that  we  probably  need 
another  Bureau  of  the  Budget.  But  the  on  reflection  it  occurs  to  me 
that  one  Bureau  of  the  Budget  is  more  than  this  country  can  stand, 
and  to  create  another  one  might  cause  the  ship  to  founder. 

Mr.  Wald.  It  might  be  a  congressional  bureau  of  the  budget. 

Mr.  DiNGELL.  I  am  not  sure  just  which  would  be  worse,  the  con- 
gressional bureau  of  the  budget  or  the  other,  if  we  were  to  have  two. 
I  know  that  one  is  very  bad. 

We  thank  you.  You  have  given  a  great  deal  of  thought  to  your 
statement,  and  your  statement  has  been  of  help  to  the  committee.  We 
are  grateful  to  you  for  your  appearance. 

Our  next  meeting  will  be  on  February  5,  1970,  at  10  o'clock  in  the 
morning,  at  which  time  we  will  hear  Mr.  Frederick  M.  Howe  and  Mr. 
Ira  Millstein.  Then  we  will  meet  at  2  o'clock  and  we  will  hear  from 
Mr.  Harold  Halfpenny. 

And  on  February  6  we  will  meet  at  10,  when  we  will  hear  Erma 
Angevine,  executive  director  of  the  Consumer  Federation  of  America, 
and  at  2  o'clock  on  the  same  day,  when  we  will  hear  from  Stewart 
W.  Pierce  and  Mr.  Kobert  Brooks,  professor.  Department  of  Eco- 
nomics, Vanderbilt  University. 

If  there  is  no  further  business  to  come  before  the  committee  at  this 
time,  the  committee  stands  adjourned  until  10  o'clock  tomorrow 
morning. 

(Whereupon,  at  4:15  p.m.,  February  4,  1970,  the  subcommittee  re- 
cessed, to  reconvene  at  10  a.m.,  Thursday,  February  5.) 
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House  of  Representatives, 
Special  Subcommittee  on  Small  Business 

AND  THE  RoBINSON-PatMAN  AcT  OF  THE 

Select  Committee  on  Small  Business, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2359, 
Rayburn  House  Office  Building,  Hon.  John  D.  Dingell  (chaimian  of 
the  subcommittee)  presiding. 

Present :  Representatives  Dingell,  and  Horton. 

Also  present :  Representative  Hungate  of  the  full  committee;  Gregg 
Potvin,  general  counsel ;  T.  J.  Oden,  subcommittee  counsel ;  and  Fred 
M.  Wertheimer,  minority  counsel. 

Mr.  Dingell.  The  subcommittee  will  come  to  order. 

This  is  a  continuation  of  the  special  subcommittee  hearings  of  the 
Small  Business  Committee  on  the  Robinson-Patman  Act,  small  busi- 
ness and  the  antitrust  laws. 

We  are  honored  to  have  as  our  first  witness  this  morning  a  dis- 
tinguished practitioner  in  the  law  and  the  antitrust  field,  Mr.  Fred- 
erick M.  Rowe. 

Mr.  Rowe,  we  are  privileged  to  have  you  with  us  this  morning. 
Thank  you  for  coming  and  for  the  time  you  have  taken  to  prepare 
yourself  this  morning  for  this  appearance. 

If  you  will  identify  yourself  fully  for  the  purposes  of  the  record, 
we  will  be  happy  to  Vecognize  you  for  such  statement  as  you  choose 
to  give. 

TESTIMONY  OF  FREDERICK  M.   ROWE,  ESQ.,   KIRKLAND,   ELLIS, 
HODSON,  CHAFFETZ,  MASTERS  &  ROWE,  WASHINGTON,  D.C. 

Mr.  Rowe.  Thank  you,  Mr.  Chairman.  It  is  a  privilege  for  me  to 
be  here. 

Mv  name  is  Frederick  M.  Rowe.  I  am  a  partner  in  the  law  firm  of 
Kirkland,  Ellis,  Hodson,  Chaffetz,  Masters  &  Rowe  in  Washington, 
D.C.  This  year,  I  am  chairman  of  the  Section  of  Antitrust  Law  of  the 
American  Bar  Association.  For  the  past  3  years  I  have  been  chair- 
man of  the  Council  on  Antitrust  and  Trade  Regulation  of  the  Fed- 
eral Bar  Association. 

As  to  the  subject  matter  of  these  hearings,  I  have  published  numer- 
ous writings  concerning  the  Robinson-Patman  Act  and  the  Federal 
Trade  Commission,  beginning  with  an  article  in  the  Yale  Law  Journal 
in  1951  when  I  was  a  law  student,  and  also  including  a  treatise,  "Price 
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Discrimination  Under  the  Robinson-Patman  Act,"  by  Little,  Brown  & 
Co.,  in  1962,  supplemented  in  1964.  From  1953  to  1955,  I  served  as  a 
conferee  with  the  Attorney  General's  National  Committee  To  Study 
the  Antitnist  Laws.  Most  recently,  I  was  a  member  of  the  American 
Bar  Association  Commission  To  Study  the  Federal  Trade  Commis- 
sion. As  a  private  practitioner,  I  have  over  the  years  advised  various 
clients  in  Robinson-Patman  matters,  have  been  general  counsel  of 
an  industry  association — GMA — since  1968,  and  have  participated  in 
many  Robinson-Patman  proceedings  before  the  Federal  Trade  Com- 
mission and  the  courts. 

I  am  pleased  to  respond  to  the  chairman's  invitation  for  my  testi- 
mony on  the  subject  of  this  committee's  study  of  the  Robinson-Patman 
Act — particularly  in  light  of  Chairman  Dingell's  opening  statement 
announcing  this  committee's  "intent  to  receive  and  consider  all  shades 
of  opinion  and  to  do  so  with  the  utmost  objectivity." 

I  might  also  add  that  I  have  the  utmost  regard  for  Mr.  Potvin,  your 
committee's  counsel,  who  has  spoken  before  the  American  Bar  Associa- 
tion, and  who  is  a  very  eloquent  and  articulate  professional  staif  mem- 
ber, for  whose  views  I  have  great  respect, 

Mr.  DiNGELL.  The  Chair  takes  that  last  compliment  very  highly, 
because  in  that.  Mr.  Rowe,  we  are  in  entire  agreement. 
Mr.  RowE.  Thank  you,  sir. 

Needless  to  say,  I  am  here  today  to  present  my  own  personal  and 
individual  views.  I  am  not  speaking  on  behalf  of  the  American  Bar 
Association  or  any  other  group,  public  or  private  nor  of  any  client. 

The  chairman's  assurances  as  to  the  objective  nature  of  these  hear- 
ings are  particularly  gratifying  because  of  the  highly  emotional  con- 
troversy which  has  attached  to  the  Robinson-Patman  Act  from  the  day 
of  its  birth  almost  35  years  ago. 

It  is  now  a  matter  of  historical  fact,  not  criticism,  that  the  Robinson- 
Patman  Act  was  conceived  in  the  distress  of  the  Great  Depression  of 
the  1930's  to  preserve  the  independent  wholesaler,  retailer,  and  broker 
from  the  competitive  inroads  of  the  chains.  During  the  twenties  the 
chains,  to  acliieve  cost  efficiencies,  had  pioneered  the  integration  of 
distribution — by  combining  within  one  corporate  organization  the 
several  functions  previously  performed  separately  by  independent 
wholesalers,  brokers,  and  retailers,  thereby  threatening  to  short  cir- 
cuit them  out  of  business.  At  the  same  time,  the  larger  chains  were  in 
a  position  to  bargain  for  lower  prices  from  suppliers,  and  to  pass 
along  the  efficiencies  of  their  integrated  distribution  to  tlie  price 
conscious  consumer  of  tlie  1930's. 

As  aptly  summarized  some  years  ago  by  Dr.  Arthur  Burns,  the  new 
Chairman  of  the  Federal  Reserve  Board,  and  one  of  the  Nation's  top 
economic  scholars,  the  Robinson-Patman  Act  of  1986  reflected  "the 
struggle  between  the  older  and  newer  organizations  in  distribution 
in  which  the  older  group  sought  protection  from  the  State  presum- 
ably because  it  was  not  prepared  to  rely  on  the  outcome  of  compe- 
tition." 

In  this  aim,  the  act  was  the  immediate  successor  to  State  antichain 
store  laws,  and  the  depression-born  NRA  Codes  of  Fair  Competition, 
which  imposed  a  variety  of  restrictions  on  discounts  and  rebates,  and 
were  held  unconstitutional  by  the  Supreme  Court's  famous  Schechter 
decision  in  1935. 
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As  a  matter  of  fact,  I  noted  that  yesterday  the  National  Associa- 
tion of  Tobacco  Distributors  filed  a  statement  here  which  made  the 
same  point  and  said  "it  was  the  function  of  the  Robinson-Patman 
Act  to  rescue  and  preserve  those  salutary  and  constitutional  aspects 
of  the  NRA  and  to  discard  the  dross  and  defects  of  that  legisla- 
tion Avhich  had  caused  it  to  be  declared  unconstitutional  by  the  U.S. 
Supreme  Court." 

The  emotional  atmosphere  of  the  Robinson-Patman  controversy, 
which  still  lingers  today,  was  dramatized  by  the  legislative  debates 
of  three  decades  ago. 

The  opposing  themes  were  vocalized  then  by  two  respected  elder 
sta4;esmen  in  the  Congress  today — the  Honorable  Wright  Patman,  for 
many  years  chairman  of  the  Committee  on  Small  Business,  and  the 
Honorable  Emanuel  Celler,  long  chaiiTnan  of  the  Committee  on  the 
Judiciary  and  its  Antitrust  Subcommittee. 

According  to  Mr.  Patman's  keynote  remarks  in  1935 : 

The  day  of  the  independent  merchant  is  gone  unless  something  is  done  and 
done  quickly.  He  cannot  possibly  survive  under  that  system.  That  is,  the  chain 
store  system.  So  we  have  reached  the  crossroads  we  must  either  turn  the  food 
and  grocery  business  of  this  country  .  .  .  over  to  a  few  corporate  chains,  or 
we  have  got  to  pass  laws  that  will  give  the  people,  who  built  this  country  in  time 
of  peace  and  who  saved  it  in  time  of  war,  an  opportunity  to  exist  .  .  . 

Mr.  Celler  maintained  that  "the  mere  mention  of  chains  to  some 
is  like  waving  a  red  flag  to  a  bull.  They  fail  to  realize  that  by  striking 
at  chains,  as  in  this  bill,  they  involve  serious  complications  in  other 
directions."  In  Mr.  Celler's  views,  filed  as  the  minority  report  of  the 
House  Judiciary  Committee,  "the  consumer  is  made  the  goat."  As  Jie 
explained : 

The  advocates  of  this  bill  include  many  independents  unable  to  meet  compe- 
tition which  is  easily  met  by  their  efficient  fellow  dealers,  and  as  well  whole- 
sale grocers  catering  to  such  small  dealers  handling  the  basic  necessity,  food, 
and  asking  for  unnatural  restraints  upon  their  most  efficient  competition.  They 
searched  high  and  low  when  they  had  the  NRA  for  ways  and  means  to  the 
same  selfish  end.  They  want  no  restraints  on  themselves;  they  want  them 
only  applied  to  the  other  fellow. 

.  .  .  Unfortunately,  housewives  and  the  consumer  generally  are  not  organized. 
Their  voice  is  not  articulate.  But  retail  grocers  and  the  retail  druggists,  and 
the  wholesalers  catering  to  them,  have  banded  together  and  have  raised  a  lot  of 
commotion  and  issued  forth  reams  and  reams  of  propag'anda  in  support  of  this 
bill,  but  no  thought  have  they  given  to  the  consumer.  Indeed  the  consumer  should 
be  the  main  object  of  our  care. 

Mr.  Celler  concluded: 

I  am  earnestly  opposed  to  legislation  such  as  that  proposed  in  this  bill,  which 
is  obviously  inimical  to  the  consumer,  and  intended,  under  cover  of  devious  but 
innocent  appearing  wording,  to  assure  profitable  business  to  a  trade  class  regard- 
less of  the  efficiency  of  service  rendered  the  consumer. 

Since  1936,  and  over  the  next  three  decades,  the  act  and  these  conflict- 
ing themes  have  been  the  target  of  innumerable  critiques,  debates, 
monographs,  monologs,  and  dialogs  before  legal  and  legislative  forums. 
A  classic  700-page  study  of  the  act  was  published  by  Prof.  Corwin  D. 
Edwards,  formerly  chief  economist  of  the  FTC. 

I  don't  know  whether  Dr.  Edwards  will  be  a  witness  before  this 
group,  but  I  commend  his  book.  Dr.  Edwards  is  a  man  of  great  stature 
and  distinction  who  Avorked  for  a  long  time  to  prepare  an  economist's 
professional  evaluation  of  the  act. 
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Most  of  these  studies  have  been  crkical  of  the  act  or  its  admin- 
istration by  the  Federal  Trade  Commission,  or  both.  The  Justice  De- 
partment Antitrust  Division's  chronic  allergy  to  the  act  has  been 
notorious.  Although  the  Antitrust  Division  shares  concurrent  juris- 
diction with  the  FTC  over  the  civil  enforcement  of  the  Robinson- 
Patman  Act,  it  has  brought  about  a  dozen  cases — mostly  criminal— 
in  nearly  35  years,  compared  with  over  1,400  Robinson-Patman  cases 
by  the  FTC.  Indeed,  the  Justice  Department  in  key  Robinson-Patman 
cases  has  publicly  disowned  the  FTC's  positions  before  the  Supreme 
Court. 

This  committee  is,  of  course,  familiar  with  the  recent  reports  of  two 
Presidential  commissions — President  Johnson's  Neal  Task  Force  on 
Antitrust  Policy  and  President  Nixon's  Stigler  Task  Force  on  Pro- 
ductivity and  Competition — both  comprising  scholars  of  eminence  and 
independence.  Significantly,  while  diametrically  opposed  in  outlook 
and  recommendations  as  to  key  trade  regulation  issues  of  the  day,  such 
as  our  national  policy  toward  industrial  concentration  and  toward 
conglomerate  mergers,  both  of  these  Presidential  task  forces  made 
highly  critical  assessments  of  the  Robinson-Patman  Act  and  its  ad- 
ministration, and  proposed  far-reaching  legislative  modifications. 

In  my  view,  more  significant  from  the  public  policy  standpoint  than 
the  Neal  and  Stigler  task  force  reports,  which  have  no  official  presi- 
dential status,  were  the  recommendations  of  President  Johnson's 
Council  of  Economic  Advisers,  transmitted  by  the  Economic  Report 
of  the  President  to  the  Congress  on  January  16,  1969.  The  Council's 
report  contained  a  brief  but  pointed  analysis  of  legal  restrictions  on 
competition,  as  follows — page  108 : 

In  spite  of  the  Government's  commitment  to  the  strengthening  of  competitive 
markets,  some  existing  laws  may  weaken  competition.  Most  of  these  laws  were 
adopted  during  the  1930s  to  relieve  the  especially  serious  impact  of  the  depres- 
sion on  small  firms  in  the  distributive  trades. 

It  then  discussed  Resale  Price  Maintenance,  and  I  will  quote  briefly 
from  this : 

.  .  .  The  principal  objective  of  resale  price  maintenance  is  to  protect  smaller 
concerns  from  their  larger  comiietitors.  The  prohibition  of  predatory  practices 
is  a  valid  objective  of  public  policy.  In  practice,  however,  lower  prices  reflect- 
ing greater  efficiency  and  lower  costs  cannot  be  called  predatory.  Moreover,  there 
is  no  evidence  that  the  efficient  small  retailer  needs  such  special  protection, 
which  can  freeze  an  inefficient  market  structure. 

For  these  reasons,  the  Administration  has  consistently  opposed  legislation  de- 
signed to  extend  resale  price  maintenance.  Indeed,  it  is  hard  to  see  a  continuing 
justification  for  the  existing  laws  in  today's  properous  economy. 

I  might  interpolate  at  this  point  that  I  am  of  course  familiar  with 
the  chairman's  position  with  respect  to  fair  trade  laws.  On  the  other 
hand  there  is  a  great  parallelism  in  the  attitudes  of  others  toward  these 
two  statutes. 

Mr.  DiNOELL.  I  am  violently,  vigorously,  eternally  and  everlastingly 
opposed  to  fair  trade,  or  anything  that  smacks  of  such  a  thing.  I  think 
it  is  evil  and  very  bad. 

Mr.  RowE.  The  chairman's  position  on  that  subject  is  very  well 
known  to  me  and  is  a  significant  evaluation  of  the  anticompetitive  as- 
pects of  other  legislation  to  the  extent  that  they  exist. 
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The  Council's  Advisers'  report  to  President  Johnson  went  on  as 
follows  with  respect  to  the  Robinson-Patman  Act: 

The  Robinson-Patman  Act  is  anotlier  important  Federal  law  intended  to  pro- 
tect the  small  from  the  large.  The  act  attempts  to  prevent  chains,  mail-order 
houses,  and  other  huge  buyers  from  extorting  preferential  price  concessions  from 
suppliers. 

Although  public  policy  should  be  concerned  with  preventing  improper  use  of 
the  advantages  conferred  by  sheer  size,  some  evidence  indicates  that  the  Act 
has  had  the  unintended  effect  of  accentuating  price  rigidities  in  some  markets. 
A  seller  may  refuse  to  bargain  on  price  with  an  individual  customer  by  con- 
tending that  under  the  law  any  concession  granted  to  one  buyer  would  have 
to  be  made  uniformly  available  to  all  others.  The  law  may  conflict  with  the  de- 
velopment of  more  eflScient  methods  of  distribution,  such  as  integrating  whole- 
sale and  retail  functions  or  dispensing  with  independent  brokers.  By  requiring 
proportionally  equal  treatment  in  certain  promo*^ional  practices,  the  Act  has 
discouraged  experimentation  with  marketing  techniques.  It  has  been  interpreted 
to  prevent  sellers  from  charging  different  prices  in  widely  separated  geographical 
markets. 

And  then  the  conclusion — pages  108  and  109 : 

A  careful,  reappraisal  of  the  Act  might  suggest  ways  to  focus  its  application 
more  sharply  on  those  particular  forms  of  price  discrimination  that  constitute 
a  truly  serious  threat  to  competition. 

Now,  the  eminence  and  status  of  the  President's  Council  of  Economic 
Advisers  is  of  course  manifest  and  well  known.  And  I  think  it  is 
significant  that  this  report  was  transmitted  by  President  Johnson 
to  the  Congress  only  last  year  reflecting  the  views,  I  would  assume, 
of  the  administration  with  respect  to  the  subject  matter  of  this  hearing. 

My  own  personal  views  which  I  have  expressed  over  the  past  20  years 
have  also  been  critical  of  the  act  and  its  administration.  On  the  basis 
of  a  study  published  by  Little,  Brown  &  Co.  in  1962,  I  came  to  the 
following  here  pertinent  conclusions,  among  others : 

(1)  Contrary  to  the  1936  congressional  objective  to  curb  the  "big 
buyer,"  the  FTC's  annals  show  that,  despite  more  than  1,400  formal 
Robinson-Patman  proceedings  since  1936,  only  a  minute  fraction  con- 
cern abusive  practices  by  big  buyers  banned  by  section  2(f)  of  the 
act.  On  the  contrary,  section  2(f)  was  heavily  brought  to  bear  on 
small  merchants,  such  as  automotive  parts  distributors.  Indeed,  the 
overwhelming  mass  of  Robinson-Patman  enforcement  proceedings 
since  1936  was  aimed  at  smaller  business  firms.  (This  trend  ajjpears  also 
in  appendix  E,  pp.  209-217,  of  this  committee's  own  printed  hearings, 
showing  the  typical  recipient  of  a  Robinson-Patman  order  since  1962 
to  be  an  inconspicuous  enterprise  unfamiliar  to  the  reader  of  Fortune 
magazine.)  I  invite  your  attention,  Mr.  Chairman,  to  that  a])pendix, 
starting  at  page  209  of  the  committee's  printed  hearings.  It  starts 
off  significantly  with  Aluminum  Co.  of  America,  but  then  as  you  read 
down  the  list  you  see  such  titans  of  the  marketplace  as  v^^obilio  and 
Cuneo,  New  England  Confectionery  Co.,  Bill  the  Distributor,  Grabler 
Manufacturing  Co.,  M.  Degaro  Co.,  Chemway  Corp.,  Kimbriel  &  Co., 
Pride  O'Texas  Citrus  Association,  Lannin  Sales  Co.,  et  cetera.  And  you 
can  flip  over  through  three  or  four  or  five  pages  of  this  apj^endix,  and 
you  see  such  names  as  Joseph  A.  Kaplan  &  Sons,  National  Parts 
Warehouse,  Bill  &  Ruth  Promotions,  Julius  Schmidt,  Inc.  Mister 
Pants,  Inc.,  Modelia,  Inc.,  Pat  Fashions,  et  cetera. 

I  think  that  is  a  fair  cross  section  of  what  this  appendix  contains. 
I  believe  it  does  confirm  the  point  very  significantly  that  the  main 
impact  of  the  act's  enforcement  with  respect  to  formal  complaint 
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proceedings  lias  been  against  the  smaller  firms,  and  not  against  the 
giants  of  American  industry. 

Mr.  DiNGELL.  Is  the  fact  that  the  act  has  stopped  predacious  prac- 
tices among  small  businessmen  as  well  as  the  large,  is  that  a  defect 
in  the  law  or  in  the  administration? 

Mr.  RowE.  I  would  say  with  respect  to  that  point  it  would  be  a 
myopia  of  administration  to  have  the  kind  of  imbalance  this  statistical 
record  reflects,  to  aim  at  the  smaller  firm  rather  than  the  larger  if  in 
fact  the  larger  firms  are  violating  the  statute. 

Mr.  DiNGELL.  This  committee  has  as  its  goals  two  objectives :  One, 
to  look  into  the  philosophy  and  construction  of  the  antitrust  laws; 
and  the  other  is  the  question  of  enforcement.  A  lot  of  people  have 
a  hard  time  keeping  these  two  separate.  I  am  sure  a  man  of  your 
stature  and  ability  and  experience  does  not.  But  for  the  purposes  of 
the  record  I  simply  wanted  to  be  sure  that  these  particular  comments 
are  in  an  appropriate  and  proper  perspective. 

Mr.  RowE.  I  would  say,  Mr.  Chairman,  that  this  imbalance  is  a 
matter  of  administration  rather  than  the  statutory  text,  and  even 
more  so,  the  legislative  intent.  And  in  a  sense,  they  are  a  paradox,  in 
the  light  of  the  obvious  and  manifest  legislative  intent  of  35  years  ago. 

Mr.  DiNGELL.  Of  course,  if  I  were  a  small  businessman  being  afilicted 
by  predacious  business  practices  by  competitors  I  wouldn't  care,  I 
think,  very  much  whether  they  were  predacious  practices  on  tlie  part 
of  my  small  next  door  neighbor  or  on  the  part  of  the  big  chain  store 
or  on  the  part  of  the  giant  merchandising  establishment. 

Mr.  RowE.  I  should  point  out,  Mr.  Chainnan,  that  of  course  this 
enumeration  is  not  to  imply  that  Mister  Pants  or  Billy  and  Ruth,  et 
cetera,  were  guilty  of  predacious  practices.  As  a  matter  of  fact,  a 
closer  study  of  these  dockets  will  indicate  these  were  not  predacious 
activities  at  all,  but  rather  that  these  were  largely  proceedings  brought 
imder  the  so-called  per  se  provisions  of  the  act  with  respect  to  adver- 
tising allowances  or  brokerage  commissions.  So  there  is  no  element 
of  predation  at  all.  I  certainly  did  not  imply  that  these  people  who 
are  listed  here  in  such  profusion  were  predators  in  any  sense  of  the 
word. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  PoTviN.  Mr.  Rowe,  would  it  not  be  fair  to  say  that  at  least  that 
portion  of  the  list  that  you  read  that  sounded  well,  garment  industry 
in  nature,  "Mister  Pants"  and  that  type  of  thing,  are  quite  apt  to  be 
a  part  of  a  particular  industrywide  proceeding,  or  as  a  result  of  an 
industrywide  proceeding ;  is  that  not  correct? 

Mr.  Rowe.  The  garment  people  were  part  of  an  industrywide  ap- 
proach, where  in  fact  more  than  100  proceedings  were  brought.  But  I 
have  in  mind  a  great  number  of  proceedings  listed  in  this  appendix 
which  lists  cease-and-desist  orders  since  fiscal  1962  to  date,  and  the 
overwhelming  majority  has  nothing  to  do  with  these  garment  pro- 
ceedings. For  example,  Oppenhauser  Brokerage  Co.  or  the  California 
Fruit  Exchange  or  the  National  Police  Gazette  which  I  see  here,  and 
the  Perfection  Gear  Co. 

Mr.  PoTA'TN.  Mr.  Rowe,  you  are  eminently  correct.  I  certainly  was 
not  trying  to  erode  the  validity  of  your  statement.  That  was  merely 
prefatory  to  the  next  question,  which  is  this.  On  yesterday  we  re- 
ceived further  testimony  to  the  extent  that  industrywide  proceedings 
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are  probably,  all  things  considered,  much  more  constructive  than  a 
case-by-case  basis.  And  I  was  hoping-  that  at  some  point  in  your  re- 
marks you  would  comment  on  that. 

Mr.  RowE.  Let  me  comment  on  it  right  now,  if  I  might. 

Mr.  PoT\^iN.  And  also  if  convenient,  would  you  cover — necessarily 
when  you  use  an  industrywide  approach,  the  large  and  the  small  firms 
are,  of  course,  equally  involved,  and  typically  small  firms  would  out- 
number larger  com})etitors. 

Mr.  Row^E.  Yes.  From  the  standpoint  of  economical  and  fair  and 
equitable  enforcement,  it  is,  of  course,  desirable  not  to  discriminate  in 
enforcement  against  one  firm,  leaving  the  others  to  roam  free  and 
pick  his  economic  pockets,  so  to  speak,  witliout  any  restriction.  That 
is  a  desirable  objective  of  effective  and  efficient  law  enforcement. 

On  the  other  hand,  there  is  some  danger  of  abuse  in  industrywide 
enforcement,  to  this  extent.  After  all,  the  Robinson-Patman  Act  is  a 
statute  which  is  addressed  to  prices  and  price  movements  by  competi- 
tive sellers,  and  thereby  touches  on  a  very  sensitive  nerve  in  a  free 
enterprise  economy  wdiich  prides  itself  on  fluid  prices  and  ease  of  price 
variations  and  price  clianges. 

Now,  there  have  been  situations,  and  there  can  easily  be  situations 
where  members  of  an  industry  develop,  let  us  say,  a  distaste  for  overly 
vigorous  competition.  That  does  happen  from  time  to  time  in  American 
industry.  And  one  way  to  legislate  tliat  distaste  into  a  legal  prohibi- 
tion could  be  to  apply  to  the  Federal  Trade  Commission  on  an  in- 
dustrywide basis  to  issue  restrictive  orders  covering  all  sellers. 

The  effect  of  that  would  be  tantamount  to  a  cartel  with  Government 
blessing. 

Mr.  PoTviN.  Would  you  care  to  comment  on  one  specific  proposal  that 
Mr.  Van  Cise  made  yesterday,  sir.  He  suggested — first,  I  may,  for  the 
record,  say  tliis.  His  proposal  was  illustrated  in  his  remarks  by  the 
guidelines  in  the  Meyer  case. 

Mr.  RowE.  Yes. 

Mr.  PoiTix.  And  he  suggested  that  this  was  an  excellent  set  of  guide- 
lines, but  that  it  lacked  teeth.  To  add  teeth  he  suggested  the  use  of  6(b) 
procedures.  Would  you  care  to  comment  on  that  in  the  context  of  your 
prior  comment  ? 

Mr.  RowE.  Yes.  And  let  me  first  illustrate  the  point  that  I  was  mak- 
ing by  an  example  in  the  actual  annals  of  the  Federal  Trade  Commis- 
sion, where  tliere  has  been  a  situation  where  industrywide  enforcement 
could  give  rise  to  a  cartel  type  of  restriction  with  Federal  Trade  Com- 
mission sanction  and  blessing. 

The  case  I  have  in  mind  involves  the  carpet  industry,  which  in  the 
latter  part  of  the  1030"s  was  subject  to  an  antitrust  proceeding  by  the 
Department  of  Justice  Avhich  charged  collusion  in  an  industrywide 
arrangement  to  get  rid  of  discounts.  Now,  that  case  was  settled  with  a 
consent  decree  under  the  antitrust  laws  which  enjoined  the  various 
particijiants  in  the  case  from  agreeing  with  each  other  to  cut  out  dis- 
counts *.  And  as  you  know,  discounts  can  be  a  very  vigorous  competi- 
tive force. 

Now,  over  a  decade  later,  some  of  those  same  parties  had  proceedings 
with  the  Federal  Trade  Commission  to  enjoin  these  discounts,  and 


*United  States  v.  Institute  of  Carpet  Manufacturers,  et  al.,  1940-43  Trade  Cas.  par. 
56,097  (S.D.  N.Y.  1941). 
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there  was,  as  I  understand  it,  an  effort  to  broaden  these  out  as  an 
industrywide  discount  restriction  with  everyone  taking  an  order  from 
the  Federal  Trade  Commission. 

Now,  to  me  the  distinction  becomes  ratlier  thin  at  that  point,  as 
between  an  agreement  to  abolish  discounts,  which  is  a  violation  of  the 
antitrust  laws  as  price  fixing,  and  a  concerted  multiple-party  effort  to, 
in  effect,  volunteer  before  the  Federal  Trade  Commission  to  take  cease- 
and-desist  orders  proscribing  the  same  thing. 

So  my  point  as  to  that  industrywide  enforcement  being  susce}>tible  to 
abuse  is  not  a  figment  of  the  imagination,  but  I  think  it  has  a  basis  in 
fact. 

Mr.  DiNGEij;..  Of  course,  on  that  matter — this  is  rather  like  a  group  of 
persons  deciding  that  they  are  going  to  take  essentially  an  order  to 
court,  a  consent  decree,  agreeing  to  do  something  that  is  violative  of 
another  statute,  perhaps  antitrust  laws,  or  possibly  food  and  drug  laws, 
or  conceivably  some  of  the  statutes  dealing  with  the  ]Dricing  of  meat  and 
things  of  this  kind  under  the  Packers  and  Stockyards  Act,  and  then  the 
court  sanctioning  it  and  affording  shelter.  This  is  very  bad  administra- 
tion. And  we  set  up  courts  and  the  Federal  Trade  Commission  to  avoid 
this  thing. 

I  would  be  interested  to  know  if  this  is  a  practice  going  on  in  the 
law.  Because  if  it  is,  it  needs  some  pretty  vigorous  correction  by  the 
Congress. 

Mr.  RowE.  Let  me  point  out  another  example,  Mr.  Chairman,  of 
the  same  situation,  which  is  well  known  to  the  antitrust  bar.  These 
are  the  cases  concerning  promotional  allowances  in  the  garment  indus- 
try to  which  your  counsel  had  reference  a  moment  ago.  This  too  was 
an  industrywide  enforcement  situation  where  in  effect  the  various  in- 
dustry members  came  before  the  Commission  and  bared  their  breasts 
and  said,  in  effect,  enjoin  me  from  giving  advertising  allowances.  Now, 
the  practical  effect  of  such  a  situation,  of  such  an  industrywide  series 
or  orders  preventing  discriminatory  advertising  allowances,  could  be 
tantamount  to  an  agreement  amono;  industiy  members  to  cut  them  out. 

Mr.  DiNGELL.  Of  course,  the  Federal  Trade  Commission  has  the  re- 
sponsibility, not  just  of  looking  at  the  particular  law  that  might  be  in 
question,  but  also  of  harmonizing  its  order  with  all  other  Federal 
statutes.  I  find  this  a  novel  question,  one  that  I  have  never  given 
thought  to,  and  one  that  I  find  to  be  very  troublesome.  I  would  like 
to  have  further  comment  from  you,  Mr.  Rowe. 

Mr.  RowE.  It  is  a  troublesome  matter,  Mr.  Chairman.  I  think  it  in- 
dicates the  sensitivity  of  the  competitive  price  movements  to  which 
the  Robinson-Patman  Act  addresses  itself,  and  illustrates  the  danger 
that  unthinking,  or  unsophisticated,  or  not  fully  perceptive  enforce- 
ment, might  do  more  harm  than  good  and  result  in  a  cure  that  is  worse 
than  the  disease. 

Mr.  DiNGELL.  Of  course,  my  interpretation  of  the  law  is  that  the 
Robinson-Patman  will  be  construed  in  the  light  of  circumstances  as 
well  as  in  the  light  of  all  other  Federal  statutes,  and  that  an  order 
issued  under  Robinson-Patman  is  not  going  to  sanctify  an  abuse  that 
would  be  violative,  say,  of  the  Sherman  Act  or  Clayton  Act. 

Mr.  RowE.  I  can  only  say  that  I  enthusiastically  share  such  senti- 
ments, and  if  those  sentiments  had  been  adopted  bv  the  Federal  Trade 
Commission  over  the  last  25  years  of  the  act's  administration,  many 
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fewer  articles  would  have  been  written  and  many  fewer  debates  and 
dialogs  would  have  been  held  as  to  the  impact  of  the  act  on  our  com- 
petitive economy  and  on  the  fluidity  of  price  movements.  Unfortun- 
ately many  have  concluded,  includino;  myself,  that  that  has  not  been 
the  case,  and  that  much  of  the  administration  of  the  act  has  not  pur- 
sued the  particular  objectives  which  you  stated,  which  is  to  harmonize 
the  entire  body  of  antitrust  laws  into  one  coherent  and  meaningful 
whole. 

Mr.  DiNGELL.  Here  Ave  have  Avhat  is  clearly  an  administrative  prob- 
lem as  opposed  to  one  dealing  with  the  fundamentals  of  the  statute,  in 
other  words,  the  substance  of  the  statute,  am  I  correct  in  that 
interpretation  ? 

Mr.  Row^E.  You  are  eminently  correct,  Mr.  Chairman.  As  a  matter 
of  fact,  two  commissioners  dissented  from  this  action,  which  had  an 
industrywide  scope,  with  dozens  of  orders  going  out  to  the  garment 
industry,  and  protested  very  vigorously  that  this  did  have  the  restric- 
tive and  cartelistic  effects  of  prohibiting  the  granting  of  advertising 
allowances  on  a  competitive  basis  in  that  industry.  So  the  matter  was 
raised  within  the  Commission  and  was  brought  forth  to  public  knowl- 
edge by  these  dissenting  opinions.^ 

Mr.  DiNGELL.  I  see. 

Mr.  Potvin. 

Mr.  PoTviN.  Mr.  Eowe,  first,  as  you  pointed  out  quite  eloquently  in 
your  book  and  elsewhere,  the  Eobinson-Patman  Act  is,  first  of  all, 
somewhat  difficult  to  analyze,  because  it  is  directed  at  the  conduct  of 
buyers  but  couched  in  language  directed  to  sellers. 

Now,  as  you  pointed  out  a  few  moments  ago,  particularly  in  that 
garment  industry  proceeding,  the  vast  majority  of  them  are  indeed 
small  firms.  And  isn't  one  of  the  reasons  for  going  the  industrywide 
route  here  not  an  evil  cartelization  at  all.  But  illustrates  the  fact  that 
Mr.  Pants,  for  example,  one  of  the  firms  you  named,  is  just  going  to 
have  an  inordinately  difficult  time  looking  Mr.  Macy  or  Mr.  Gimbel 
in  the  eye  and  saying,  we  are  not  about  to  give  you  a  discriminatory 
price.  Isn't  it  this  salami  effect  that  you  are  trying  to  prevent  with 
that  type  of  proceeding,  really? 

Mr.  RowE.  That  is  entirely  possible,  Mr.  Potvin.  And  I  think  it  is 
a  legitimate  point  to  be  made.  Whether  in  that  situation  Mr.  Pants 
was  l3eing  coerced  by  Mr.  Macy  I  don't  have  the  slightest  idea. 

Mr.  Pom^iN.  I  make  no  such  allegation.  It  was  an  observation. 

Mr.  RowE.  I  think  it  is  a  valid  point.  On  the  other  hand,  I  don't 
believe  that  that  is  the  complete  explanation. 

Mr.  Porv^iN.  I  think  in  classic  form  we  liave  now  perhaps  expressed 
the  two  conflicting  points  of  view  on  that  precise  situation. 

Mr.  RowE.  I  think  that  is  a  fair  statement. 

Mr.  PoTviN.  Thank  you. 

Mr.  DiNGELL.  Don't  we  here  have  something  that  really  has  been  a  bit 
overlooked,  and  that  is  the  need  to  have  uniform  rules  so  that  every- 
body plays  by  the  same  scorecard  and  the  same  set  of  rules. 

Mr.  RowE.  I  tliink  that  is  a  desirable  objective,  Mr.  Chairman. 


1  Abby  Kent  Co..  et  al.,  docket  C-32S.  et  al.  (Dissenting  statements,  Jan.  2,  1963)  ; 
see  also  1965-67  CCH  Trade  Reg.  Rep.  Transfer  Binder,  par.  17,310,  p.  22,466  (Aug.  9, 
1965). 
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Mr.  DiNGELL.  Whether  you  are  talking-  about  Balkanization  of  the 
countiy  into  small  trading  areas,  or  whether  you  are  talking  about 
treating  one  particular  industry  different  than  another  industry,  or 
treating  one  particular  competitor  different  from  another  competitor 
in  the  same  industry  or  in  the  same  town  differently,  isn't  it  funda- 
'mentally  bad  to  have  one  set  of  people  playing  by  one  set  of  rules 
and  another  set  of  people  playing  by  a  different  set  of  rules,  and  isn't 
this  why  industrywide  or  nationwide  rules  are  highly  desirable  in 
antitrust  and  other  areas  ? 

Mr.  RowB.  They  are  desirable,  Mr.  Chaiirman.  I  agi-ee  that  equitable 
enforcement  and  uniform  rules  of  the  game  are  desirable.  My  only 
point  was  that  wath  respect  to  rules  that  affect  the  price  mechanism 
where  there  are  no  automatic  ndes  of  legality  or  illegality — because, 
after  all,  evei-y  price  discriminatiion  under  the  Robinson-Patman  Act 
is  only  illegal  if  it  injures  competition — it  may  be  very  much  more 
difficult  than  perhaps  in  the  field  of  false  advertising  to  set  a  uniform 
rule  or  floor  beneath  which  suppliers  may  not  fall,  short  of  violating 
the  statute. 

I  -would  make  this  point  too  with  respect  to  the  garment  industry.  I 
don't  know,  in  terms  of  administration,  assuming  Mr.  Pants  was  favor- 
ing Mr.  Macy  and  the  other  garment  people  were,  whether,  if  that  is 
the  case,  it  would  not  be  more  economical  to  bring  a  case  against 
the  coercive  big  buyer.  If  in  fact  he  was  violating  the  statute,  that 
might  be  a  better  way  and  a  more  competitive  and  administratively 
more  efficient  way  to  cut  out  something  that  was  illegal,  rather  than 
having  the  suppliers  coming  in  en  masse  and  baring  their  breasts  and 
saying,  sue  me. 

Mr.  DiNGELL.  Of  course,  in  this  matter  you  do  have  the  two  options. 
You  do  have  on  the  one  hand  the  option  of  proceeding  against  the 
buyer.  And  on  the  other  hand  you  liave  the  option  of  proceeding  against 
the  seller.  And  this  would  be  a  question  of  good  administration  again. 
The  Department  of  Justice  might  be  compelled  to  move  in  one  di- 
rection, and  the  Federal  Trade  Commission  might  be  compelled  to 
move  in  another.  And  we  would  hope — although  that  hope  is  sometimes 
more  in  the  breast  than  in  the  reality — that  there  would  be  coordina- 
tion between  the  two  agencies  that  would  result  again  in  a  unified 
approach. 

Mr.  Ro^VE.  I  agree.  And  there  should  have  been  more  than  there 
has  been.  As  I  pointed  out,  the  Justice  Department  in  key  situations 
has  disowned  the  Federal  Trade  Commission's  positions  before  the 
Supreme  Court. 

Mr.  DiNGELL.  You  are  raising  here  a  very  interesting  question.  Is 
it  proper  for  an  agency  of  the  Federal  Government  like  the  Depart- 
ment of  Justice  to  take  the  position  that  they  are  not  going  to  enforce 
the  Robinson-Patman  Act  because  they  don't,  like  it  or  don't  agree 
with  it? 

Mr.  RowE.  I  believe  the  agencies  have  worked  out  a  little  bit  of  a 
division  of  markets  amona:  themselves.  The  Justice  Department  has  in 
effect  left  the  Robinson-Patman  enforcement  to  the  Federal  Trade 
Commission  even  though  bv  statute  they  have  concurrent  jurisdiction. 

Now,  I  would  assume  that  there  is  nothing  improper  about  this, 
for  this  reason.  Certainly  one  of  the  real  concerns  of  everyone  these 
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days  is  tlie  matter  of  priorities,  because  one  cannot  solve  all  of  the 
problems  of  the  world  with  finite  resources, 

Mr.  DiNGELL.  Of  course,  the  agency  that  fixes  national  priorities  and 
goals  is  the  Congress.  We  write  the  law,  and  hopefully  the  administra- 
tors downtown  carry  it  out,  and  carry  it  out  the  fashion  we  intended. 
We  are  often  disappointed  in  this.  But  nevertlieless  this  is  the  funda- 
mental constitutional  theory  under  which  we  operate. 

Mr.  RowE.  I  have  no  problem  whatever  with  that  concept,  Mr. 
Chairman.  Congressional  surveillance  of  this  situation  and  oversight, 
and  reports  by  the  agencies  to  the  extent  such  problems  exist,  would 
make  for,  in  my  view,  better  administration  compatible  with  the 
constitutional  scheme  which  you  have  outlined  and  whicli  is  certainly 
correct. 

Mr.  DiNGELL.  We  intend  to  have  the  Justice  Department  up  here  to 
do  precisely  this,  and  we  do  intend  to  have  the  members  of  the  Com- 
mission up  here  for  the  same  purpose. 

Mr.  RowE.  With  respect  to  industry-wide  enforcement,  one  final 
point,  if  I  might,  because  it  is  pertinent.  There  is  certainly  the  option 
of  going  after  200  sellers  rather  than  one  buyer.  But  I  think  what 
should  be  pointed  out  in  that  situation  is  that  there  is  no  adjudication 
that  the  practice  was  illegal  in  the  first  ):)lace  when  200  suppliers  come 
in  and  say,  sue  me,  put  me  under  an  order.  "Wliereas  if  there  is  a  suit 
against  the  buyer,  then  there  is  an  adjudication  as  to  whether  the  thing 
is  illegal  in  the  first  place.  And  again,  I  point  to  the  danger  of  a  situa- 
tion where  people  can  come  in  en  masse  and  say,  restrain  me,  Mr.  FTC, 
because  I  don't  wish  to  give  these  discounts. 

If  an  order  issues  in  these  circumstances,  without  any  adjudication 
of  illegality,  perfectly  lawful  competitive  practices  may  be  curbed  in 
an  undesirable  way. 

Mr.  PoTviN.  Mr.  Rowe,  this  whole  matter,  of  course,  is  further  indi- 
cated, as  you  ]>oint  out  on  page  428  of  the  original  edition  of  your  book. 
And  I  am  quoting : 

"Also  the  Federal  Trade  Commission  lias  treated  a  buyers  receipt  of 
discriminatory  concessions  through  promotional  benefits  as  outside  the 
reaches  of  section  2(f),  but  recognizable — as  you  point  out — under 
section  5  of  the  Federal  Trade  Commission  Act."  Would  you  care  to 
comment  on  the  eifects  of  that — I  honestly  don't  remember  whether  you 
said  it  or  the  chairman  said  it — the  equal  ability  to  sue  many  as  well  as 
Mr.  Pants. 

jNIr.  Rowe.  Yes.  I  believe  that  inasmuch  as  the  Commission  can  pur- 
sue buyers  exacting  discriminatory  promotional  payments  under  the 
Federal  Trade  Commission  Act,  there  is  no  enforcement  gap,  and  the 
Commission  could  have  sued  the  buyers  to  establish  the  illegality  of 
the  practice  under  section  5  rather  than  taking  the  alternative  of  hav- 
ing all  of  these  suppliers  coming  in  and  say,  put  me  under  an  order. 

Mr.  PoTviN.  That,  of  course,  while  a  related  matter — I  started  to  say 
antitrust  matter,  which  section  5  is  not  in  the,  technical  sense — is  not  a 
matter  of  Robinson-Patman  enforcement. 

Mr.  Rowe.  No.  But  the  remedy  was  there,  and  it  was  a  matter  of  an 
available  o]:)tion,  which  went  in  one  direction,  but  could  have  gone 
from  the  standpoint  of  administrative  efficiency  in  a  more  effective 
direction  to  adjudicate  a  practice  as  illegal  rather  than  havinsr  a  whole 
industry  agree  to  cut  it  out  without  any  determination  of  its  illegality. 


584 

Mr,  DiNGELL.  There  is  a  quaint  practice  that  goes  on  in  antitrust  law 
all  the  time,  every  consent  decree  virtually  says,  between  the  Justice 
Department  and  the  court  and  the  individual  charged,  we  didn't  do  it, 
by  our  going  to  agree  that  we  ain't  going  to  do  it  in  the  future.  So 
this  quaint  practice  is  not  limited  to  just  Robinson-Patman,  but  it  is 
something  that  practitioners  of  the  antitrust  have  long  since  begun  to 
engage  in  industrywide,  if  you  wish  the  term. 

Mr.  RowE.  I  agree  thoroughly,  Mr.  Chairman.  But  in  terms  of  the 
antitrust  laws  exemplified  by  the  Sherman  Act,  there  might  be  a 
decree  to  quit  colluding,  whereas  in  a  case  of  the  Robinson-Patman  Act 
there  might  be  an  industrywide  decree  to  quit  competing.  That  is  the 
danger  of  such  a  situation. 

Mr.  DmCxELL.  You  say,  Mr.  Rowe,  quit  competing.  But  really  what 
they  agree  to  under  Robinson-Patman  is  to  quit  competing  in  fashions 
not  consonant  with  the  Robinson-Patman  Act,  so  there  is  a  difference. 
This  doesn't  stifle  all  competition,  it  simply  stifles  certain  enunciated 
kinds  of  competition ;  isn't  that  it  ? 

Mr.  RowE.  That  istnie,  Mr.  Chairman. 

Mr.  DiNGELL.  Vigorous  competition  remains. 

Mr.  RowE.  My  only  jjoint  was,  with  this  situation,  that  the  matter 
is  susceptible  to  abuse.  I  don't  mean  that  this  is  a  cardinal,  overriding 
issue  of  contemporary  concerns,  I  merely  wish  to  make  that  one  point 
in  regard  to  Mr.  Potvin's  statement. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  I  would  like  to  clarify  one  thing  that  has  been  touched  on. 
On  page  5,  you  state  : 

"The  Justice  Department  Antitrust  Division's  chronic  allegry  to 
the  act  has  been  notorious."  And  we  discussed  for  a  second  the  "fact 
that  the  Justice  Department  and  the  Federal  Trade  Commission  have 
current  jurisdiction  over  the  Clayton  Act.  Simply  because  of  the  fact 
that  the  two  agencies  decide  that  one  should  administer  one  act  or  one 
section  of  an  act  doesn't  necessarily  mean  that  there  is  an  aversion  on 
the  other  department's  part  in  refusing  to  enforce  an  act,  does  it  ? 

Mr.  Rowe.  My  statement  as  to  the  aversion  is  based  on  more  than 
the  statistics.  It  has  been  a  matter  of  common  knowledge  in  the  anti- 
trust, bar  that  the  Justice  Dej^artment  has  had  no  particular  brief  for 
the  Robinson-Patman  Act,  going  back  many,  many  years  to  the  days  of 
Thurman  Arnold 

Mr.  DiNGELL.  Who  opposed  it  in  its  incipiency  up  here  ? 

Mr.  Oden.  You  could  say  the  same  thing  with  mergers,  for  instance, 
where  there  has  been  an  agreement  over  the  years  that  the  Federal 
Trade  Commission  would  handle  mergers  in 'the  concrete  industry, 
which  IS  highly  concentrated,  but  tliat  wouldn't  necessarily  imply  that 
the  Justice  Department  didn't  feel  that  concentration  in  the  concrete 
industry  is  good  or  bad. 

_  Mr.  RowE.  No ;  but  as  you  know,  with  respect  to  mergers,  both  agen- 
cies and  very  properly  so,  go  after  good  merger  cases  like  hungry  fish. 

Mr.  Oden.  I  believe  over  the  years  the  Commission  has  staked  out 
certain  industries  which  they  deal  with  exclusively.  And  I  think  con- 
crete IS  probably  one.  As  far  as  I  can  remember,'  the  Federal  Trade 
Commission  has  brought  I  guess,  almost  every  concrete  case  as  far  as 
mergers  that  I  know  of. 

^i.^\  Rowe.  If  your  point  is  that  the  agencies  divide  jurisdiction, 
they  have  done  that  m  the  merger  field,  although  it  is  not  a  complete 
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division  of  markets.  Every  once  in  a  while  tlie  Justice  Department  will 
sneak  over  and  take  a  case  in  one  of  those  industries.  And  they  have 
had  the  same  division  of  markets  in  Robinson-Patman,  because  as  I 
indicated,  the  Justice  Department  has  brought  about  a  dozen  or  so 
Robinson-Patman  cases  o\'er  a  30-year  period.  But  the  aversion  is 
reflected  in  the  statement  filed  by  the  Solicitor  General  before  the 
Supreme  Court  to  some  of  the  key  positions,  plus,  as  I  say,  the  general 
antitrust  attitude  of  the  Department,  as  reflected  over  the  years. 

Mr.  Oden.  I  wonder  if  I  could  clarify  one  thing.  You  say  they 
brought  a  dozen.  Would  it  be  true  to  say  that  normally  when  the  Jus- 
tice Department  brings  a  Robinson-Patman  case  that  it  is  normally  a 
secondary  issue  to  another  antitrust  violation. 

Mr.  RowE.  I  wouldn't  wish  to  generalize.  I  know  in  a  number  of 
those  cases  that  the  Justice  Department  proceedings  have  involved 
both  Sherman  Act  and  Robinson-Patman  Act  counts. 

Those  have  been  in  the  case  of  predatory  pricing  practices,  which, 
as  you  know,  may  be  reached  by  both  the  Sherman  Act  and  the  Robin- 
son-Patman Act  by  way  of  criminal  remedies,  and  the  Justice  Depart- 
ment has  pleaded  more  than  one  count,  and  thereby  brought  both 
statutes  into  the  picture.  But  I  don't  believe  that  has  been  exclusively 
what  the  Justice  Dejjartment  has  done  over  the  years. 

With  respect  to  the  statistical  aspects  of  the  enforcement  and  the 
emphasis  on  proceedings  against  smaller  suppliers,  I  of  course  find  it 
clifRcult  to  say  whether  these  data  indicate  that  larger  firms  are  com- 
plying better  with  tlie  act  than  smaller  firms,  which  is  entirely  possible, 
or  whether  the  big  firms  have  learned  better  to  plan  around  its  restric- 
tions. Obviously  bigger  firms  can  aft'ord  more  astute  counsel  than 
smaller  firms,  and  so  perhaps  they  can  find  their  way  better  around 
the  maze  than  someone  who  is  not  so  well  advised. 

Also,  it  may  be  possible  that  cases  against  smaller  firms  are  easier 
to  win  and  they  can  rack  up  impressive  litigation  statistics.  Interest- 
ingl}^,  four  important  Robinson-Patman  cases  against  large  national 
oil  companies  were  voluntarily  dismissed  by  the  Commission  in  1964, 
and  were  followed  u})  by  an  industrywide  hearing  which  produced  a 
report  but  no  cases. 

Second,  key  Federal  Trade  Commission  inter})retations  of  the  act, 
not  compelled  by  its  text,  can  specially  prejudice  the  growth  of  smaller 
firms.  Thus,  the  FTC's  "price  by  use"  doctrine,  applied  in  numerous 
pricing  cases,  holds  that  whenever  a  w^holesaler  or  jobber  grows  beyond 
a  single-s';age  operation  of  reselling  to  retailers,  and  combines  whole- 
saling and  retailing  facilities  and  functions,  he  must  pay  the  same 
price  as  other  "retailers"  who  have  not  invested  in  comparable  whole- 
sale or  jobber  facilities  and  do  not  perform  the  same  distributive  fimc- 
tions.  In  effect,  this  discriminates  against  such  distributors,  by  making 
them  pay  the  same  price  even  though  they  perform  extra  and  vahiable 
distributive  functions.  As  criticized  before  the  Supreme  Court  by  the 
Department  of  Justice,  which  opposed  the  FTC's  position,  this  "in- 
terpretation of  the  Robinson-Patman  Act  *  *  *  could  impose  serious 
and  perhaps  unjustifiable  limitations  upon  economically  beneficial 
vertical  integration  of  concerns  engaged  in  the  wholesale  and  retail 
distribution  of  m'^vchnndise." 

Mr.  PoTVTx.  Mr.  Chairman. 

Mr.  Dtxgell.  Mr.  Potvin. 
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Mr.  PoTviN.  Mr.  Rowe,  first,  by  way  of  background,  in  your  refer- 
ence to  the  price-by-use  doctrine,  the  way  this  works  as  a  practical 
matter  is  that  if  I  am  an  integrated  wholsaler- retailer,  I  would  quite 
probably  in  applying  that  doctrine  use  one  of  two  systems,  the  credit 
memo  or  the  debit  memo.  Let  us  assume  the  latter.  That  would  mean 
that  I  would  buy  it  as  a  wholesaler  and  send  in  memos  on  only  those 
items  which  I  sold  at  retail,  and  I  would  then  be  debited  the  difference 
between  the  wholesale  price  and  the  price  that  they  were  charged  in 
selling  directly  to  another  retailer ;  is  that  roughly  correct  ? 

Mr.  RowE.  *My  point  would  be  broader  than  that,  Mr.  Potvin.  Let 
me  cite  another  example  out  of  an  actual  case^ — the  Standard  of 
Indiana  case,  the  famous  Detroit  case  involving  oil  jobbers.  The  situa- 
tion was  there  partly  as  follows.  You  had  an  oil  jobber  who  decided, 
because  he  wanted  to  broaden  his  business,  to  put  a  retail  pump  in 
front  of  his  bulk  plant.  Now,  he  did  the  same  work  that  he  did  previ- 
ously as  a  jobber,  he  had  the  same  bulk  plant,  he  ran  the  same  trucks, 
he  had  the  same  investment,  he  hired  the  same  secretaries,  he  kept  the 
same  books,  but  because  he  put  a  gasoline  pump  in  front  of  his  jobber 
facility,  at  that  moment  by  some  magic  of  law  he  was  treated  as  a 
retailer,  and  he  had  to  pay  the  same  price  prima  facie  that  evei-y  other 
retailer  who  didn't  have  that  facility.^ 

That  illustrates  the  "price  by  use  "  principle  which,  from  the  stand- 
point of  Robison-Patman  interpretation,  would  suddenly  convert  a 
wholesaler  into  a  retailer  because  he  also  has  a  retail  facility,  and 
making  him  pay  more  because  of  that. 

Mr.  PcKn^N.  Of  course,  you  have  chosen  an  industry  which  is  struc- 
tured considerably  different  than  most.  And  certainly  the  role  of  the 
jobber  has  long  entailed  a  dual  distribution  type  of  thing. 

But  let  us  talk  for  a  moment,  let  us  say,  about  hardware  and  auto- 
motive ]5arts.  If  I  buy  from  the  manufacturer,  being  a  wholesaler,  and 
sell  that  particular  widget  at  retail,  what  additional  functions  have  I 
performed?  You  say  even  though  they  perform  extra  invaluable 
distributive  functions,  as  to  that  widget  that  I  bought  direct  and  sold 
out  my  front  door  at  retail,  what  function  did  I  perform  that  a  retailer 
buying  direct  from  the  manufacturer  down  the  street  would  not  have 
performed  ? 

Mr.  Rowe.  Mr.  Potvin,  I  think  you  have  to  do  this  on  the  basis  of 
a  case  by  case 

Mr.  PoTWN.  If  you  are  going  to  be  compensated  in  one  manner  or 
function,  you  had  better  perform  it  so  I  think  this  is  rather  cardinal 
here. 

Mr.  RowE.  I  agree  that  functions  rather  than  labels  should  control. 
And  that  has  been  my  ])roblem  with  the  "price  by  use"  doctrine,  because 
it  goes  by  label  rather  than  functions. 

Mr.  Potvin.  But  as  to  that  widget  again,  if  you  are  an  automotive 
parts  wholesaler,  you  direct  buy  this  widget  along  with  the  rest  of  the 
gross,  and  this  particular  widget  you  sell  out  your  front  door  to  some- 
one coming  in  off  the  street  at  retail.  Can  you  tell  me  what  actual 
functions  that  are  extra  and  valuable  you  have  performed  that  a  di- 
rect buying  retailer  down  the  street  would  not  have  performed? 

IVIr.  RowE.  I  am  not  familiar  enough  with  the  hardware  industry 
to  pontificate  by  way  of  a  general  statement.  I  would  agree  with  you 


^standard  Oil  Co.  v.  FTC,  340  U.S.  231    (1951)    (setting  aside  PTC  order.) 
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in  principle  that  where  there  is  no  extra  function  there  should  be  no 
recognition,  and  where  there  is  an  extra  function  there  should  be 
recognition. 

Mr.  PoTviN.  Then  we  are  in  agreement  that  price  flexibility  is  a 
useful  concept  in  industry  ? 

Mr.  RowE.  By  all  means,  flexibility,  realism,  and  compatability 
with  antitrust  objectives. 

Mr.  PoT\^N■.  Thank  you,  sir. 

Mr.  DiNGELL.  Mr.  Rowe,  the  Chair  notes  that  with  sorrow  that  I  have 
got  to  go  down  to  another  committee  where  I  have  been  called.  I  have 
read  your  statement  with  interest,  and  I  commend  you  for  it.  The 
Chair  is  going  to  ask  Mr.  Hungate  to  preside.  And  I  do  apologize. 
I  intend  to  follow  very  carefully  the  proceedings  even  though  I  have 
to  be  elsewhere.  And  I  hope  you  accept  my  apologies. 

Mr.  RowE.  I  appreciate  the  courtesy,  Mr.  Chairman. 

The  same  point  which  I  was  making  with  respect  to  penalizing 
integration,  so  to  speak,  also  applies  to  the  numerous  Federal  Trade 
Commission  applications  of  section  2(c),  the  so-called  brokerage 
clause  of  the  statute.  These  particular  applications  have  prevented 
smaller  firms  organized  in  buying  grouj^s  in  order  to  match  the  pur- 
chasing efficiencies  of  chains  from  securing  lower  prices  through  the 
elimination  of  needless  broker's  fees.  For  example,  the  Court  of  Ap- 
peals in  the  Central  Retailer-Oioned  Grocers  case  agreed  with  the 
Commission's  Chairman  that : 

Combination  in  one  form  or  another  by  small  firms  may  be  essential  to  their 
survival,  particularly  in  those  industries  characterized  by  massive  aggregate 
of  corporate  power.  The  growth  of  the  giant  food  chains,  for  example,  revolu- 
tionized the  behavior  of  the  small  independent  grocery  stores.  They  were 
quickly  faced  with  the  alternative  of  constructing  cooperative  buying  arrange- 
ments or  extermination.  Certainly  many  independent  food  stores  long  ago  would 
have  withered  before  the  competitive  threat  of  large  chains  had  they  not 
formed  retailer-owned  cooperative  wholesalers ;  stores  with  combined  retail 
sales  of  over  $7  billion  are  now  affiliated  with  such  jointly-owned  wholesalers. 

That  is  a  statement  by  the  chairman  of  the  Commission. 

Mr.  Hungate  (now  presiding).  May  I  ask,  what  is  your  view  of 
that  statement,  Mr.  Rowe  ? 

Mr.  RowE.  I  have  no  reason  to  doubt  the  accuracy  of  it.  I  think  it 
is  a  fair  statement. 

Mr.  Hungate.  Have  you  ever  had  occasion  to  examine  one  of  the 
leases  or  contracts,  I  think  they  are  usually  in  the  form  of  leases,  of 
these  independent  food  store  co-op  groups? 

Mr.  Rowe.  I  don't  believe  I  have  ever  scrutinized  such  a  lease, 
no,  sir. 

Mr.  Hungate.  I  think  they  provide  that  you  buy  from  one  place 
or  else.  That  is  overstating  it  a  little  bit,  but  not  much.  They  specify 
the  percentages,  which  are  rather  high,  and  you  buy  a  certain  per- 
centage of  your  meat  and  a  certain  percentage  of  your  groceries  and 
a  certain  percentage  of  so  and  so  from  the  parent  office.  And  I  know 
when  I  first  had  a  chance  to  work  on  one  I  was  somewhat  disap- 
(pointed  in  the  degree  of  independence  that  was  left  to  the  independent 
grocer. 

Go  ahead,  please. 

Mr.  Rowe.  Nevertheless,  said  the  court  in  that  case,  "in  the  case 
at  bar  the  Commission  would  drive  such  groups  out  of  existence." 
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Acknowledging  that  the  retailer-owned  buying  group  was  able  to 
secure  lower  prices  from  its  suppliers  through  purchasing  economies, 
the  court  was  not  willing  to : 

Declare  illegal  a  worthy  effort  by  a  number  of  wholesale  grocers,  owned  by 
retailers,  to  reduce  the  ultimate  sale  prices  to  the  consumer,  by  entering  into 
the  arrangement  with  Central  which  made  them  stronger  in  their  comijetitiou 
with  large  chain  stores. 

Mr.  HuNGATE.  Counsel  would  like  to  ask  a  question. 

Mr.  PoTviN.  Mr.  Rowe,  is  it  not  true  that  one  of  the  anomalies  of 
the  antitrust  laws  generally  is  that  they  are  in  essence  of  a  two-bladed 
sword,  that  is  to  say,  while  they  protect  in  many  ways  the  small 
businessman,  they  of  course  can  always  be  used  against  him?  And 
as  you  have  pointed  out,  the  so-called  numbers  racket  has  been  en- 
demic from  time  to  time  in  both  the  Dei)artmcnt  of  Justice  and  the 
Commission — as  an  example,  in  tlie  petroleum  industry,  where  every- 
one evidently  reads  Piatt's  Oil-Gram  to  see  what  they  are  going  to 
charge  today,  we  see  that  13  service  station  operators  in  the  San 
Fernando  Valley  did  a  stupid  thing  and  declared  in  a  newspaper  ad, 
that  suppliers  to  the  contrary  notwithstanding,  we  are  all  charging 
38  cents,  and  they  were  before  a  grand  jury  by  the  end  of  the  month. 

So  that  is  not  really  confined  at  all  to  the  Eobinson-Patman  Act, 
this  two  edged  nature,  is  it. 

Mr.  Rowe.  No.  But  my  point  would  be,  Mr.  Potvin.  that  the  anti- 
trust laws  should  be  color  blind  and  numbers  blind.  I  don't  believe 
they  should  have  special  favors  or  special  nonfavors  for  small  busi- 
ness and  large  business.  I  believe  they  apply  to  all  business  alike,  and 
the  small  business  of  today  is  the  large  business  of  tomorrow. 

Mr.  PoTviN.  In  an  economic  sense,  sir,  what  you  were  doing  here 
was — what  I  was  receiving,  I  trust  it  was  what  you  were  transmit- 
ting— was  that  the  Robinson-Patmstn  Act  is  making  it  difficult  for 
smaller  firms  to  form  countervailing  power.  And  my  point,  in 
response  to  that,  for  your  comment,  is,  but  that  is  true  of  the  antitrust 
laws  in  general.  As  an  example,  in  a  highly  competitive  market  it 
might  indeed  be  helpful  for  the  participants,  for  a  group  of  little 
guys  to  get  together  and  price  fix,  but  the  Sherman  Act  will  not  let 
them  do  so. 

Mr.  Rowe.  I  am  not  pleading  for  their  immunity,  Mr.  Counsel, 
at  all.  I  was  addressing  myself  to  the  point  that  in  the  view  of  some, 
the  Robinson-Patman  Act  and  its  administration  has  been  a  Magna 
Carta  of  small  business  in  particular.  And  I  made  the  point  to  indi- 
cate that  "it  ain't  necessarily  so." 

INIr.  PoT\iN.  No  more  so  than  with  any  of  the  rest  of  the  antitrust 
laws. 

Mr.  Rowe.  Nor  should  it  be  so,  in  my  view. 

Mr.  PoTVix.  Let  me  ask  this,  Mr.  Rowe,  before  we  leave  this  point. 
You  have  talked  about  vertical  integration.  Could  you  give  us  your 
views  on  whether  you  feel  the  Commission  has  been  sufficiently  ag- 
gi'essive  in  moving  against  dual  distribution  ?  I  would  remind  you  that 
another  subcommittee  of  the  House  Small  Business  Committee  some 
years  ago  had  documented  cases  such  as  the  following.  An  electrical 
appliance  integrated  wholesale  house  was  selling  the  same  item  in 
the  same  quantity  at  a  lower  price  to  retailers  than  the  manufacturer 
was  at  the  same  time  and  in  the  same  market  selling  to  wholesalers. 
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Despite  this,  tind  the  urofinof  of  then  Congressman  James  Roosevelt 
and  Senator  Russell  Long  and  others,  that  section  5  be  tried  on  for 
size,  it  has  not  been  done.  Would  you  care  to  comment  ? 

Mr.  RowE.  I  am  not  sufficiently  familiar  with  those  particular  facts, 
Mr.  Potvin,  to  have  a  view  as  to  whether  the  Commission  was  aggres- 
sive enough  or  overaggressive,  I  just  don't  know  the  facts.  This  is  an 
area  where  it  is  peculiarly  perilous  to  speculate  based  on  inadequate 
facts.  And  I  just  do  not  have  the  facts. 

Mr.  PoTvix.  Would  you  not  concede,  sir,  that  the  particular  factual 
situation  tliat  I  have  given  you  would  make  it  literally  impossible  for 
that  wliolesaler  to  compete  in  such  a  market? 

Mr.  RowE.  I  really  couldn't,  other  than  to  say  that  there  is  no 
prohibition  in  the  antitrust  laws  anywhere  on  dual  distribution.  In 
each  case  price  differentials  must  be  adjudicated  based  on  competitive 
facts  under  one  of  the  existing  antitrust  statutes. 

Mr.  PoTvix.  Would  it  not  then  strike  you  as  a  patently  clear  case 
of  unfair  competition. 

Mr.  RowE.  It  doesn't  strike  me  one  way  or  the  other,  Mr.  Potvin, 
I  regret. 

Mr.  PoTN'iN.  Thank  you,  Mr.  Rowe. 

Mr.  HuNRAiT-:.  May  I  inquire  ? 

I  ajipreciate  your  statement  and  the  depth  to  which  you  liave  gone 
into  this.  And  f  would  just  like  to  put  a  problem  and  get  your  feeling 
on  it.  T  tliink  the  situation  tliat  goes  forward,  since  we  have  touched  on 
the  indej)endent  grocer  and  the  large  chain — an  expansion  is  neces- 
sary, additional  parking,  additional  building,  growth — that  is,  what 
we  have  l)een  acquainted  with  for  the  last  20  or  30  years.  The  local 
home  owned  grocer  is  urged  to  buy  real  estate,  he  has  to  buy  property, 
])erhaps,  to  build  a  building,  a  parking  lot.  There  is  a  loan  available 
from  the  large  independent  nonchain  co-op,  they  can  loan  the  money — 
this  takes  lots  of  money,  more  money  than  most  of  your  smaller  mer- 
chants are  going  to  have.  The  local  merchant  buys  the  land,  puts  up 
the  building,  and  receives  a  somewhat  attractive  loan  from  the  co-op, 
and  in  return  he  leases  to  the  co-op — you  follow  me,  that  is  how  he  is 
going  to  pay  the  loan  off,  he  leases  this  building,  the  local  merchant 
buys  it  with  money  he  borrows  from  the  co-op,  he  then  leases  back 
from  the  co-op,  and  that  is  how  he  is  going  to  pay  off'  his  debt,  and 
they  then  lease  back  to  him.  the  actual  local  merchant  that  is  going 
to  operate,  and  in  that  lease  that  is  where  the  provisions  come  in,  that 
usually  buy  at  not  less  than  SO  percent  of  such  and  such  a  goods,  and 
not  less  than  so  much  for  your  fresh  produce,  and  so  on,  and  if  adver- 
tising campaigns  are  conducted  you  will  take  part  in  them,  and  if  we 
suggest  a  loss  leader  in  the  Thursday  paper  it  will  be  thi-oughout  the 
area  and  you  will  complv,  and  if  you  fail  to  do  so  on  such  a  number  of 
times  you  lose  your  lease  and  perhaps  your  note  becomes  due.  Do  you 
have  any  comment  on  that?  Do  you  think  that  comes  within  the  act? 

Mr.  RowE.  Based  on  the  facts  that  you  have  outlined,  Mr.  Hungate, 
I  believe  they  may  need  a  good  antitrust  lawyer.  I  don't  want  to  con- 
deni'i  the  practice  and  I  don't  want  to  approve  the  practice,  but  it 
certainly  seems  to  bear  antitrust  overtones  so  that  a  good  antitrust  law- 
yer might  make  a  contribution  there. 

Mr.  Hungate.  If  that  poor  grocer  had  had  one  he  would  have  been 
better  off. 
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Go  aliead,  please. 

Mr.  EowE.  No.  3  in  my  conclusions  based  on  my  1962  study,  I  found 
that  strikingly  absent  in  the  Federal  Trade  Commission's  30  years 
stewardship  of  the  Robinson-Patman  Act  was  the  charting  of  priori- 
ties, policy,  or  planning  directions.  Upon  expert  assessment  of  eco- 
nomic and  marketing  factors,  the  Commission  could  have  oriented  the 
act's  reach  toward  some  concrete  policy  goals — the  legislative  aim  to 
curb  discriminatory  exactions  by  big  buyers,  or  some  other  acceptable 
public  objective.  Instead,  the  Commission  seemed  preoccupied  with 
litigation  statistics,  unrelated  to  any  overall  plan  or  enforcement  goal. 

In  short,  the  Federal  Trade  Commission,  after  more  than  a  quarter 
of  a  century  of  Robinson-Patman  enforcement,  had  not  faced  up  to 
these  fundamental  questions  of  public  administration:  Wiiat  is  the 
purpose,  individually  and  collectively,  of  Robinson-Patman  proceed- 
ings in  particular  fields?  What  have  over  a  thousand  Robinson-Pat- 
man cases  accomplished  ?  In  light  of  the  lessons  of  the  past,  where 
should  we  be  going  from  here  ? 

According,  I  stated  five  years  ago  that : 

The  policy  dilemmas  of  the  RobiTison-Patman  Act  and  the  paradoxes  of  its 
administration  cry  for  fundamental  reassessment  in  a  great  debate.  Although 
Congress  to  date  has  shown  scant  inclination  for  Robinson-Patman  reform, 
Congress  could  provide  the  prime  setting  for  reappraisal  of  the  Act  near  the  seat 
of  political  power.  The  legislative  forum,  moreover,  would  muster  the  widest 
si>ectrum  of  relevant  viewjioints — busines.s  firms  and  associations,  consumers, 
scholars,  and  public  ofiicials  concerned  with  the  antitrust  laws  and  the  pro- 
motion of  competition. 

Such  a  great  debate  should  consider  among  other  things,  (1)  whether  in  an  age 
of  mass  distribution  and  material  abundance,  it  remains  sound  social  or  eco- 
nomic policy  to  protect  traditional  channels  of  distribution  from  competitive 
inroads;  isf  so,  (2)  whether  the  Robinson-Patman  Act.  as  administered,  attains 
this  or  any  other  visible  policy  benefiting  the  American  public;  and  in  any 
event,  (3)  whether  and  how  the  Act  or  its  administrationcan  be  improved  to 
ensure  the  attainment  of  currently  acceptable  policy  goals. 

Obviously,  such  a  reappraisal  today  woiild  specially  consider  the 
impact  of  the  act's  enforcement  on  the  consumer's  interest  in  efficient 
distribution  and  lower  prices  in  a  critically  inflationary  era,  straining 
both  the  Nation's  and  the  housewife's  budget. 

Although  my  own  study  dates  back  several  years,  I  know  of  no 
supervening  development  warranting  a  change  in  my  views. 

Indeed,  recent  years  have  seen  a  deepening  crisis  in  Robinson-Pat- 
man administration  by  the  Federal  Trade  Commission  to  which  the 
legal  profesion  and  tlie  business  community  must  look  for  guidance. 
This  administrative  impasse  was  signified  by  a  dramatic  slowdown 
of  formal  Robinson-Patman  complaint  proceedings  under  the  Robin- 
son-Patman Act  since  1064,  coupled  with  a  growing  inability  of  the 
Commission  to  reach  any  consensus  as  to  enforcement  objectives  or 
the  proper  interpretation  of  the  statute.  Important  Robinson-Patman 
cases  have  produced  four  separate  opinions  by  the  five  Commissioners 
in  reaching  a  decision,  witli  dissents,  concurrences,  and  partial  dissents 
or  concurrences,  leaving  the  law  in  uncertainty  and  the  bar  in  con- 
fusion. For  example,  the  Commission's  most  recent  key  Robinson- 
Patman  pronouncement,  issued  December  1, 1969,  contained  four  sepa- 
rate opinions  and  took  20  months  from  the  date  of  argument  for  the 
Commissioners  to  gestate,  in  judging  pricing  practices  dating  back 
to  1962  and  1963. 
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That  -was  the  case  against  Beatrice  Foods  and  Kroo-er. 

In  1968,  Mr.  Justice  Harlan  of  the  U.S.  Supreme  Court  pointedly 
protested  in  the  famous  Fred  Meyer  case,  where  the  Court  promul- 
gated a  new  statutory  interpretation  as  to  the  promotional  obligations 
of  suppliers,  over  30  years  after  the  act's  passage : 

No  doubt,  the  broad  purpose  of  the  Act  was  to  protect  small  sellers  from 
the  advantages  their  larger  competitors  can  obtain  through  greater  buying 
power.  In  implementing  this  purpose,  however,  the  statute  imposes  a  hodgepodge 
of  confusing,  inconsistent,  and  frequently  misdirected  restrictions. 

"This  course  of  action  here  and  in  similarly  opaque  cases  might  at  least 
encourage  the  Congress  to  give  this  notoriously  amorphous  statute  the  thorough 
overhauling  that  has  long  been  due. 

Justice  Harlan  noted  with  approval  the  admonition  of  Judge  Henry 
Friendly,  an  eminent  and  respected  jurist,  that — 

"The  tiniest  fraction  of  the  time  spent  by  lawyers,  legal  writers,  administrators, 
and  judges  in  an  unsuccessful  endeavor  to  elucidate  the  obscurities  of  this  statute 
would  have  sufficed  to  put  the  house  in  order  once  the  problems  were  revealed; 
but  that  time  has  not  been  spent." 

For  those  reasons,  I  support  the  recommendations  of  the  American 
Bar  Association  Commission  to  study  the  Federal  Trade  Commission 
pertaining  to  the  Robinson-Patman  Act.  In  my  view,  the  ABA  Com- 
mission correctly  proposed,  in  line  with  the  1969  recommendations  of 
the  President's  Council  of  Economic  Advisers,  a  study  and  appraisal 
of  the  Robinson-Patman  Act,  in  light  of  its  compatibility  with  anti- 
trust objectives,  and  with  due  regard  for  the  consumer  interest  in 
distributive  efficiency  and  lower  prices  in  an  era  where  inflation  is  a 
top  civic  concern. 

On  the  basis  of  such  an  in-depth  study  and  report,  for  which  the 
FTC  is  ideally  suited  in  terms  of  its  congressional  reporting  mandate, 
accessible  information,  manpower,  and  economic  expertise,  specific 
legislative  reforms  could  ])e  considered  and  evaluated  by  tlie  Congress. 

I  believe  the  Commission  and  its  economic  staff  should  have  made 
such  a  report  to  the  Congress  long  ago.  I  might  say  that  I  have  read 
in  the  paj)ers  that  there  is  some  kind  of  underground  report  of  the 
Federal  Trade  Commission  afloat  somewhere.  I  have  not  had  a  chance 
to  examine  that  report,  and  I  am  assuming  that  it  will  be  made  a  part 
of  the  record  of  this  hearing. 

With  a  factual  and  objective  Federal  Trade  Commission  study  and 
report,  explored  and  considered  in  public  hearings,  the  Congress 
might  provide  the  Commission  with  an  updated  and  current  mandate 
harmonizing  the  1936  act  with  today's  needs — in  terms  of  today's 
"national  priorities,  including  some  cost-benefit  estimate  of  over  1,400 
Robinson-Patman  proceedings  measured  against  identifiable  aims  and 
results.  I  would  offer  my  personal  assistance  for  such  a  task,  and  am 
con^'inced  that  the  antitrust  bar  would  likewise  offer  its  resources  and 
cooperation. 

In  conclusion,  I  welcome  this  committee's  inquiry,  thank  you  for  your 
courtesy,  and  trust  that  this  committee's  work  may  foster  a  broader 
understanding  of  the  problems  surrounding  the  Robinson-Patman 
Act,  as  well  as  a  measure  of  sympathy  for  those  charged  with  statutory 
enforcement  and  compliance. 
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( Tlie  complete  statement  follows  :) 

Statement  of  Frederick  M.  Rowe 

My  name  is  Frederick  M.  Rowe.  I  am  a  partner  in  the  law  firm  of  Kirkland, 
Ellis,  Hodson,  Chaffetz.  Masters  &  Rowe  in  Washington.  D.C.  This  year,  I  am 
Chairman  of  tlie  Section  of  Antitrust  Law  of  the  American  Bar  Association. 
For  the  iiast  three  years  I  have  been  Chairman  of  the  Council  on  Antitrust  and 
Trade  Regulation  of  the  Federal  Bar  Association. 

As  to  the  stil)je<^-t  matter  of  these  hearings.  I  have  published  numerous  writ- 
ings concerning  the  Robinson-Patman  Act  and  the  Federal  Trade  Commission, 
beginning  with  an  article  in  the  Yale  Law  Journal  in  1951  when  I  was  a  law 
student,*  and  also  including  a  treatise.  "Price  Discrimination  I'nder  the  Robin- 
son-Patman Act."  by  Little.  Brown  &  Company  in  1962.  supplemented  in  1964. 
From  19.")3  to  19.").  I  served  as  a  Conferee  with  the  Attorney  General's  National 
Committee  to  Study  the  Antitrust  Laws.  Most  recently,  I  was  a  member  of  the 
American  Bar  Association  Commission  to  Study  the  Federal  Trade  Commis- 
sion. As  a  private  practitioner.  I  have  over  the  year  advised  various  clients 
in  Robinson-Patman  matters,  have  been  General  Counsel  of  an  industry  associa- 
tion (GMA)  since  1968,  and  have  participated  in  many  proceedings  before  the 
Federal  Trade  Commission  and  the  courts. 

I  am  pleased  to  respond  to  the  Chairman's  invitation  for  my  testimony  on  the 
subject  of  this  Committee's  study  of  the  Robinson-Patman  Act — particularly  in 
light  of  Chairman  Dingell's  opening  statement  announcing  this  Committee's 
"intent  to  receive  and  consider  all  shades  of  opinion  and  to  do  so  with  the  ut- 
most objectivity."  Needless  to  say.  I  am  here  today  to  express  my  own  personal 
and  individual  views.  I  am  not  .speaking  on  behalf  of  the  American  Bar  Associa- 
tion or  any  other  group,  public  or  private,  nor  of  any  client. 

The  Chairman's  assurances  as  to  the  objective  nature  of  these  hearings  are 
particularly  gratifying  because  of  the  highly  emotional  controversy  which 
has  attached  to  the  Robinson-Patman  Act  from  the  day  of  its  birth  almost  thirty- 
five  years  ago. 

It  is  now  a  matter  of  historical  fact,  not  criticism,  that  the  Robinson-Patman 
Act  was  conceived  in  the  distress  of  the  Great  Depression  of  the  19.S0's  to  pre- 
serve the  independent  wholesaler,  retailer,  and  broker  from  the  comi)etitive  in- 
roads of  the  chains."  During  the  twenties  the  chains,  to  achieve  cost-efEciencies. 
had  pioneered  the  "integration"  of  distribution — by  combining  within  one 
corporate  organizations  the  several  functions  previoiisly  performed  separately 
by  independent  wholesalers,  brokers,  and  retailers,  thereby  threatening  to  short- 
circuit  them  out  of  business.  At  the  same  time,  the  larger  chains  were  in  a 
position  to  bargain  for  lower  prices  from  suppliers,  and  to  pass  along  the  effi- 
ciencies of  their  integrated  distribution  to  the  price  conscious  consumer  of 
the  1930's. 


*  Rowe,  Price  Discrimination,  Competition.  And  Confusion  :  Another  Look  At  Robinson- 
Patman.  60  Yale  L.,T.  929  ('19.^1).  Also  see,  e.g..  Rowe.  Price  Differentials  And  Product 
Differentiation  :  The  Issues  Under  Thp  Robinson-Patman  Act,  66  Yale  L..T.  1  (1956)  :  How 
^o  Comply  With  Sections  2(c>-ff)  Of  The  Robinson-Patman  Act:  A  Study  of  Current 
■Rnforcomont  Pnradoxps.  19.57  CCH  Antitrust  Law  Symposium  124-41  no.-j)':  The  Evolu- 
tion Of  The  Robinson-Patman  Act :  A  Twpnty  Year  Perspective.  .57  Colum.  L.  Rev.  10.")9 
(1957)  :  Discriminatory  Sales  of  Commodities  In  Commercp  :  .Turisdictlonal  Criteria  Under 
The  Robinson-Patman  Act.  67  Yale  L..T.  II.'I.t  (19.'iS)  :  Cost  .Justification  Of  Price  Dif- 
ferentials Under  The  Robinson-Patman  Act,  .59  Colum.  L.  Rev.  .5S4  (19.19)  ;  Expectation 
Versus  Accomplishment  Under  the  Robinson-Patman  Act,  19.^6-1960  :  A  Statement  of  the 
Issues,  17  A.B.A.  Antitrust  Section  29S  (I960)  :  Antitrust  and  New  Controls  for  Com- 
petitive Pricing.  1962  N.Y.  State  Bar  Ass'n  Antitrust  Law  Symposium  64  (1962')  ;  The 
Robinson-Patman  Act :  Elements  Of  A  Price  Discrimination  Violation,  196.3  111.  B.J.  .538  : 
The  Federal  Trade  Commission's  Administration  of  the  Anti-Price  Discrimination  Law — 
A  Paradox  of  Antitrust  Policy.  64  Colum.  L.  Rev.  41,5  (1964)  ;  Current  Developments  In 
Robinson-Patman  Law,  Remarks  before  Fourth  Annual  Corporate  Counsel  Institute. 
Northwestern  Univ.  (Oct.  14.  1965)  :  The  Robinson-Patman  Act — Thirty  Years  Thereafter 
?,0  ABA  Antitrust  Section  9  (1966);  Section  2(a)  of  the  Robinson-Patman  Act:  New 
Dimensions  In  The  Competitive  Iniury  Concept,  .37  ABA  Antitrust  L..T.  14  (1967)  :  Com- 
petitive Injury  Symposium.  Panel  Discussion.  .37  ABA  Antitrust  L..T.  .32  (1967)  :  Significant 
Developments  In  Price  Discrimination  Under  The  Robinson-Patman  Act.  Panel  Discussion 
.37  ABA  Antitrust  L..T.  6R4  (196R)  ;  Some  Special  Problems  Under  The  Robinson-Patman 
Act.  Panel  Discussion.  .30  ABA  Antitrust  Section  41  (1966). 

2  E.g..  Palamountain,  The  Politics  of  Distribution  5R-89,  107-58  (1955)  ;  7,orn  & 
Feldman,  Business  Under  the  New  Price  Laws  .3-5.3  (1937)  :  Edwards.  The  Strugirip  for 
Control  of  Distribution.  1  ,T.  Marketing  212  (19.37)  :  Fnlda.  Pood  Distribution  in  the 
United  States.  The  Struggle  Between  Independents  and  Chains.  99  U.  Pa.  L.  Rev.  1051, 
1082-1109  (1951). 
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As  aptly  summarized  by  Dr.  Arthur  Burns,  the  new  Chairman  of  the  Fetleral 
Reserve  Board,  and  one  of  the  nation's  top  economic  scholars,  the  Robinson- 
Patman  Act  of  1936  reflected  "the  struggle  between  the  older  and  newer  orga- 
nizations in  distribution  in  which  the  older  group  sought  protection  from  the 
state  presumably  because  it  was  not  prepared  to  rely  on  the  outcome  of 
competition."  ^ 

In  this  aim,  the  Act  was  the  immediate  successor  to  state  anti-chain  store  laws, 
and  the  depression-born  XRA  Codes  of  Fair  Competition,  which  imposed  a  variety 
of  restrictions  on  discounts  and  rebates,  and  were  held  uncon.stitutional  by  the 
Supreme  Court's  famous  Schechter  decision  in  1935.* 

The  emotional  atmosphere  of  the  Rohinson-Patman  controversy,  which  still 
lingers  today,  w,as  dramatized  by  the  legislative  debates  of  three  decades  ago. 

The  oppo'Sing  themes  were  vocalized  then  by  two  respected  elder  statesmen 
in  the  Congress  today — the  Hon.  Wright  Patman,  for  many  years  Chairman  of  the 
Committee  on  Small  Business,  and  the  Hon.  Emanuel  Cellei-,  long  Chairman  of 
the  Committee  on  the  Judiciary  and  its  Antitrust  Subcommittee. 

According  to  Mr.  Patman's  keynote  remiarks  in  1935, 

"The  day  of  the  independent  merchant  is  gone  unless  something  is  done 
and  done  quickly.  He  cannot  possibly  survive  under  that  system.  So  we  have 
reached  the  crossroads;  we  must  either  turn  the  food  and  grocei-y  business 
of  this  country  .  .  .  over  to  a  few  corporate  chains,  or  we  have  got  to  pass 
laws  that  will  give  the  people,  who  built  this  country  in  time  of  peace  and  who 
saved  it  in  time  of  war,  an  opportunity  to  exist . .  .^ 

Mr.  Celler  maintained  that  "the  mere  mention  of  chains  to  some  is  like 
waging  a  red  flag  to  a  bull.  They  fail  to  realize  that  by  striking  at  chains, 
as  in  this  bill,  they  involve  serious  complications  in  other  directions.'"  In  Mr. 
Celler's  view,  filed  as  the  minority  report  of  the  House  Judiciary  Committee, 
"the  consumer  is  made  the  goat."  As  he  explained, 

"The  advocates  of  this  bill  include  many  independents  unable  to  meet  compe- 
tition which  is  easily  met  by  their  efficient  fellow  dealers,  and  as  well  wholesale 
grocers  catering  to  such  small  dealers  handling  the  basic  necessity,  food,  and 
asking  for  unnatural  restraints  upon  their  most  efiicient  competition.  They 
searched  high  and  low  when  they  had  the  N.R.A.  for  ways  and  means  to  the 
same  selfish  end.  They  want  no  restraints  on  themselves;  they  want  them  only 
applied  to  the  other  fellow. 

".  .  .  Unfortunately,  housewives  and  the  consumer  generally  are  not  orga- 
nized. Their  voice  is  not  articulate.  But  retail  grocers  and  the  retail  druggists, 
and  the  wholesalers  catering  to  them,  have  banded  together  and  have  raised 
a  lot  of  commotion  and  issued  forth  reams  and  reams  of  propaganda  in  support 
of  this  bill,  but  no  thought  have  they  given  to  the  consumer.  Indeed  the  consumer 
should  be  the  main  objei-t  of  our  care."  ' 

Mr.  Celler  concluded : 

"I  am  earnestl.v  opposed  to  legislation  such  as  that  proposed  in  this  bill, 
which  is  obviously  inimical  to  the  consumer,  and  intended,  under  cover  of 
devious  but  innocent  appearing  wording,  to  assure  profitable  business  to  a  trade 
class  regardless  of  the  efficiency  of  service  rendered  the  consumer."* 

Since  1936,  and  over  the  next  three  decades,  the  Act  and  these  conflicting 
themes  have  been  the  target  of  innumerable  critiques,  debates,  monographs, 
monologues  and  dialogues  before  legal  and  legislative  forums.  A  classic  700-page 
study  of  the  Act  was  published  by  Prof.  Corwin  D.  Edwards,  formerly  Chief 
Economist  of  the  FTC*  Most  of  these  studies  have  been  critical  of  the  Act  or 


3  Bruns,  The  EflPectlveness  of  the  Federal  Antitrust  Laws :  A  symposium.  S9  Am.  Econ. 
Rev.  6<^9,  6f).5  (lf)4f)K 

*  Sehpohtpr  Poultry  Corp.  v.  United  States.  29.')  TT.S.  49.5  (19.3.5),  Invalidated  the 
National  Industrial  Recovery  Act  as  an  unconstitutional  delegation  of  legislative  powers. 

6  Hearings  Before  the  House  Committee  on  the  Judiciary  on  Bills  to  Amend  the  Clayton 
Act.  74th  Cong.,  1st  Sess.  at  5-R  (19.3.5K 

«H.R.  Rep.  No.  22S7.  74th  Cong.,  2d  Sess.,  pt.  2,  p.  R   (1936). 

T  nid. 

» IhJd. 

»  Edwards,  The  Price  Discrimination  Law  (1059). 
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it.s  administration  by  the  Federal  Trade  Commission,  or  both/"  The  Justice 
Department  Antitrust  Division's  chronic  allergy  to  the  Act  has  been  notorious. 
Although  the  Antitrust  Division  shares  concurrent  jurisdiction  with  the  FTC 
over  the  civil  enforcement  of  the  Robinson-Patman  Act,  it  has  brought  about 
a  dozen  cases  (mostly  criminal)  in  35  years — compared  with  over  1400  Rohinson- 
Patman  cases  by  the  FTC.  Indeed,  the  Justice  Department  in  key  Robinson- 
Patman  cases  has  publicly  disowned  the  FTC's  positions  before  the  Supreme 
Court." 

This  Committee  is,  of  course,  familiar  with  the  recent  reports  of  two  Presi- 
dential commissions :  President  Johnson's  Neal  Task  Force  on  Antitrust  Policy 
and  President  Nixon's  Stigler  Task  Force  on  Productivity  and  Competition, 
both  comprising  scholars  of  eminence  and  independence.  Significantly,  while 
diametrically  opposed  in  outlook  and  recommendations  as  to  key  trade  regula- 
tion Issues  of  the  day,  such  as  our  national  policy  toward  industrial  concentra- 
tion and.  toward  conglomerate  mergers,  both  of  these  Presidential  task  forces 
made  highly  critical  assessments  of  the  Robinson-Patman  Act  and  its  adminis- 
tration, and  proposed  far-reaching  legislative  modifications." 

More  significant  from  the  public  policy  standpoint  than  the  Neal  and  Stigler 
Task  Force  Reports,  which  have  no  ofiicial  Presidential  status,  were  the  recom- 
mendations of  President  Johnson's  Council  of  Economic  Advisors,  transmitted 
by  the  Economic  Report  of  the  President  to  the  Congres  on  January  16,  1969. 
The  Council's  report  contained  a  brief,  but  pointed  analysis  of  LEGAL  RE- 
STRICTIONS  ON  COMPETITION,   as  follows: 

"In  spite  of  the  Government's  commitment  to  the  strengthening  of  competitive 
markets,  some  existing  laws  may  weaken  competition.  Most  of  these  laws  were 
adopted  during  the  1930's  to  relieve  the  especially  serious  impact  of  the  de- 
pression on  small  firms  in  the  distributive  trades,   (p.  108) 

"Robinson-Patman  Act 

"*  *  *  The  principal  objective  of  resale  price  maintenance  is  to  protect 
smaller  concerns  from  their  larger  competitors.  The  prohibition  of  predatory 
practices  is  a  valid  objective  of  public  policy.  In  practice,  however,  lower  prices 

"E.g.,  Neale,  The  Antitrust  Laws  of  the  U.S.A.  464  (1960)  ("No  statute  better  demon- 
strates the  legislative  folly  of  trying  to  define  'sin'  in  detail")  ;  Stedman,  Twenty-Four 
Years  of  the  Robinson-Patman  Act,  1960  Wis.  L.  Rev.  197,  218  (1960)  ("hodge-podge  of 
confusion  and  inconsistency  that  any  competent,  order-loving  lawyer  must  find  offensive")  ; 
Kaysen  and  Turner,  Antitrust  Policy,  An  Economic  and  Legal  Analysis  239  (1959)  ("un- 
happiest  experience  with  semi-specific  standards"  ;  "insoluble  interpretive  problems")  ; 
Dirlam  and  Kahn,  Fair  Competition  :  The  Law  and  Economies  of  Antitrust  Policy  119 
(1954)  ("one  of  the  most  tortuous  legislative  pronouncements  ever  to  go  on  the  statute 
books")  ;  Levi,  The  Robinson-Patman  Act — Is  It  in  the  Public  Interest?,  1  A.B.A.  Anti- 
trust Section  Rep.  60,  68  (1952)  ("its  concepts  and  theories  are  incomplete  and  contra- 
dictory, and  the  Act  as  a  whole  has  no  inner  logic  to  remedy  these  defects")  ;  Massel,  Com- 
petition and  Monopoly  55  (1962)  ("a  species  of  class  legislation  which,  at  best,  has  not 
affected  competition  and  merely  prevents  reductions  in  the  costs  of  distribution"). 

In  addition,  see,  e.g.,  Adelman,  The  Consistencv  of  the  Robinson-Patman  Act.  6  Stan. 
L.  Rev.  3  (1953)  ;  Adelman,  Integration  and  Antitrust  Policy,  63  Harv.  L.  Rev.  27.  60 
(1949)  ;  Austin,  The  Robinson-Patman  Act — Is  It  in  the  Public  Interest?,  1  A.B.A..  Anti- 
trust Section  Rep.  92  (1952)  ;  Burns,  The  Effectiveness  of  the  Federal  Antitrust  Laws:  A 
Symposium.  39  Am.  Econ.  Rev.  689,  695  (1949)  ;  Heflebower,  Monopoly  and  Competition 
in  Various  Countries,  in  Monopoly  and  Competition  and  Their  Regulation  134-135  (Cham- 
berlin  ed.  1954)  ;  Levi,  Analysis  of  Chapter  IV  of  Attorney  General's  Committee  Report, 
7  A.B.A.,  Antitrust  Section  Rep.  85,  98  (1955)  ;  Handler,  Recent  Antitrust  Developments, 
71  Yale  L.J.  75,  98  (1961)  :  Mason,  The  Current  Status  of  the  Monopoly  Problem  in  the 
United  States,  62  Harv.  L.  Rev.  1265  (1949)  ;  Neale.  The  Antitrust  Laws  of  the  U.S.A.  474 
(1960)  ;  Oppenheim,  Federal  Antitrust  Legislation  :  Guldeposts  to  a  Revised  National  Anti- 
trust Policv,  50  Mich.  L.  Rev.  1139.  1198  (1952)  ;  Rahl,  Antitrust  Policy  in  Distribution. 
104  U.  of  Pa.  L.  Rev.  185  (1055)  :  Rostow,  Monopoly  Under  the  Sherman  Act:  Power  or 
Purpose?.  43  111.  L.  Rev.  745,  749  (1949). 

"  See  Memorandum  for  the  United  States  as  amicus  curiae,  p.  4,  Monroe  Auto  Equipment 
Co.  V.  FTC,  Dkt.  565  (Sup.  Ct.  1965)  (Solicitor  General  believes  that  "the  Commission's 
decision  suggests  an  interpretation  of  the  Robinson-Patman  Act  that  could  impose  serious 
and  perhaps  unjustifiable  limitations  upon  economically  beneficial  vertical  integration  of 
concerns  engaged  in  the  wholesale  and  retail  distribution  of  merchandise")  ;  Petition  for 
Certiorari,  p.  16,  FTC  v.  American  Oil  Co.,  Dkt.  1014  (Sup.  Ct.  1964)  (Solicitor  General 
"does  not  agree  with  the  Commission"  concerning  competitive  injury  s.aid  to  result  from 
supplier's  price  assistance  to  small  dealers  caught  in  temporary  local  price  war)  ;  Petition 
for  Certiorari,  p.  12,  n.  7,  FTC  v.  Henry  Broch  &  Co.,  Dkt.  61  (Sup.  Ct.  1959)  ("in  appearing 
herein  as  legal  representative  of  the  Commission,  the  Department  of  Justice  intimates  no 
views  of  its  own  as  to  the  underlying  policy  considerations  that  may  be  involved"). 

12  For  the  Neal  Task  Force's  pertinent  recommendations,  see  this  Committee's  printed 
hearings,  at  pp.  30:'.-305,  317-323.  The  Stigler  Task  Force's  pertinent  recommendations 
are  reprinted  at  pp.  272,  275,  282. 
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reflecting  greater  efficiency  and  lower  costs  cannot  be  called  predatory.  Moreover, 
there  is  no  evidence  that  the  efficient  small  retailer  needs  such  special  protection, 
which  can  freeze  an  inefficient  market  structure. 

"For  these  reasons,  the  Administration  has  consistently  opposed  legislation 
designed  to  extend  resale  price  maintenance.  Indeed,  it  is  hard  to  see  a  con- 
tinuing justification  for  the  existing  laws  in  today's  pro.sperous  economy. 

''  Robinson-Patman  Act 

"The  Robin.son-Patman  Act  is  another  important  Federal  law  intended  to 
protect  the  small  from  the  large.  The  Act  attempts  to  prevent  chains,  mail-order 
houses,  and  other  huge  buyers  from  extorting  preferential  price  concessions 
from  suppliers. 

"Although  public  iwlicy  should  be  concerned  with  preventing  improper  use  of 
the  advantages  conferred  by  sheer  size,  some  evidence  indicates  that  the  Act 
has  had  the  unintended  effect  of  accentuating  price  rigidities  in  some  markets. 
A  seller  may  refuse  to  bargain  on  price  with  an  individual  customer  by  con- 
tending that  under  the  law  any  concession  granted  to  one  buyer  would  have 
to  be  made  uniformly  available  to  all  others.  The  law  may  conflict  with  the 
development  of  more  efficient  methods  of  distribution,  such  as  integrating  whole- 
sale and  retail  functions  or  dispensing  with  independent  brokers.  By  requiring 
proportionately  equal  treatment  in  certain  promotional  practices,  the  Act  has 
discouraged  experimentation  with  marketing  techniques.  It  has  been  interpreted 
to  prevent  sellers  from  charging  different  prices  in  widely  separated  geographic 

markets. 

"A  careful  reappraisal  of  the  Act  might  suggest  ways  to  focus  its  application 
more  sharply  on  those  particular  forms  of  price  discrimination  that  constitute 
a  truly  serious  threat  to  competition."    (pp.  108-109) 

My  own  personal  views,  which  I  have  expressed  over  the  past  twenty  years, 
have  also  been  critical  of  the  Act  and  its  administration.  On  the  basis  of  a  study 
published  by  Little,  Brown  &  Co.  in  1962,  I  came  to  the  following  here  pertinent 
conclusions : 

(1)  Contrary  to  the  1936  Congressional  objective  to  curb  the  "big  buyer,"  the 
FTC's  annals  show  that,  despite  more  than  1400  formal  Robinson-Patman  pro- 
ceedings since  1936,  only  a  minute  fraction  concern  abusive  practices  by  big 
buyers  banned  by  Section  2(f)  of  the  Act."^  On  the  contrary,  Section  2(f)  was 
heavily  brought  to  bear  on  small  merchants,  such  as  automotive  parts  dis- 
tributors." Indeed,  the  overwhelming  mass  of  Robinson-Patman  enforcement 
proceedings  since  1936  was  aimed  at  smaller  business  firms."  (This  trend  ap- 
pears also  in  Appendix  E,  pp.  209-217,  of  this  Committee's  own  printed  hearings, 
showing  the  typical  recipient  of  a  Robinson-Patman  order  since  1962  to  be  an 
inconspicuous  enterprise  unfamiliar  to  the  reader  of  Fortune  Magazine.) 

It  is  difficult  to  say  whether  these  data  indicate  that  larger  firms  are  complying 
better  with  the  Act  than  smaller  firms,  or  whether  the  big  firms  have  learned 
better  to  plan  around  its  restrictions.  Maybe  it  means  only  that  cases  against 
smaller  firms  are  easier  to  win,  and  can  rack  up  impressive  litigation  statistics. 
Interestingly,  four  important  Robinson-Patman  cases,  against  large  national  oil 
companies,  were  voluntarily  dismissed  by  the  Commission  in  19(>4  and  1905.^" 

(2)  Key  FTC  interpretations  of  the  Act,  not  compelled  by  its  text,  can  specially 
prejudice  the  growth  of  smaller  firms.  Thus,  the  FTC's  "price  by  use"  doctrine, 
applied  in  numerous  pricing  cases,  holds  that  whenever  a  wholesaler  or  jobber 
grows  beyond  the  single-stage  operation  of  reselling  to  retailers,  and  combines 
wholesaling  and  retailing  facilities  and  functions,  he  must  pay  the  same  price 
as  other  "retailers"  who  have  not  invested  in  comparable  wholesale  or  jobber 


"  The  pertinent  statistics  appear  In  Rowe,  Price  Discrimination  Under  the  Robinson- 
Patman  Act  536-537    (1962)  ;  1964  Supp.  at  16S-169.  For  later  years,  see  note  24   infra. 

"  See,  e.g.,  Mid-South  Distributors  v.  FTC,  287  F.  2d  512  (5th  Clr.  1961),  cert,  denied, 
368  U.S.  838  (1961)  ;  American  Motor  Specialties  Co.  v.  FTC,  278  F.  2d  225  (2d  Cir.  1960), 
cert,  denied,  364  U.S.  884  (1960). 

1=  See  Rowe,   Price  Discrimination  Under    the  Robinson-Patman   Act,   538-542    (1962). 

i«  Commission  Order,  Dec.  2S,  1964,  196.'^-1965  CCH  Trade  Reg.  Rep.  par.  17,17r),  dis- 
missed complaints  in  Pure  Oil  Co.,  docltet  6640 ;  The  Texas  Co.,  docket  6898 ;  Shell 
Oil  Co.,  docliet  8537.  By  order  of  March  25.  1965.  the  complaint  in  Sun  Oil  Co.,  docket  6641, 
•was  also  dismissed.  Instead,  the  Commission  directed  an  industry  study  &nd  subsequently 
published  a  Report  on  Gasoline  Marketing  on  June  30,  1967.  I  am  not  aware,  of  course, 
of  iiending  Robinson-Patman  proceedings  Involving  United  Fruit  Co.  (docket  8795). 
Borden,  Inc.  (File  No.  681  0031),  and  several  other  large  concerns,  listed  in  Appendix  H 
at  p.  220  of  this  Committee's  printed  hearings,  which  remain  to  be  adjudicated,  as  well 
as  the  FTC's  successful  actions  against  some  national  firms.  E.g.,  National  Dairy  Prod- 
ucts Corp.  V.  FTC,  412  F.  2d  605  (7th  Clr.  1969)  ;  Foremost  Dairies,  Inc.  v.  FTC,  348 
F.  2d  674  (5th  Clr.  1965). 
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facilities  and  do  not  perform  the  same  distributive  functions."  In  effect,  this 
discriminates  against  such  distributors,  by  making  them  pay  the  same  price 
even  though  they  perform  extra  and  valuable  distributive  functions.  As  criticized 
before  the  Supreme  Court  by  the  Department  of  Justice,  which  opposed  the  FTC's 
position,  this  "interpretation  of  the  Robinson-Patman  Act  .  .  .  could  impose 
serious  and  perhaps  unjustifiable  limitations  upon  economically  beneficial  vertical 
integration  of  concerns  engaged  in  the  wholesale  and  retail  distribution  of 
merchandise."  " 

Of  similar  impact  have  been  numerous  FTC  applications  of  Section  2(c),  the 
so-called  Brokerage  Clause.  These  have  prevented  smaller  firms  organized  in 
buying  groups  in  order  to  match  the  purchasing  efficiencies  of  chains,  from  secur- 
ing lower  prices  through  the  elimination  of  needless  broker's  fees.  For  example, 
the  Court  of  Appeals  in  the  Central  Retailer-Otvned  Grocers  case  agreed  with 
the  Comfmission's  Chairman  that : 

"[C]ombination  in  one  form  or  another  by  small  firms  may  be  essential  to 
their  survival,  particularly  in  those  industries  characterized  by  massive  aggre- 
gates of  corporate  power.  The  growth  of  the  giant  food  chains,  for  example,  rev- 
olutionized the  behavior  of  ttie  small  independent  grocery  stores.  They  were 
quickly  faced  with  the  alternative  of  constructing  cooperative  buying  arrange- 
ments or  extermination.  Certainly  many  independent  food  stores  long  ago  would 
have  withered  before  the  competitive  threat  of  large  chains  had  they  not  formed 
retailer-owned  cooperative  wholesalers ;  stores  with  combined  retail  sales  of 
over  $7  billion  are  now  affiliated  with  such  jointly-owned  wholesalers."" 

But,  said  the  court,  "In  the  case  at  bar  the  Commission  would  drive  such  groups 
out  of  existence."  "°  Acknowledging  that  the  retailer-owned  buying  group  was 
able  to  secure  lower  prices  from  its  suppliers  through  purchasing  economies,  the 
Court  was  not  willing  to 

"Declare  illegal  a  worthy  effort  by  a  number  of  wholesale  grocers,  owned  by 
retailers,  to  reduce  the  ultimate  sale  prices  to  the  consumer,  by  entering  into  the 
arrangement  with  Central,  which  made  them  stronger  in  their  competition  with 
large  chain  stores."  ^ 

(3)  Aliove  all.  strikingly  absent  In  the  Federal  Trade  Commission's  30-year 
stewardship  of  the  Robinson-Patman  Act  was  the  charting  of  priorities,  policy,  or 
planning  directions.  Upon  expert  assessment  of  economic  and  marketing  factors, 
the  Commission  could  have  oriented  the  Act's  reach  toward  some  concrete  policy 
goals — the  legislative  aim  to  curb  discriminatory  exactions  by  big  buyers,  or 
some  other  acceptable  public  objective.  Instead  the  Commission  seemed  pre- 
occupied with  litigation  statistics,  unrelated  to  any  overall  plan  or  enforce- 
ment goal." 

In  short,  the  Federal  Trade  Commission,  after  more  than  a  quarter  of  a  century 
of  Robinson-Patman  enforcement,  had  not  faced  up  to  these  fundamental  ques- 
tions of  public  administration  :  What  is  the  purpose,  individually  and  collectively, 
of  Robinson-Patman  proceedings  in  particiilar  fields?  What  have  over  a  thousand 
Robinson-Patman  cases  accomplished?  In  light  of  the  lessons  of  the  past,  where 
should  we  go  from  here  ? 

Accordingly,  I  stated  five  years  ago  that — "The  policy  dilemmas  of  the  Robin- 
son-Patman Act  and  the  paradoxes  of  its  administration  cry  for  fundamental 
reassessment  in  a  Great  Debate.  Although  Congress  to  date  has  shown  scant 
inclination  for  Robinson-Patman  reform.  Congress  could  provide  the  prime  setting 


I'See.  e.g.,  General  Auto  Supplies,  Inc.  v.  FTC,  ?.46  F.  2fl  .-ill  (7th  Cir.  1965)  ;  Auto- 
motive Jobbers,  Inc.,  60  F.T.C.  19,  .35  (1962)  :  Advisor,v  Opinion  Digest  No.  26.3  (July  9, 
196S)  ;  compare  FTC  News  Release,  Dee.  16.  1909,  re  Advisory  Opinion  Relative  to  Common 
Ownership  of  Auto  Parts  Wholesaler  and  Parts  Retailer. 

1"*  Memorandum  for  the  United  States  as  amicus  curiae,  p.  4.  Monroe  Auto  Equipment 
Co.  V.  FTC.  docket  565  (Sup.  Ct.  1965)  :  see  also  Dirlam  &  Kahn.  Fair  Competition:  The 
Law  and  Economics  of  Antitrust  Policy  1.35  (1954)  ("essentially  anticompetitive")  ; 
Neale,  The  Antitrust  Laws  of  the  U.S.A.  244  (1960)  ("economically  perverse")  ;  Note, 
67  Harv.  L.  Rev.  294.  313  (1953)  ("restricts  the  integrated  retailer  with  such  severity 
that   this  tvpe  of  integration   is   not   only   discouraged   but   prevented"). 

i»  319  F.  2d  410,  415  (7th  Cir.  1963). 

^Ihid.  See.  e.g.,  Biddle  Purchasing  Co.  v.  FTC,  96  F,  2d  6R7  (2d  Cir.  193S)  ;  Oliver 
Bros.,  Inc.  v.  FTC,  102  F.  2d  763  (4th  Cir.  1939)  :  Independent  Grocers  Alliance  Distrib. 
Co.,  48  F.T.C.  894  (1952),  affd  203  F.  2d  941  (7th  Cir.  1953)  ;  Topco  Associates,  Inc., 
docket  6160  (Aug.  17,  1954). 

21  319  F.  2d  at  415. 

22  See  Rowe,  Price  Discrimination  Under  the  Robinison-Patman  Act,  53.5-549   (1962). 
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for  reappraisal  of  the  Act  near  the  seat  of  political  power.  The  legisLative  forum, 
moreover,  would  muster  the  widest  spectrum  of  relevant  viewpoints — business 
firms  and  associations,  consumers,  scholars,  and  public  ofllcials  concerned  with  the 
antitrust  laws  and  the  promotion  of  competition. 

•'Such  a  Great  Debate  should  consider,  among  other  things,  (1)  whether  in 
an  age  of  mass  distribution  and  material  al)undance,  it  remains  sound  social 
or  economic  policy  to  protect  traditional  channels  of  distribution  from  com- 
petitive inroads;  if  so,  (2)  whether  the  Rol)inson-Patman  Act,  as  administered, 
attains  this  or  any  other  visible  ix)licy  benefiting  the  American  public ;  and,  in 
any  event,  (3)  whether  and  how  the  Act  or  its  administration  can  be  improved 
to  ensure  the  attainment  of  currently  acceptable  policy  goals."  "' 
Obviously,  such  a  reappraisal  today  would  specially  consider  the  impact  of  the 
Act's  enforcement  on  the  consumer's  interest  in  efficient  distribution  and  lower 
prices  in  a  critically  inflationary  era,  straining  both  the  Nation's  and  the  house- 
wife's budget. 

Although  my  own  study  dates  back  several  years,  I  know  of  no  supervening 
development  warranting  a  change  in  my  views. 

Indeed,  recent  years  have  seen  a  deepening  crisis  in  Robinson-Pa tman  ad- 
ministration by  the  Federal  Trade  Commission,  to  which  the  legal  profession 
and  the  business  community  must  look  for  guidance.  This  administrative  im- 
passe w^as  signified  by  a  dramatic  slowdown  of  formal  Robinson-Pa  tman  com- 
plaint proceedings  under  the  Robinson-Patman  Act  since  1964,-*  coupled  wuth  a 
growing  inability  of  the  Commission  to  reach  any  consensus  as  to  enforcement 
objectives  or  the  proper  interpretation  of  the  statute.  Important  Robinson-Pat- 
man  case  have  produced  four  separate  opinions  by  the  five  Commissioners  in 
reaching  a  decision,  with  dissents,  concurrences,  and  partial  dissents  or  concur- 
rences, leaving  the  law  in  uncertainty  and  the  bar  in  confusion, -''  The  Commis- 
.sion's  most  recent  key  Robinson-Patman  pronouncement,  issued  December  1,  1969, 
contained  four  separate  opinions  and  took  twenty  months  from  the  date  of  argu- 
ment for  the  Commissioners  to  gestate,  in  judging  pricing  practices  dating  back 
to  1962  and  1963."' 

In  1968,  Mr.  Justice  Harlan  of  the  U.S.  Sujireme  Court  pointedly  protested  in 
the  famous  Fred  Meyer  case,  where  the  Court  promulgated  a  new  statutory  inter- 
pretation as  to  the  promotional  obligations  of  suppliers,  over  thirty  years  after 
the  Act's  passage : 

"No  doubt,  the  broad  purpose  of  the  Act  was  to  protect  small  sellers  from  the 
advantages  their  lai*ger  competitors  can  obtain  through  greater  buying  power. 
In  implementing  this  purpose,  however,  the  statute  imposes  a  hodgepodge  of  con- 
fusing, inconsistent,  and  frequently  misdirected  restrictions.  *  *  *  This  course  of 
action  here  and  in  similarly  opaque  eases  might  at  least  encourage  the  Congress 
to  give  this  notoriously  amorphous  statute  the  thorough  overhauling  that  has 
long  been  due."  ^ 

Justice  Harlan  noted  with  approval  the  admonition  of  Judge  Henry  Friendly, 
an  eminent  and  respected  jurist,  that : 

"The  tiniest  fraction  of  the  time  spent  by  lawyers,  legal  writers,  administra- 
tors, and  judges  in  an  unsuccessful  endeavor  to  elucidate  the  obscurities  of  this 


23  Rowp,  The  Fpderal  Trade  Commission's  Administration  of  the  Aiiiti-Pricp  Discrimina- 
tion \j\\\\ — A  Paradox  of  Antitrust  Policy,  64  Colnm.  L.  Rev.  41n.  4.37^.38  (1964). 

-*  Thus,  221  Robinson-Patman  complaints  for  fiscal  year  106.3  dropped  to  S4  in  fiscal 
1964  ;  in  fiscal  196.")  to  12  :  in  fiscal  1966  to  6.5  :  in  fiscal  1967  to  6  ;  and  in  fiscal  196S  to  8. 
In  fiscal  1969,  9  Robinson-Patman  complaints  were  filed. 

==  See,  e.ff..  Dean  Milk  Co.,  Dkt.  80.32  (Oct.  22.  196.5)  (Opinion  of  the  Commission  by 
Commissioner  Dixon.  Separate  Statement  by  Commissioner  Maclntyre.  Dissentinp:  Opininon 
by  Commissioner  Elman.  Dissenting  Opinion  by  Commissioner  .Tones)  :  National  E)airy 
Products  Corp..  Dkt.  7018  (July  28.  1966)  (Commission  Opinion  by  Commissioner  Dixon, 
Dissenting  Opinion  by  Conimissioneir  Elman,  Concurring  Opinion  by  Commissioner  Rellly, 
Commissioner  Maclntyre  and  Commissioner  .Tones  did  not  participate)  ;  National  Dairy 
Products  Corp.,  Dkt.  8.548  (June  28.  1967)  (Commission  Opinion  by  Commissioner  Dixon, 
Dissenting  Statement  by  Commissioner  Elman,  Separate  Statement  by  Commissioner  Mac- 
lntyre. Statement  by  Commissioner  .Tones  concurring  in  part  and  dissenting  in  part)  :  see 
also  Final  Guides  "  For  Advertising  Allowances  .\nd  Other  Merchan'Msing  T'ayments 
and  Services.  May  26.  1969.  promulgated  with  Dissenting  Statement  by  Commissioner 
Elman.  Separate  Statement  by  Commissioner  Maclntyre  and  Concurring  Statement  by 
Commissioner  Nichol««n. 

="  Beatrice  Foods  Co.,  Dkt.  866.3  (Dec.  1.  1969)  (Commission  Opinion  by  Commissioner 
•Tones.  Separate  Opinion  by  Commissioner  Dixon  dissenting  in  part  and  concurring  in  part, 
Separate  Opinion  by  Commissioner  Maclntyre  dissenting  in  part  and  concurring  in  part. 
Dissenting    Opinion    In-    Oc  mi '"'■«'-•' '>""'•    T"'i;»>.,  i 

"  FTC  v.  Fred  Meyer,  Inc,  390  U.S.  341,  359-360,  362  (1968). 
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statute  would  have  sufficed  to  put  the  house  in  order  once  the  problems  were  re- 
vealed :  but  that  time  has  not  been  spent."  "" 

For  those  reasons,  I  support  the  recommendations  of  the  American  Bar  Asso- 
ciation Commission  to  Study  the  Federal  Trade  Commission  pertaining  to  the 
Robinson-Patman  Act.  In  my  view,  the  ABA  Commission  correctly  proposed,  in 
line  with  the  1969  recommendations  of  the  President's  Council  of  Economic  Ad- 
visors, a  study  and  appraisal  of  the  Robtnson-Patman  Act,  in  light  of  its  com- 
patibility with  antitrust  objectives,  with  due  regard  for  the  consumer  interest 
in  distributive  efficiency  and  lower  prices  in  an  era  where  inflation  is  a  top  civic 
concern.-* 

On  the  basis  of  such  an  in-depth  study  and  report,  for  which  the  FTC  is  ideally 
suited  in  terms  of  its  Congressional  reporting  mandate,^"  accessible  information, 
and  economic  expertise,  specific  legislative  reforms  could  be  considered  and 
evaluated  by  the  Congress. 

I  believe  the  Commission  and  its  economic  staff  should  have  made  such  a  report 
to  the  Congress  long  ago. 

With  such  a  factual  and  objective  FTC  study  and  report,  explored  and  con- 
sidered in  public  hearings,  the  Congress  might  provide  the  Commission  with  an 
updated  and  current  mandate  harmonizing  the  1936  Act  with  today's  needs — ^in 
terms  of  today's  national  priorities,  including  some  co.st-benefit  estimate  of  over 
1400  Robinson-Patman  proceedings  measured  against  identifiable  aims  and  re- 
sults. I  would  offer  my  personal  assistance  for  such  a  task,  and  am  convinced 
that  the  antitrust  bar  would  likewise  offer  its  resources  and  cooperation. 

In  conclusion,  I  welcome  this  Committee's  inquiry,  thank  you  for  your  courtesy, 
and  trust  that  this  Committee's  work  may  foster  a  broader  understanding  of  the 
problems  surrounding  the  Robinson-Patman  Act,  as  well  as  a  measure  of  sym- 
pathy for  those  charged  with  statutory  enforcement  and  compliance. 

Mr.  RowE.  Thank  you,  Mr,  Chairman. 

Mr.  HuNGATE.  Thank  you,  Mr.  Rowe. 

Mr.  Horton. 

Mr.  Horton.  No  questions.  I  just  want  to  thank  Mr.  Rowe  for  his 
very  succinct  and  excellent  presentation  today.  I  think  it  is  very 
helpful. 

Mr.  Rowe.  Thank  you,  sir. 

Mr.  HuNGATE.  Counsel. 

Mr.  PoTViN.  Mr.  Rowe,  you  have  done  your  usual  outstanding  job, 
succinctly  and  eloquently  stating  a  point  of  view  that  is  common, 
some  of  us  would  say,  regrettably  common  within  the  antitrust  bar. 

I  would  like  to  ask  one  question,  if  I  may.  In  closing  your  classic 
treatise  on  the  subject  you  stated : 

Since  the  consumer  is  no  political  match  for  the  small  business  lobbyist  and 
their  legislative  patrons,  the  balance  of  pressure  naturally  rests  on  the  side  of 
protectionism  and  restraint. 

Mr.  Rowe.  "V^Hiat  page  are  you  reading  from  ? 

Mr.  Po'misr.  Page  554,  sir. 

Again,  in  j-our  remarks  today,  one  point  in  a  slightly  different  con- 
text, you  noted  that  you  know  of  no  intervening  development  war- 
ranting a  change  in  your  views.  Would  it  not  be  fair  to  say  that  here 
we  are  in  an  area  that  has  changed  radically  and  drastically  within 
the  last  several  years;  that  is  to  say,  that  the  forces  of  consumerism 
are  quite  apparently  a  match  for  many  forces,  in  fact  I  think  most 
political  observers  would  say  that  it  is  the  outstanding  political  force 
at  work  today  within  the  Congress, 

28  390  U.S.  at  362,  n.  6. 

^  Report  of  the  ABA  Commission  to  Study  the  Federal  Trade  Commission,  pp.  67-68 
(Sept.  15,  1969).  Section  6(f)  of  the  FTC  Act  empowers  the  Federal  Trade  Commission  "to 
make  annual  and  spedal  reports  to  the  Congress  and  to  submit  therewith  recommendations 
for  additional  legislation."  15  D.S.C.  §  46(f). 

30  See  15  U.S.C.  §  46(f).  Actually,  some  of  the  Federal  Trade  Commission's  most  signifi- 
cant contributions  to  public  policy  have  come  about  through  FTC  economic  studies  and 
reports. 
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Mr.  RowK.  There  are  a  number  of  questions  in  your  question,  Mr. 
Potvin,  which  I  Avould  like  to  address  myself  to  seriatim,  if  I  may. 

I  certainly  agree  that  the  consumer  movement,  which  has  been 
termed  the  consumer  revolution  by  some,  is  one  of  the  outstanding 
contemporary  political  developments  affecting  public  policy  in  this 
area.  It  is  for  that  reason  that  I  wouJd  agree  that  the  Robinson-Pat- 
man  Act,  as  other  legislative  measures  of  another  era,  shoidd  be  meas- 
ured today  in  terms  of  its  compatibility  with  contemporary  needs  and 
priorities.  I  think  the  problem  of  priorities  is  paramount  in  pulilic  ad- 
ministration. We  cannot  solve  all  of  the  problems  of  the  entire  world 
with  finite  and  limited  resources,  and  judgment  must  be  made  as  to 
what  is  more  important,  w^iat  is  of  pressing  concern  and  what  is  of 
lesser  concern.  And  that  is  a  matter  both  for  the  Congress  and  the 
administrators  to  judge  in  the  light  of  their  best  judgment  and  best 
available  assistance. 

Now,  with  respect  to  the  quotation  from  my  volume,  I  would  like 
to  point  out  that  the  footnote  reference  to  that  statement  was  to  a 
statement  by  the  Honorable  Emanuel  Celler,  chairman  of  the  House 
Judiciary  Committee,  who  made  the  very  point  which  you  stated, 
and  who  said : 

''Unfortunatelv,  housewives  and  the  consumer  generally  are  not  or- 
ganized,  their  voice  is  not  articulate,"'  et  cetera,  et  cetera.  And,  of 
course,  everyone  laiows  that  the  most  eloquent  and  articulate  legisla- 
tive opponent  of  the  Robinson-Patman  Act  o^-er  a,  period  of  35  years 
h.as  been  Mr.  Celler,  the  eminent  and  distinguished  chairman  of  the 
Antitrust  Subcommittee  and  of  the  House  Judiciary  Committee.  I 
think  this  is  highly  significant  in  terms  of  the  legislative  intent  and 
the  legislative  climate. 

The  same  footnote  pointed  out  that  Mr.  Celler  stated — and  this  is 
not  in  1936  any  more,  he  hadn't  changed  his  mind  by  1956 — after  a 
bill  curtailing  the  meeting-competition  proviso  had  passed  the  House 
over  his  very  severe  opposition : 

Who  am  I  to  pit  my  views  against  the  very  rich  talent  of  the  proponents  rep- 
resented by  the  score  of  retail  organizations  who  are  directly  affected  by  the 
bill? 

And  so  I  did  document  my  statement  with  a  reference  in  the  con- 
gressional annals  themselves. 

One  more  point.  You  mentioned  that  my  views  might  be  regrettably 
common  in  the  antitrust  bar.  From  one  standpoint  that,  of  course,  is 
the  fact.  They  are  common  in  the  antitrust  bar.  But  they  are  also  com- 
mon in  the  economic  and  scholarly  minds  of  the  country  as  well.  If  it 
were  only  the  antitrust  bar  you  might  have  one  view.  But  I  have  listed 
in  footnote  10  of  my  presentation  today  a  series  of  scholarly  writings 
by  independent  scholars  who  reached  the  same  view. 

And,  of  course,  this  committee  has  had  before  it  as  witnesses  several 
independent  economists  w^ho  have  made  the  same  point.  So  I  don't 
believe  it  is  only  the  antitrust  bars  which  hold  these  views. 

Mr.  PoTviN.  No  such  inference  of  restriction  was  intended.  At  any 
rate,  bearing  in  mind  that  your  volume  was  published  in  1959,  Mr. 
Rowe 

Mr.  Rowe.  1962. 

Mr.  PoT\^N.  You  are  quite  correct,  it  was  1962 — and  eminently  cor- 
rect for  that  time  and  place,  the  consumer  revolution  has  since  inter- 
vened, and  to  that  extent  I  think  you  have  made  the  point. 
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Now,  let  me  ask  this.  Yesterday  Mr.  Cornelius  Kennedy  testified. 
He  gave  his  personal  views,  but  he  was  here  as  a  member  of  the  ad- 
ministration law  section  of  the  ABA.  He  was  accompanied  by  Mr. 
Robert  Wald,  who  also  testified.  Mr.  Kennedy  made  the  point  that 
adininistrative  a<2:encies  are  tripartite  in  nature,  the  executive  and 
legislative  and  judicial  functions  benio;  intertwined.  He  stated  as  part 
of  colloquy  that  in  the  instance  of  the  per  se  statutes  at  the  time  of 
the  issuance  of  the  mandate  from  the  Congress  to  the  agency  that  the 
legislative  function  was  exhausted;  that  is  to  say  that  no  legislative 
authority  remained  with  the  agency.  Would  you' care  to  comment  on 
that  view  ? 

Mr.  EowE.  I  don't  know  whether  I  understand  the  implication  of 
the  statement.  If  it  is  intended  to  suggest  that  at  that  point  the  agency 
becomes  a  robot  and  an  automaton,"!  would  disagree  with  it.  If  it  is 
intended  to  state  that  at  that  point  the  legislative  will  has  been  spent 
and  the  agency  must  contribute  its  expertise  and  administrative  abili- 
ties and  judgTOcnt  to  the  implementation  of  the  legislative  edicts,  I 
would  agree  with  it. 

Mr.  PoTViN.  Were  Mr.  Kennedy  here  to  place  it  in  the  context  he 
meant,  I  am  confident  that  he  would  hasten  to  add  that  he  did  not  mean 
in  any  way  to  imply  that  there  isn't  the  question  of  priorities  in  com- 
mitment of  limited  resources. 

In  your  view,  sir,  what  are  prerogatives  of  a  member  of  the  Com- 
mission faced  with  a  per  se  statute  in  the  following  circumstance.  A 
citizen  comes  in  with  a  perfectly  blatant  violation  of  a  per  se  statute, 
perfectly  documented,  so  that  there  is  just  no  question  about  it,  and 
he  states,  I  demand  that  you  enforce  this  law,  the  Congress  has  told  you 
to  do  it,  it  is  you.r  job,  how  about  it?  How  much  discretion,  and  what 
are  the  prerogatives,  the  proper  prerogatives  of  the  Commission? 

Mr.  Kowj:.  That  obviously  is  a  complex  inquiry.  But  let  me  point 
out  that  the  most  per  se  statutes  that  I  loiow  are  the  speed  limits 
on  our  public  highways.  I  should  think  if  I  were  a  police  captain  in  a. 
police  station  and  someone  came  in  and  said,  10  miles  down  somebody 
is  going  30  miles  per  hour  instead  of  25,  and  somebody  else  came  in 
the  other  door  and  said,  someone  is  being  murdered  down  the  block,  I 
think  it  would  be  within  the  discretion  of  the  police  officer  to  exercise 
his  good  judgment  and  to  pursue  as  a  matter  of  priorities  what  is  im- 
portant and  to  defer  as  a  matter  of  priorities  what  is  less  important. 
And  I  believe  a  Federal  Trade  Commission  or  any  other  public  official 
should  have  at  least  that  much  discretion  in  terms  of  ordering  prior- 
ities and  in  terms  of  judgment. 

Mr.  PoTviN.  So  he  does  have  the  right  in  your  view  to  arrange 
priorities. 

What  about  actively  opposing  the  enforcement  of  a  per  se  statute? 
In  other  words,  the  very  mandate  he  has  been  given  the  job  of  en- 
forcing he  opposes.  What  comment  woud  you  have  on  that? 

Mr.  KowE.  I  wish  you  could  be  more  specific,  because  I  don't  know 
what  we  are  speaking  of.  And  I  hesitate  to  pontificate  on  any  broad 
scale  about  something  which  is  obviously  very  delicate. 

Mr.  PoTvm.  Speaking  now  of  the  Robinson-Patman  Act.  obviously 
referring  to  sections  (c),  (d) ,  and  (e),  the  per  se  sections.  What  rights 
would  a  Commissioner  have  to  actively  espouse  that  these  not  be 
enforced  ? 
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Mr.  EowE,  I  don't  know  what  you  mean  by  actively  espouse  that 
these  not  be  enforced.  Also  there  is  some  room  for  leeway  there  with 
respect  to  whether  some  of  these  things  are  per  se  in  the  first  place,  and 
what  falls  under  them,  and  what  is  their  scope.  For  example,  you 
would  view  section  2  (d)  and  (e)  of  the  Robinson-Patman  Act  as  a  per 
se  statute,  and  yet  the  Commission  has  issued  a  recent  advisory  opinion 
which  exonerated  a  promotional  plan  with  discriminatory  content  as 
not  injurious  to  competition.^  So  I  don't  believe  it  is  as  cold  turkey 
as  some  might  put  it. 

Mr.  PoTviN.  Are  you  then  in  disagr'iement  with  Mr.  Kirkpatrick 
that  this  would  amomit  to  administrat  ive  amenchnent  of  legislation, 
as  was  developed  in  colloquy  during  his  appearance  here. 

Mr.  RowE.  I  am  not  familiar  with  that  specific  colloquy,  but  I  would 
say  that  if  he  stated  that  administrat' ve  legislation  is  contrary  to  the 
constitutional  scheme,  I  would  agi*ee  with  that  concept.  I  think  that 
there  is  no  dispute  as  to  concept.  I  think  it  is  a  matter  of  what  are  the 
particidar  facts  and  what  is  the  particular  occasion.  I  believe  the  con- 
cept is  incontrovertible. 

Mr.  PoTViN.  Thank  you,  sir. 

Thank  you,  ]\Ir.  Hungate. 

Mr.  HuxGATE.  On  page  7  of  your  statement,  IMr.  Rowe,  I  tliink  you 
are  quoting : 

The  law  may  conflict  with  the  development  of  more  eflScient  methods  of  dis- 
tribution, such  as  integrating  wholesale  and  retail  functions  or  dispensing  with 
independent  brokers. 

Wouldn't  you  think  there  has  been  nonetheless  a  considerable  inte- 
o-ration  of  wholesale  and  retail  f  imctions  ? 

Pao-e  T.  Do  vou  have  it  ? 

Mr.  RowE.  Yes,  I  do. 

Tliat  quotation,  Mr.  Chairman,  is  from  President  Johnson's  Coimcil 
of  Economic  Advisers  who,  in  their  1969  report  to  the  President  as 
transmitted  to  the  Congress,  made  those  observations. 

]Mr.  Htjxgate.  What  I  am  think  of  would  be  such  things  as  the  feed 
lot  chains,  where  maybe  the  chainstores  would  open  feed  lots,  feed 
their  own  cattle  and  have  this  sort  of  an  integration,  where  certain 
feed  companies  would  get  really  into  the  poultry  businses,  turkeys,  and 
fowl  and  that  sort  of  thing.  Wouldn't  that  represent  a  fonn  of  integra- 
tion that  we  have  seen  in  the  last  few  years  ? 

Mr.  Rowe.  Yes,  it  would. 

^Ir.  HuxGATE.  And  I  wonder,  would  you  think  there  might  be  some 
intangible  values^ — now,  there  is  the  value  of  the  low  price,  which  is 
one  we  can  see^ — ^but  in  retaining  certain  small  businesses  through  the 
protection  of  this  act,  I  am  thinking  of  comparable  legislation — we 
just  had  the  State  Taxation  of  Interstate  Commerce  Act,  which  has 
been  before  Congress,  to  relieve  certain  interstate  industi-y  or  mail- 
order houses  of  certain  local  taxes. 

Do  you  think  there  should  be  some  area  of  concern  aside  from  price 
as  to  the  communities  which  will  make  tlie  contriliutions  and  pay  the 
taxes  and  support  the  schools  and  hospitals  and  churches  and  civic 
organizations,  the  police  and  fire  protection,  water  and  sewer  facilities 
in  some  of  these  areas?  How  will  we  recoup  these  funds  if  we  don't 
i:i  some  waj'  preserve  the  small  businessman  there. 


1  See  Advisory  Opinion  Digest  No.  384  (Oct.  29,  1969  and  Dec.  16,  1969). 
36-138— 70— vol.  2 10 
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Mr.  RowE.  Well,  Mr.  Chairman,  I  think  vertical  inten;ration,  as 
all  other  forms  of  integration,  can  pose  problems  of  a  signilicant  sort. 
As  you  know,  the  Justice  Department  in  its  cases  against  conglomerate 
mergers  has  rested  its  antitrust  theory  in  part  on  social  considerations 
as,  for  example,  the  loss  through  large  conglomerate  acquisitions  of 
local  facilities  and  local  accountants,  maybe  even  local  law  firms,  of 
a  source  of  their  accustomed  functions  and  business  and  means  of 
survival.  So  I  think  this  is  a  very  difficult  social  problem  which  can- 
not be  ignored.  And  I  certainly  would  not  ignore  it.  But  conversely, 
I  would  also  stress  that  vertical  integration  is  really  a  growth  proc- 
ess, and  a  very  important  growth  process  which  must  be  encouraged 
and  preserved  lest  the  initiative  to  grow  which  is  the  mainspring  of 
our  free  enterprise  system  in  our  competitive  economy  be  dulled  ^nd 
frustrated.  And  when,  let  us  say,  a  gasoline  retailer  becomes  a  jobber, 
or  a  jobber  adds  a  retail  pump,"  I  think  that  is  a  desirable  form  of  ex- 
pansion which  gives  this  man  an  initiative  to  build  his  business  and 
to  do  a  bigger  job,  and  to  earn  a  greater  profit,  which  is  the  essence 
of  the  process  of  growth. 

Mr.  HuNGATE.  I  was  interested  in  your  discussion  of  jobber.  Would 
not  perhajis  there  be  a  justification  for  a  favorable  price  discrimination 
to  the  jobber  in  the  volume  that  he  does  before  he  even  puts  in  his 
retail  pump  ? 

Mr.  RowE.  There  should  be,  Mr.  Chairman.  On  the  other  hand,  even 
though  in  the  statute  there  is  the  so-called  cost  defense,  that  defense 
has  been  very,  very  difficult  to  establish  over  the  years,  because  there 
have  been  very  restrictive  interpretations  of  it  by  the  Commission, 
to  my  mind  not  necessitated  by  the  statute  as  written  by  the  Con- 
gress, which  have  made  that  defense  virtually  impossible  to  establish 
for  many  people.  So  even  though  there  may  be  this  theoretical  stat- 
utory right  to  justify  the  lower  price  by  the  cost  justification,  this 
has  been  a  very,  very  difficult  thing  to  do.  For  that  reason  this  flex- 
ibility of  prices,  which  is  desirable  from  the  standpoint  of  getting 
a  lower  price  to  that  jobber,  may  not  have  been  possible  in  that 
situation. 

Mr.  HuNGATE.  Any  questions? 

Mr.  Wertheimer.  Mr.  Rowe,  we  have  had  a  lot  of  testimony  deal- 
ing with  "empirical  data,''  statements  that  there  is  a  marked  lack  of 
empirical  data  in  this  field,  and  that  much  of  what  has  been  said  bv 
people  arguing  on  both  sides  of  this  issue  in  fact  lacks  the  empirical 
data  to  back  up  their  position.  Do  you  think  the  kind  of  study  the 
ABA  report  recommended  could  be  helpful  in  dealing  with  this 
problem  ? 

Mr.  Rowe.  Very  definitely.  I  believe  that  there  could  not  be  any 
serious  disagreement  about 'the  desirability  of  this.  I  do  of  course 
commend  to  you  gentlemen  the  studv  made  by  Prof.  Gorman  D.  Ed- 
wards, a  former  Chief  Economist  of  the  FTC.  But  that  is  also  a  bit 
outdated.  I  think  the  FTC  has  the  exj^ertise,  has  the  resources,  has 
the  information,  and  as  I  would  view  it,  has  the  responsibility  in  a 
matter  of  this  cardinal  public  importance  to  make  the  information 
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available  to  the  Congress  by  way  of  an  objective  study.  And  it  could 
lead  to  a  solution  of  these  problems  based  on  a  factual  record,  based 
on  economic  analysis  which  the  Federal  Trade  Commission  can 
muster,  and  perhaps  take  some  of  the  emotionalism  out  of  these  issues. 

As  a  matter  of  fact,  I  would  hope  that  the  Federal  Trade  Com- 
mission's chief  economists  could  give  their  views  on  this  matter  to  the 
committee,  too,  if  that  is  compatible  with  the  committee's  plans. 

Mr.  Wertheimer.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Mr.  Potvin. 

Mr.  PoTviisr.  Your  colleague  from  the  antitrust  bar,  Mr.  Robert 
Wald,  yesterday  made  the  observation  that  in  attempting  to  analyze 
either  the  impact  or  the  rationale  of  the  Eobinson-Patman  Act,  that 
he  felt  one  point  that  was  too  often  overlooked  was  that  there  is  more 
here  than  just  economics.  And  he  then  went  on  to  speak  briefly  con- 
cerning the  social  effects.  Do  you  concede  that,  quite  apart  from  the 
economics,  that  it  is  here  almost  uniquely  difficult  to  measure  the  so- 
cial side  effects  that  is  implicit  in  the  entire  debate. 

Mr.  RowE.  I  have  no  doubt  that  there  are  very  serious  social  impli- 
cations. But  I  must  insist  that  the  statute  is  written  in  terms  of  effects 
on  competition  in  the  market.  Now,  social  problems  may  have  ap- 
propriate social  solutions,  but  I  don't  believe  they  should  overcome 
a  legislative  mandate  which  is  expressed  in  terms  of  competitive  ef- 
fects on  markets,  which  presupposes  economic  judgments  and  not  so- 
cial judgments. 

Mr.  PoT\T[N.  I  think  Mr.  Wald's  point  was,  though,  that  the  judg- 
ments of  the  Congress  that  led  to  the  enactment  of  the  statute  were 
in  large  part,  he  felt,  social  rather  than  economic  in  nature,  and  that 
when  you  start  trying  to  devise  methods  of  measurement  for  that  sort 
of  thing,  it  is  of  course  inordinately  difficult;  is  it  not? 

Mr.  RowE.  It  is.  To  use  a  prevalent  phrase,  I  would  be  a  strict  con- 
structionist in  that  situation,  because  if  administrators  take  the  law, 
not  as  they  find  it  as  written  in  the  statute,  but  start  psychoanalyzing 
the  Congress  30  years  ago  as  to  what  might  have  been  contemplated  so- 
cially by  some  rather  than  others,  I  think  you  are  down  a  rather 
slippery  slope.  I  don't  mean  to  minimize  the  social  implications,  but  I 
believe  to  you  must  take  the  law  as  you  find  it. 

Mr.  PoTviN.  And  yet  a  few  pages  before  you  were  deciding  what  the 
goals  and  objectives  were.  You  are  not  saying  now  that  those  should  be 
economic  goals  and  objectives? 

Mr.  RowE.  I  was  striving,  Mr.  Potvin,  for  some  articulation  of 
priorities  by  the  Commission  in  terms  of  what  it,  as  the  FTC,  would 
like  to  accomplish  in  terms  of  what  the  statutory  mandate  was. 

Mr.  PoT^^x.  Thank  you. 

Mr.  HuNGATE.  Thank  you  very  much  for  a  very  helpful  statement. 
We  appreciate  your  being  with  us. 

Mr.  RowE.  Thank  you  very  much,  Mr.  Chairman,  and  Counsel  I  do 
appreciate  your  courtesy. 

Mr.  HuNGATE.  The  next  witness  is  Ira  Millstein. 

We  are  very  pleased  to  have  you  with  us,  Millstein.  You  may  have  a 
seat  and  proceed. 
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TESTIMONY  OF  IRA  M.  MILLSTEIN,  WEIL,  GOTSHAL  &  MANGES, 
SPECIAL  COUNSEL,  TOILETRY  MERCHANDISERS  ASSOCIATION, 
INC.,  ACCOMPANIED  BY  ISADORE  IMMERMAN,  GENERAL  COUN- 
SEL FOR  THE  ASSOCIATION 

Mr.  MiLLSTEiN.  My  name  is  Ira  .INIillstein.  And  in  accordance  with 
the  tradition  I  would  like  to  identify  myself.  Mr.  Potvin. 

I  am  a  form  r  chaii-man  of  the  New  York  State  Bar  Association's 
antitrust  law  section.  I  am  adjunct  professor  of  law  at  NYXT's  School 
of  Law,  where  I  have  tausht  a  course  on  the  Robinson-Patman  Act 
since  1964.  And  I  was  a  member  of  the  American  Bar  Association's 
commission  to  study  the  Federal  Trade  Commission. 

I  have  also  written  several  articles  in  the  field  of  Robinson-Patman. 

Before  I  beffin  my  formal  statement,  I  would  like  to  second  the 
motion  which  Mr.  Rowe  made  for  a  study  of  the  Robinson-Patman  Act 
by  the  Federal  Trade  Commission  as  suggested  in  the  ABA  report. 

I  would  like  to  answer  one  other  question  that  was  put  to  Mr.  Rowe. 
I  am  not  quite  sure  that  the  study  would  be  as  empirical  as  we  hoped 
it  would  be.  I  have  talked  to  economists;  I  am  not  sure  that  you  can 
conduct  an  empirical  study,  but  I  would  like  to  try. 

I  also  believe  that  injected  into  the  study  would  have  to  be  political 
and  social  considerations. 

This  law  generated  from  political  and  social  considerations,  and  I 
am  quite  certain  that  any  changes  that  take  place  in  it  will  have  to 
take  those  political  and  social  considerations  into  account. 

With  that  modest  difference  between  us  I  do  urge  Congress  to  recom- 
mend that  such  a  study  be  made.  It  is  time  to  take  the  heat  out  of  this 
question  and  put  some  light  on  it.  And  along  with  Mr.  Rowe  I  would 
be  delighted  to  lend  my  ser^nces  to  any  such  study  should  they  be 
requested. 

Particularly  I  am  here  today — of  course,  I  am  prepared  to  respond 
to  any  questions  you  may  have,  but  I  am  here  particularly  today  on 
behalf  of  the  Toiletry  Merchandisers  Association,  a  client.  I  find  that 
the  problem  which  I  am  about  to  describe  to  you  is  an  interesting  one, 
and  one  that  should  illuminate  more  than  just  the  problem  we  are 
presenting. 

It  raises  a  whole  series  of  questions  which  throw  into  the  spotlight 
tl\e  issue  of  administrative  discretion  in  interpreting  the  Robinson- 
Patman  Act. 

It  is  my  ]:)ersonal  view  that  many  of  the  problems  which  have  arisen 
under  tbe  statute  might  not  have  arisen  had  a  less  wooden  and 
less  restrictiA^e  interpretation  been  given  to  the  statute. 

I  have  stated  before  on  manv  occasions  that  I  think  that  the 
statute  is  a  result-oriented  statute.  Very  frequently  you  look  at  a 
problem,  if  you  are  an  administrator,  decide  how  you  want  it  to  come 
out  under  the  Robinson-Patman  Act  and  then  reason  your  way  toward 
it.  That  is  why  I  think  result  orientation  can  also  work  in  favor  of 
business  under  the  Robinson-Patman  Act. 

If  the  administrators  of  the  statute,  those  who  interpret  it  and  en- 
force it,  were  to  determine  whether  or  not  a  particular  result  should 
be  in  favor  of  the  respondent  or  the  applicant,  I  think  they  can  find 
ways  of  reasoning  their  way  toward  it.  I  don't  think  that  the  Robinson- 
Patman  Act  need  be  as  restrictively  construed  as  it  has  been  up  to  now. 
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I  think  with  a  little  administrative  elbowrooni  and  the  exercise  of 
ingenuity,  some  of  the  grosser  restrictions  imposed  by  the  statue 
could  be  loosened,  and  loosened  to  the  benefit  of  small  business  and 
to  the  benefit  of  the  consumer. 

Now,  let  me  get  specifically,  then,  to  the  problem. 

The  Toiletry  Merchandisers  Association  is,  of  course,  a  trade  asso- 
ciation, and  they  greatly  welcome  the  opportunity  to  present  their 
views  concerning  the  continued  effectiveness  of  the  Robinson-Patman 
Act. 

Briefly,  the  Toiletry  Merchandisers  Association  fully  supports  the 
basic  purpose  of  the  Robinson-Patman  Act,  which  is  to  remove  improp- 
er impediments  wliieh  disable  smaller  enterprises  from  competing  as 
effectively  as  possiljle  with  manufacturers  or  retailers  of  greater  size 
and  economic  strength.  To  achieve  this  purpose  the  association  believes 
tliat  it  is  essential  that  outmoded  concepts  should  not  be  applied  to 
modern  marketing  techniques  in  a  manner  which  hinders,  rather  than 
recognizes,  the  growth  of  modern  and  efficient  marketing  devices. 

The  Toiletry  Merchandisers  Association  is  a  trade  association  con- 
sisting of  125  distributor  members,  most  of  whom  are  independent, 
small  businessmen.  Its  members  service  more  than  56,000  supermar- 
kets and  groceries  nationwide  with  health  and  beauty  aids. 

Just  interpolating,  that  is  toothpaste  and  hair  lotions  and  that  sort 
of  thing. 

These  retailers  are  generally  the  smaller  elements  of  the  grocery 
industry — the  retailers  sought  to  be  protected  by  the  Robinson-Patman 
Act — and  the  existence  of  toiletry  merchandisers  assists  these  smaller 
outlets  to  compete  in  the  resale  of  health  and  beauty  aids.  Because  they 
do  not  have  the  capacity  to  perform  the  merchandising  services  essen- 
tial in  purchasing,  stocking,  and  displaying  the  hundreds  of  different 
toiletry  products  distributed  by  wholesalers  and  toiletry  merchandis- 
ers, or  to  deal  on  a  direct  basis  with  the  many  additional  nongrocery 
product  manufacturers  with  whom  they  would  have  to  do  business  if 
they  desired  to  purchase  such  products  directly  from  the  manufac- 
turers, many  retailers  must  rely  on  the  toiletry  merchandiser  on  such 
products. 

But  for  the  existence  of  the  toiletry  merchandiser,  many  of  these 
outlets  would  not  carry  any  substantial  amount  of  toiletry  products, 
for  the  functions  of  toiletrv  merchandisers  are  quite  unique  in  the 
retailing  field.  Once  a  retailer  decides  that  he  wants  to  be  serviced  by 
a  toiletry  merchandiser,  he  simply  sets  aside  specific  display  space  for 
the  sale  of  health  and  beauty  aids,  which  is  then  completely  controlled 
and  operated  by  the  toiletry  merchandiser.  The  toiletry  merchandiser 
controls  the  selection  of  products  to  be  sold  in  the  store,  including  the 
space  allocated  to  each  product,  and  handles  the  physical  placement  of 
displays  and  fixtures.  The  toiletry  merchandiser  decides  which  items  to 
promote,  and  determines  the  manner  of  promotion.  The  toiletry  mer- 
chandiser even  pays  the  cost  of  advertising  and  promotional  services. 
He  continuously  services  his  shelves  in  the  store  to  make  certain  that 
merchandise  is  properly  displayed,  and  that  out-of-stock  conditions 
are  avoided.  The  toiletrv  merchandiser  warehouses  the  merchandise 
and  also  picks  up  for  credit  all  obsolete,  damaged,  and  unseasonable 
merchandise.  INIoreover,  although  the  toiletry  merchandiser  sells  the 
merchandise  to  the  retailer,  the  sale  is  on  a  no  risk,  guaranteed  profit 
basis. 
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Thus,  the  services  performed  by  the  toiletry  merchandiser  combine 
all  of  the  normal  wholesaling  functions,  and  every  retail  function 
other  than  the  ringing  up  of  the  final  sale  on  the  cash  register.  The 
toiletry  merchandiser  is  a  modern  marketing  unit  not  dreamed  of  in 
1936  when  the  Robinson-Patman  Act  was  enacted.  His  existence  dem- 
onstrates how  in  the  33  years  which  have  elapsed  since  the  enactment 
of  the  Robinson-Patman  Act,  tremendous  distributional  changes  have 
occurred  throughout  the  economy — most  certainly  in  the  grocery  and 
toiletry  industries.  "Groceries"  now  sell  drugs,  and  vice  versa.  Whole- 
salers now  retail,  and  retailers  now  wholesale.  The  development  of 
hybrid  distributors,  many  with  increased  marketing  efficiencies,  has 
obviouslv  made  it  a  difficult  task  for  manufacturers  to  categorize  cus- 
tomers  as  "wholesalers"  or  "retailers,"  in  classical  Robinson-Patman 
terms.  But  this  should  make  no  legal  difference. 

Because  the  language  of  the  Robinson-Patman  Act  must  now  be 
applied  to  the  complexities  and  overlaps  of  today's  marketplace,  it 
seems  obvious  that  for  the  statute  to  remain  a  viable  antitrust  tool, 
statutoiy  interpretations  must  be  responsive  to  he  economic  changes 
which  are  occurring.  If  simple  1936  distributonal  categories,  sucli  as 
"wholesale"  or  "retail,"  stand  in  the  way  of  the  evolution  of  efficient 
distribution,  a  more  imaginative  approach  must  be  adopted,  especially 
where  it  assists  smaller,  independent  business  units  in  their  efforts  to 
compete  with  the  more  economically  powerful  elements.  This  was 
certainly  the  underlying  premise  of  the  Supreme  Court  in  its  Fred 
il/eyer  decision,  and  it  should  also  be  adopted  by  the  Federal  Trade 
Commission,  if  the  Robinson-Patman  Act  is  to  keep  pace  with  chang- 
ing conditions  in  the  marketplace. 

But  the  Federal  Trade  Commission  has  from  time  to  time  taken  a 
mechanical  approach  to  the  Robinson-Patman  Act,  interpreting  the 
statute  in  a  manner  which  appears  to  penalize  innovation  and  and  effi- 
ciencies, and  which  appears  to  create  competitive  harm  to  small  busi- 
nessmen such  as  the  average  toiletry  merchandiser  and  the  retailers 
he  services.  Thus,  a  few  years  ago  the  Commission  declared  that  allow- 
ances for  functional  services  beneficial  in  the  distribution  of  merchan- 
dise could  not  be  offered  to  a  distributor,  even  if  offered  to  his  competi- 
tors, when  some  competitors  are  not  equipped  to  perform  such 
service —  albeit  because  of  their  own  inefficiency. 

Such  a  refusal  to  pennit  incentives  for  marketing  efficiencies  has 
forced  toiletry  merchandisers  to  discontinue  servicing  many  smaller 
accounts.  For  example,  one  member  of  the  Toiletry  Merchandisers 
Association  in  New  England  has  reported  that  he  recently  discontinued 
ser\'icing  some  100  accounts  who  were  simj^ly  too  small  to  be  profitably 
serv^ed  in  the  face  of  the  rising  costs  in  warehousing,  merchandising 
and  display  services  which  are  necessary  for  such  retailers  to  carry 
toiletry  products.  Certainly,  the  Robinson-Patman  Act  cannot  be 
properly  read  to  deny  manufacturers  the  right  to  reimburse  toiletry 
merchandisers  for  the  costs  of  servicing  such  accounts,  when  to  inter- 
pret the  statute  in  this  fashion  eliminates  smaller  retailers  as  competi- 
tors to  national  or  regional  chains. 

The  Robinson-Patman  Act  should  be  construed  to  permit  bona  fide 
functional  discounts  or  allowances  to  customers,  offered  and  paid  to 
all  ready  and  willing  to  perfonn,  in  return  for  services  which  pro- 
mote competition,  encourage  innovation,  benefit  the  consuming  public 
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or  advance  the  basic  goals  of  tlie  antitrust  laws.  If  a  distributor  is 
reluctant  to  innovate  or  to  attempt  to  develop  marketing;  efficiences, 
why  should  those  willing-  to  move  with  the  times  be  penalized  ?  Ineffi- 
ciency should  not  be  rewarded.  On  the  contrary,  modern  distribution 
techniques  which  promote  competition,  and  which  enable  the  smaller 
retailing  units  to  compete  more  effectively,  should  be  encouraged  and 
rewarded  so  long  as  such  rewards  ai-e  made  available  to  all  of  those 
similarly  willing  to  operate  on  a  more  efficient  basis.  To  view  the  statute 
otherwise,  as  the  Federal  Trade  Commission  has  at  times  done  in  the 
past,  is  to  permit  economic  discrimination,  which  is  contrary  to  the 
purposes  of  the  Robinson-Patman  Act. 

I  am  pleased  to  note,  however,  that  in  its  most  recent  advisory 
opinion  which  considered  the  question  of  functional  allowances,  the 
Federal  Trade  Commission  did  not  adopt  an  uncritical  approach  to 
the  problem.  Instead,  it  indicated  that  it  was  studying  distributional 
allowances  on  an  mdustry  by  industry  l^asis  in  order  to  determine 
whether  it  will,  under  certain  circumstances,  consider  such  allow- 
ances to  be  permissible. 

Thus,  the  Federal  Trade  Commission  may  now  be  willing  to  con- 
sider this  issue  of  importance  to  the  Toiletry  Merchandisers  Associa- 
tion, and  to  the  small  businessman  its  members  service,  on  the  basis 
of  economic  facts  rather  than  legal  compartmentalization.  For  this 
reason,  the  association  urges  this  subcommittee  to  report  that  the  pur- 
poses of  the  Robinson-Patman  Act  will  be  furthered  if  the  Federal 
Trade  Conunission  interpreted  the  statute  as  permitting  manufac- 
turers to  offer  bona  fide  distributional  allowances  to  all  who  are  willing 
to  perform  services  that  increase  distributional  efficiencies,  and  ex- 
pand the  number  of  outlets  capable  of  carrying  their  products. 

The  Toileti'y  Merchandisers  Association  gi-eatly  appreciates  the  op- 
IDortunity  it  has  been  afforded  to  submit  these  views. 

And  I  hope  they  do  illuminate  some  of  the  problems  that  do  need 
clarification. 

Mr.  HuNGATE.  Thaiilc  you.  We  are  pleased  to  have  you  with  us. 

In  your  mechandising,  in  whom  does  title  rest  in  the  merchandise 
that  is  on  the  shelf? 

INIr.  IMiLLS^rETx.  In  the  retailer, 

Mr.  HuxGATE.  The  title  passes  when  you  deliver  it  to  him,  is  that  it? 

Mr.  JVItllstein.  Yes. 

Mr.  HuNGATE.  And  he  is  responsible  and  charged  for  it  ? 

Mr.  MiLLSTEiN-.  Yes. 

Mr.  HuNGATE.  Now,  vou  mentioned  that  some  of  the  allowances  for 
functional  services  beneficial  in  the  distribution  of  merchandise  could 
not  be  offered  to  a  distributor,  even  if  offered  to  his  competitors,  when 
some  competitors  are  not  equipped  to  perform  such  services. 

Mr.  MiLLSTEiN.  Right. 

Mr.  HuNGATE.  Even  if  it  is  their  own  fault  because  of  inefficiencies 
and  otherwise.  "Wliat  sort  of  service  are  we  talking  about  ? 

Mr.  MiLLSTEiN.  Let's  take  the  difference  between  a  toiletry  mer- 
chandiser and  a  typical  wholesaler  of  the  same  product,  toothpaste. 
A  wholesaler  will  take  a  big  package  of  a  variety  of  health  and  beauty 
aids  and  lay  it  on  the  front  step  of  the  store.  The  store  people  at  that 
point  must  take  it,  unpack  it,  put  it  on  the  shelf,  service  the  shelf,  de- 
termine where  they  are  going  to  have  specials,  put  new  merchandise  on 
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the  shelf,  clean  out  the  old  merchandise,  put  up  any  display  of  pro- 
motional material  that  is  sent  around,  and  in  e:eneral  sendee  those 
shelves.  All  that  is  done  by  the  store.  The  wholesaler  in  that  circum- 
stance does  nothing  hut  take  a  package  and  leave  it  on  the  front 
doorstep  of  the  store. 

That  is  why  many  smaller  grocery  retailers  just  don't  engage  in  the 
business  of  selling  health  and  lieauty  aids,  because  those  little  items 
have  small  markups,  it  is  highly  competitive,  and  it  may  be  too 
mucli  trouble.  So  they  iust  don't  bother,  thus  eliminating  themselves 
from  the  field  of  competition. 

The  toiletry  merchandiser  is  a  form  of  rack  jobber,  which  is  a  newer 
type  of  distributional  system.  It  has  been  in  development  for  many 
years.  The  rack  jol;)bei',  or  toiletry  merchandiser,  comes  to  the  store, 
and  instead  of  laving  down  a  package  and  leaving  to  the  store  the 
task  of  doing  all  the  things  I  have  just  descril^ed,  he  actually  goes  into 
the  store  and  serWces  that  rack,  thnt  shelf.  He  puts  up  the  merchan- 
dise, he  decides  what  should  be  carried,  having  a  greater  judgment  as 
to  what  is  movins:  in  the  community  because  he  is  totally  aware  of  all 
these  products.  He  decides  to  carry  brand  X  instead  oiF  brand  Y,  he 
decides  to  carry  four  varieties  of  shampoo  instead  of  two,  he  decides 
to  carry  certain  patent  medicine  instead  of  others,  and  so  on.  But 
he,  the  toiletry  merchandiser,  makes  that  decision.  And  having  made 
that  decision,  he  goes  into  the  store,  arranges  the  display  in  an  attrac- 
tive wav,  puts  UP  anv  other  signs  or  devices  that  will  help  sell,  screens 
out  the  old  merchandise,  and  in  effect  runs  the  toiletry  department  for 
the  grocerv  retailer. 

Now,  this  group  of  toiletry  merchandisers  has  simply  opened  up 
all  so"t>^  of  T-etailers  to  this  type  of  toiletry  business  who  wouldn't 
have  been  in  it. 

Mr.  HuxoATE.  Perhaps  T  have  missed  it.  "Rut  what  are  the  services 
that  some  of  them  are  too  inefficient  to  perform  under  these  circum- 
stances. 

Mr.  MiLLSTEix.  The  wholesaler.  The  wholesaler  won't  perform  those 
services. 

Now,  what  happens  is,  the  wholesaler  simply  says,  I  am  going  to  drop 
a  package  on  the  front  stoop  of  the  store. 

And  the  wholesaler  savs,  we  are  not  going  to  perform  the  services 
which  T  have  just  described,  going  into  the  store,  servicing  the  shelf 
and  so  on,  we  are  just  not  going  to  do  it. 

The  manufacturer  says,  vou  are  both  wholesalers,  you  toiletry  mer- 
chandisers, and  you  traditional  wholesalers  you  are  both  wholesalers, 
and  T  must  give  you  both  the  same  price. 

And  the  manufacturer  says,  I  can't  find  a  way  to  reward  you,  toiletry 
merchandiser,  because  as  the  law  has  presently  been  construed  by  the 
Federal  Trade  Commission,  a  wholesaler  is  a  wholesaler  is  a  wholesaler. 
And  it  doesn't  make  any  difference  how  efficient  that  wholesaler  ^s.  or 
what  additional  services  he  performs.  This  is  the  price  bv  use  doctrine  ; 
because  you  resell  to  retailers  you  are  a  wholesnlor,  and  the  manufac- 
turer may  have  only  one  price  to  wholesalers.  He  cannot  distinguish 
between  wholesalers. 

Mr.  HuNGATE.  Between  box  wholesalers  and  displaying  wholesalers. 

Mr.  HoRTOx.  Do  you  just  rent  space  when  you  go  into  a  store? 
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j\Ir.  MiLLSTEiN.  Wo  do  not  rent  space.  Tlie  retailer  designates  the 
amount  of  space  tliat  he  wants  the  merchandiser  to  service,  and  the 
toiletry  merchandiser  services  it. 

Mr.  PIoRTOx.  Do  you  charjje  him  for  the  products? 

Mr.  jMillstein.  We  guarantee  him  a  profit. 

]Mr.  HoRTON.  Is  that  on  a  percentage  basis? 

Mr.  MiLLSTEix.  Yes ;  in  general. 

Mr.  HoRTOx.  How  does  that  generally  work  ? 

Mr.  MiLLSTEix.  The  retailer  specifies  what  percentage  return  he 
wants  on  that  space. 

T^t  me  introduce  INIr.  Isadore  Immerman,  who  is  the  general  counsel 
of  the  TMA.  and  much  more  familiar  with  its  workings. 

Generally  the  retailer  requests  that  he  wants  ,f  percent  return  on  that 
space,  and  in  eifect  therefore  the  retailer  is  telling  the  merchandiser  the 
])rice  at  which  he  wants  the  merchandise  sold. 

Mr.  HoRTOx.  He  hasn't  bought  the  products  ? 

Mr.  ]\IiLLSTEix.  Oh,  yes  he  has. 

Mr.  HoRTox.  All  you  are  doing  is  paying  him  a  percent — is  it  sort 
of  like  a  concession  in  a  ball  park  or  something  like  tliat  ? 

INIr.  MiLESTKix.  When  the  merchandiser  jiuts  the  merchandise  in  the 
store  he  paj^s  the  merchandiser  for  that  mercliandise. 

Mr.  Immerman  points  out  that  he  pays  the  toiletry  merchandiser  the 
retail  price  less  the  percentage  that  he  has  asked  the  merchandiser  to 
])roduce  for  him. 

Mr.  HoRTox.  Ijet's  go  over  that  again.  He  pays  wliat  ? 

Mr.  MiLLSTEix.  He  pays  the  retail  price  less  the  percentage  profit 
that  he  has  requested  and  which  the  merchandiser  has  agreed  to  pro- 
vide him. 

Mr.  HuxGATE.  In  other  words,  if  he  buys  a  tliousand  dollars  worth 
of  merchandise,  and  let's  say,  40  ])ercent  was  what  his  discount  is,  then 
he  pays  $600  and  puts  in  $1,000  worth  of  merchandise,  and  off  you  go? 

Mr.  MiELSTEix^  Exactly.  Rut  the  reason  he  has  title  is  tliat  he  pays 
when  the  merchandise  moves  into  the  store,  not  when  it  is  sold  off  the 
shelf. 

Mr.  PoTvix.  Mr.  Chairman. 

Mr.  Hux^GATE.  Mr.  Potvin. 

Mr.  PoTVix".  In  the  more  conventional  wholesaler  transaction,  I 
check  my  stock  as  a  retailer,  and  I  see  that  I  am  short  on,  let  us  say, 
Bufferin,  and  12  other  items,  and  I  reorder  them  as  my  needs  appar- 
ently dictate.  Who  makes  that  decision  for  a  rack  jobber  operation? 

Mr.  MiLLSTEix'.  The  rack  jobber.  The  toiletry  merchandiser  makes 
\\\%  decision.  That  is  part  of  the  expertise  that  he  is  giving  the  re- 
tailer who  is  not  otherwise  in  the  toiletry  business. 

]\Ir.  Porvix.  So  that  we  have  here  in  usual  terms  at  least  a  kind  of 
anomaly. 

Mr,  MiLLSTEix.  Absolutely. 

Mr.  Pot^t:n.  And  while  title  passes,  what  it  is  that  title  passes  to  is 
your  judgment  and  not  my  judgment  ? 

]\fr.  jSIillsteix'.  Exactly. 

Mr.  PoTvix.  Which  would  be  the  converse. 

Mr.  MiLLSTEix.  Exactly,  Mr.  Potvin.  And  that  is  the  interesting 
industry  that  comes  up  under  the  Robinson- Patman  Act  and  doesn't 
fit  anywhere. 
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INIr.  HoRTox.  "Would  counsel  yield  there  ? 

Suppose  I  provided  this  space,  and  this  is  a  matter  of  toothpaste,, 
and  YOU  furnisli  a  particular  type  of  toothpaste.  Let  us  assume  that  it 
is  on  the  rack,  but  it  doesn't  sell.  Now,  it  is  time  to  change. 

Mr.  MiLLSTEiN.  AVe  have  a  c"uaranteed  return  basis,  the  merchandiser , 
takes  it  back  and  gives  him  full  credit. 

Mr.  HoRTox.  "^^Hiat  do  you  mean  "full  credit"  ? 

Mr.  MiLLSTETK.  He  doesn't  pay  us.  We  credit  him  with  what  he  pays 
us. 

Mr.  HoRTON.  "WHiat  about  the  title  of  the  products  ? 

Mr.  Immerman.  It  comes  back  to  us. 

Mr.  HoRTON.  It  is  another  transaction  ? 

]\Ir.  jMillstetn.  Tliat  is  correct. 

Mr.  Immerma^t.  For  instance,  when  the  winter  comes  and  he  doesn't 
need  any  of  the  cold  weather  products,  we  take  all  the  cold  weatlier 
products  back,  and  we  begin  to  put  suntan  lotion  on  the  shelf.  And  we 
credit  him  witli  every  dollar's  worth  of  that  winter  merchandise 
against  what  lie  owes  us.  and  we  begin  to  bill  him  for  the  summer 
merchandise  at  the  new  price  less  his  respective  discount.  And  if  he 
were  to  discontinue  our  services  we  have  to  take  every  bit  of  tliat 
mercliandise  back  and  refund  to  him  all  the  money  that  he  paid  us  for 
it  while  it  was  his  property. 

Mr.  INTtllstetx.  Let  me  just  point  out  that  we  have  Jiad  a  colloquy 
and  exchange  of  letters  with  the  Federal  Trade  Commission  about 
another  problem  on  behalf  of  the  toiletry  merchandisers.  And  they 
j^^vt  told  US  in  a  letter  that  we  are  resellers  to  retailers.  Now.  vou  see, 
this  is  the  position  we  find  ourselves  in,  resellers  to  retailers,  because 
when  the  merchandiser  moves  the  merchandise  into  the  store  he  is 
paid. 

Mr.  HuNGATE.  This  has  got  to  lead  to  lawsuits  sometimes  when  a 
fellow  wants  vou  to  take  it  back  and  it  is  in  damaged  condition,  or 
vou  tliink  it  is,  and  he  doesn't.  Do  vou  ever  have  disputes  of  that 
kind? 

Mv.  IiNfMERMAN'.  "We  have  never  had  a  lawsuit  in  over  17  years  of 
servicing  these  stores.  That  is  our  stock  in  trade;  that  is  our  label: 
tliat  is  what  we  are  known  for.  And  that  is  why  we  have  grown.  And 
that  is  whv  people  do  business  with  us,  because  we  are  anxious  to 
prove  to  this  man  that 

Mr.  HuxGATE.  A  guy  never  comes  in  and  says,  I  have  checked  this 
space,  and  you  have  been  running  it  for  6  months,  and  you  have  mis- 
handled it.  and  I  have — should  have  made  a  lot  of  money  on  it  ? 

Mr.  MiLLSTETX.  All  he  does  at  that  point  is  fire  the  toiletry  mer- 
chandiser and  either  take  over  the  department 

Mr.  Hfxgate.  And  there  is  no  difficulty  at  all  about  tlie  amount  of 
money  lie  gets  ? 

ISIr.  Mtt>t,rtetx.  I  think  we  can  assure  you,  T  do  not  know  of  one 
lawsuit  in  the  IT  years  of  existence  of  this  organization.  It  just  doesn't 
happen. 

IVIr.  HoRTOK.  "Wliy  should  you  get  a  cheaper  price  than  the  whole- 
saler ? 

Mr.  MiLLSTETX.  Because  we  are  performing  many  times  the  service 
he  does. 
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Mr.  HoRTOivr.  The  fellow  that  is  a  retailer  would  have  to  buy  it  from 
the  wholesaler,  and  he  would  certainly  have  to  pay  more  just  for  the 
box  coming  on  the  job. 

Mr.  MiLLSTEiN-  I  agree  with  that,  because  the  wholesaler  is  doing 
nothing. 

Mr.  HoRTON.  There  are  two  steps,  though,  and  you  are  trying  to 
perform  both  of  the  steps.  There  is  one  step,  it  goes  from  the  man- 
ufacturer to  the  wholesaler,  right  ? 

Mr.  MiLLSTEiN.  A  sale  by  a  manufacturer  to  a  wholesaler;  yes. 

Mr.  HoRTOx.  It  goes  from  the  manufacturer  to  the  wholesaler? 

Mr.  MiLLSTEiN.  Correct. 

Mr.  HoRTox.  And  then  from  the  wholesaler  it  goes  to  the  merchant  ? 

Mr.  Mtllstein.  Yes. 

Mr.  HoRTON.  In  the  example  you  gave,  which  is  a  good  one,  the 
formal  procedure  is  to  put  this  in  a  box  and  put  it  on  the  front  steps? 

Mr.  ]\IiLLSTEiN.  Right. 

Mr.  HoRTON.  And  that  is  the  second  step  ? 

Mr.  ISIiLLSTEiN.  Right. 

Mr.  HoRTON.  And  really  there  is  a  third  step,  and  that  is  to  merchan- 
dise it  and  sell  it. 

Mr.  MiLLSTEiN.  Which  is  the  retailer's  job  ? 
^    Mr.  HoRTox.  That  is  the  usual  procedure  ? 

Mr.  MiLLSTEiN.  Right. 

Mr.  HoRTON.  And  what  you  are  trying  to  do,  you  want  to  be  in  the 
position  of  the  wholesaler,  and  also  in  the  position  of  the  retailer. 

Mr.  Mtllstein.  We  are  in  the  position  of  a  wholesaler,  but  per- 
forming some  of  the  functions  that  the  retailer  used  to  perform  for 
himself,  as  well  as  other  merchandising  functions. 

Mr.  HoRTON.  "V^Hiy  should  the  manufacturer  have  to  give  you 

Mr.  MiLLSTEiN.  He  doesn't  have  to  do  anything,  but  he  likes  our 
service  very  much,  because  we  have  opened  up  stores  and  lines  of 
distribution  that  would  not  carry  his  products;  they  couldn't  afford 
to  do  business  with  the  wholesaler.  The  whole  point  is  that  these 
smaller  stores  will  not  do  business  with  wholesalers  of  new  lines  of 
nongrocery  products,  because  they  have  not  got  the  personnel  or  the 
time  or  the  money  to  deal  with  such  wholesalers  and  dress  these 
racks.  So  they  just  do  not  go  into  the  business.  Most  of  the  business 
that  these  toiletry  merchandisers  developed  in  the  original  days  was 
from  stores  which  weren't  selling  health  and  beauty  aids. 

Mr.  HoRTON.  And  your  point  is  that  the  Robinson-Patman  Act 
ought  to  be  updated  in  order  to  accommodate  this  new  marketing 
api^roach  ? 

Mr.  IVIiLLSTEiN.  I  don't  think  you  need — as  I  was  explaining  to 
Mr.  Potvin,  I  don't  think  you  need  a  revision  of  the  statute ;  I  think 
you  can  do  it  under  the  statute  as  it  exists  right  now. 

Mr.  HoRTON.  In  other  words,  it  could  be  done  administratively. 

Mr.  MiLLSTEiN.  It  could  ])e  done  administratively  with  a  construc- 
tive interpretation  of  the  statute.  There  is  really  not  very  much  diffi- 
culty to  it  at  all. 

I  have  written  an  article  on  "Availability"  which  appeared  in  the 
New  York  University  Law  Review,  which  you  could  apply  to  this 
and  say  in  a  very  fair  way,  any  manufacturer  which  wanted  these 
services — after  all,  the  manufacturers  benefit  from  it,  because  it  in- 
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creases  the  distribution  of  their  products — any  manufacturer  who 
wanted  these  services  could  offer  the  additional  discount  to  anyone  who 
Avas  willing  to  perform  them.  So  that  those  who  were  willing  to  do 
the  job  of  engaging  in  this  type  of  distribution  could  be  paid  for  it. 
We  are  not  asking  for  any  exclusive  treatment ;  we  are  saying,  make 
it  available  to  anyone. 

Mr.  PoTviN.  Mr.  Millstein,  this  same  chain  of  thought  perhaps  leads 
to  the  conclusion  that  a  stocking  as  opposed  to  a  nonstocking  whole- 
saler should  receive  additional  compensation. 

Mr.  Mtllsteix.  Exactly.  I  have  no  trouble  with  that  either,  Mr. 
Potvin.  These  are  the  types  of  rulings  where  the  Commission  has  held 
that  a  stocking  jobber  cannot  get  an  additional  discount  over  and 
above  what  the  nonstocking  jobber  gets. 

And  with  this  I  disagree.  Because  I  feel  that  if  the  manufacturer 
says  to  every  jobber,  I  will  pay  you  x  percent  additional  if  you  will 
stock  for  me,  then  it  is  up  to  the  jobber  to  move.  If  he  wants  the  addi- 
tional discount,  let  him  stock.  If  he  doesn't  stock,  then  he  has  made 
the  decision  not  to  sfet  the  discount. 

]Mr.  IToRTox.  What  you  have  said  is  that  so  far  they  have  not  been 
able,  because  of  the  interpi^tation  of  the  Robinson-Patman  Act,  to  pro- 
vide a  percentage  incentive  for  this  type  of  service. 

Mr.  Millstein.  That  is  correct. 

Now,  there  have  been  several  interesting  examples  of  this  prol^^^m. 
SKF  attempted  to  develop  a  promotional  plan  whereby  they  said  to 
wholesalers,  if  you  do  this  level  of  service,  we  will  give  you  2  ])ercent 
additional.  If  you  do  the  following  additional  things  vou  o-et  an  addi- 
tional 2  percent.  If  vou  do  the  following  further  additional  things 
you  get  an  additional  2  percent.  They  had  a  series  of  additional  mer- 
chandising activities  that  the  wholesaler  could  engage  in,  and  if  he 
])orfoi'med  one  or  more  of  them  he  got  a  little  extra  discount. 

The  Commission  informally  disapproved,  taking  the  ])osition  that  it 
is  the  wholesaler's  business  how  he  does  busiiiess,  and  that  manufac- 
turers could  not  ])ay.  in  this  manner,  for  additional  services  I'endered. 
I  submit  to  vou  that  this  simply  puts  a  blanket  on  the  distributional 
system  and  does  not  encourage  anybody  to  try  anything  new. 

Mr.  HoRTON.  And  also  what  you  are  saving  is  that  with  regard  to 
this  distribution  you  are  in  a  unique  categorv  because  these  are  jirod- 
ucts  that  the  maimfacturor  nnrmallv  has  difficulty  putting  in  these 
markets  and  getting  i^eojde  to  take.  I  imagine  there  are  other  unique 
situations  too. 

Mr.  Millstein.  Xo.  thev  are  not  that  unique.  Th^re  are  many  types 
of  merchandise  and  many  tvpes  of  distributors  who  are  in  the  same 
po'^ition. 

Mr.  HoRTON.  I  wasn't  using  the  word  "unique"  in  that  sense.  I  was 
usinp-  it  in  the  sense  tliat  it  was  not  normal  under  the  in-actices  that 
the-*^  had  under  the  Robi'\so7i-Patman  Act  wlien  it  was  first  originated. 

Mr.  MiLLsn<:iN.  Exactly,  Mr.  Horton.  In  the  old  davs — I  shouldn't 
say  old  days,  in  1936 — vou  had  a  retailer  and  wholesaler  and  a  manu- 
facturer, and  the  retailer  lougl^f  frori  the  whoVsale-.  wh'"  bou"-ht 
from  the  manufacturer.  It  was  very  easy  to  look  at  the  distributional 
svstem  and  know  where  everybody  belonged,  you  were  this  and  he  was 
that  and  the  other  fellow  was  the  other  thing,  and  you  could  tell  what 
category  to  put  everybody  in.  But  since  1936,  in  order  to  get  goods  out 
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distributional  techniques  have  arisen  which  nobody  ever  dreamed  of. 

And  this  group  is  one. 

Mr.  HoRTox.  in  tlie  other  definition  of  the  word  "unique,"  you  are 
saying  that  this  system  is  not  unique  in  distribution  of  products  today, 
that  it  is  fairly  common  is  that  what  you  are  saying  ? 

Mr.  Mlllstein.  Yes.  There  are  rack  jobbers,  for  example,  who  are 
distributing  other  types  of  products.  There  are  rack  jobbers  who  dis- 
tribute paperback  books,  example.  There  are  rack  jobbers  who  dis- 
tribute into  grocery  stores  items  of  apparel  like  stockings,  and  so  on. 

In  other  words,  the  whole  rack  jobber  idea  of  taking  the  merchan- 
dise and  putting  it  in  tlie  store  instead  of  dropping  it  on  the  door 
step  of  the  store,  is  a  new,  evolving  concept.  Now,  the  reason  for  it  is 
clear,  big  stores  and  little  stores  have  tremendous  trouble  getting  help, 
that  is  obtaining  knowledgeable  help  from  someone  who  knows  how 
to  dress  racks  and  what  to  buy,  and  so  on.  Anyone  who  operates  a  small 
grocery  store  might  well  appreciate  having  someone  tell  him  what  to 
buy  of  nongrocery  products,  what  kind  of  toothpaste,  and  what  kmd 
of  this  and  wliat  kind  of  that.  This  is  why  the  smaller  elements  in  the 
industry,  and  even  some  of  the  bigger  ones,  turn  to  somebody  like  a 
rack  jobber,  a  specialty  rack  jobber  and  say,  put  in  my  store  that 
which  will  sell.  Say,  for  example,  paperback  books.  It  is  the  same 
question,  what  moves  fast,  what  should  you  carry. 

Mr.  HoRTOx.  With  regard  to  profit,  I  assume  that  there  is  a  profit 
at  the  present  time  even  though  the  situation  is  as  it  is  now. 

Mr.  MiLLSTEix.  There  is,  Mr.  Horton,  a  profit.  But  what  has  hap- 
pened— and  this  is  what  I  described  in  my  testimony — is  that  some 
of  the  rack  jobbers  are  dropping  the  smaller  accounts,  because  they 
find  that  they  are  having  difficulty  servicing  the  smaller  accounts  on 
the  discount  which  they  are  bemg  given  by  the  manufacturer.  So  again, 
as  with  everything  else,  the  trend  toward  bigness  occurs  here  too. 

Mr.  HoRTOx.  What  would  seem  to  indicate  to  you  that  if  you  ad- 
ministratively change  this,  that  it  would  not  occur  still?  In  other 
words,  that  competition  would  be  such  that  you  still  wouldn't  get  to 
the  small  businessman. 

Mr.  jMiLLSiTiix-^.  1  tliink  most  of  our  members  would  like  to  service 
the  smaller  account.  The  only  reason  they  don't  is  that  there  is  not 
enough  margin. 

Mr.  HoRTOx\  We  are  talking  about  margin,  but  if  administratively 
it  is  changed  so  that  you  could  do  this  and  get  a  discount,  what  is  to 
say  that  3  yeai"S  from  now  or  5  years  from  now  you  won't  be  back  in 
the  same  situation  because  the  discount  isn't  big  enough  and  so  forth, 
and  you  are  going  to  have  to  cut  back  ? 

Mr.  MiLLSTEix^.  I  think  that  is  a  matter,  Mr.  Horton,  that  business- 
men have  to  live  with.  What  we  are  asking  for  and  what  we  are  hop- 
ing that  the  Commission  will  some  day  say  in  some  cases,  is  that  you 
can  go  in  and  negotiate  for  these  discounts.  If  we  can't  get  them,  if 
the  manufacturer  won't  give  them  to  us,  that  is  another  story.  I  can't 
ask  the  U.S.  Congress  or  the  Federal  Trade  Commission  to  do  my 
client's  job  of  negotiating  with  the  manufacturers.  All  I  am  asking 
for  is  to  remove  the  legal  impediment  and  let  them  start  the  negotia- 
tion. 
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Mr.  HoRTON.  What  I  am  trying  to  find  out  is,  if  I  make  a  change 
because  I  want  to  try  to  encourage  the  small  businessman,  to  help  the 
small  businessman,  what  assurance  do  I  have  that  the  small  business- 
man is  going  to  be  helped  and  he  is  not  going  to  be  out  on  the  street 
again  in  5  years  or  so  ? 

Mr.  MiLLSTEiN.  The  only  assurance  you  have  is  to  take  a  look  at 
this  industry  and  see  that  it  is  servicing  smaller  retailers.  That  is 
what  they  got  into  business  for,  that  was  the  whole  purpose  of  getting 
into  business.  And  that  is  what  they  would  like  to  keep  doing. 

Mr.  HoRTON.  Thank  j-ou. 

Mr.  PIuNGxVTE.  Mr.  Potvin. 

Mr.  PoTv^N.  Mr.  Millstein,  I  thought  I  understood  you  to  say  that 
you  even  paid  the  advertising  on  these  items. 

Mr.  Millstein.  Yes. 

Mr.  PoTViN.  Now,  title  having  passed,  I  expect  you  were  perhaps 
using  a  shorthand  phrase  for  granting  a  promotional  allowance. 

Mr.  Millstein.  We  will  actually  in  some  cases  take  ads  in  the  news- 
papers. This  is  really  a  very  hopscotch  operation. 

Sir.  PoTViN.  Yes  indeed,  it  is. 

Mr.  Millstein.  Unfortunately  it  works. 

Mr.  PoTViN.  Well,  I  am  not  sure  it  is  unfortunate. 

Mr.  INIiLLSTEiN.  I  mean  in  this  sense,  Mr.  Potvin,  that  the  problem 
that  you  are  having  is  precisely  the  problem  that  the  Commission  is 
having,  trying  to  figure  out  what  kind  of  fellow  is  a  fellow  who  passes 
title  but  nevertheless  advertises  in  the  newspaper  for  the  retailer  to 
whom  he  has  sold  the  merchandise. 

j\Ir.  PoTViN.  What  you  are  saying  if,  if  you  service,  for  example,  15 
retailers  in  a  given  community,  you  might  well,  over  time,  run  at  your 
expense  an  advertisement  in  the  name  of,  so  to  speak,  each  individual. 

Mr.  Millstein.  Exactly. 

And  if  you  want  me  to  compound  the  confusion,  we  also  will  collect 
promotional  moneys  from  manufacturers.  And  we  had  quite  a  to  do 
with  the  Commission  about  our  right  to  do  that. 

Mr.  Potvin.  Does  the  Commission  treat  this  as  a  promotional 
allowance. 

Mr.  Millstein.  No.  I^t's  say,  for  example,  Colgate  or  another 
manufacturer  is  going  to  come  out  with  a  retail  promotional  allowance 
to  advertise  toothpaste.  Since  the  toiletry  merchandiser  is  going  to  do 
the  promotion,  he  will  actually  collect  it.  But  that  of  course  is  with 
the  permission  of  the  retailer,  who  says,  go  ahead  and  get  it,  you  are 
going  to  do  tlie  promoting. 

Mr.  Horton.  AVhat  is  the  magic  about  this  matter  of  the  transfer 
of  title  ?  Is  there  some  reason  for  that  ? 

Mr.  Millstein.  Surely.  The  merchandiser  gets  paid,  that  is  all. 

Mr.  Horton.  I  understand  that.  It  is  purely  and  simply  that  ? 

Mr.  Millstein.  Yes.  Because  the  merchandiser  turns  the  money  over 
quite  frequently.  This  is  a  high  turnover  business.  They  would  like  to 
get  ]">aid  the  minute  the  merchandise  goes  in  the  store. 

]\Ir.  Horton.  Couldn't  you  get  paid  even  though  there  wasn't  a 
transfer  of  title. 

Mr.  Millstein.  I  suppose.  But  I  don't  think  that  the  business  grew 
up  to  meet  legal  concepts.  That  is  the  way  it  grew  uj). 

Mr.  Horton.  Does  the  matter  of  title  have  any  bearing  on  this  matter 
of  the  Robinson-Patman  Act? 
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Mr.  MiLLSTEix.  It  does,  that  is  the  whole  issue. 

Mr.  HoRTOx.  That  is  what  I  am  trying  to  get  at,  what  i&  the  problem. 

Mr.  MiLLSTEix.  The  whole  issue  with  the  FTC  is,  the  FTC  says, 
you  turn  title  over  to  the  retailer,  and  therefore  you  are  a  whole- 
saler, and  as  a  wholesaler  we  have  to  treat  you  the  same  as  every  other 
wholesaler. 

Mr.  HoRTON.  If  you  didn't  turn  title  over  you  wouldn't  be  treated 
as  a  wholesaler  ? 

Mr.  MiLLSTEix.  No;  we  would  be  treated  as  a  retailer,  and  that 
would  probably  be  worse.  Then  the  manufacturer  would  say,  if  I  do 
have  wholesaler  discounts,  I  can't  even  give  you  the  wholesaler  dis- 
count. This  way  he  can  give  us  the  wholesaler  discount,  but  he  can't 
give  us  anytliing  over  the  wholesaler  discount  because  we  perform 
more  services. 

Mr.  HoRTON.  Is  there  any  other  way  under  the  interpretation  that 
you  can  get  that  ? 

Mr.  MiLLSTEiN.  Yes ;  I  was  trying  to  say  that. 

Mr.  HoRTOx.  I  shouldn't  say  can  get.  Is  it  possible  under  the  pres- 
ent interpretation  that  other  people  situated  such  as  this  are  getting 
discounts  ? 

Mr.  MlLLSTEIN.  No^ 

Mr.  HoRTOx.  There  are  no  discounts  ? 

Mr.  Mlllsteix.  No,  We  are  not  being  discriminated  against,  I  am 
not  here  even  remotely  suggesting  that.  We  are  getting  nothing. 

Mr.  HoRTox'.  In  other  words,  there  is  no  precedent  at  the  present 
time  for  what  you  are  talking  about  ? 

Mr.  Millstein.  No.  The  reason  there  is  no  precedent,  however,  is 
that  the  FTC  has  taken  the  position  that  you  may  not  pay  a  whole- 
saler an  additional  amount  of  money  to  reward  him  for  performing 
additional  services.  There  have  been  several  cases,  General  Foods,  for 
example,  where  Commissioner  Gwynne  wrote  an  opinion  saying  that 
you  could  not  reward  the  wholesalers  who  were  performing  over  and 
above  services  for  performing  those  services.  This  is  one  of  those 
anomalies  under  the  Eobinson-Patman  Act,  because  in  this  particular 
case  that  sort  of  decision  comes  back  to  hurt  the  smaller  businessman, 
rather  than  help  him. 

Mr.  Hungate.  Do  you  have  a  form  of  agreement,  written  agree- 
ment that  is  entered  into  when  you  establish  one  of  these  outlets  ? 

Mr.  JVIiLLSTEix.  We  have  no  standard  form.  Some  of  the  TMA  people 
do  enter  into  contracts,  and  some  don't.  I  would  say 

Mr.  Immerman.  Most  of  them  do  not,  not  written. 

Mr.  MiLLSTEix.  Most  of  them  do  not  enter  into  written  agreements. 

Mr.  HuxGATE.  I  thought  if  you  had  one  of  those,  that  would  j)rob- 
ably  be  helpful  to  the  committee,  if  the  agreements  are  ever  reduced  to 
writing  that  would  help  up  to  understand  a  little  better.. 

Mr.  MiLLSTEix.  If  we  can  fuid  one  we  would  be  delighted  to  do  it. 
Most  of  it  is  done  by  oral  agreement. 

Mr.  HuxGATE.  If  you  ever  locate  one  you  have  leave  to  file  it  with, 
the  committee  30  days  from  this  date. 

Mr.  MiLLSTEix'^.  We  would  be  pleased  to  do  it.. 

Mr.  HuxGATE.  And  if  you  can't  locate  one,  let  us  know.. 

Mr.  MiLLSTEix^.  We  would  be  pleased  to  do  that,  too. 
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Mr.  HuNGATE.  Suppose  I  have  got  a  small  store  somewhere,  and  I 
decide  to  go  in  for  this,  and  we  make  the  deal,  but  I  don't  have 
enough  cash? 

Mr.  MiLLSTEiN.  You  haven't  got  enough  cash  ? 

Mr.  HuNGATE.  No. 

Mr.  MiLLSTEiN.  That  is  unfortunate. 

Mr.  HuNGATE.  How  do  we  work  that  out? 

Mr.  Mn.LSTEiN.  Mr.  Immerman  says  that  he  guarantees  you  if  it 
is  a  good  store  you  will  be  put  on  andyou  will  get  credit. 

Mr.  HuNGATE.  Do  we  at  that  ])oint"^sign  some  kind  of  agreement? 

]Mr.  MiLLSTi:iN.  I  really  don't  know  the  answer  to  that. 

Mr.  IiMMERMAN.  I  cau't  answer  it,  except  to  say  that  I  am  sure  that 
I  am  coming  in  as  a  salesman  to  sell  vou,  and  I  am  going  to  make  every 
effort  to  sell  you,  and  if  you  are  willing  to  buy  I  am  going  to  find  a  wav 
to  do  business  with  you. 

Mr.  HoRTON.  Do  you  help  to  finance  that  kind  of  situation  ? 

Mr.  Immerman.  Certainly. 

Mr.  HoRTON.  Do  you  finance  it  ? 

Mr.  Immerman.  We  pay  our  suppliers  for  the  merchandise  that  we 
have  m  our  warehouse,  and  we  are  supplying  him  with  our  merchan- 
dise. Tlie  wholesaler 

Mr.  Horton.  Under  Mr.  Hungate's  example,  do  you  finance  an 
operation  ? 

Mr.  Immerman.  Certainly. 

Mr.  Horton.  Do  you  loan  them  money  ? 

Mr.  Immerman.  It  would  be  comparable  to  a  consignment  where 
at  the  end  of  each  year  we  would  pick  up  the  inventory  and  be  paid 
for  that  what  was  sold.  We  would  work  out  some  arrangement  with 
him.  That  is  how  we  started  with  some  of  the  small  stores. 

Mr.  MiLLSTEiN.  Do  you,  in  fact,  do  that? 

Mr.  Immerman.  Yes ;  we  do. 

Mr.  HxjNGATE.  At  that  point  I  presume  I  would  sign  somethin£r. 

Mr.  Imivierman.  You  would  sign  a  consignment  paper  or  somethiuff 
to  the  effect  that  you  are  indebted  to  us,  or  that  merchandise  belong? 
to  us,  because  in  the  event  that  anything  would  happen  to  your  busi- 
ness enterprise,  at  least  we  want  to  recover  this  merchandise  which 
belongs  to  us. 

Mr.  HuNGATE.^  If  the  building  burned  and  I  collect  the  insurance, 
you  want  something  to  show  for  it? 

Mr.  Immerman.  That  is  correct. 

Mr.  IVIiLLSTEiN.  We  will  look  for  such  an  agreement.  I  see  exactly 
what  you  are  getting  at. 

Mr.  HuNGATE.  In  the  first  few  years  of  my  law  practice  I  didn't  have 
anything  like  this,  but  certainly  I  had  well-known  distributors  of 
similar  articles.  And  I  think  every  year  they  had  a  distributor,  local 
outlet  man — everyyear  I  handled  his  lawsuit  defending  him  because 
they  had  signed  up  and  they  had  two  neighbors  to  sign  up,  and  if  they 
didn't  pay  they  would  go  to  see  your  grandfather,  and  that  sort  of 
thing.  And  it  was  a  very  difficult  arrangement. 

Mr.  MiLLSTEiN.  I  know  what  you  are  talking  about.  I  assure  you 
these  arrangements  are  terminable  at  will,  and  the  toiletry  merchan- 
diser can  be  dispensed  with. 

Mr.  HuNGATE.  This  is  the  problem  that  comes  in,  as  to  how  much 
merchandise  was  left  on  the  shelf,  and  how  much  they  took  back,  and 
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how  much  money  should  be  allowed  if  the  market  changes  in  the 
meantime. 

jNIr.  MiLLSTEiN.  We  don't  have  that  problem,  because  if  the  market 
changes  we  change  the  price  of  the  merchandise  to  the  retailer  to 
assure  him  his  desired  profit. 

Mr.  Oden.  ]\Ir.  Millstein,  do  you  see  any  indication  of  the  Commis- 
sion loosening  its  policy  on  this,  particularly  with  regard  to  the  recent 
advisory  opinion  that  was  issued  dealing  with  an  automotive  whole- 
sale retailer. 

Mr.  Millstein.  Well,  I  do  see  a  possibility  that  it  is  loosening.  I 
have  here  advisory  opinion  No.  33S  that  was  issued  on  April  18,  1969, 
where  the  commission  indicated  that  it  was  willing  to  study  the  prob- 
lem. And  that  is  the  first  time  that  they  have  said  anything  other  than 
"no"'  to  this  problem.  I  did  go  in  and  see  Commissioner  Nicholson, 
former  Commissioner  Nicholson,  unfortunately,  and  had  a  chat  with 
him  about  it.  We  had  been  planning  to  make  a  presentation  to  the 
Commission  sometime  in  the  near  future  to  get  the  Commission  to 
actually  rule  on  this. 

The  difficulty  is  that  the  normal  inclination  of  a  lawyer  and  a  client 
is  not  to  get  somebody  to  rule  on  something  if  you  know  they  are 
going  to  say  no.  And  we  would  hate  to  be  told  flatly  no,  because  that 
would  rather  close  the  issue  precipitously  once  and  for  all.  So  we  are 
at  the  moment  having  councils  of  war  among  ourselves  as  to  whether 
or  not  advisory  opinion  No.  333  is  sufficiently  hopeful  to  warrant  our 
going  in  and  asking  for  review. 

Mr.  Odex.  I  was  speaking  more  specifically  as  to  the  advisory 
opinion  they  issued  in  December  in  the  automotive  parts  industry  in 
allowing  a  wholesaler  to  also  perform  retail  functions. 

IVIr.  MiLLSTEiisr.  I  don't  think  that  that  one  reads  expressly  on  our 
problem. 

Mr.  Oden.  But  it  is  an  indication  that  they  are  loosening  up  their 
old  concepts  of  manufacturer,  wholesaler,  retailer,  and  they  all  have 
to  be  completely  distinguishable  from  the  rest. 

]SIr.  IVIiLLSTEiN.  I  think  that  is  right.  I  think  that  the  criticisms 
which  have  been  leveled  by  people  like  the  ABA  Commission  and 
others  who  have  studied  this,  that  the  Commission  should  begin  to 
make  realistic  interpretations  of  the  statute,  is  beginning  to  have  an 
effect  on  the  Commission.  But  the  change  is  so  minor  it  is  hard  to 
observe  with  the  naked  eye  at  the  moment. 

Mr.  PoTViN.  Mr.  Millstein,  vou  mentioned  vour  conversation  with 
former  Commissioner  Nicholson.  That  brings  to  mind  a  recurring 
difficulty  that  I  think  all  members  in  the  antitrust  bar  have.  And  I 
would  like,  if  I  may  without  imposing,  to  ask  for  your  views  on  this 
subject.  Since,  of  course,  there  are  no  written  rules  or  admonitions 
as  to  when  one  may  or  may  not  with  propriety  discuss  pending  mat- 
ters with  members  of  the  Coimnission,  do  you  feel  that  it  would  be 
an  altogether  useful  contribution  if  there  were  such  rules  so  that  one 
wouldn't  feel  hesitant? 

]Mr.  Millstein.  I  was  a  member  of  the  ABA  Commission,  as  you 
know,  and  I  was  strongly  in  favor  of  the  recommendation  we  made 
in  the  report,  which  was  to  get  out  and  on  the  table  a  description  of 
when  it  was  appropriate  and  when  it  wasn't  appropriate  to  have 
conferences  with  commissioners.  I  read  Mr.  Kirkpatrick's  testimony. 
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I  don't  know  of  any  specific  instances,  I  am  not  saying  tliat  anybody 
has  ever  abused  this  privilege,  I  don't  know,  but  I  certainly  would 
like  to  know  the  rules  of  the  road.  And  I  think  for  those  attorneys 
that  don't  practice  in  Washington  it  is  even  more  important. 

Mr.  PoTviN.  The  point  is  that  you  find  yourself  in  a  bind,  as  it 
were,  in  that  you  dare  not  do  less  for  your  client  than  you  may  prop- 
erly do.  On  the  other  hand,  together  with  your  colleagues,  you.  of 
course,  are  not  about  to  overstep  or  commit  an  impropriety. 

Mr.  MiLLSTEiN.  The  difficulty  is,  you  don't  know  what  the 
impropriety  is. 

Mr,  PoTviN.  You  don't  Imow  where  the  line  is. 

Mr.  ]\IiLLSTEiN.  That  is  exactly  right.  And  you  hear  all  sorts  of 
stories  about,  this  fellow  popped  m  to  see  Commissioner  so-and-so  on 
a  pending  matter.  That  has  not  been  my  practice.  And  I  don't  know 
whether  I  am  doing  my  client  a  disservice. 

Mr.  PoTv^N.  Some  members  of  the  bar  made  the  observation  that 
in  the  absence  of  identifiable  procedures  or  regulations,  that  a 
Gresham's  law  sort  of  goes  to  work.  You  hear  the  rumor  that  opposing 
counsel  has  been  inordinately  present  at  the  desk  of  a  given  com- 
missioner, and  you  have  to  ask  yourself,  dare  3'ou  do  less. 

Mr.  MiLLSTEiN.  That  is  right.  I  still  think  that  most  members  of  the 
bar,  though,  have  a  reluctance  to  talk  to  the  judge  on  a  pendinc;  mat- 
ter. That  is  the  way  you  are  brought  up  in  the  profession.  And  I  know 
I  was  taught  at  an  early  age  that  you  just  don't  talk  to  the  judge.  I 
sometimes  even  wonder  al)Out  it  at  dinners  and  the  like.  But  it  is  just 
somethinq-  that  you  don't  do.  If  there  is  a  different  rule  with  the 
Federal  Trade  Commission  it  is  something  that  I  would  like  to  see 
stated. 

Mr,  PoTviN".  Mr.  Chairman,  rather  than  asking  a  line  of  questions 
at  this  time  I  would  like  to  secure  permission  of  the  Chair,  and  the 
witness,  hopefully — your  practice  gets  into  the  field  of  fabrics  con- 
siderably, various  textiles,  woolens,  flammables? 

Mr.  MiLLSTEiN-.  We  represent  some  of  those  people.  And  we  repre- 
sent a  number'  of  retailers,  too. 

Mr.  PoTviiSr.  And  there  was,  of  course,  a  great  deal  of  reference  to 
this  sort  of  enforcement  work.  As  I  believe  the  word  for  that  day 
was  trivia  in  the  ABA  report. 

Mr.  MiLLSTEiN.  Right. 

Mr.  PoimN.  Xow,  let  us  first  o"f  all  see  if  we  can  agree  to  some 
distinction,  and  then  submit  some  written  questions  to  you  that  I 
might  answer  at  a  more  convenient  time  and  submit  for  the  record. 

Mr.  MiLLSTEiN.  In  connection  with  textile  labeling  and  so  on? 

Mr,  PoTviN,  Yes, 

Mr.  MiLLSTEiN.  Yes,  I  would  like  to  be  of  help  to  the  committee. 

Mr.  PoTviN.  Now,  for  the  record,  would  it  be  safe  to  say  that  in 
speaking  of  trivia  you  would  not  include  the  flammable  statute? 

Mr.  MiLLSTEiN.  No.  Anything  that  has  to  do  with  health  and  safety 
I  would  not  include  in  the  term  trivia. 

Mr.  Porv^N.  Bearing  in  mind  that  during  the  last  fiscal  year  111 
of  the  509  items  tested  failed  to  pass  the  test,  it  becomes  apparent  that 
it  is  not  trivia. 

Mr.  MiLLSTEiN.  Mr.  Potvin,  if  the  ABA  report  intimated  that  I 
must  have  missed  it  some  place  along  the  line,  because  I  know  in  our 
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commission  discussions  the  view  was  uniform  that  anything  that  had 
to  do  with  health  and  safety  obviously  is  not  trivia.  And  that  includes 
flammable  fabrics. 

Mr.  Wertheimer.  Wliat  then  was  the  direction  of  the  statements 
concerning  trivia? 

Mr.  MiLLSTEiN.  Some  of  the  examples  given  in  the  Commission 
report  I  thought  demonstrated  the  type  of  thing;  in  other  words, 
where  "N.Z."  was  put  down  instead  of  New  Zealand,  and  a  whole  pro- 
ceeding was  brought  on  that,  one  would  wonder  why  the  Commission 
should  waste  its  time.  There  Avere  various  examples  of  fur  labeling 
and  textile  labeling,  misdeeds  that  were  so  minor  that  you  wonder  why 
the  Commission  ever  started  the  administrative  wheel  going.  This 
is  what  we  meant  by  trivia. 

Mr.  Wertheimer.  Didn't  the  report  also  make  a  finding  that  too 
much  of  the  resources  of  the  Commission  were  involved  here? 

Mr.  MiLLSTEiisr.  I  think  the  most  striking  finding  that  the  report 
referred  to  in  this  respect  was  the  fact  that  in  the  area  of  false  and 
deceptive  advertising  and  retail  frauds,  for  example,  with  which  I  am 
very^  familiar  working  in  the  field,  they  had  12  lawyers,  the  Commis- 
sion had  12  lawyers  assigned  to  study  important  projects,  whereas 
thev  had  100  personnel  working  on  labeling.  Games  of  chance  and 
lotteries — these  are  the  projects  that  really  are  interesting — retail 
house-to-house  fraud  in  the  selling  of  encyclopedias — that  is  an 
important  project — these  types  of  projects  had  12  lawyers  assigned  to 
them  totally,  whereas  labeling  had  100  people  assigned  to  it,  and  lots 
of  dollars  assigned  to  it. 

Now,  we  weren't  unrealistic.  We  realized  that  it  is  popular  for  the 
Commission  to  come  before  Congress  and  say,  "Look  at  all  the  work  we 
are  doing  on  these  labeling  statutes  that  you  assigned  to  us,  we  need 
dollars  for  that."  But  it  should  also  be  popular  to  come  before  Congress 
and  say,  We  need  dollars  for  these  other  important  consumer 
projects." 

Mr.  Wertheimer.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Any  other  questions. 

(No  response.) 

Mr.  HuNGATE.  I  want  to  thank  both  of  you  gentlemen  for  your  very 
helpful  and  refreshing  testimony.  And  as  the  son  of  a  traveling  sales- 
man for  an  automotive  wholesaler,  I  have  enjoyed  your  testimony. 
Thank  you. 

Mr.  Potvin. 

Mr.  PoTviN.  Mr.  Chairman,  I  have  received  word  from  the  chairman 
of  the  subcormnittee  that  because  of  debate  on  the  National  Timber 
Supply  Act  this  afternoon  the  subcommittee  does  not  have  permission 
to  sit. 

Therefore,  I  would  ask  permission  that  the  full  remarks  of  Mr. 
Harold  T.  Halfpenny,  counsel  for  the  Automotive  Service  Industry 
Association,  appear  in  full  at  this  point. 

(The  document  follows:) 

Statement  of  Hakold  T.  Halfpenny 

My  name  is  Harold  T.  Halfpenny,  and  I  appear  here  today  as  legal  counsel 
to  the  Automotive  Service  Industry  Association.  The  members  of  that  Association 
are  engaged  in  the  automotive  aftermarket,  an  industry  which  has  had  consid- 
erable prominence  in  antitrust  lore. 
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A. S.I. A.  is  a  national  trade  association  witli  a  membership  of  over  5,000  inde- 
pendent automotive  wholesalers,  warehouse  distributors,  parts  rebuilders,  and 
manufacturers  of  automotive  replacement  parts,  tools,  equipment,  chemicals, 
paint,  refinishing  materials,  supplies  and  accessories.  Its  members  are  located 
in  all  fifty  states. 

That  this  industry  has  received  the  close  attention  of  the  Federal  Trade  Com- 
mission over  the  years  is  a  result  of  the  unusual  complexity  of  its  distribution 
system.  That  complexity  is  the  natural  result  of  two  factors:  (1)  The  necessity 
for  ready  availability  of  replacement  parts  every  place  in  the  country;  and  (2) 
the  incredible  number  and  variety  of  products  involved. 

Distribution  in  the  automotive  parts  industry  means  service,  immediate  serv- 
ice, in  obtaining  replacement  parts  without  delay.  Since  the  average  auto,  truck 
or  bus  has  something  like  15,000  parts,  and  there  is  an  infinite  variety  of  parts 
because  of  the  many  different  makes  and  models  on  the  roads  today,  this  involves 
the  distribution  of  over  320,000  parts.  The  actual  servicing  is  performed  by  some 
33,000  automobile  dealers,  211,000  service  stations,  and  110,000  independent 
garages.  These  customers  in  turn  are  serviced  by  some  500  independent  manu- 
facturers and  21,000  wholesalers  who  make  up  the  "automotive  aftermarket" 
industry. 

But  this  distribution  is  not  merely  a  matter  of  selling  one's  product  to  whole- 
salers who  resell  to  retailers.  In  fact,  there  is  no  "pattern"  of  distribution  in 
the  automotive  parts  industry.  The  parts  distribution  business  requires  the 
stocking  of  innumerable  types  and  sizes,  including  oversizes  to  compensate  for 
wear ;  constant  attention  to  inventories  because  of  high  obsolescence  factors ;  a 
sales  force  thoroughly  trained  in  the  mechanics  of  automobiles  and  engines ;  and 
eventually  high  speed  re-distribution  of  small-quantity  lots  as  needed  by  the 
garage  mechanics,  frequently  in  out-of-the-way  places. 

Some  distributors  are  willing  and  able  to  do  more  of  this  work  on  behalf  of 
manufacturers  than  are  others.  When  an  item  is  needed  by  a  garage  mechanic  it 
must  be  found.  It  may  be  purchased  by  the  garage  mechanic  from  a  local  jobber 
who  gets  it  through  an  area  warehouse  distributor  from  the  plant  or  a  regional 
warehouse  of  the  maniTfacturer.  Each  has  contributed  to  locating  or  delivering 
the  item,  or  both.  Some  have  stocked  it  for  a  time.  Some  have  contributed  to 
the  passing  on  of  the  technical  knowledge  required  for  its  proper  installation  or 
use.  Each  is  entitled  to,  and  in  order  to  stay  in  business  must  receive,  some 
compensation  for  his  contribution  to  the  distribution  of  the  part. 

It  should  be  emphasized  that  although  the  total  auomotive  industry  is  a  large 
one  (about  $15  billion),  the  independent  businesses  here  described  are  not  "big" 
business ;  on  the  contrary,  they  are  for  the  most  part  "small"  business. 

A  few  figures  indicate  the  size  of  the  businesses  involved :  Of  the  wholesalers, 
79%  liave  an  annual  volume  of  less  than  a  million  dollars;  69%  are  under  a 
half -million  dollars,  and  11%  under  $150,000.  Of  the  manufacturers,  80%  have 
an  annual  volume  of  less  than  ten  million  dollars,  and  56%  have  less  than  three 

million. 

It  was  the  original  purpose  of  the  Robinson-Patman  Act  to  protect  "small" 
business  by  restraining  "big"  buyers  (such  as  chain  store  retailers)  from  obtain- 
ing price  favors.  It  is  an  odd  twist  of  enforcement  which  made  this  industry  of 
small  business  one  of  the  principal  targets  of  the  enforcement  of  that  Act. 

THE   AUTOMOTrVi:  CASES 

On  December  20,  1949,  the  Federal  Trade  Commission  issued  five  complaints, 
four  against  manufacturers  of  automotive  parts  and  one  against  several  buyers 
of  those  parts.  On  May  1, 1950,  it  issued  two  more  complaints  against  buyers  and 
four  more  against  manufacturers.^  This  was  the  beginning  of  the  well-known 
"automotive  cases,"  and  the  bell  weather  cases  came  from  this  group,  although 
more  complaints  were  issued  against  both  manufacturers  and  buyers  in  the 

years  that  followed.  .       ,.       .    .     ^.       ^     ,      i  ^ 

The  manufacturer  cases  asserted  that  a  pnce  discrimination  took  place  when 
a  manufacturer  sold  at  warehouse  distributor  prices  to  an  entity  composed  of 
small  jobbers,  when  the  entity  was  a  mere  bookkeeping  device  for  the  collection 
of  discounts.  By  such  a  device,  members  of  a  group,  by  aggregating  their  order.s, 
received  larger  discounts  than  they  would  otherwise  have  received,  to  the  detri- 


1  These  cases  are  cited  in  the  Appendix. 
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ment  of  competitor  jobbers  not  members  of  the  group.  The  buyer  cases  asserted 
that  the  jobbers  knowhigly  received  a  price  discrimination  by  the  solicitation  and 
receipt  of  such  accounts. 

Tliese  charges  were  eventually  upheld  by  the  courts  ;  from  the  point  of  view  of 
enforcement,  the  interesting  thing  is  the  order  in  which  they  reached  the  stage 
of  court  decision. 

The  manufacturer  cases  had  cease-and-desist  orders  entered  in  1955  and  1957. 
which  were  affirmed  by  Courts  of  Appeal  in  1956,  1957  and  1959.  The  buyer  cases, 
on  the  other  hand,  were  subject  to  cease-and-desist  orders  in  1959,  and  were 
affinned  in  the  courts  in  1960  and  1961. 

This  lag  on  the  part  of  the  buyer  cases  can  be  explained  from  the  Commission's 
point  of  view ;  it  was  easier,  and  in  fact  more  efficient,  to  proceed  first  with 
the  manufacturer  cases.  Evidence  was  easier  to  obtain,  and  when  obtained  could 
be  re-used  in  the  buyer  cases. 

Neverthelees,  the  ten-year  span  between  the  issuance  of  the  complaints  in  the 
buyer  cases,  and  their  resolution  in  court,  caused  utter  confusion  in  the  industry. 
It  is  an  enlightening  example  of  the  disadvantage  of  attempting  to  resolve  any 
industry-wide  problem  on  a  ease-by-case  basis. 

In  the  "automotive  cases,"  the  case-by-case  method  of  the  resolution  of  prob- 
lems had  another  disadvantage — it  didn't  solve  anything.  All  of  this  litigation 
has  failed  to  i-esult  in  adequate  guidance  for  future  conduct. 

For  example,  in  one  buying  group  case  ^  the  plan  accepted  as  compliance  allowed 
former  jobber  members  to  remain  as  creditors  of  the  new  corporation  formed  to 
conduct  a  warehouse.  This  was  confusing  because  the  Commission  had  previously 
regarded  practically  any  degree  of  common  ownership  or  financial  affiliation 
between  jobbers  and  warehouses  as  objectionable.  The  Commission's  adminis- 
trative decision  that  a  jobber  may  be  a  substantial  investment  creditor  of  a 
warehouse  of  which  it  is  a  potential  customer  was  a  radical  departure  from 
earlier  criteria. 

This  whole  subject  has  been  further  complicated  by  a  recent  advisory  opinion 
on  common  ownership  of  auto  parts  wholesaler  and  auto  parts  retailers  which 
has  caused  much  comment  and  raised  many  questions. 

The  Federal  Trade  Commission's  release  dated  December  16,  1969,  is  as 
follows : 

"The  Commission  recently  issued  an  advisory  opinion  relative  to  the  common 
ownership  of  an  automotive  parts  wholesaler  and  automotive  parts  retailer. 
The  wholesaler  would  sell  to  all  retailers  (including  its  commonly  owned  retailer) 
within  its  trade  area  on  a  non-discriminatory  basis. 

"The  Commission  expressed  the  view  that  the  common  ownership  of  the 
automotive  parts  wholesaler  and  automotive  parts  retailer  would  not  violate 
any  law  administered  by  the  Commission,  as  long  as  the  wholesaler  entity  did 
not  favor  the  retail  entity  with  discriminatory  discounts  not  made  available  to 
the  competitors  of  the  retailer  entity. 

"Coraniissioner  Maclntyre  did  not  concur  in  the  opinion. 
'^Chairman  Dixon  does  not  agree  with  this  opinion.  It  is  his  view  that  the 
wholesale  and  retail  operations  are  so  closely  connected  that  a  benefit  con- 
ferred on  one  in  the  form  of  a  lower  discriminatory  price  would  necessarily 
re.sult  in  a  direct  benefit  to  the  other.  Under  these  circumstances.  Section 
2(a)  and/or  2(f)  of  the  Clayton  Act  may  be  violated  regardless  of  whether 
there  is  an  actual  transfer  of  all  or  part  of  the  wholesaler's  discount  to  the 
retailer." 

The  advisory  opinion  is  silent  with  respect  to  factors  other  than  common 
ownership  which,  according  to  many  decisions  of  the  courts  and  the  Federal 
Trade  Commission  itself,  can  affect  such  a  relationship  so  as  to  make  unlawful 
the  granting  and  receipt  of  certain  discounts  to  such  dual-function  business  or 
businesses. 

For  example,  the  automotive  cases  (Aroog.  Whitaker,  Edelmann,  Xiehoff, 
Sorenson,  etc.  and  associated  group  buyers)  have  consistently  held  that  where 
a  "warehouse  distributor"  owned  by  jobbers  is  merely  a  purchasing  agency  for 
the  jobbers,  the  granting  and  receipt  of  W.D.  discounts  on  such  purchases  is 
unlawful. 

More  recently,  it  was  held  in  the  Monroe  Case  that  where  a  W.D.  and  its  jobbers 
"operate  as  a  single  unit  so  that  any  benefit  conferred  on  one  would,  in  the  light 
of  business  realities,  result  in  a  direct  benefit  to  the  other,"  the  granting  of  W.D. 


2  National    Parts   Warphonse.    Dkt.    8039    Issued    7/12/60 ;    order   to    cease   and    desist 
12/16/63  ;  affirmed  9th  Or.  7/28/65. 
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discounts  on  all  its  purchases  is  unlawful.  In  this  case,  there  was  evidence  that 
some  of  the  W.D.'s  controlled  many  of  the  purchasing,  selling,  financing,  paying, 
credit  extension,  and  other  business  management  policies  and  functions  of 
affiliated  jobbers,  to  an  extent  that  "for  all  practical  purposes  these  organizations 
operate  as  a  single  unit" 

Throughout  the  twenty-odd  years  of  litigation  over  this  subject,  we  have  con- 
sistently expressed  the  opinion  that  mere  ownership  by  one  or  more  persons  of 
the  capital  stock  of  both  W.D.  and  a  jobbing  business  does  not  under  the  law, 
prevent  the  W.D.  from  receiving  W.D.  discounts  on  all  purchases  resold  to 
jobbers  (including  the  stock-controlled  jobber), — provided  that  each  business  is 
separately  operated  and  managed  in  its  own  best  interest,  independent  of  the 
other,  and  treated  exactly  as  though  it  were  an  independent,  unaffiliated  bu.siness. 

This  advisory  opinion  of  the  FTC  finally  appears  to  confirm  such  judgment, 
but  is  far  from  being  clear  and  explicit. 

COMPETITION    OR   COMPETITORS 

The  automotive  cases  also  illustrate  another  facet  of  the  Robinson-Patman 
Act — the  interpretation  of  the  provision  that  a  price  discrimination  is  a  violation 
of  law  when  it  injures  competition.  There  has  been  a  good  deal  of  discussion 
about  wheher  this  means  injury  to  a  particular  competitor,  or  to  comijetition  in 
general. 

The  Federal  Trade  Commission  has  always  equated  a  price  difference  with 
price  discrimination — a  reading  of  the  Act  which  has  been  subject  to  frequent 
criticism.  In  one  of  the  manirfacturer  cases,  the  court  in  its  consideration  of  this 
issue  refused  to  give  any  effect  to  the  testimony  of  non-group  jobbers  (also  cus- 
tomers of  the  manufacturer)  w'ho  testified  that  they  were  not  injured  competi- 
tively by  the  group-buying  practice.  The  court  said  that  a  witness  would  not  be 
permitted  to  "deny  a  mathematical  fact,"  that  is,  that  he  must  have  been  com- 
petitively prejudiced  by  paying  more  than  his  rivals.* 

It  is  submitted  that  the  Commission's  interpretation  actually  stifles  competi- 
tion. Instead  of  spurring  customers  on  to  exerting  greater  sales  and  promotion 
efforts  to  sell  a  manufacturer's  goods  in  order  to  get  a  lower  price,  the  Com- 
mission's interpretation  forces  a  manufacturer  to  charge  the  same  price  to  a 
customer  providing  full  services  as  when  selling  to  one  who  does  not  provide  such 
services  and  doesn't  care  to  do  so. 

FUNOTIONAl,   DISCOUNTS 

The  Robinson-Patman  Act  does  not  mention  "functional"  discounts,  but  merely 
condemns  discriminatory  prices  which  injure  competition.  On  the  other  side  of 
the  coin,  functional  discounts  are  allowed  so  far  as  they  do  not  injure  competi- 
tion. Thus  wholesalers  may  receive  greater  discounts  than  retailers,  on  the  theory 
that  they  sell  only  to  retailers  and  not  to  consumers,  and  so  are  not  in  competi- 
tion with  retailers. 

In  considering  functional  discounts,  the  Commission  has  not  looked  beyond 
two  points :  a  price  difference,  plus  competition  between  the  recipients  of  the  two 
prices,  it  stubbornly  regards  as  a  violation  of  the  Act.  It  has  clung  to  this  equa- 
tion in  complete  disregard  of  efforts  and  achievements  by  the  several  customers 
of  the  manufacturer,  and  of  the  right  of  a  manufacturer  to  obtain  as  many  vary- 
ing channels  of  distribution  as  his  busines  may  require.  Thus  the  Commission 
in  a  recent  advisory  opinion  has  refused  to  allow  a  greater  discount  for  "stocking" 
jobbers  than  for  "non-stocking"  jobbers,  despite  the  fact  that  the  "stocking"  job- 
bers carry  an  inventory  of  his  products  and  thus  materially  assist  the  manu- 
facturer in  obtaining  prompt  and  economical  distribution. 

COST   JUSTIFICATION 

Under  the  express  terms  of  the  Robinson-Patman  Act,  a  price  difference  is 
not  a  violation  of  law  if  it  does  not  exceed  the  seller's  differences  in  the  compara- 
tive costs  of  doing  business  with  the  customers  receiving  the  different  prices.  In 
the  words  of  the  Act,  price  differentials  are  not  prohibited  if  they  make  only 
due  allowance  for  differences  in  the  cost  of  manufacture,  sale  or  delivery  re- 
sulting from  the  differing  methods  or  quantities  in  which  the  commodities  are 
sold  or  delivered  to  the  purchasers. 


8  Moog  Industries,  238  F2d  43  (8th  Clr.  1956). 
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Despite  this  clear  mandate  of  the  Congress,  few  cost  justifications  have  suc- 
ceeded in  reported  decisions,  and  "cost  justification  under  Section  2(a)  has 
proved  complex  and  frustrating  in  practice."  * 

It  is  suggested  that  this  complexity  and  frustration  could  be  alleviated  by 
the  Federal  Trade  Commission's  setting  guide-lines  on  the  subject.  This  would 
be  a  difficult  but  not  impossible  task,  the  performance  of  which  would  be  of 
great  benefit  to  many  businesses.  In  addition,  it  would  carry  out  the  Con- 
gressional intent  of  the  Act. 

G0VB35NMENT   AS   A    COMPETITOE 

In  the  view  of  many  businessmen,  an  ironic  twist  is  provided  to  the  Robin- 
son-Patman  Act  by  the  fact  that  the  Government  is  constantly  the  recipient 
of  favorable  discriminatory  prices,  thereby  violataing  its  own  principles.  This 
results  from  the  fact  that,  while  the  Act  is  silent  on  the  subject,  its  legislative 
history  and  subsequent  interpretation  support  the  proposition  that  sales  made  to 
Federal  or  State  governmental  bodies  are  not  subject  to  the  provisions  of  the 
Act. 

This  may  be  injurious  to  competition  in  several  ways.  First,  there  is  the  prob- 
lem of  injury  to  "first  line"  competition,  where  one  seller  engages  in  predatory 
price  cutting  to  a  buyer  in  order  to  destroy  a  competing  seller. 

Second,  there  are  "second  line"  situatiaons  where  competition  exists  between 
the  Government  and  private  industry  in  the  resale  of  commodities. 

Third,  this  practice  injures  the  competition  of  wholesalers  when  their  supplier 
decides  to  sell  directly  to  a  government  at  a  discount,  withdrawing  the  former 
use  of  wholesalers  in  the  chain  of  distribution.  This  happened  recently  in  the 
case  of  the  General  Electric  Company  which  notified  its  distributors  on  May  5, 
1969  that :  "The  Army  and  Air  Force  Exchange  Service  has  informed  us  that  in 
the  future  it  will  purchase  practically  all  electric  housewares  products  directly 
from  manufacturers." 

The  Federal  Trade  Commission  has  not  recommended  legislation  to  make  the 
Roliinson-Patman  Act  applicable  to  sales  to  governmental  purchases.  However, 
in  our  opinion  Congress  should  consider  acting  on  its  own  volition.  The  United 
States  Government  should  abide  by  its  own  laws  pertaining  to  business  matters. 

SECTION    5    OF   THE   FEDERAL   TBADE    COMMISSION    ACT 

Section  5  of  the  Federal  Trade  Commission  Act,  prohibiting  unfair  methods  of 
competition,  is  the  unique  weapon  of  the  Federal  Trade  Commission.  It  is  a 
weapon  which  has  been  constructively  and  imaginatively  used  in  the  past,  and 
should  be  used  increasingly  in  the  future. 

The  term  "unfair  methods  of  competition"  was  not  defined  in  the  Act  so  that 
the  Commission  could  exercise  latitude,  and  could  have  the  flexibility  necessary 
to  prohibit  any  practice  which  restrains  competition  or  which  might  restrain  it 
if  not  stopped  in  its  incipient  stages.  The  Act  may  be  used  to  prohibit  a  practice 
which  is  expressly  condemned  by  any  of  the  other  antitrust  laws,  or  a  practice 
which  is  not  covered  by  them.  The  Commission  has  used  this  in  a  wide  variety 
of  ways,  one  of  the  most  constructive  of  which  was  in  our  industry. 

During  the  period  from  1955  to  1966,  the  Federal  Trade  Commission  was  en- 
gaged in  proceedings  against  the  major  oil  companies.  It  charged  that  certain 
practices  of  these  companies  in  selling  tires,  batteries  and  accessories  (TBA) 
through  their  retail  gasoline  stations  constituted  unfair  competition  under  Sec- 
tion 5.  Articles  of  TBA  were  produced  by  large  rubber  companies  and  sold  by 
them  to  the  gasoline  stations.  The  oil  companies  received  commissions  on  such 
sales.  The  Commission  contended  that,  through  the  oil  companies'  economic 
power  over  them,  as  well  as  through  outright  coercion,  the  dealers  were  re- 
quired to  purchase  the  sponsored  TBA.  The  Commission  found  that  this  fore- 
closed the  independent  suppliers  of  TBA  from  the  gasoline  station  dealer  market. 

This  theory  was  upheld  by  the  United  States  Supreme  Court  In  an  opinion  in 
the  Atlantic  Refining  case,^  and  again  in  a  case  against  Texaco.'  The  Commis- 
sion's use  of  Section  5  was  vindicated. 

The  ink  was  hardly  dry  on  the  Supreme  Court  opinions  before  the  major  oil 
companies  were  seeking  ways  to  circumvent  the  law,  so  as  to  retain  the  TBA 


*  Rowe.  Price  Discrimination  Under  the  RoMnson-Patman  Act,  p.  266. 
6  Atlantic  Refining  Co.  v.  FTC,  381  U.S.  3.57  (1965). 
«  FTC  V.  Texaco.  Inc..  393  U.S.  223  (1968) . 
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market  by  some  other  means.  Shell  Oil  and  Texaco  immediately  arranged  to 
sell  private  brands  of  TBA  to  their  gasoline  station  dealers. 

It  soon  became  apparent  that  the  new  methods  of  merchandising  were  as 
harmful  to  independent  manufacturers  and  distributors  as  the  commission  sys- 
tem had  been.  Automotive  Service  Industry  Association  accordingly  filed  new 
complaints  with  the  Commission,  demonstrating  the  harmful  and  anti-competi- 
tive effect  of  the  oil  companies  new  system  of  selling. 

The  Federal  Trade  Commission  has  demonstrated  a  real  interest  in  the  prob- 
lem, and  is  engaged  in  a  field  investigation  at  the  present  time. 

This  is  an  example  of  a  very  real  wrong  for  which  the  only  apparent  remedy 
is  action  by  the  Commission  under  Section  5  of  the  Federal  Trade  Commission 
Act.  It  clearly  demonstrates  the  capability  of  a  far-sighted  law  combined  with 
effective  administrative  action. 

INFORMAL   PKOCEDTJBES 

It  has  been  advanced  as  a  criticism  that  the  Commission  on  occasion  brings 
pressure  to  bear  to  induce  voluntary  settlements  of  pending  charges,  or  of  pos- 
sible charges.  In  our  opinion,  this  criticism  is  unwarranted,  since  such  settle- 
ments save  a  great  deal  of  time,  money  and  energy  for  both  the  Commission  and 
the  parties  involved. 

We  have  mentioned  above  the  inordinate  amount  of  time  which  can  be 
spent  on  these  cases  if  every  possible  delaying  tactic  is  adopted.  In  most  cases 
a  prompt  settlement  is  better  for  everyone. 

VOLUNTARY    COMPLIANCE 

From  bitter  experience,  referred  to  above,  the  automotive  replacement  industry 
has  cause  to  applaud  the  Commission's  recent  efforts  to  achieve  industry-wide 
voluntary  acceptance  of  the  law,  uniformly  applied  to  all  in  the  industry.  As  a 
Commission  representative  said  in  a  speech  in  1968 :  "In  our  last  fiscal  year,  with 
an  appropriation  of  but  .$14,403,000,  it  was  patently  impossible  to  regulate  the 
nation's  $775  billion  economy  by  bringing  a  few  hundred  adversary  actions 
against  the  violators  of  the  law.  Common  sense  dictated  that  if  trade  "laws  had 
to  be  obeyed,  only  the  willingness  and  self-interest  of  reputable  businessmen  to 
comply  with  them  would  achieve  a  fair  and  orderly  marketplace."  ' 

ADVISORY   OPINIONS 

During  the  pa.st  five  years,  the  Federal  Trade  Commission  has  made  use  of 
the  very  helpful  device  of  issuing  advisory  opinions  at  the  request  of  individual 
businessmen.  Anyone  may  request  advice  from  the  Commission  with  respect  to 
a  course  of  action  which  the  requesting  party  proposes  to  pursue.  It  is  the  Com- 
mission's policy,  where  practicable,  to  inform  the  requesting  party  of  the  Com- 
mission's views.  Any  advice  given  is  without  prejudice  to  the  right  of  the  Com- 
mission to  reconsider  the  questions  involved  and,  where  the  public  interest  re- 
quires, to  rescind  or  revoke  the  advice. 

An  advisory  opinion  is  binding  on  the  Commission  until  rescinded  or  over- 
ruled. Of  the  four  hundred  opinions  issued  by  the  Commission  to  date,  only  two 
have  been  rescinded,  one  involving  bad  faith  on  the  part  of  the  requesting  party. 

Summaries  of  the  advisory  opinions  have  been  made  public,  and  are  very 
useful  in  judging  what  the  position  of  the  Commission  will  be  on  similar  proposi- 
tions. The  advisory  opinions  have  been  particularly  useful  because  of  the  wide 
range  of  subject  matter  covered.  We  have  mentioned  the  "stocking  jobber" 
opinion  ;  others  have  been  concerned  with  such  practical  and  timely  subjects  as : 
advertising  allowances ;  uniform  warranty  plans :  exclusive  franchise  arrange- 
ments ;  activities  of  trade  associates  ;  brokerage ;  discounts ;  when  foreign  origin 
must  be  disclosed ;  refusals  to  deal :  and  many  others. 

This  is  the  kind  of  service  which  is  welcomed  by  the  business  community, 
whose  members  for  the  most  part  want  to  obey  the  law  if  they  can  find  out  what 
it  is.  We  congratulate  the  Commission  for  having  initiated  it.  In  addition,  the 
Commission's  recent  determination  to  publish  its  advisory  opinions  in  full,  rather 
than  brief  .summaries,  should  add  materially  to  the  value  of  this  helpful  activity. 


»  John  McCtirty,  Attorney  In  Charge,  Boston  Field  Office,  3/22/68. 
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On  the  other  side  of  the  coin,  it  has  been  announced  that  that  names  of  the 
persons  or  firms  requesting  the  opinions  will  also  be  published.  It  seems  probable 
that  this  will  cause  a  decline  in  requests.  This  would  be  unfortunate. 

Another  useful  activity  is  the  Commission's  industrywide  rules  and  guides. 
These  seem  to  us  (in  disagreement  with  some  other  commentators)  to  be  much 
fairer,  more  useful  and  more  expeditious  than  the  case  by  case  method  of  en- 
forcement. Anyone  who  chooses  to  dispute  a  particular  rule  or  guide  is  still 
free  to  litigate  the  proposition.  But  with  assurance  of  almost  total  industry 
compliance,  a  businessman  no  longer  need  fear  that  if  he  alone  eliminates  an  un- 
lawful practice,  he  will  lose  his  customers  to  competitors  who  likewise  are  afraid 
to  eliminate  the  practice. 

THE  FEDERAL   TKADE   COMMISSION    AND    SMALL   BUSINESS 

The  Federal  Trade  Commission  has  a  role  in  government  far  more  important 
than  the  formal  issuance  of  complaints.  Under  its  informal  procedures,  including 
investigations  of  complaints,  it  is  the  one  forum  to  which  the  small  businessman 
can  turn  when  he  has  been  subjected  to  what  he  regards  as  an  injustice. 

For  example,  several  years  ago,  independent  garagemen  complained  to  the 
Commission  that  they  wei'e  being  harmed  by  the  refusal  of  the  major  vehicle 
manufacturers  to  sell  body-repair  parts  to  the  indei)endents  at  the  same  price  as 
to  their  competitors,  the  franchised  car  dealers.  The  Commission  was  successful 
in  persuading  the  vehicle  manufacturers  to  voluntarily  remedy  this  situation.  In 
this  situation,  the  Commission  was  the  only  hope  for  these  small  businessmen. 

Experiences  like  this  lead  us  to  disagree  with  the  conclusion  of  the  Report  of 
the  Nixon  Task  Force  that : 

"The  efforts  of  the  Commission  to  protect  small  dealers  from  allegedly 
unfair  and  coercive  business  practices  constitute  a  dark  chapter  in  the  Com- 
mission's history." 

On  the  contrary,  aside  from  its  myopic  interpretations  of  the  Robinson-Patman 
Act  heretofore  mentioned,  we  believe  that  the  Commission  has  done  much  to 
protect  small  businesses,  and  that  this  is  the  primary  reason  for  its  existence.  In 
fact,  insofar  as  the  automotive  service  industry  is  concerned,  the  Commission's 
activities  under  Section  5  of  the  Federal  Trade  Commission  Act  represent  by 
far  the  finest  work  of  any  government  agency  in  maintaining  competition  in  the 
market  place. 

CONCLUSION 

In  addition  to  its  obligation  to  enforce  the  Federal  Trade  Commission  Act  and 
the  Clayton  Act  as  amended  by  the  Robinson  Patman  Act,  the  Federal  Trade 
Commission  has  been  assigned  numerous  additional  responsibilities. 

These  include  enforcement  of  the  Wool  Products  Labeling  Act,  Fur  Products 
Labeling  Act,  Textile  Fiber  Products  Identification  Act,  Flammable  Fabrics  Act, 
and  the  Fair  Packaging  and  Labeling  Act,  each  with  reference  to  certain  prod- 
ucts. In  addition,  the  Federal  Trade  Commission  Act  includes  not  only  Section 
5  (prohibiting  unfair  competition  and  deceptive  practices),  but  also  Section  12 
which  prohibits  false  advertisements  of  food,  drugs,  devices,  and  cosmetics. 
Add  to  this  the  Clayton  Act  prohibition  of  certain  corporate  acquisitions  and 
mergers,  and  you  have  a  truly  awesome  array  of  subject  matter  assigned  to  one 
agency. 

As  the  list  of  its  responsibilities  indicates,  the  Commission  is  in  danger  of 
becoming  primarily  a  consumer-protection  agency.  That  is  a  much  more  popular 
and  newsworthy  field  of  endeavor  than  solving  price  discrimination  and  market 
domination  problems.  Thus,  it  is  not  surprising  that  the  Commission  is  tending 
to  give  consumerism  a  good  deal  of  attention. 

It  is  suggested  that  this  incongruous  combination  of  areas  of  responsibility 
is  dangerous  and  inefficient.  Dangerous,  because  of  the  temptation  to  indulge 
in  the  more  sympathetic  activity ;  and  inefficient  because  it  requires  two  entirely 
separate  staffs  with  different  experience  and  objectives.  A  division  of  these  areas 
of  responsibility,  in  order  to  preserve  the  Federal  Trade  Commission  as  an 
administrative  body  established  for  the  help  and  guidance  of  small  business, 
should  be  a  matter  of  real  concern  to  (!3ongress. 
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Appendix 

(A)   manufacturers'  cases 

Bohn  Aluminum  &  Brass  Corp.,  Docket  5720,  issued  12/20/49,  dismissed 
5/22/55. 

Standard  Motor  Products,  Docket  5721,  issued  12/20/49.  Order  to  cease  and 
desist  12/27/57;  Affirmed  Second  Circuit  4/15/59  (Order  subsequently  recon- 
sidered and  enforcement  eventually  denied,  Second  Circuit  1/9/67. 

Whitaker  Cable  Corp.  Docket  5721,  issued  12/20/49,  order  to  cease  and  desist 
12/27/57.  Affirmed  Seventli  Circuit  12/14/56,  and  certiorari  denied. 

Moog  Industries,  Inc.,  Docket  5723,  issued  12/20/49.  Ordered  to  cease  and 
desist  4/29/55,  affiremd  Eight  Circuit  11/5/56. 

C.  E.  Niehoff  d  Co.  Docket  5768,  issued  5/1/50;  order  to  cease  and  desist 
5/17/55.  Modified  and  affirmed,  Seventli  Circuit  1/9/57 ;  decision  remanded  with 
directions  to  affirm  FTC  order,  U.S.  Supreme  Court  1/27/58. 

Federal-Mogul  Corp.,  5769,  issued  5/1/50.  Consent  to  cease  and  desist  6/9/58. 

E.  Edlemann  &  Co.,  Docket  5769,  issued  5/1/50;  order  to  cease  and  desist 
5/1/50.  Affirmed  Seventh  Circuit,  12/14/56  and  certiorari  denied. 

Nanisco,  Inc.,  Docket  5771,  issued  5/1/50 ;  order  to  cease  and  desist  3/17/53. 

(B)    buyers'  cases 

American  Motor  Specialties  Co.,  Docket  5724,  issued  12/20/49.  Order  to  cease 
and  desist  3/12/59 ;  Affirmed  Second  Circuit  5/5/60. 

Borden-Aichlen  Auto  Supply  Co.,  Docket  5766,  issued  5/1/50.  Order  to  cease 
and  desist  1/24/59,  affirmed  Fifth  Circuit  2/23/61. 

Cotton  States,  Inc.,  Docket  5757,  issued  5/1/50.  Order  to  cease  and  desist 
1/24/59,  affirmed  Fifth  Circuit  2/23/61. 

Mr.  PoTViN.  Further,  may  we  have  the  consent  of  the  Chair  to  sub- 
mit written  questions  to  Mr.  Halfpenny,  and  that  they,  together  with 
his  answers,  appear  immediately  following  his  statement? 

Mr.  HuNGATE.  There  being  no  objection,  permission  is  granted. 

The  committee  will  stand  adj  ourned. 

(Whereupon,  at  12 :35  p.m.,  February  5,  1970,  the  hearing  was  re- 
cessed, to  reconvene  at  10  a.m.,  Friday,  February  6.) 


SMALL  BUSINESS  AND  THE  ROBINSON-PATMAN  ACT 


TBIDAY,   FEBRtrARY  6,   1970 

House  of  Representatives,  Special  Subcommittee  on 
S^iALL.  Business  and  the  Robinson-Patman  Act  of  the 
Select  Committee  on  Small  Business, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:15  a.m.,  in  room 
2359,  Rayburn  House  Office  Building,  Hon.  John  D.  Dingell  (chair- 
man of  tlie  subcommittee)  presiding. 

Present :  Representatives  Dingell  and  Horton. 

Also  present :  Gregg  Potvin,  general  counsel ;  T.  J.  Oden,  subcom- 
mittee counsel;  and  Fred  M.  Wertheimer,  minority  counsel. 

Mr.  Dingell.  The  subcommittee  will  come  to  order. 

The  Chair  expresses  an  apology  for  tardiness  in  arrival. 

This  is  a  continuation  of  the  special  subcommittee  to  investigate  the 
effect  of  the  Robinson-Patman  antitrust  on  small  business,  and  a  num- 
ber of  other  related  matters. 

The  Chair  is  extremely  honored  to  have  a  distinguished  representa- 
tive of  consumers,  a  valued  friend,  and  one  with  whom  I  have  worked 
a  number  of  matters,  legislative  and  otherwise,  the  executive  director 
of  the  Consumer  Federation  of  America,  Erma  Angevme. 

And  the  Chair  notes  that  you  are  accompanied  by  your  very  able  and 
distinguished  counsel,  Mr.  Ed  Berlin. 

We  are  happy  to  welcome  you  both  here  for  such  statement  as  you 
choose  to  give. 

If  you  would,  please,  for  the  purposes  of  the  record,  give  your  full 
names  and  addresses  to  our  reporter. 

TESTIMONY  OF  ERMA  ANGEVINE,  EXECUTIVE  DIRECTOR,  CON- 
SUMER FEDERATION  OE  AMERICA,  ACCOMPANIED  BY  ED  BERLIN, 
COUNSEL 

Mrs.  Angevine.  ]My  name  is  Erma  Angevine.  I  am  executive  direc- 
tor, Consumer  Federation  of  America.  Our  headquarters  is  here  in 
Washington.  We  have  146  member  organizations.  These  are  commu- 
nity. State,  county  and  national  organizations  with  representatives 
throughout  the  country. 

Mr.  Chairman,  we  very  much  appreciate  this  opportunity  to  appear 
before  your  committee.  This  is  the  first  time  CFA  has  made^an  appear- 
ance before  your  committee.  And  we  think  it  is  a  most  appropriate 
time  for  us  to  be  here. 

We  are  witnessing  what  we  view  to  be  a  most  disturbing  trend,  the 
gradual  but  nonetheless  pronounced  disappearance  of  the  small  busi- 
nessman. 
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As  I  will  expand  on  in  a  moment,  this  is  a  grave  concern  to  con- 
sumers— this  growino;  loss  of  small  businessmen. 

Secondly,  the  administration's  budget  message  will  shortly  be  sub- 
jected to  congressional  scrutiny,  scrutiny,  which  we  hope  will  be  ad- 
dressed not  only  to  the  appropriateness  of  funding  levels,  but  to  the 
allocation  of  resources,  to,  in  short,  the  assignment  of  priorities. 

Let  me  begin  by  candidly  advising  the  comittee  that  if  I  am  ex- 
pected to  offer  profound  insights  into  the  operation  of  our  antitrust 
laws,  I  will  have  unjustifiably  intruded  upon  your  busy  schedule.  I 
have  no  experience  in  the  antitrust  field,  and  consequently  will  not 
venture  into  waters  that  are  far  too  deep  for  me. 

Perhaps  this  is  in  the  nature  of  a  rationalization,  but  I  suspect, 
from  my  review  of  the  excellent  and  comprehensive  record  already 
developed  by  this  committee,  that  you  may  have  had  your  fill  of  pro- 
found insights  by  this  time. 

I  do  feel,  however,  that  I  can  speak  from  some  experience  as  to  the 
concerns  of  consumers  as  they  relate  to  matters  coming  within  the 
scope  of  these  hearings,  a  scope,  I  might  add,  that  I  view  as  being 
considerably  broader  than  whether  the  Robinson-Patman  Act  should 
be  amended. 

As  I  indicated  a  moment  ago,  I  view  this  as  a  particularly  appro- 
priate time  for  CFA  to  appear  before  this  committee.  The  Robinson- 
Patman  Act,  after  all,  is  the  consumer  protection  act  for  small  busi- 
ness. I  have  sensed,  much  to  my  concern,  that  there  is  some  belief  that 
consumers  and  small  business  are  antagonistic.  No  doubt  this  feeling 
stems  from  the  fact  that  many  consumer  complaints  are  directed  at 
shoddy  trade  practices  perpetrated  by  disreputable  merchants. 

But  let  us  be  very  clear  about  three  things.  First,  the  small  business- 
man has  no  monopoly  on  deceptive  trade  practices.  In  fact,  those 
perpetrated  by  big  business  are  often  times  more  subtle,  but  their 
effect  and  pervasiveness  is  of  far  greater  magnitude. 

I  notice  in  this  morning's  papers  that  Ralph  Nader  was  saying 
much  the  same  thing  to  the  large  businesses  themselves. 

Second,  the  overwhelming  majority  of  small  business  are  thor- 
oughly reputable  in  every  way,  and  indeed  offer  the  consumer  that 
which  he  is  denied  when  forced  to  deal  with  giant  corporate  comput- 
ers impersonal  service. 

Third — and  let  me  state  this  as  categorically  as  I  know  how — the 
economic  well-being  of  the  American  consumer  is  inextricably  tied 
to  the  viability  of  the  American  small  businessman.  If  I  succeed  in 
making  no  other  point  this  morning,  Mr.  Chairman,  hopefully  I  will 
succeed  in  making  at  least  that  much  clear.  The  consumer  needs  small 
business.  Indeed,  the  well-being  of  consumers  is  dependent  on  the  well- 
being  of  small  business. 

This  is  why  we  are  so  concerned  about  the  systematic  attack  that  is 
being  waged  against  the  Robinson-Patman  Act.  In  many  respects  the 
amendments  which  have  been  suggested  would,  if  embraced  by  the 
Congress,  be  far  worse  than  the  outright  repeal  of  that  essential  legis- 
lation. For  it  would  leave  a  shell  of  protection,  but  one  that  would  be 
completely  devoid  of  effectiveness.  I  would  be  the  last  one  to  recom- 
mend a  repeal  of  the  Robinson-Patman  Act,  but  I  would  welcome  its 
outright  repeal  in  place  of  its  emasculation,  for  at  least  then  the  cards 
would  be  on  the  table.  And  if  the  promotion  of  small  business  is  still 
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considered  a  worthwhile  objective,  Congress  and  the  public  would  be 
appraised  of  the  fact  that  replacement  measures  were  absolutely 
necessary. 

I  have  heard  it  said  by  the  champions  of  emasculation  that  the  real 
effects  of  the  Robinson-Patman  Act  is  to  effect  price  rigidity  and  to 
preclude  aggressive  competition.  Taken  literally,  there  is  a  measure 
of  truth  in  these  assertions.  Without  the  Robinson-Patman  Act  I  can 
readily  envision  an  abbreviated  period  of  aggressive  price  wars.  I 
say  abbreviated,  because  that  competition  will  last  only  so  long  as  it 
takes  the  corporate  giants  to  free  themselves  of  competition,  and  there- 
after they  will  sock  it  to  the  consumer,  who  will  be  left  without  alter- 
native sources. 

We  are  presently  witnessing  the  effects  of  concentrated  control  in 
what  have  to  be  viewed  as  critical  industries,  and  we  do  not  like  it  at 
all. 

Let  me  try  to  be  a  bit  more  specific.  Consumers  are  concerned  about 
what  is  happening  in  the  energy  field.  It  is  my  understanding  that  be- 
tween fiscal  years  1964  and  1968  alone  4H  electric  utilities  were  acquired 
by  larger  utilities.  Six  of  those  acquisitions  resulted  in  the  disappear- 
ance of  what  the  Federal  Power  Commission  classified  as  class  A  utili- 
ties, or  stated  otherwise,  the  larger  utility  systems.  Many  no  doubt 
assume  that  the  acquisitions  represent  nothing  more  than  the  decision 
by  the  municipalities  to  cease  operating  publicly  owned  systems.  That 
is  not  at  all  the  case.  More  than  half  of  the  utilities  that  were  grabbed 
up  were  private  investor  owned  companies. 

The  difficulties  which  the  smaller  utility  faces  today  is  very  similar 
to  the  difficulty  that  would  confront  the  small  business  generally  with- 
out a  Robinson-Patman  Act.  It  is  the  difficulty  of  leverage,  or,  rather, 
of  its  absence.  To  survive  as  a  viable  competitor  a  utility  must  have  the 
capability  to  participate  in  what  is  commonly  referred  to  as  the  eco- 
nomics of  scale,  that  is,  the  economics  of  large-scale  generation.  But 
that  participation  has  been  systematically  denied  by  the  big  boys,  with 
the  result  that  the  small  business  systems  cannot  survive. 

The  problem  has  been  most  acute  in  New  England,  particularly  as  it 
relates  to  nuclear  generation. 

We  are  concerned  about  this  trend  toward  concentration.  We  are 
concerned  because  we  have  seen  what  can  happen  as  its  result. 

The  consequences  are  dramatized  by  events  now  transpiring  in  a 
companion  fuel  industry,  that  of  natural  gas.  Over  the  past  several 
months  the  producers  of  natural  gas  have  tried  to  j^ut  the  squeeze  on 
the  American  consumer.  By  loudly  shouting  that  we  are  facing  an 
eminent  gas  shortage,  they  are  trying  to  scare  the  FPC  into  the  ap- 
proval of  precipitous  rate  increases  which  would  cost  the  consimiers 
of  this  country  in  excess  of  $1  billion  annually.  We  do  not  believe  the 
industry's  scare  campaign,  and  we  have  so  told  the  Congress. 

But  we  have  also  told  them  that  if  there  is  a  shortage  it  could  easily 
be  remedied  by  a  slight  modification  of  Interior  Department  policy,  a 
modification  that  would  open  up  the  development  of  our  offshore  gas 
and  oil  resources  to  the  small  businessman. 

By  and  large,  the  small  businessman  has  been  denied  the  ability  to 
develop  those  resources  because  of  the  Interior  Department  require- 
ment that  substantial  bid  or  bonus  prices  be  paid  for  the  privilege 
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of  securing  a  lease.  "We  have  no  quarrel  with  the  notion  that  the  Gov- 
ernment should,  be  compensated  for  the  development  of  public  re- 
sources. There  is  no  reason,  however,  why  that  compensation  could 
not  come  in  the  form  of  increased  royalty  payments  made  during  the 
productive  life  of  the  lease.  The  bidding  procedure  is  nothing  more 
than  an  arbitrary  roadblock  to  participation  by  the  smaller  business 
enterprise. 

There  would  be  a  great  advantage  in  having  great  participation  by 
the  small  producer.  He  is  in  the  gas  business.  The  giant  producer  is 
in  the  gas  business  only  incidentally,  and  it  will  expend  its  resources 
on  the  delivery  of  needed  gas  only  if  it  is  unable  to  obtain  a  higher 
return  through  the  investment  of  those  resources  in  other  and  usually 
more  dominant  aspects  of  its  worldwide  operations. 

I  apologize  for  having  gone  on  for  so  long  on  what  you  may  view 
as  a  tangent. 

Mr.  DiNGEi.L.  No,  Mrs.  Angevine ;  you  are  discussing  matters  of  con- 
siderable interest  to  the  chair. 

Mrs.  Angevine.  I  am  not  sure  that  it  is  irrelevant  myself.  But  what 
is  happening  in  the  energy  field  is  precisely,  we  are  convinced,  what 
would  happen  in  the  marketplace  generally  were  the  Congress  to  sanc- 
tion any  weakening  of  the  Robinson-Patman  Act. 

In  my  opening  remarks  I  referred  to  the  fact  that  we  are  now  ap- 
proaching budget  review  time.  And  if  I  may  intrude  on  the  commit- 
tee's time  for  a  few  minutes  more,  I  should  like  to  share  some  concerns 
that  we  have  as  to  what  we  understand  is  the  funding  request  sub- 
mitted for  the  Federal  Trade  Commission.  We  all  know  that  the  Com- 
mission supposedly  is  the  consumer  guardian  in  Government.  Not- 
withstanding the  temptation,  I  am  not  going  to  proceed  with  a  long 
condemnation  of  the  Conamission  for  its  discharge  of  this  function. 
More  than  enough  has  been  said  about  this  already  by  those  with  far 
greater  insight  than  I.  Moreover,  the  Commission  has  a  new  chair- 
man. We  are  hopeful  that  this  will  signal  a  rededication  of  its  efforts 
in  the  consumer  protection  area. 

But  tlie  Commission  will  be  able  to  discharge  these  essential  func- 
tions only  if  it  has  such  resources.  If  it  requests  too  little,  or  if  it  assigns 
priorities  unrealistically,  it  will  be  the  fault  of  the  Commission.  If  the 
President  requests  too  little,  the  Commission  cannot  be  faulted. 

But  let  there  be  no  mistake.  The  Congress  too  has  a  responsibility 
here.  The  Budget  Bureau  may  have  a  strangle  hold  on  the  Commission, 
but  the  Congress  is  its  own  master.  We  hope  that  adequate  funds  will 
be  appropriated. 

Beyond  that,  we  hope  that  the  Congress  will  concern  itself  with 
how  the  Commission  intends  to  expend  these  funds. 

We  understand  that  the  Federal  Trade  Commission  asked  the  Presi- 
dent to  request  Congress  to  appropriate  $27,110,000  for  fiscal  1971. 
This  is  $6,110,000  more  than  the  Commission's  appropriations  for  this 
year.  With  these  funds  we  feel  the  Commission  could  begin  seriously 
to  live  up  to  its  responsibilities  to  consumers. 

However,  Ave  understand  the  President  requested  only  $21,375,000 
for  FTC  for  fiscal  1971.  This  is  a  paltry  $375,000  increase,  and  only 
half  of  this,  $195,000,  is  for  programing.  The  rest  is  required  to  help 
meet  the  pay  increases  that  have  been  voted. 


631 

This  increase  is  less  than  1  percent  of  the  FTC's  budget  and  is  totally 

inadequate.  ^     -,    ^  •    •       i 

In  addition,  we  understand  that  the  Federal  Trade  Commission  has 
been  told  to  reassign  $500,000  from  its  Bureau  of  Furs  and  Textiles  to 
other  areas.  We  have  no  way  of  knowing  whether  this  $500,000  is  going 
to  other  programs  or  whether  it  will  go  to  pay  increases  that  are  voted 
and  must  be  covered.  We  understand  that  40  or  more  employees  will  be 
dropped  from  this  one  bureau  that  is  being  cut  back  $500,000. 

In  conclusion,  Mr.  Chairman,  we  do  not,  at  all,  view  the  antitrust 
laws  generally  or  the  Robinson-Patman  Act  specifically  as  inconsistent 
with  the  advancement  of  the  interests  of  consumers.  On  the  contrary, 
we  find  them  as  being  not  only  compatible,  but  essential,  and  would 
therefore  urge  the  rejection  of 'any  effort  to  erode  the  reach  and  effect 
of  those  important  declarations  of  national  policy. 

And,  Mr.  Chairman,  I  would  like  to  have  Mr.  Berlin  make  some 
comments,  for  he  has  been  much  involved  in  this. 

Thank  you. 

Mv.  DiNGELL.  Mr.  Berlin  is  well  known  and  much  respected  by  the 
Chair.  And  we  would  be  happy  to  hear  from  him. 

Mr.  Berlin.  Thank  you,  Mr.  Chairman. 

I  am  really  not  sure  what  I  could  add  for  the  committee's  benefit 
beyond  what  Mrs.  Angevine  has  already  discussed. 

I  too  am  not  an  expert  on  the  antitrust  laws  generally,  and  cer- 
tainly not  in  the  Robinson-Patman  Act.  But  I  am  quite  concerned 
about  the  amendments  that  have  been  suggested  in  the  reports  pre- 
pared by  the  two  Presidential  commissions. 

I  am  concerned  because  of  experiences  that  we  have  had  over  the 
past  2  or  3  years,  particularly  in  the  inner  city  areas  all  across  this 
country  that  relate  to  the  delivery  of  goods  and  services  so  essential 
to  the  residents  of  those  areas. 

As  I  understand  the  amendments  that  have  been  suggested  by  those 
Presidential  committees,  it  would  in  effect  deny  or  take  out  from  the 
Robinson-Patman  Act  the  ability  to  deal  with  potentially  discrimina- 
tory practices  at  their  incipiency.  This  cannot  be  overlooked.  It  would 
be  a  most  significant  deletion.  It  would  be  most  significant  for  this 
reason.  Even  if  we  assmne  that  the  bad  guys  will  be  made  to  account 
for  their  discriminatory  practices  sometime  down  the  road,  we  can- 
not ignore  the  fact  that  that  will  be  sometime  down  the  road.  And  in 
the  interim  the  small  businessman  will  be  gone  from  the  scene. 

Now,  part  from  having  rather  devastating  effects  on  the  small 
business  man  per  se,  this  has  rather  wide  sweeping  effects  in  the  com- 
munity in  which  he  serves. 

As  you  undoubtedly  know,  Mr.  Chairman,  the  residents  of  the  inner 
city  areas  were  particularly  hard  pressed  following  the  disturbances 
of  2  and  3  years  ago  by  the  fact  that  stores  that  had  been  serving  them 
were  no  longer  available. 

Of  course,  there  the  lack  of  availability  was  not  due  to  violations 
of  antitrust  law.  there  were  other  circumstances  that  led  to  the  demise 
of  those  enterprises.  But  the  aftermath,  I  think,  is  relevant,  because 
we  found  that  residents  of  the  area  generally  who  did  not  have  easy 
means  of  transportation  were  completely  denied  the  ability  to  obtain 
goods  and  services  in  areas  reasonably  accessible  to  them,  causing 
great  hardsliip  to  the  residents  of  this  city. 
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This  is  why  we  have  to  be  very  concerned  about  any  throat  to  the 
elimination  of  those  kinds  of  enterprises,  even  through  there  is  assur- 
ance— and  I  am  assuming  tliere  are  assurances  under  the  proposal 
offered  by  the  Neal  and  Stigler  Commissions — that  sometime  down 
the  road  that  small  businessman  will  be  made  whole.  However,  the 
ability  to  compensate  the  persons  who  were  previousl}^  served  by  that 
small  businessman  for  the  hardships  that  they  will  have  suffered  as 
a  consequence  of  his  illegal  disappearance  will  not  exist. 

It  is  for  this  reason  that  we  strongly  urge  that  the  philosophy 
underlying  the  Robinson-Patman  Act — which  is  quite  different  from 
the  philosophy  underlying  other  aspects  of  our  antitrust  laws — to  nip 
these  kinds  of  serious  practices  in  their  incipiencies,  be  not  at  all  de- 
parted from. 

Mr.  HoRTON.  I  have  a  little  difficulty  following  your  relevancy  with 
respect  to  the  inner  city  problems  and  the  Robinson-Patman  interpre- 
tations. It  seems  to  me  that  the  inner  city  problem,  that  is,  the  small 
businessman  operating  in  the  inner  city,  has  other  factors  that  have 
come  to  play  in  his  reluctance  to  participate.  I  think  that  we  do  have 
to  try  to  give  him  encouragement,  and  we  will  have  to  try  to  give  him 
incentives.  And,  of  course,  there  has  been  a  lot  of  effort  to  try  to  pro- 
vide for  participation  in  business  in  the  inner  city  and  this  sort  of 
thing.  But  much  of  it  has  to  do  with  the  fear  of  the  small  businessman, 
because  of  crime  and  because  of  the  other  problems  that  he  faces  in  the 
inner  city. 

Could  you  elaborate  a  little  bit  on  what  you  feel  is  the  relevancy  of 
the  Robinson-Patman  Act  to  this  particular  problem? 
Mr.  Berlin.  Yes,  Congressman  Horton. 

Let  me  try  and  be  a  little  more  specific.  I  am  not  sure  that  it  is  per- 
fectly clear  in  my  mind.  I  will  try  to  be  as  clear  as  I  can. 

As  I  understand  the  Robinson-Patman  Act  as  it  now  stands,  the 
relevant  focal  point  of  inquiry,  unlike  in  the  case  of  the  Sherman  Act, 
is  not  the  market  generally,  the  relevant  market,  whatever  that  might 
be,  but  the  individual  businessman  who  has  felt  the  effects  of  the  dis- 
criminatory practices  that  are  made  per  se  violations  by  the  Robinson- 
Patman  Act. 

I  would  assume  that  if  section  2  were  amended  along  the  lines  sug- 
gested by  Professor  Jones,  that  it  would  require  the  courts  to  determine 
whether  or  not  the  discriminatory  activities  had  an  anticompetitive 
effect  in  the  relevant  market.  I  do  not  have  very  much  experience  in 
determining  what  is  a  relevant  market  for  antitrust  purposes,  but  I 
feel  rather  sure  that  the  relevant  market  will  not  be  tlie  market  that  is 
relevant  to  the  individual  consumer,  it  will  not  be  the  10  or  20  blocks 
surrounding  his  house.  It  may  be  the  Los  Angeles  area,  it  may  be 
even  narrower  than  that,  and  perhaps  will  be  the  Watts  area. 

But  I  doubt  very  seriously  that  it  will  be  a  10-block  area,  the  area 
that  the  inner  city  consumer  can  reasonably  expect  to  do  his  marketing 
in.  It  is  for  that  reason  that  I  am  very  concerned  about  shifting 
emphasis  away  from  the  effects  on  the  individual  businessman  to  the 
effects  on  what  is  rather  amorphous  to  me  at  this  point,  the  relevant 
market  generally,  because  I  am  not  sure  that  the  relevant  market  is 
at  all  relevant  to  the  consumers  served  by  that  market. 
Mr.  DiNGELL.  Mr.  Berlin,  does  that  complete  your  statement? 
Mr.  Berlin.  I  think  so,  Mr.  Chairman. 
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Mr.  DiNGELL.  Mr.  Potvin. 

Mt.  Potvin^.  Mrs.  Angevine,  it  seems  to  me  that  in  the  field  of  con- 
sumer protection  one  of  the  basic  problems  faced  by  the  Congress,  by 
organizations  such  as  yours,  and  indeed  by  at  least  some  of  the  Federal 
agencies,  pertains  to  the  liaison  or  lack  of  same  between  sister  agen- 
cies. Nov:,  if  you  have  a  consumer  Avatchdog  agency,  be  it  the  FTC, 
or  even  if  certain  legislation  is  adopted  creating  a  new  one,  what  would 
your  thought  be  if ^ they  make  a  finding,  so  to  speak,  as  an  example, 
(hat  lumber  is  being  acceptably  marketed,  or  a  fabric  is  fiammable  as 
the  case  may  be,  should  not  other  agencies  that  are  in  the  business  of 
implementing  on  a  day-to-day  basis  in,  for  example,  the  promulgation 
of  standards,  the  policing,  and  so  forth,  should  they  not  be  required  to 
honor  the  finding  by  the  consumer  v.'atchdog  ? 

Mrs.  Angevine.  We  very  much  think  they  should  be.  But  this  of 
course  is  not  happening  right  now  in  a  great  many  instances. 

One  of  the  things  which  I  think  would  be  an  example  of  this  is  that 
the  Federal  Trade  Commission  is  supposed  to  be  enforcing  the  flam- 
mable Fabrics  Act.  They  have  been  highly  criticized  for  not  doing 
this.  And  yet  they  have  only  one  standard  set  by  the  Commerce  De- 
partment at  this  point  to  enforce.  The  Commerce  Department  has  not 
done  its  job.  So  you  have  an  interplay  here  where  one  agency  really  is 
limited  by  the  activity  of  another. 

Mr.  Potvin.  And  then  w^orse,  we  discover  that  the  agency  now  pro- 
poses to  take  40  people  off  flammable  fabric  enforcement. 

Mrs.  Angevine,  Right. 

]\Ir.  Potvin.  On  this  question  of  standards  in  the  lumber  business,  as 
an  example,  this  subcommittee  some  months  ago  was  in  receipt  of  a 
letter — it  was  an  official  act  of  the  Commission,  and  although  signed 
by  the  chairman,  it  represented  a  docket  action,  and  the  concerted  ac- 
tion of  all  five  commissioners — stating  that  the  recently  promulgated 
lumber  standard  over  at  Commerce,  if  implemented  in  the  manner  in- 
dicated by  the  industry,  would  run  grave  risk  of  violating  section  5 
of  the  FTC  Act.  And  yet  here  is  Commerce  all  gearing  up  to  go  ahead 
and  do  just  that.  Does  it  not  strike  you  that  this  constitutes  grossly  in- 
efficient public  administration. 

Mrs.  Angevine.  Verj'  much  so.  We  need  an  oversight  agency,  or  cer- 
tainly we  need  the  Congress  to  do  oversight  committee  work  every  now 
and  then  on  some  of  these. 

And  I  think  the  lumber  standard  is  a  very  good  example.  As  you 
know,  about  a  year  ago,  I  talked  with  members  of  this  committee  about 
reports  we  were  getting  that  the  lumber  standards  committee  were 
holding  committee  hearings  of  its  so-called  advisory  committee  and 
setting  lumber  standards  without  a  consumer  representative  present. 
We  asked  the  chairman's  help  in  trying  to  find  out  whether  this  was 
true  or  not.  I  notice  in  the  paper  that  that  is  still  an  issue.  So  we  don't 
seem  to  have  solved  that  one  yet. 

Mr.  Potvin.  One  of  the  difficulties  with  the  consumer  thing  of 
course,  is  that  no  one  wears  an  armband,  or  for  that  matter  a  head- 
band, saying  consumer,  and  sometimes  it  is  difficult  to  tell.  Are  you 
referring,  ma'am,  to  the  Jack  Anderson  column  in  the  February  5 
Washington  Post  ? 

Mrs.  Angevine.  Right.  I  must  confess  that  I  am  a  day  behind,  since 
I  just  got  back  to  town  and  haven't  been  reading  Washington  papers. 
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^Ir.  PoTviN".  As  I  understand  the  incident  you  refer  to,  in  appoint- 
ing a  consumer  to  a  particular  standards  committee,  as  it  happens 
on  lumber,  they  designated  the  spokesman  of  the  National  Retail 
Association,  who  then  stood  up  and  said,  gentlemen,  I  thank  you  on 
belialf  of  the  retailers  and  they  said  in  effect,  shut  up,  you  are  a  con- 
sumer now.  So  this  rather  illustrates  the  difficulty. 

How  do  you  feel  on  the  whole  that  the  standards  programs  are  doing 
in  terms  of  consumer  representation  ? 

^Irs.  Ange\t[ne.  Very  poorly. 

Mr.  PoTViN".  Do  you  feel  that  this  too  is  a  common  tie  between  the 
small  business  and  the  consumer  community,  that  they  are  both 
excluded. 

^Irs.  Angevine.  Correct.  We  need  to — we  have  no  voice  in  the  inner 
channels  when  they  are  making  all  the  decisions,  but  we  are  the  ones 
affected  by  the  decisions  that  are  made,  both  the  small  business  man 
and  the  consumer. 

Mv.  PoT\^i]sr.  One  of  the  salient  points  of  attack  upon  the  Commission 
has  been  that  they  spend  perhaps  far  too  large  a  percentage  of  their 
total  resources  on  furs  and  wool  fabrics.  Now,  confining  ourselves 
to  the  flammable  thing,  I  have  before  m?  an  excerpt  from  House  Report 
No.  972  from  the  first  section  of  the  90th  Congress  as  issued  by  the 
Committee  on  Interstate  and  Foreign  Commerce.  And  they  found  out 
that  the  Public  Health  Service  pointed  out  that  at  least  150,000  persons 
a  year  are  burned  seriously  enough  to  receive  a  doctor's  care  or  to 
restrict  their  actions  as  a  result  of  the  ignition  of  clothing.  Does  this 
strike  you  as  trivia  ? 

Mrs.  Angevine.  Absolutely  not.  I  think  that  even  one  person  would 
not  be  trivia.  It  is  ridiculous  in  a  nation  that  has  the  ability  we  have 
not  to  know  what  is  in  any  garment  that  is  being  made.  It  is  ridiculous 
to  sell — for  anyone  to  wear  something  that  is  highly  flammable. 

yir.  Berlin.  May  I  just  add  one  thing,  counsel. 

Mrs.  Angevine  Very  properly  pointed  out  a  few  moments  ago  that 
the  responsibility  in  this  area  should  not  be  directed  solely  at  the 
FTC,  because  the  Commerce  Department  has  fallen  far  short  of  doing 
what  is  required  of  it.  I  was  somewhat  shocked  at  what  I  learned, 
when  I  spoke  a  couple  of  months  ago  with  members  of  the  attorney 
general's  office  of  the  State  of  New  York  about  their  experiences  under 
the  flammable  fabrics  legislation.  New  York  has  adopted  the  Federal 
statute  and  the  Federal  standards.  They  tell  me  that  invariably  the 
overwhelming  majority  of  articles  that  are  tested  by  utilization  of  the 
Federal  standards  as  now  promulgated  by  the  Commerce  Department, 
pass  with  flying  colors.  And  I  am  talking  about  flammable  night- 
gowns that  are  worn  by  small  children  which  have  resulted  in  several 
deaths  over  the  past  several  years  in  the  State  of  New  York  alone, 
nightgowns  that  ignited  almost  spontaneously.  They  tell  me  that  prac- 
tically every  garment  which  they  have  tested  over  the  last  year  and  a 
half,  utilizing  the  Department  of  Commerce  standards  that  are  now  in 
existence,  has  passed. 

So  I  am  not  entirely  sure  that  we  can  be  overly  critical  of  the  FTC 
for  not  having  a  very  active  enforcement  program.  There  is  really 
very  little  to  enforce,  in  view  of  the  abysmal  failure  of  the  Commerce 
Department  to  do  any  meaningful  standard  promulgation  in  the  flam- 
mable fabrics  area. 
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Mr.  HoRTON.  Mrs.  Angevine,  I  just  want  to  commend  you  for  your 
statement.  I  realize  you  have  kind  of  hit  the  high  spots  of  the  concern 
that  your  group  has  in  this  field.  You  did  refer  to  the  problems  of 
natural  gas,  and  I  assume  you  have  done  some  study  and  some  work 
in  this  particular  field.  But  I  do  want  to  share  with  you  my  personal 
view,  too,  that  this  is  a  serious  problem  of  protecting  the  small  busi- 
nessman, and  providing  him  with  the  wherewithal  that  he  can  com- 
pete in  today's  market.  I  can  assure  you  that  is  the  principal  motiva- 
tion of  this  subcommittee  and  this  committee  on  small  business.  And 
it  is  a  very  difficult  problem.  And  we  do  appreciate  your  work  and  the 
work  of  your  organization  on  behalf  of  consumers,  and  also  your  work 
on  behalf  of  the  small  businessman.  We  need  whatever  support  we  can 
get  wherever  we  can  get  it,  because  it  is  a  real  serious  problem  to  try 
to  conduct  small  business  in  the  world  of  big  business  that  has  grown 
up  in  the  last  few  years.  And  I  am  not  condemning  big  business.  I 
think  there  is  a  place  for  all  of  it.  But  I  am  personally  very  much  con- 
cerned about  the  difficulties  of  the  small  businessman  in  existing  in 
today's  circumstances.  I  think  your  statement  has  helped  the  subcom- 
mittee very  much. 

]\Irs.  Angevixe.  Thank  you,  Mr.  Congressman. 

Mr.  Berlin.  May  I  just  emphasize  one  point  about  the  natural  gas 
situation. 

Most  small  business  programs  generally  require  some  Federal  as- 
sistance to  assist  and  to  stimulate  the  development  of  small  business. 
The  point  that  must  be  emphasized  here  is  that  we  are  not  suggesting 
any  new  Federal  program  requiring  any  expenditure  of  Federal  re- 
sources. We  are  suggesting  merely  a  slight  modification  of  Interior 
Department  policy  which  would  result  in  no  loss  of  resources  to  the 
Federal  Government,  it  would  result  in  absolutely  no  expenditure  of 
resources  by  the  Federal  Government,  it  would  permit  participation 
by  small  business,  and  would  have  as  its  result  considerable  consumer 
benefit. 

Mr.  PoTviN.  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  Potvin.  Mrs.  Angevine,  there  is  just  one  further  point  that  I 
would  like,  if  I  may,  to  explore  with  you  briefly. 

There  has  been  a  great  deal  of  rhetoric  in  recent  months  in  and 
around  Washington,  and  I  guess  realistically  there  is  nothing  unusual 
about  that  really.  But  directed  to  the  point  that  the  FTC  was  going 
to  do  these  brave  new  things  in  consumer  protection — and  I  don't 
know  that  it  has  ever  been  spelled  out  precisely,  but  one  rather  re- 
ceived the  impression  that  they  were  going  to  have  a  friendly  FTC 
investigator  in  and  out  of  every  retail  store  in  the  country,  doing 
much  more  at  the  local  level. 

And  this  is  part  of  a  new  federalism,  that  rather  than  State  and 
local  communities  doing  it,  that  it  was  going  to  be  done  at  the  Federal 
level  by  Federal  investigators.  Now,  you  seem  to  have  some  familiar- 
ity with  the  new  budget  proposal.  Would  you  comment  on  whether 
the  dollars  and  the  bodies  are  being  provided  to  turn  this  rhetoric 
into  reality  in  your  judgment. 

]Mrs.  Angevine.  In  my  judgment  absolutely  not.  There  are  only 
$175,000,  or  something  like  that,  not  already  committed  for  pay 
increases  in  the  amount  of  money  that  has  been  asked  for.  And  so 
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far  as  I  have  been  able  to  learn,  there  are  only  about  a  dozen  people 
that  are  being  added  to  go  around  the  country  examining.  And  this 
is  of  course  totally  unrealistic. 

Mr.  PoTviN.  Let  me  ask  this.  Does  this  perhaps  cosmetically  hide 
an  even  cruele^-  hoax,  in  that  I  think  the  awareness  of  consumer  prod- 
ucts is  a  national  phenomenon  that  is  happening  at  the  grassroots 
simultaneously  wall  to  wall. 

Thus  we  have  seen  that  New  York  suddenly  has  what  has  been 
referred  to  as  Virginia  Knauer,  North. 

Mrs.  Angevine.  I  haven't  heard  that  one. 

Mr.  PoTviN.  If  people  take  this  rhetoric  seriously  as  they  see  it,  as 
it  appears  across  the  television  or  national  wire  services,  would  not 
it  happen  that  the  city  councils  or  State  legislatures  reading  that  "all 
of  these  wonderful,  wonderful  things  are  going  to  happen  by  the 
FTC,"  will  fail  to  appropriate  the  money,  won't  commence  the  pro- 
grams to  do  it  at  the  local  level,  because  they  feel  that  it  has  been 
preempted  or  at  least  provided  for  by  the  Federal  level. 

Mrs.  Angevine.  This  is  one  of  the  stumbling  blocks  that  consum- 
ers are  running  into.  As  you  may  or  may  not  know,  consumers  are 
trying  all  around  the  country  to  get  city  or  county  consumer  repre- 
sentation in  their  governments,  and  they  are  running  into  the  fact 
that,  why  should  we  vote  the  funds  w,hen  it  is  all  being  done  in  Wash- 
ington. And  this  is  very  real. 

Mr.  PoTviN.  So  that  in  addition  to  the  failure  to  provide  adequately 
at  the  Federal  level,  nonetheless  talking  as  though  you  were  going  to 
has  the  additional  effect,  and  perhaps  the  even  more  serious  effect,  of 
preventing  adequate  local  action  in  many  areas  where  it  might  other- 
wise have  occurred  ? 

Mrs.  Angevine.  It  is  highly  possible. 

Mr.  PoTViN.  Thank  you. 

Mr.  DiNGELL.  Mr.  Wertheimer. 

Mr.  Wertheimer.  Just  following  up  on  that  point  a  minute,  of 
course  your  basic  position  is  that  the  Federal  Government  should 
be  making  the  strongest  possible  efi'orts  in  this  area  of  consumer 
protection. 

Mrs.  Akgevine.  By  all  means.  But  I  don't  want  them  to  be  saying 
they  are  going  to  make  a  forward  step  and  then  not  doing  anything 
about  it.  I  think  that  we  must  reorder  the  priorities  in  FTC,  and  then 
get  the  funding  and  get  the  congressional  support  to  make  it  the  kind 
of  agency  it  should  be. 

Mr.  Wertheimer.  Thank  you. 

Mr.  DiNGELL,  Mrs.  Angevine,  Mr.  Potvin  has  discussed  with  you 
a  matter  of  singular  concern  to  me.  And  that  is  the  capacity  of  the 
agency  that  we  have  been  discussing  this  morning,  the  Federal  Trade 
Commission,  to  properly  carry  out  its  statutory  responsibility  in  en- 
forcing the  law.  I  would  like  to  treat  first  the  question,  can  the  will  of 
Congress  in  enacting  legislation  like  the  flammable  fabric  legislation, 
the  sundry  pieces  of  law  that  we  have  dealing  with  consumer  decep- 
tion, and  things  of  this  kind,  disregard  them  because  of  budgetary 
shortages? 

Is  this  something  that  they  have  a  discretion  to  do?  Aren't  they 
supposed  to  carry  out  the  law  as  written. 
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]Mrs.  A^sTGEViNE.  It  seems  to  me  that  the  agency  is  committed  to 
carry  out  the  law  as  passed  by  Congress. 

Mr.  DiNGELL.  And  isn't  it  a  fact  that  failure  so  to  do  constitutes  in 
effect  a  breach  of  responsibility,  of  trust  ? 

Mrs.  Angevine.  Certainly  a  breach  of  responsibility. 

Mr.  DiNGELL.  I  am  concerned  about  the  fact  that  other  intermediary 
agencies  like  the  Bureau  of  the  Budget  should  interpose  budgetary 
questions  between  a  question  of  carrying  out  the  law  and  the  alloca- 
tion of  financial  resources.  Do  you  have  a  comment  on  this  matter? 

Mrs.  Angevine.  I  am  very  concerned  about  the  Bureau  of  the 
Budget,  not  only  on  that  score,  but  on  having  so  many  industry  com- 
mittees on  which  they  have  no  consumers  representation,  and  to  which 
they  deny  consumer  representation.  So  you  have  hit  a  very  sore  point 
with  me  when  you  hit  on  the  Bureau  of  the  Budget.  I  think  that  we 
are  in  danger  somewhat  of  having  the  most  important  segment  of  the 
Government  become  the  Bureau  of  tlie  Budget  answerable  to  no  one. 

]Mr.  Berlin.  Mr.  Chariman,  you  raise  a  very  important  point.  It  is 
a  dilemma  that  has  been  bothering  us  for  some  time. 

Let  me  give  you  one  illustration. 

Congress,  as  you  know,  passed  the  so-called  Truth  in  Packaging  Act. 
That  act  has  gone  virtually  unimplemented.  There  are  three  agencies 
that  have  responsibility  for  its  implementation,  the  Federal  Trade 
Commission,  the  Food  and  Drug  Administration,  and  the  Commerce 
Department.  The  manpower  allocations  have  varied  from  zero  in  one 
agencv  to  a  maximum  of  five  in  the  most  aggressive  agency.  We  wor^ 
thinking  over  this  past  year  or  so  of  trying  to  go  to  court  on  the  theory 
that  the  consumers  of  this  Nation  were  the  beneficiaries  of  the  con- 
gressional declaration  of  concern,  and  by  God  the  agencies  entrusted 
with  the  implementation  of  those  policies  have  an  obligation  to  those 
consumers  to  do  what  they  should  by  way  of  implementation. 

But  as  you  well  know,  to  try  to  sue  the  President,  well  that  is  not 
possible — the  Budget  Bureau,  that  is  undoubtely  impossible — to  sue 
the  three  agencies,  they  hide  behind  the  fact  that  they  have  been 
blocked  by  the  administration,  by  the  Budget  Bureau,  by  the  "V^Tiite 
House — there  is  no  effective  way,  as  far  as  I  can  tell  that  the  con- 
sumers can  make  sure  that  agencies  are  in  fact  implementing  statutes 
passed  for  their  benefit.  And  this  is  why  Mrs.  Angevine  emphasized 
at  the  beginning  of  her  statement  that  she  hoped,  we  all  hope,  that 
in  this  the  becrinning  of  a  new  budget  season,  that  the  Congress  will 
concern  itself  not  only  with  funding  levels,  but  with  allocations  of 
priorities.  In  one  respect  the  Food  and  Drug  Administration  cannot 
be  blnmed  for  its  lade  of  implementation  of  the  fair  packaging  and 
labeling  act,  the  truth  in  packaging  act,  because  in  its  budget  approval 
of  a  year  ago,  and  I  think  of  2  years  ago  as  well,  the  Congress  in  the 
appropriate  committee  reports  specifically  directed  that  agency  not 
to  concentrate  any  resources  in  the  area  of  implementing  truth  in 
packaging. 

Mr.  DiNGELL.  Who  did  ? 

^Ir.  Berlin.  I  am  fairly  certain  that  it  was  in  the  House  Committee 
report. 

Mr.  DiNGELL.  The  Appropriations  Committee  ? 

Mr.  Berlin.  Committee. 

Mr.  DiNGELL.  I  would  be  very  interested  in  that. 
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Mr.  Berlin.  I  will  try  to  dig  that  out  for  you,  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Mrs.  Angevine,  I  would  like  to  touch  once  again  on  the 
Bureau  of  Textiles  and  Furs. 

Mrs.  AxGEVT]srE.  Yes,  sir. 

Mr.  Oden.  We  have  discussed  so  far  the  Flammable  Fabrics  Act. 
Another  question  comes  up  regarding  the  Commission's  investigators 
in  the  Bureau  of  Textiles  and  Furs.  When  they  go  out  and  make  on- 
the-spot  investigations,  they  not  only  check  for  flammable  fabrics  in 
the  manufacturer's  plant  or  in  the  department  store  selling  the  mer- 
chandise, they  also  check  for  correct  labeling,  or  the  fact  that  the 
article  is  labeled.  With  the  technology  today  in  manufacturing  syn- 
thetic wearing  material  and  wearing  apparel,  the  question  has  been 
raised  with  regard  to  inspectors  checking  to  make  sure  that  a  piece 
of  wearing  apparel  is  clearly  labeled  as  to  the  content  of  the  fabric, 
the  washing  procedures  that  must  be  followed,  whether  it  must  be  dry- 
cleaned,  washed  in  cold  water  or  warm  water,  et  cetera.  In  this  regard, 
would  you  consider  clear  and  conspicuous  labeling  of  apparel  to  be 
trivia  or  something  that  the  consumer  today  is  extremely  concerned 
about? 

Mrs.  Ange\^ine.  We  don't  think  it  is  trivia  at  all.  As  a  matter  of 
fact,  we  testified — CFA  filed  a  statement — but  a  great  many  consum- 
ers came  in  from  around  the  country  and  testified  on  this  very  thing 
just  before  Consumer  Assembly  in  the  middle  of  January.  These 
FTC  hearings  are  being  continued,  I  believe,  in  March.  And  that  is 
exactly  the  point  that  is  being  made  by  consumers.  With  the  increas- 
ing number  of  different  kinds  of  products  that  are  manmade  and  that 
no  one  has  experience  handling — either  cleaning  or  washing — it  is  im- 
perative that  ^nbels  be  put  on  the  garment  itself  so  that  you  know 
what  to  do  with  it. 

Mr.  Oden.  Would  you  consider  it  strange  that  at  a  time  when  the 
Commission  has  been  attacked  for  not  fulfilling  its  statutory  mandates 
and  not  doins:  the  job  it  should  be  doing  for  the  consumers,  that  the 
one  Bureau  that  appears  to  have,  I  guess  one  could  say,  the  finest  rec- 
ord of  enforcement,  that  being  the  Bureau  of  Textiles  and  Furs,  which 
in  the  last  year  made  10,000  inspections  and  issued  over  a  hundred 
cease-and-desist  orders  against  not  only  flammable  fabrics  but  also 
false  labeling  of  wearing  apparel — wouldn't  it  seem  strange  to  you 
that  at  a  time  when  the  Commission  has  been  attacked  for  doing  noth- 
ing, that  at  the  same  time  critics  of  the  Commission  are  going  after 
the  one  Bureau  that  seems  to  have  the  best  record  in  enforcement  ? 

Mrs.  Angevtne.  Very  strange. 

Ml-.  Oden.  No  further  questions. 

Ml'.  Wertheimer.  Mr.  Chairman. 

Mr.  Dtngei.l.  Mr.  Wertheimer. 

Mr.  Werthehmer.  On  that  point,  the  ABA  report  of  a  study  of  the 
Federal  Trade  Commission  made  the  following  finding:  That  nearly 
40  percent  of  total  investigations  opened  at  the  FTC,  and  50  percent 
of  complaints  filed  at  the  Commission,  involved  the  Bureau  of  Textiles 
and  Furs.  Now,  when  we  talk  about  priorities,  and  we  talk  about  the 
role  (hat  the  Federal  Trade  Commission  should  be  playing,  doesn't 
this  raise  in  your  mind  a  question  as  to  whether,  in  fact,  there  has 
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been  an  overemphasis  at  the  Federal  Trade  Commission  in  terms  of 
Bureau  of  Textiles  and  Furs  activities. 

Mrs.  Angevine.  I  don't  feel  that  I  really  can  answer  that  with  any 
yes  or  no  answer,  because  it  may  be  that  that  is  the  only  agency  that 
was  doing  what  it  is  we  think  all  of  them  ought  to  do.  And  I  would 
hate  to  say  they  weren't  doing  their  job.  They  were.  But  what  happens 
to  the  rest  of  them  ?  Why  were  they  not  coming  up  to  that  same  level  ? 
I  wish  I  knew. 

Mr.  Berlin.  I  would  hope  we  would  not  tend  to  gage  consumer  prob- 
lems by  the  volume  of  complaints  received  by  the  FTC.  I  suspect  that 
the  volume  of  complaints,  w^hich  I  consider  rather  low,  might  well  be 
a  result  of  a  lack  of  consumer  awareness  of  the  availablility  of  the 
FTC  for  the  resolution  of  these  complaints.  I  suggest  this,  because 
yesterday  morning  I  heard  Virginia  Knaeur  North  testify,  and  she 
pointed  out  that  the  FTC  resolved  65  complaints  last  year  in  the  area 
of  deceptive  trade  practices,  while  her  office  in  New  York  receives 
more  than  twice  that  number  of  complaints  on  a  daily  basis.  I  suspect 
that  the  FTC's  complaint  record  may  not  be  an  accurate  weathervane 
of  consumer  concerns,  because  I  am  not  quite  sure  that  consumers  have 
the  confidence  in  the  FTC  to  make  known  their  concerns  to  that 
agency. 

I  think  this  is  borne  out  by  the  fact  that  local  agencies  that  have 
been  more  aggressive  and  have  received  more  publicity  for  their  activi- 
ties in  theconsumer  protection  area  are  receiving  a  far  greater  volume 
of  consumer  inquiries  and  complaints  than  is  the  Commission. 

Mr.  Wertheimer.  Let  me  read  some  of  the  testimony  here  by  a  man 
who  was  a  member  of  the  ABA  study  group,  Ira  Millstein.  He  said : 

I  tliink  tha  most  striking  finding  that  the  report  referred  to  was  the  fact  that 
in  the  area  of  false  and  deceptive  advertising  and  retail  fraud,  for  example,  with 
which  I  am  very  familiar,  working  in  the  field,  they  had  12  lawyers,  the  Commis- 
sion had  12  lawyers  assigned  to  study  spectacularly  important  projects,  whereas 
they  had  a  hundred  people  in  personnel  working  on  labeling. 

Now,  I  certainly  would  agree  that  one  can't  criticize  a  bureau  solely 
for  doing  what  they  are  doing  correctly  if  that  is  the  case.  However, 
we  also  have  to  deal  with  the  reality  of  the  situation  here.  The  Fed- 
eral Trade  Commission  has  been  subjected  to  a  lot  of  criticism  in  terms 
of  the  priorities  they  have  been  using.  I  would  imagine  that  they  have 
been  subjected  to  that  same  kind  of  criticism  from  your  group. 

Mrs.  A  ATOE^^TivE.  Verv  much. 

Mr.  Wertheimer.  Within  the  limitations  of  the  amounts  of  funds 
they  are  going  to  get  then,  don't  we  also  have  to  look  at  the  priorities 
they  are  carryino;  out  at  that  time,  and  couldn't  it  very  possibly  be  a 
legitimate  function  to  try  to  turn  around  those  priorities  by  changing 
personnel  from  one  bureau  to  another  ? 

Mrs.  Angevine.  I  would  assume  that — I  would  certainly  hope  that 
there  is  a  total  restudy  of  priorities  all  of  the  time.  The  Commission 
itself,  with  the  administration  supportinir  it,  should  try  to  develop 
rational  priorities  for  this  coming  year.  The  Congress  should  see  that 
the  funds  were  available  to  cnrry  out  priorities  that  are  reasonable.  If 
it  is  necessary  to  cut  some  of  them  back,  such  a  decision  could  be  made. 
'Bvt  T  pva  no^  qiv^9  sure  tha^  it  is. 

Mr.  Berlin.  No  one  will  dispute  the  fact  that  with  the  existing 
budget  limitations  there  will  have  to  be  a  reassassment  of  priorities. 
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But  I  think  we  have  to  focus  on  those  budget  limitations  for  a 
moment.  Here  we  are  dealing  with  the  sole  agency  of  Government 
that  today  is  supposed  to  be  the  consumer  guardian.  There  is  no  other 
agency  with  comparable  responsibility.  I  don't  know  the  number  of 
bills  that  are  pending  before  both  Houses  of  the  Congress  now  to  estab- 
lish all  sorts  of  consumer  protection  agencies  but  it  is  large,  and  God 
only  knows  when  one  will  be  passed.  But  we  supposedly  have  one,  a 
consumer  protection  agencj^  now.  And  yet  we  are  allocating  to  it 
slightly  in  excess  of  $20  million  out  of  a  budget  in  excess  of  $200 
billion. 

Mr.  Wertheimee.  Along  these  lines,  wouldn't  the  $6  million  in- 
crease that  the  Federal  Trade  Commission  originally  asked  for,  in  your 
opinion,  be  inadequate  to  meet  the  totality  of  responsibilities  the  FTC 
actually  has. 

Mrs.  AisTGEviXE.  They  asked  for  $6  million. 

Mr.  Berlhst.  That  is  correct. 

Mr.  Wertheimer,  It  would  be  6  million  more.  But  in  terms  of  what 
you  are  talking  about,  jou  are  advocating  really  a  new  appraisal  of  the 
budgetary  requirements  of  the  Federal  Trade  Commission  in  terms  of 
the  responsibilities  they  have  in  our  society  today,  aren't  you. 

Mrs.  Ange\t[ne.  Eight. 

Mr.  Berlin.  We  heartily  endorse  the  notion  that  we  need  a  new  kind 
of  consumer  protection  mechanism  in  the  Federal  Government.  We  are 
not  at  all  convinced  that  the  FTC  alone  should  have  that  responsi- 
bility. But  at  least  until  that  mechanism  is  developed  by  the  Congress, 
let's  at  least  give  the  only  agency  with  any  supposed  dedication  to  con- 
sumer protection  the  resources  necessary  to  do  even  a  minimal  job. 

Mr.  DiNGELL.  If  the  gentleman  would  yield,  aren't  you  effectively 
saying  that  we  ought  to  give  the  boy  a  suit  that  will  fit  rather  than 
sawing  off  his  arms  and  legs  to  fit  what  is  obviously  a  hopelessly  and 
inadequate  suit. 

Mr.  Berlin.  That  is  a  very  good  way  to  put  it. 

]\Ir.  DiNGELL.  And  don't  we  find  ourselves  in  a  rather  awkward  situ- 
atioii  in  trying  to  propose  an  obviously  too  thin  budget  at  the  Federal 
Trade  Commission. 

IMr.  Berlin.  And  of  course  a  misfitting  suit  may  well  be  deceptive 
labeling  in  itself. 

Mr.  Dingell.  And  of  course  we  find  ourselves  on  the  thoroughly 
unpleasant  situation  of  listening  to  people  recommend  priorities  that 
have  not  even  gone  into  the  question  of  what  the  FTC's  budget  is  and 
what  is  adequate  to  carry  out  the  problems  assigned,  isn't  that  cor- 
rect ? 

]\Ir.  Berlin.  That  is  correct. 

That  is,  they  proceed  on  the  premise  that  the  existing  funding  levels, 
perhaps  with  some  minimal  increase,  are  apporpriate. 

Mr.  Dingell.  Wlien  in  fact  we  find  ourselves  confronted  with  the 
situation  that  probably  the  FTC  needs  more  money  in  addition  to  a 
possible  review  of  its  priorities  and  a  reexamination  of  its  responsi- 
iDilities,  but  definitely  more  money  to  carry  out  the  responsibilities  to 
which  Congress  has  assigned  it  ? 

]Mr.  Berlin.  That  is  absolutely  right. 

Mr.  Dingell.  Thank  you  veiy  much,  Mrs.  Angevine. 
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We  are  ahvays  izlad  to  see  yon  and  renew  friendships  that  we  value. 

Mr.  Berlin,  we  also  are  glad  to  see  yon.  And  thank  you  for  the  time 
you  have  given  us. 

The  next  witness  is  Mr.  Stewart  W.  Pierce. 

As  you  take  your  seat,  Mr.  Pierce,  would  you  give  our  reporter  your 
full  name  and  address  so  that  we  may  identify  you  for  the  purpose  of 
the  record  ? 

TESTIMONY  OF  STEWAET  W.  PIERCE,  RICHMOND,  VA. 

Mr.  Pierce.  My  name  is  Stewart  W.  Pierce.  My  address  is  25  Libbie 
Avenue,  Richmond,  Va. 

Mr.  Chairman,  and  committee  members,  I  appreciate  your  invitation 
with  its  opportunity  to  appear  before  this  committee,  as  an  individual 
citizen  and  consumer.  I  propose  to  present  certain  facts  and  comments 
on  the  delivered  pricing  practices  in  the  tobacco  industry  and  related 
matters  which,  hopefully,  will  be  of  interest  to  the  committee. 

To  the  extent  that  delivered  pricing  may  be  challenged  as  anticom- 
petitive or  as  a  continuing  economic  injustice  in  this  or  any  in- 
dustry, I  urge  your  action  through  new  legislation  or,  as  in  the  case 
of  tobacco,  by  insistence  upon  antitrust  enforcement. 

In  1948  the  House  Small  Business  Committee  issued  a  report  on 
monopolistic  and  unfair  trade  practices.  In  that  report,  the  failure  to 
achieve  any  public  benefit  from  the  Supreme  Court  tobacco  antitrust 
decision  (1946)  and  the  potential  of  delivered  pricing  as  a  device  of 
monopoly  power  were  treated  as  two  separate  subjects. 

In  the  following  section  (section  A),  it  is  demonstrated  that  de- 
livered pricing  is  a  key  factor  in  the  past  and  present  operation  of  the 
cigarette  industry. 

Mr.  Chairman,  this  outline  supports  the  conclusion  that  the  un- 
changed 80-year-old  delivered  pricing  practice  in  that  industry, 
enforced  by  refusal  to  sell  f.o.b.  origin,  was  and  is  an  antitrust 
violation. 

This  section  covers  the  delivered  pricing  practice  in  the  cigarette 
industry  from  1890  to  1970,  with  particular  emphasis  on  the  refusal 
to  sell  f.o.b.  origin : 

(1)  In  1890,  a  new  form  of  delivered  pricing  (freight  allowed; 
or  f.o.b.  origin,  freight  prepaid)  was  adopted  in  conjunction  with  the 
formation  of  the  American  Tobacco  Co.,  as  a  holding  company.  This 
practice  continues  unchanged  in  use  by  all  cigarette  companies  today. 
Under  single  zone  delivered  pricing,  the  prices  of  the  manufacturers 
are  "uniform"— the  same — at  all  destinations  in  the  continental  United 
States,  Alaska,  and  Hawaii. 

(2)  During  the  First  World  War,  the  Federal  Government  tried, 
unsuccessfully,  to  purchase  cigarettes  on  a  straight  f.o.b.  origin  basis. 
Again  without  success,  the  Government  then  tried  to  recover  moneys 
in  excess  of  transportation  charges  actually  paid  by  the  manufac- 
turers, primarily  on  shipments  to  the  Armed  Forces.  As  recently  as 
1965,  the  companies  were  refusing. to  sell  to  the  Government  on  a 
bona  fide  f.o.b.  origin  basis — by  quoting  "the  same  price  on  basis  of 
f.o.b.  origin  as  tliey  do  on  f.o.b.  destination." 

(3)  In  1944,  a  Federal  Circuit  C'ourt  noted  the  "uniformity"  of 
cigarette  prices  (as  between  destinations),  as  well  as  "identical  list 
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prices" — as  between  the  individual  companies.  The  same  court  de- 
scribed the  pricing  practices  of  the  major  companies  in  these  words: 
''Such  list  prices,  upon  which  the  whole  price  policy  of  the  manufac- 
turers is  based,  are  entirely  arbitrary  and  are  justified  on  no  economic 
ground." 

Although  this  antitrust  conviction  was  affirmed  by  the  landmark 
Supreme  Court  decision  of  1946,  the  Department  of  Justice  has  never 
followed  through  to  end  the  practices  which  led  to  this  conviction, 
a  state  of  affairs  described  as  "inexplicable  and  indefensible." 

Even  though  the  exact  transportation  cost  is  not  known — except  to 
the  companies  themselves — it  is  clear  that  this  factor  is  not  insignifi- 
cant. For  example,  in  1951,  a  major  manufacturer  viewed  with  alarm 
the  proposed  5  percent  increase  in  transportation  rates  by  a  single 
mode  to  a  single  geographical  area. 

On  the  other  hand,  the  cigarette  companies  were  "rewarded"  with 
a  windfall — of  an  unknown  amount — when  the  3  percent  Federal 
transportation  tax  was  repealed  in  1959.  This  repeal  reduced  the 
transportation  cost  paid  by  the  manufacturers — by  a  factor  60  per- 
cent of  that  represented  by  the  proposed  freight  increase — which  had 
caused  such  alarm.  Delivered  prices  were  not  reduced,  nor  were  direct- 
list  purchasers  given  the  opportunity  to  buy  f.o.b.  origin  and  thus 
benefit  from  repeal  of  the  transportation  tax. 

Mr.  Chairman,  the  next  section  outlines  the  delivered  pricing  prac- 
tices in  several  major  industries,  once  again  emphasizing  the  refusal 
to  sell  f.o.b.  origin,  I  would  like  to  make  a  brief  statement  concerning 
tliese  cases,  and  let  the  details  be  shown  in  the  record  subject  to  any 
clarification,  by  questions,  that  might  be  necessary. 

The  1955  report  of  the  Attorney  General's  Committee  to  Study  the 
Antitrust  Laws  provides  us  with  this  insight  to  delivered  pricing: 
"Where  sellers  desire  to  suppress  price  competition,  a  strictly  enforced 
compulsory  'delivered'  pricing  formula  among  all  industry  members 
can  materially  contribute  to  success." 

Refusal  of  all  industry  members  to  sell  f.o.b.  origin  has  been  the 
singular  factor  in  the  "enforcement"  of  delivered  pricing  practices 
when  held  to  be  unlawful.  Major  examples  have  involved  the  sugar, 
cement,  steel,  electrical  equipment,  and  time  industries. 

The  details  relative  to  these  cases  are  outlined  in  my  statement,  and 
I  would  like  to  sumbit  them  for  the  record. 

Mr.  DiNGELL.  Without  objection  it  is  so  ordered. 

]Mr,  Pteece.  The  next  section  relates  to  an  advisory  opinion  of  the 
Federal  Trade  Commission,  with  an  effort  to  correlate  it  to  the  deliv- 
ered pricing  practices  in  the.  cigarette  industry. 

In  October,  1967,  the  Commission  released  an  advisory  opinion, 
involving  delivered  pricing,  which  is  both  "eyebrow  raising"  and  per- 
plexing from  a  consumer  point  of  view.  Apparently  the  Commission, 
in  its  concern  with  price  discrimination  under  the  Robinson-Patman 
Act,  was  willing  to  ignore  the  countervailing  interest  of  the  purchaser 
(in  performing  his  own  pickup  and  transportation) ,  or  to  regard  that 
interest  as  a  necessary  sacrifice^"a  necessary  result  of  using  a  deliv- 
ered pricing  system." 

Significantly,  the  opinion  does  not  clarify  whether  this  practice 
was  limited  to  the  single  food  manufacturer,  or  was  industrywide.  In 
any  event,  the  question  must  be  raised  as  to  be  wasteful  and  infla- 
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tionary  impact  on  purchases  in  our  total  economy — without  the  alter- 
native of  f  .o.b.  origin  purchase. 

Tlie  economic  roles  and  functions  treated  in  this  advisory  opinion 
can  be  segmented  as  follows : 

(1)  manufacture/seller  sector ; 

(2)  movement/transportation  sector ; 

( 3 )  wholesale  or  retail/purchaser  sector. 

In  this  and  other  instances,  the  seller  and  purchaser  each  have  pri- 
mary decision-making  roles  in  their  respective  sectors.  What  of  the 
middle  and  interconnecting  sector — the  transportation  of  goods  from 
the  manufacturer's  production  or  warehouse  source  ? 

Mr.  Chairman,  I  respectfully  suggest  that  the  consumer — "the 
ultimate  user  of  the  product  being  transported" — has  a  vital  interest 
and  concern  that  the  economic  functions  and  benefits  of  this  sector 
are  fully  and  fairly  utilized. 

Except  when  arbitrarily  and  unilaterally  controlled,  the  variable 
terms  of  sale  and  purchase  should  permit  the  function  of  transporta- 
tion to  be  provided — 

{a)  by  the  seller — ^through  use  of  his  own  transportation 
equipment,  or 

(5)  by  the  purchaser — through  use  of  his  own  transportation 
equipment,  or 

{c)  by  either  the  seller  or  purchaser — through  arrangement 
and  payment  for  the  transportation  services  of  a  third  party, 
usually  independent  of  both. 

In  the  situation  before  the  Commission,  this  seller  chose  not  to 
pla}^  any  role  in  the  transportation  sector  by  use  of  his  ov/n  equip- 
ment ;  but  chose,  instead,  a  role  of  "purchaser"  of  the  necessar}^  trans- 
portation services  from  a  third  party — identified  as  a  "common 
carrier."  Under  the  proposed  terms,  not  approved  by  the  Commis- 
sion, the  purchaser  would  have  made  use  of  his  own  transportation 
equipment;  with  the  seller  still  having  access  to  "common  carriers" 
on  other  shipments.  This  burning  question  must  be  apl-?d :  would  the 
seller  have  been  willing  (and  the  Commission  permissive)  for  the 
purchaser  to  buy  his  goods  f.o.b.  shipping  point  with  access  to  the 
"common  carrier"  for  movement  to  destination  ? 

It  is  important  to  recognize  that  these  "common  carrier"  trans- 
portation services  involve  the  function  of  a  dynamic  and  innovative 
industry  operating  in  the  quasi-public  sector  of  our  national  economy 
under  extensive  regulation  in  the  public  interest. 

Mr.  Chairman,  are  the  antitrust  laws  truly  a  "charter  of  economic 
freedom";  should  we  attempt  to  avoid  "a  degree  of  centralized 
private  decision-making  that  is  incompatible  with  a  free  enterprise 
system";  will  "consumerism"  demand  in  this  decade  that  the  public 
interest  features  of  the  common  carrier  industry  "be  promoted  to  an 
extent  and  in  a  manner  different  from  those  of  the  sixties";  and 
should  "a  major  function  of  Government-perhaps  the  mapor  domes- 
tic function  of  Government" — be  directed  with  urgency  toward  tlie 
full  development  of  the  countervailing  power  of  purchasers  and 
consumers  ? 

If  we  give  affirmation  to  these  principles  (as  I  suggest  we  must), 
can  we  fail  to  protect  and  give  assurance  to  the  purchaser  in  ]iis  right- 
ful role  in  the  transportation  sector?  For  example,  should  we  not 


644 

prohibit  a  seller,  under  industrywide  delivered  pricing,  from  fore- 
stalling a  purchaser  in  the  use  of  his  own  transportation  equipment ; 
or  restraining  a  purchaser  from  access  to  and  use  of  the  transporta- 
tion services  offered  to  the  public  by  the  common  carrier  industry? 

Mr.  Chairman,  there  is  an  urgency  in  the  need  to  speak  out  now, 
and  specifically,  concerning  the  delivered  pricing  practices  of  the 
cigarette  industry.  We  are  fast  approaching  the  point-of -no-return ; 
the  point  in  time  when  the  inertia  and  lack-of-will  of  responsible 
agencies  of  our  Government  will  have  immortalized  this  classic  and 
long-standing  injustice;  a  violation  of  more  than  our  economic  law 
and  order  alone. 

In  conclusion,  I  respectfully  urge  this  committee  to  renew  and 
persist  m  its  expressed  concern  of  1948,  and  to  insure  action— at 
long  last — through  insistence  upon  enforcement  or  by  legislative 
change,  if  the  latter  proves  necessary. 

Mr.  Chairman,  I  thank  you  very  much. 

(The  statement  follows:) 

Statement  of  Stewart  W.  Pierce,  Richmond,  Va. 

Mr.  Chairman,  I  appreciate  your  invitation  witli  it?  opportunity  to  appear 
before  this  Committee,  as  an  individual  citizen  and  consumer.  I  propose  to  pre- 
sent certain  facts  and  comments  on  the  delivered  pricing  nractices  in  he  tobacco 
industry  and  related  matters  which,  hopefully,  will  be  of  interest  to  the 
Committee. 

To  the  extent  that  delivered  pricing  may  be  challenged  as  anticompetitive  or  as 
a  continuing  economic  injustice  in  this  or  any  industry,  I  urge  your  action 
through  new  legislation  or,  as  in  the  case  of  tobacco,  by  insistence  upon  anti- 
trust enforcement. 

In  1948  the  House  Small  Business  Committee  issued  a  report  on  monopolistic 
and  unfair  trade  ; practices.  In  that  report,  the  failure  to  achieve  any  public  bene- 
fit from  the  Supi'cme  Court  tobacco  antitrust  decision  (1946)  and" the  potential 
of  delivered  pricing  as  a  device  of  monopoly  power  were  treated  as  two  separate 
subjects.^ 

In  the  following  section  (Section  A),  it  is  demonstrated  that  delivered  pric- 
ing is  a  key  factor  in  the  past  and  present  operation  of  the  cigarette  industry. 

Mr.  Chairman,  this  outline  supports  the  conclusion  that  the  unchanged/SO- 
year-old  delivered  pricing  practice  in  that  industry,  enforced  by  refusal  to  sell 
f.o.b.  origin,  was  and  is  an  antitrust  violation. 

A.  DELIVERED  PRICING  PRACTICE  IN  THE  CIGARETTE  INDUSTRY    (1890-1970),  ENFORCED 

BY   REFUSAL   TO    SELL   F.O.B.    ORIGIN 

(1)  In  1890,  a  new  form  of  delivered  pricing  (freight  allowed ;  or  f.o.b.  origin, 
freight  prepaid)  was  adopted  in  conjunction  with  the  formation  of  the  American 
Tobacco  Company,  as  a  holding  company.-  This  practice  continues  unchanged  in 
use  by  all  cigarette  companies  today.  Under  single-zone  delivered  pricing  the 
prices  of  the  manufacturers  are  "uniform"— the  same— at  all  destinations  in  the 
continental  United  States,  Alaska  and  Hawaii. 

(2)  During  the  First  World  War.  the  Federal  Government  tried,  unsuccess- 
fully, to  purcha.se  cigarettes  on  a  straight  f.o.b.  origin  basis.  Again  without 
success,  the  Government  then  tried  to  recover  monies  in  excess  of  transportation 
charges   actually  paid   by   the  manufacturers,  primarily   on   shipments   ti.   the 

rr  ^^-^  ^^^^^^^^i^^'^^'  ^^l^J^^  Committee  on  Small  Business,  Monopolistic  and  Unfair 
rn^h^nf/h'"'"!."'''*'--*'*^^*'"?-,?'^  ''''^l°°-^l^^^-  H-  Kept-  2465.  pp.  10.  23:  and  .Tohn  Kenneth 
Galbralth,  Awericftw  Capitalism — The  Concept  of  Countervailing  Power    19.'52    n    .56-57 
v.3^1^-7^^^7  special  appreciation  Is  due  Professor  Galhralth  for   having  "addressed  this 
book  to  the  layman.  .  .  ."  Foreword — p.  viii. 

2  Vernon  A.  Mund,  Business  and  Government,  196.5.  p.  243;  and  U.S.  Industrial  Com- 
mlss  on.  Hearings,  May  9.  1901— testimony  of  James  B  Duke.  (During  Senate  committee 
NZ'&Vmts/Bel-.  9'l948o'°"^''  "^leUyerea  pricing-  as  a  Jev^cTff  monl^TyTower! 
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aruied  forces.^  As  recently  as  1905,  the  companies  were  refusing  to  sell  to  the 
Government  on  a  bona  fide  f.o.b.  oriyin  basis— by  quoting  "the  same  price  on 
basis  of  f.o.b.  origin  as  they  do  on  f.o.b.  destination."  * 

(3)  In  1944,  a  Federal  Circuit  Court  noted  the  "uniformity"  of  cigarette  prices 
(as  between  destinations),  as  well  as  "identical  list  prices"  (as  between  the 
individual  companies).^  The  same  court  described  the  pricing  practices  of  the 
major  companies  as  follows :  "Such  list  prices,  upon  which  the  whole  price  policy 
of  the  manufacturers  is  based,  are  entirely  arbitrary  and  are  justified  on  no 
economic  ground."  " 

Although  this  antitrust  conviction  was  affirmed  by  the  landmark  Supreme 
Court  decision  of  194G,  the  Department  of  Justice  has  never  followed  through 
to  end  the  practices  which  led  to  this  conviction,  a  state  of  afCairs  described 
as  "inexplicable  and  indefensible."  '' 

Even  though  the  exact  transportation  cost  is  not  known  (except  to  the  com- 
panies themselves)  it  is  clear  that  this  factor  is  not  insignificant.  For  example, 
in  1951,  a  major  manufacturer  viewed  with  alarm  the  proposed  five  (5)  percent 
increase  in  transportation  rates  by  a  single  mode  to  a  single  geographical  area.* 

On  the  other  hand,  the  cigarette  companies  were  "rewarded"  with  a  windfall 
(of  an  unknown  amount)  when  the  three  (3)  percent  Federal  transportation 
tax  was  repealed  in  1959.  This  repeal  reduced  the  transportation  cost  paid  by  the 
manufacturers — by  a  factor  GO  percent  of  that  represented  by  the  proposed  freight 
increase  (which  had  caused  such  alarm).  Delivered  prices  were  not  reduced,  nor 
were  direct-list  purchasers  given  the  opportunity  to  buy  f.o.b.  origin  and  thus 
benefit  from  repeal  of  the  tax. 

B.    DELIVEBED    PKICING    PRACTICES    OF    MAJOR    INDUSTRIES,    ALSO    INVOLVING    THE 

REFUSAL   TO    SELL   F.O.B.   ORIGIN 

The  1955  report  of  the  Attorney  General's  Committee  to  Study  the  Antitrust 
Laws  provides  us  with  this  insight  to  delivered  pricing :  "Where  sellers  desire 
to  suppress  price  competition,  a  strictly  enforced  compulsory  'delivered'  pricing 
formula  among  all  industry  members  can  materially  contribute  to  success." " 

Refusal  of  all  industry  members  to  sell  f.o.b.  origin  has  been  the  singular  factor 
in  the  "enforcement"  of  delivered  pricing  practices  when  held  to  be  unlawful. 
Major  examples  (outlined  below)  have  involved  the  sugar,  cement,  steel,  elec- 
trical equipment  and  tire  industries. 

Sugar:  Concerted  maintenance  by  sugar  refiners  of  an  arbitrary  delivered  price 
system  which  bore  no  reasonable  relation  to  actual  cost  of  shipping  sugar,  and 
their  refusal  to  sell  f.o.b.  refinery,  constituted  unreasonable  restraint  of  trade." 

Cement:  The  Federal  Trade  Commission  consent  decree  in  the  Cement  Institute 
case  specifically  required  sale  on  a  f.o.b.  origin  basis  if  requested  by  the  pur- 
chaser. This  case  originated  from  identical  delivered  bids  on  Government  pur- 


3  See  13  F.  Supp.  425  (19,36)  for  outline  of  U.S.  Court  of  Claims  cases  (1923-25)  : 
example — on  an  original  billing  for  $4,329,447.29  the  Government  attempted  recovery  of 
$377,648.48.  It  should  be  noted  that  this  unsuccessful  effort  was  clearly  before  the  first 
©f  the  long  line  of  decisions  condemning  mandatory  delivered  pricing  as  an  element 
•»f  monopoly   and   price-fixing.    See   Section  B   of  this    outline. 

^Letter  from  Asst.  Atty.  General,  Antitrust  Div.,  Dept.  of  Justice,  to  Staff  Director/ 
General  Counsel,  Select  Committee  on  Small  Business,  U.S.  Senate,  Mar.  12.  1965  :  and 
Galbraith,  op.  cit.,  p.  127  :  "There  are  producers  of  consumers'  goods  who  have  secured 
thems^elves  from  exercise  of  countervailing  power.  ...  It  seems  probable  that  in  a 
few  industries,  tobacco  manufacture  for  example,  the  members  are  strong  enough  and 
have  sufficient  solidarity  to  withstand  any  pressure  applied  to  them  even  by  the  most 
powerful   buyer." 

^  Fritz  Machlup,  The  Basing-point  System;  1949,  p.  5  (footnote)  :  "Delivered  prices  are 
both  uniform  and  Identical  if  all  sellers  charge  one  and  the  same  price  for  their  products 
delivered  to  ami  buyer  in  the  countrv."  (Underlining  added.) 

«147   Fed.   2d  93,   113    (1944)  ;   affirmed    328  U.S.   781    (June   10,    1946). 
'  The  Sunday  Star,  Feb.  9,  1969  :  "1946  Antitrust  Conviction  Still  Remains  Unenforced"  : 
the  Evening  Star,  Feb.    13.    1969  :    "DIngell   Asks   Action    In   Tobacco   Trust   Case"  ;    the 
Evening  Star,  Mar.  11,  1969  :  "U.S.  Is  Re-Examining  Tobacco  Antitrust  Case". 
8  Interstate  Commerce  Commission,  I  d  8  Docket  5666   (1951),  281  ICC  127,  141  : 

"American,  for  example,  asserted  that  rates  based  on  55  percent  of  first  class 
would  increase  Its  annual  transportation  costs  by  about  ,$400,000  ;  that  such  Increase 
might  result  in  decentralization  of  production,  in  the  abandonment  of  warehouse 
facilities  at  the  various  destinations,  or  in  the  use  of  private  or  contract  carriers  ; 
and  that  these  factors  must  necessarily  be  considered  in  the  prescription  of  minimum 
rates." 
«  Report  of  the  Attorney  General's  National  Committee  to  Study  the  Antitrust  Laws, 
Mar.  31.  1955,  p.  214. 

^0  15  Fed.  Supp.  817  ;  297  U.S.  553  (1936). 
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chases  in  tbe  Southwest,  with  refusal  to  sell  to  the  Government  on  a  bona  fide 
f.o.b.  origin  basis.  A  common  practice  had  prevailed  in  the  cement  industry  to 
quote  the  same  price  on  the  basis  of  f.o.b.  origin  as  they  did  on  f.o.b.  destination."^ 

Steel:  In  the  settlement  of  the  steel  case  (1951),  the  steel  companies  were  pro- 
hibited from  coiH'nuing  their  common  course  of  action  in  "failing  to  quote  or  to 
sell  and  deliver  ;iny  steel  products  f.o.b.  at  the  plant  of  manufacture  thereof."^ 

Electrical  equipment:  "One  thread  ran  thru  the  entire  sampling" — thus  did  a 
news  item  spotlight  for  the  first  time  the  key  factor  of  "identical  delivered  prices" 
found  in  a  sampling  of  bids  opened  by  the  Tennessee  Valley  Authority  in  1959. 
From  this  origin  developed  the  famous  electrical  price-fixing  case,  finally  settled 
by  award  of  antitrust  damages  of  historic  proportions.^^ 

Tires:  In  1962,  the  Federal  Trade  Commission  issued  a  consent  order  halting 
a  price-fixing  conspiracy  by  fourteen  tire  and  tube  manufacturers,  accounting 
for  substantially  all  of  the  industry's  domestic  production.  Key  provisions  of  the 
order  were  that  each  manufacturer  must  abandon  its  existing  prices,  and  inde- 
pendently establish  new  ones.  The  complaint  had  alleged  that  the  manufacturers 
had  adopted  and  maintained  a  single  zone  delivered  price  system  for  tires  and 
tubes.  Under  this  system,  the  prices  quoted  by  the  "Big  Four"  to  all  customers 
of  a  class  throughout  the  United  States,  regardless  of  location  and  differing 
freight  rates/costs,  were  identical  or  substantially  matched." 

C.   EEVIEW  OF  FEDERAL  TRADE  COMMISSION  ADVISORY  OPINION    (196  7)^^  WITH  CORRELA- 
TION  TO   DELIVERED   PRICING   PRACTICES   IN    THE   CIGARETTE   INDUSTRY 

In  October,  19G7.  the  Commission  released  an  advisory  opinion,  involving  deliv- 
ered pricing,  which  is  both  "eye-brow  raising"  "  and  perflexing  from  a  consumer 
point  of  view.  Apparently  the  Commission,  in  its  concern  with  price  discrimina- 
tion under  the  Robinson-Patman  Act.  was  willing  to  ignore  the  countervailing  in- 
terest of  the  lyurchaser  (in  performing  his  own  pickup  and  transportation),  or  to 
regard  that  interest  as  a  necessary  sacrifice — "a  necessary  result  of  using  a 
delivered  pricing  system." 

Significantly,  the  opinion  does  not  clarify  whether  this  practice  was  limited  to 
the  single  food  manufacturer,  or  was  industry-wide.  In  any  event,  the  question 
must  be  raised  as  to  the  wasteful  and  inflationary  impact  on  purchases  in  our 
total  economy — without  the  alternative  of  f.o.b.  origin  purchase. 

The  economic  roles  and  functions  involved  in  this  opinion  can  be  segmented  as 
follows : 

1.  manufacturer/seZZcr  sector 

2.  moYeva.^nt/tra'nsportation  sector 

3.  wholesale  or  v&taW/purchaser  sector 

In  this  and  other  instances,  the  seller  and  purcliaser  each  have  primary  deci- 
sion-making roles  in  their  respective  sectors.  What  of  the  middle  and  intercon- 
necting sector— the  transportation  of  goods  from  the  manufacturer's  production 
or  warehouse  source? 

Mr.  Chairman,  /  respectfully  suggest  that  th'.e  consumer — "the  ultimate  user 
of  the  product  being  transported"" — has  a  vital  interest  and  concern  that  the 
economic  functions  and  benefits  of  this  sector  are  fully  and  fairly  utilised. 

Except  when  arbitrarily  and  unilaterally  controlled,  the  variable  terms  of 
sale  and  purchase  .should  permit  the  function  of  transportation  to  be  provided : 

a.  by  the  seller — through  use  of  his  own  transportation  equipment,  or 

b.  by  the  purchaser—thTough  use  of  his  own  transportation  equipment,  or 

c.  by  either  the  seller  or  purchaser — through  arrangement  and  payment 
for  the  transportation  services  of  a  third  party,  usually  independent  of  both." 

".S.S.3U.S.  683  (1948), 

1^  Federal   Trade  Commission,   Order,  Docket  No.   5508,  Aug.   10,   1951 
"  The  Washington   Daily  News,  May  20,   1959,  p.  12  :   "Records   Show  47  Firms  Have 
Given  TVA  Identical  Bids."  In  addition  to  electrical  goods,  14  other  classes  of  equipment 
and  material  were  involved. 

"Federal  Trade  Commission,  News  Release.  Consent  Order  7505,  Jan    11    1962 
Note. — For  significance   and  effect  of  willingness  of  seller  to   quote  f.o.b.   origin — see 
268   U.S.    56.3    (1925):    Based    on   evidence   that    "the   defendants   quote   and    sell    on    an 
f.o.b.  mill  basis  when  so  requested,"  the  members  of  the  Maple   Floor  Mfr.s.   Assn    were 
neld  not  to  be  engaged  in  unlawful  restraint  of  trade. 

15  Federal  Trade  Commission,    Advisory  Opinion  Digest  No.   H7,  Oct.   24    1967 
^^Traffic  Management,  April  1968    (p.  15)  :   "FTC  Questions   Some  Shipper  Practices" 
"  Traffic   Management,   December    1969    (p.    17)  :    "  'Consumerism'    Reaches    Transport 
Regulatory  Agencies". 

"See  Traffic  Management,  December  1968    (pp.  45-50),  for  description  of  the  distribu- 
tion system  of  a  major  cigarette  manufacturer,  involving  use  of  common  carriers. 
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In  the  situation  before  the  Commission,  this  seller  chose  not  to  phiy  any  role 
in  the  transportation  sector  by  use  of  his  own  equipment ;  but  chose,  instead,  a 
role  of  "purchaser"  of  the  necessary  transportation  services  from  a  third  party — 
identified  as  a  "common  carrier."  Under  the  proposed  terms,  not  approved  by  the 
Commission,  the  purchaser  would  have  made  use  of  his  own  transportation 
equiment ;  with  the  seller  stili  having  access  to  "common  carriers"  on  other  ship- 
ments." This  burning  question  must  be  asked :  Would  the  seller  have  been  will- 
ing (and  the  Commission  permissive)  for  the  purchaser  to  buy  his  goods  f.o.b. 
shipping  point  with  access  to  the  "common  carrier"  for  movement  to  destination? 

These  "common  carrier"  transportation  services  involve  the  function  of  a  dyna- 
mic and  innovative  industry  operating  in  the  quasi-public  sector  of  our  national 
economy  under  extensive  regulation  in  the  public  interest. 

Mr.  Chairman,  are  the  antitrust  laws  truly  a  "charter  of  economic  freedom"  ;  " 
should  we  attempt  to  avoid  "a  degree  of  centralized  decision-making  that  is 
incompatible  with  a  free  enterprise  system" ;  ^"  will  "consumerism"  demand  in 
this  decade  that  the  public  interest  features  of  the  common-carrier  industry  "be 
promoted  to  an  extent  and  in  a  manner  different  from  those  of  the  sixties" ;  ^ 
should  "a  major  function  of  government-perhaps  the  major  domestic  function  of 
government"  -^ — be  directed  v.'ith  urgency  toward  the  full  development  of  the 
countervailing  power  of  purchasers  and  consumers? 

If  we  give  affirmation  to  these  principles  (as  I  suggest  we  must),  can  we  fail 
to  protect  and  give  assurance  to  the  purchaser  in  his  rightful  role  in  the  trans- 
portation sector?  For  example,  should  we  not  prohibit  a  seller,  under  industry- 
wide delivered  pricing,  from : 

forestalling  a  purchaser  in  the  use  of  his  transportation  equipment  ^ 
or 

restraining  a  purchaser  from  access  to  and  use  of  the  transportation  serv- 
ices offered  to  the  public  by  the  common-carrier  industry? 

Mr.  Chairman,  there  is  an  urgency  in  the  need  to  speak  out  now,  and  specifically, 
concerning  the  delivered  pricing  practices  of  the  cigarette  industry.  We  are  fast 
approaching  the  point-of -no-return ;  the  point  in  time  when  the  inertia  and  lack- 
of-will  of  responsible  agencies  of  our  Government  will  have  immortalized  this 
classic  and  long-standing  injustice,  a  violation  of  more  than  our  economic  law 
and  order  alone.^* 

In  conclusion,  I  respectfully  urge  this  Committee  to  renew  and  persist  in  its 
expressed  concern  of  1948,  and  to  insure  action — at  long  last — through  insistence 
upon  enforcement  by  legislative  change,  if  the  latter  proves  necessary. 

Mr.  DiNGELL,  Mr.  Pierce,  the  Chair  wishes  to  commend  you  for  a 
very  fine  statement,  and  for  your  long  interest  in  this  matter.  You 
have  recalled  to  me  some  correspondence  that  I  have  had  between  my- 
self and  the  Department  of  Justice  with  regard  to  the  subject  matter 
of  your  statement,  a  matter  which  I  intend  to  pursue  and  to  enter 
into  with  renewed  vigor  when  we  have  the  Department  of  Justice 
before  this  committee  for  an  appropriate  appearance  at  a  time  very 
soon. 


"  Seventh  Annual  Report,  Select  Committee  on  Small  Business,  U.S.  Senate,  Rept. 
No.    46,    85th    Congress,    1957,    p.    49. 

'^0  Economic  Report  on  Corporate  Mergers  (Staff  Report  to  the  FTC)  Nov.  3,  1969,  p.  5. 
See  page  678  of  this  Report  for  Usting  of  the  R.  J.  Reynolds/Sea-Land  merger,  1969. 
For  other  examples  of  the  iwierdependence  of  common  carriers  and  large  shipper  organiza- 
tions, see  Traffic  Management,  May  1969,   p.  46  ;  and  December   1969,  p.   68. 

21  Transport  Topics,  Nov.  24,  1969  (p.  9)  :  "Stafford  Sees  'Consumerism'  As  Top  Factor 
in  ICC  Decisions". 

22  Galbraith,  op.  cit..  p.  133 ;  and  New  York  Times,  Dec.  29,  1969  (p.  46)  :  "Galbralth 
Assails  'Consumer  Is  Sovereign'  Assumptiton". 

23  By  the  same  token,  it  would  seem  proper  to  recognize  and  permit  the  prior  position 
and  self-interest  of  the  seller  to  sell  on  a  delivered  price  only,  provided  that  his  own 
transportation  equipment  was  to  be  the  means  of  delivery/transportation. 

^  New  York  Times,  Aug.  11,  1967  (p.  38)  :  "To  the  extent  that  our  laws  and  commercial 
customs  have  been  rigged  In  favor  of  the  seller  and  against  the  consumer,  to  that  extent 
they  have  perpetuated  an  alienation  of  the  people — a  loss  of  conviction  that  they  could 
work  through  the  orderly  procesises  of  government  and  law."  (Testimony — Rev.  Robert  J. 
McBwen,  S.J.,  Chairman,  Dept.  of  Economics,  Boston  College,  hearings  of  Subcommittee 
on  Consumer  Affairs,  Committee  on  Banking  and  Currency,  House  of  Representatives, 
Aug.   7-11,   1967,   p.   363). 
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Mr.  Potvin. 

;Mr.  Potvin.  Mr.  Pierce,  several  days  ago  the  spokesman  for  the 
National  Tobacco  Dealers  appeared  before  us  and  confirmed  in  all 
respects,  I  should  say,  that  what  you  state  is  correct,  that  it  costs  the 
wholesaler  when  he  purchases  for  resale  from  the  cigarette  manufac- 
turer the  same  price,  whether  he  be  in  Los  Angeles  or  in  Miami  or 
apparently — I  had  not  realized  that — in  Honolulu  or  Anchorage.  Is 
that  literally  correct. 

Mr.  Pierce.  Yes,  sir,  as  I  understand  it.  And  certainly  the  informa- 
tion I  have  confirms  it. 

Mr.  Potvin.  Is  it  not  correct  also,  sir,  that  the  cigarette  manufac- 
turers tend  to  have  common  warehousing  in  various  cities  around 

the  country  ? 

Mr.  Pierce.  One  of  my  notes,  Mr.  Counsel,  which  I  would  refer  to 
here— note  18— identifies  an  article  in  Traffic  Management  magazine 
that  is  a  very  good  description  of  the  distribution  and  transportation 
system  of  one  of  the  major  tobacco  manufacturers. 

]\Ir.  Potvin.  Could  you  submit  that  for  the  record,  sir? 

Mr.  Pierce.  Yes,  I  will  submit  the  references,  of  course,  and  then 
copies  of  the  article  itself. 

]Mr,  Potvin.  I  think  that  would  be  useful. 

Mr.  Pierce.  In  reading  that  article  it  is  difficult  to  come  to  any 
other  conclusion,  in  my  judgment,  than  that  which  you  have  indi- 
cated :  there  seems  to  be  a  common  purpose  in  their  warehousing  and 
in  their  distribution  plan  in  its  physical  sense. 

Mr.  Potvin.  Now,  we  have  established  tliat  American  Tobacco,  Lo- 
rillard,  and  others  have  their  products  residing  in  the  same  warehouse. 
In  getting  there  from  Richmond  or  North  Carolina,  as  the  case  may 
be,  "do  they  habitually  utilize  consolidated  shipments  in  which  the 
products  of  more  than  one  manufacturer  would  receive  the  benefit, 
through  the  combining  or  consolidating,  of  lower  rates  because  of  car- 
load lots,  and  so  forth  ? 

Mr.  Pierce.  This  does  not  appear  to  be  the  case  from  the  descrip- 
tion given  in  this  article.  The  common  effort,  if  there  be  one,  seems  to 
initiate  at  the  warehouse  at  a  destination  to  which  there  would  be  in- 
dejiendent  type  of  movement  from  the  manufacturers.  However,  from 
a  field  warehouse  to  a  customer,  the  article  indicates  that  there  cer- 
tainly is  advantage  in  consolidated  shipments,  with  strong  indication 
in  the  article  that  that  is  actually  the  case ;  but  not  from  the  point  of 
manufacture  itself,  sir. 

ISIr.  Potvin.  I  am  afraid  I  misconstrued  one  of  your  footnotes,  Mr. 
Pierce,  for  which  my  apology.  You  are  referring  to  consolidated  in- 
bound shipments  ? 

]SIr.  Pierce.  That  is  right,  sir.  The  article  seems  to  indicate,  if  you 
put  some  other  things  to  it,  that  there  is  an  effort  to  arrange  for  an 
origin-to-destination  consolidation  on  items  coming  into  the  tobacco 
manufacturer,  and  to  another  manufacturer  in  the  same  place,  on  an 
in-bound  consolidated  basis. 

Mr.  PoT\^N.  Thus  the  "consolidated  in-bound  shipments"  would  not 
be  the  shipments  from  the  factory  to  the  warehouses  but  rather  of 
inputs,  paper,  that  type  of  thing,  to  the  manufacturers  ? 


649 

Mr.  Pierce.  That  is  right,  supplies  to  the  manufacturers.  This  seems 
to  me  to  be  a  reasonable  reachng  of  the  article.  Beyond  that  I  have 
no  information. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Mr.  Pierce,  are  you  aware  of  the  reasoning  behind  the 
manufacturers  using  the  point  of  destination  in  determining  cost? 

Mr.  Pierce.  This  practice  to  me,  as  the  court  said,  has  no  reason.  It 
has  an  origin,  it  has  a  genesis.  It  was  80  years  ago,  the  same  year  that 
the  first  antitrust  laws  were  enacted. 

Mr.  Oden.  Of  course,  as  you  mentioned  in  your  statement,  the  ICC 
in  the  last  15  years  has  lowered  certain  freight  rates  which  the  manu- 
facturers have  not  passed  on  to  the  purchasers  at  destination,  is  that 
correct  ? 

Mr.  Pierce.  In  the  case  of  the  transportation  tax — this  was  very 
clear,  this  was  a  Government  act,  literally  taking  off  3  percent  of  the 
transportation  charge. 

Mr.  Oden.  I  am  trying  to  understand  exactly  why  they  would  do 
this.  Certainly  it  would  be  more  than  just  a  historical  trade  practice. 

Mr.  Pierce.  Well,  they  do  it,  I  suggest  for  the  consideration  of  the 
committee,  for  the  very  reason  that  the  report  of  the  Attorney  Gen- 
eral's committee  in  1955  says  that  people  do  these  things.  And  I  read 
it  again : 

Where  sellers  desire  to  suppress  price  competition  a  strictly  enforced 
compulsory  delivered  pricing  formula  among  all  industry  members  can  materially 
contribute  to  success. 

It  has  been  successful,  it  has  been  successful  for  a  long  time. 

Mr.  Oden.  I  can  understand  suppressing  price  competition,  but  it 
also  appears  that  there  is  a  profit  in  the  manufacturer  not  allowing 
f.o.b.  price. 

Mr.  Pierce.  Well,  Professor  Munn,  an  eminent  authority,  says  that 
this  isn't  just  simply  a  matter  of  averaging  out  transportation  costs. 
He  has  clearly  indicated  that  the  delivered  price  covers  not  only  the 
transportation  cost,  but  also  it  includes  a  monopoly  factor.  It  is  a 
practice  which  benefits  them  beyond  just  the  pure  transportation 
aspects.  This  has  been  established  by  Professor  Munn. 

Mr.  Oden.  Thank  you.  I  have  no  further  questions. 

Mr.  DiNGELL.  Mr.  Pierce,  the  committee  wishes  to  commend  you  for 
a  very  fine  statement,  and  for  a  great  deal  of  careful  thought  that  has 
gone  into  it.  And  we  are  most  appreciative  of  your  presence  this 
morning. 

Thank  you  very  much. 

The  Chair  notes  that  Mr.  Watson  Sogers,  president.  Food  Brokers 
Association,  was  scheduled  to  be  heard  this  morning,  but  that  un- 
fortunately he  is  unable  to  be  with  us  at  this  time.  The  Chair  will, 
therefore,  afford  Mr.  Rogers  opportunity  either  to  be  heard  at  a  time 
later  or  to  submit  such  statement  as  he  deems  appropriate  to  the  com- 
mittee for  the  purposes  of  the  record. 

Mr.  DiNGELL.  Our  next  witness  is  Mv.  Robert  C.  Brooks,  Jr.,  pro- 
fessor, Department  of  Economics,  Vanderbilt  University. 

Professor,  we  are  most  privileged  that  you  can  be  with  us.  It  is  a 
privilege  to  welcome  you.  Professor  Brooks,  for  such  statement  as 
you  choose  to  give. 
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Mr.  Brooks.  Well,  it  is  a  privilege  to  be  here,  and  I  certainly  ap- 
preciate your  asking  me  to  talk  with  you  about  this. 

I  have  prepared  a  statement,  and  I  have  also  written  up  about  30 
pages  of  additions  to  the  statement  which  go  into  a  lot  of  these  ques- 
tions in  detail.  And  if  you  could  accept  them  into  the  record  as  if 
read,  then  I  have  a  few  notes  that  I  made  on  the  way  here  that  I 
would  like  to  give. 

Mr.  DiNGELL.  This  would  be  very  helpful.  Without  objection,  then, 
your  statement  and  the  supporting  matters  to  which  you  alluded  will 
be  inserted  in  the  record  in  full.  And  without  objection  they  will  be 
inserted  as  if  given  in  detail. 

And  the  Chair  will  be  most  pleased  to  recognize  you  for  such  other 
comments  as  you  would  like  to  make. 

Mr.  PoTviN.  Mr.  Brooks,  that  would  be  your  statement  which  you 
have  entitled  "Additions  to  the  Statement."  Is  it  your  wish  that  the 
excerpts  from  the  University  of  Pennsylvania  Law  Review  article 
and  the  article  written  by  you  also  entitled  "How  Can  Government 
Best  Promote  an  Effective  Market  System"  appear  at  the  end  of  your 
remarks  ? 
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Also,  I  refer  to  pages  from  the  University  of  Pennsylvania  Law 
Review  article.  I  brought  a  copy  of  it,  and  the  title  of  this  article  is 
"Injury  to  Competition  Under  the  Robinson-Patman  Act."  It  has 
my  earlier  research  on  Robinson-Patman  enforcement,  and,  if  it 
would  be  agreeable,  I  would  like  to  introduce  the  entire  article. 

Mr.  DiNGELL.  Without  objection  that  will  be  so  done. 

And,  Mr.  Brooks,  the  Chair  wall  instruct  you  to  meeit  with  counsel, 
Mr.  Potvin  with  regard  to  which  portions  and  how  much  you  would 
like  to  have  inserted  in  the  record.  And  the  committee  will  be  more 
than  pleased  to  oblige  you. 

Mr.  Brooks.  Mr.  Chairman  and  members  of  the  committee,  I  greatly 
appreciate  your  invitation  to  testify  regarding  small  business  and  the 
Robinson-Patman  Act. 

An  earlier  witness  before  the  committee.  Prof.  George  Stigler,  re- 
flected the  belief,  or  feeling,  of  many  economists  that  small  firms  have, 
indeed,  no  business  competing  in  markets  with  large  firms.  Econo- 
mists of  this  persuasion  alternate  between  the  extremes  of  thinking  of 
smaller  firms  as  frail  weaklings  who  should  get  off  the  field  and  let 
the  big  boys  play,  or — to  the  extreme  opposite — as  obnoxious  boulders 
that  lethargically  obstruct  the  play  of  the  game  and  richly  deserve  to 
be  blasted  off  the  field.  In  Stigler's  testimony,  the  case  of  the  Utah  Pie 
Co.^  386  U.S.  685  (1967),  was  again  offered  as  an  example  of  the  latter 
stereotype,  having  been  cast  in  the  same  role  in  Prof.  Phil  Neal's 
'Wliite  House  task  force  report.  But,  actually,  Utah  Pie  doesn't  fit 
into  either  of  these  small  business  stereotypes.  The  Neal  and  Stigler 
statements  were  apparently  based  on  hearsay,  or  on  the  reading  of 
articles  on  the  case  written  by  those  with  an  axe  that  had  already  been 
ground  so  fine  it  couldn't  hold  an  edge.  Much  has  been  made  of  Utah's 
66.5  percent  market  share,  and  its  national  competitors  have  been  pic- 
tured as  simply  introducing  vigorous  competition  into  the  Salt  Lake 
City  market  to  break  up  the  established  local  company's  entrenched 
position.  Well,  it  is  certainly  true  that  many  small  businesses  are 
"small"  only  in  relation  to  the  giants,  and  would  appear  very  large 
to  one  not  familiar  with  all  the  statistics,  but  anyone  who  read  the  ac- 
tual Supreme  Court  opinion  in  the  case  would  know  that  Utah  Pie  Co. 
did  not  fall  into  this  category,  and  was  far  from  the  en^^renched  local 
monopolist  featured  in  the  "instant  legand  of  Utah  Pie"  that  has  been 
created  in  so  short  a  time.  At  the  time  of  the  trial,  the  employees  of  the 
company  numbered  18,  nine  of  tliem  members  of  the  family  which 
controlled  it.  Its  net  worth  was  $68,802. 

Furthermore,  Utah  Pie  was  not  defending  an  entrenched  position 
against  new  competition,  but  was  itself  the  new  entrant  into  the  mar- 
ket. The  national  firms.  Continental  Baking,  Pet  Milk,  and  Carna- 
tion, were  all  among  the  existing  sellers  in  the  Salt  Lake  City  frozen 
pie  market  when  Utah  Pie  Co.  entered  the  frozen  pie  business  in  late 
1957.  It  was  immediately  successful,  and  built  a  new  plant  in  1958. 

Though  small,  the  Utah  Pie  Co.  had  no  trouble  playing  with  the 
big  boys.  It  entered  at  a  price  below  the  then-going  prices  of  its  na- 
tional competitors,  and  its  quality  was  such  that  one  of  the  national 
competitors  sent  a  spy  into  its  plant  to  learn  about  its  production  proc- 
ess. By  quality  and  price  competition,  it  achieved  a  66.5  percent  share 
of  the  market  in  1958,  the  year  after  it  entered  the  market.  During 
the  following  3  years,  each  of  the  previously  established  national 


653 

firms  at  times  cut  price  still  further,  helping  them  to  regain  lost  mar- 
ket shares.  This  also  kept  the  new  competitor's  profits  down,  and  may 
well  have  repressed  future  attempts  at  aggressive  competition  by  the 
new  firm — or  any  other  potential  newcomer  with  like  ideas.  Despite 
the  price  cutting  by  its  national  competitors,  Utah's  prices  were  the 
lowest  for  most  of  the  period.  The  overall  market  expanded  greatly, 
and  Utah's  sales  increased  from  $353,000  to  $589,000  between  1958 
and  1961,  though  its  market  share  dropped  from  6(5.5  percent  to  -15.3 
percent.  Profits,  however,  continued  to  range  between  the  1958  and 
1959  figures  of  $7,000  and  $11,897.  Hardly  the  picture  of  a  frail  weak- 
ling Avho  shouldn't  play  with  the  big  boys ;  but  hardly  the  picture  of  an 
entrenclied  local  mono])olist,  either !  One  had  only  to  read  the  first  four 
pages  of  the  final  decision  to  find  these  things  out !  Yes ;  Will  Kogers 
was  correct  when  he  said  the  main  trouble  was  not  what  people  didn't 
know,  but  what  they  did  know  that  wasn't  so !  "Why  they  say  about 
Utah  Pie"  is  simply  not  true. 

Twelve  pages  later  in  the  court  opinion  there  is  a  finding  of  preda- 
tory intent  with  respect  to  each  of  the  national  firms  involved  in  the 
case.  Stigler's  testimony,  however,  makes  use  of  this  case  to  illustrate 
his  doubts  about  whether  attempts  to  kill  off  or  repress  a  smaller  com- 
petitor have  ever  actually  occurred.  He  reasons  that  the  larger  firms 
could  foresee  that,  if  they  later  tried  to  increase  prices,  the  small  firm 
would  cut  ]:)rice  again,  or  other  firms  would  rise  to  take  its  place.  I 
could  not  help  but  be  astounded  by  Stigler's  statement  before  this  com- 
mittee that  it  was  a  "logical  possibility"  that  a  large  national  firm 
would  think  that,  after  it  succeeded  in  knocking  out  a  small,  local  com- 
petitor, the  same  local  competitor  would  come  back  into  the  market. 
The  only  way  I  can  believe  a  vanquished  firm  would  even  attempt  such 
a  thing  would  be  to  assume  it  was  like  a  prizefighter  who  was  punchy 
from  the  blows  he  had  been  receiving.  Since  Stigler  sees  most  business- 
men as  farsighted  and  beady-eyed,  it  should  be  noted  that  he  assumes 
the  small  ones,  and  only  the  small  ones,  to  be  amazingly  short-sighted  ! 
It  is  rather  inconsistent  to  feel  that  large  firms  will  see  no  gain  from 
a  predatory  course  of  action,  having  "foresight"  of  competition  from 
existing  and/or  additional  firms  if  they  raise  prices  later;  yet,  at  the 
same  time  feel  that  small  firms  can't  even  learn  a  lesson  from  the  past, 
so  that  they  would  choose  to  undersell  again  if  the  large  firms  raised 
prices — thus  bringing  down  upon  themselves  yet  another  price  war.  If, 
however,  contrary  to  Stigler,  the  small  firms" are  not  short-sighted,  or 
can  learn  a  lesson,  and  will  therefore  choose  even  to  follmo  a  subse- 
quent price  increase  by  their  large  competitors,  the  large  firms  will 
therefore  see  an  advantage  to  repressive/predatory  pricing — will  see 
it  as  a  way  to  avoid  rigorous  price  competition  and  potential  entry. 
Objective  consideration  of  the  facts  in  the  Utah  Pie  case  shows  "it 
much  more  like  that  the  effect  of  the  price  cutting  by  the  national  firms 
was  to  repress  future  competition  in  the  Salt  Lake  City  market  rather 
than  to  promote  it.  It  seems  to  me  that  large  businessmen  give  more 
credit  to  the  foresight  of  small  businessmen  in  this  regard  than  Stigler 
does. 

While  he  seeks  to  use  this  case  as  "grist  for  the  mill"  that  grinds  out 
summary  denials  of  the  reality  of  predatory  pricing,  the  facts  of  the 
case  end  up  as  "grit  in  the  gears,"  and  I  think  tliis  particular  mill 
needs  shuttmg  down.  Though  agreeing  with  Stigler  on  many  of  his 
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other  positions,  especially  those  of  the  time  when,  as  he  told  this  com- 
mittee, he  was  "younger  and  perhaps  wiser,"  I  feel  he  is  dead  wrong 
in  making  a  flamboyant  and  cavalier  dismissal  such  as  this.  Since  he 
characteristically  leaves  this  position  unqualified  unless  challenged,  as 
he  was  in  this  committee,  I  have  prepared  a  summary  of  a  very  substan- 
tial body  of  evidence  and  argument  to  the  contrary,  which  is  included 
in  the  addition  to  my  statement.  Professor  Joe  Bain,  for  example,  sin- 
gles out  predatory  and  exclusionary  tactics  as  involving  the  main 
aspect  of  market  conduct  where  an  empirical  relation  to  structure  and 
economic  performance  may  be  established,  adding  that  "there  is  evi- 
dence concerning  a  number  of  individual  industries  in  which  'success- 
ful' predation  and  exclusion  have  had  substantial  direct  effects  on 
structure  and  indirect  effects  on  performance.'" 

Stigler's  testimony  also  voiced  the  feeling  that  the  "future"  and  the 
"natural  domain"  of  small  business  is — to  use  his  words — "service  in- 
dustries." To  quote,  he  said  that  "it  is  very  hard  to  run  service  enter- 
prises in  a  chain,  and  the  solicitude  and  diligence  and  application  of 
the  self-employed  small  proprietor  has  great  advantages  in  that  area." 
Well,  heaven  knows  we  need  better  dry  cleaners — double-creased  trous- 
ers have  taken  on  some  of  the  aspects  of  a  fad — but  this  is  not  sufficient 
argument  to  warn  or  direct  smaller  firms  from  other  types  of  endeavor. 
"Solicitude  and  diligence  and  application"  can  be  advantageous  in 
other  types  of  enterprise  as  well,  and  hunting  elsewhere  than  in  the 
"service  fields"  should  not  be  considered  as  equivalent  to  a  hopeless 
attempt  to  "poach  on  the  baron's  game  preserve." 

As  support  for  his  position  on  Kobinson-Patman,  Stigler  appeals 
to  a  majority  vote  of  economists,  but  economic  beliefs  that  run  away 
with  popularity  contests  are  not  necessarily  true.  Often  they  are  liked 
because  they  are  simple,  because  they  represent  the  way  economists 
would  like  things  to  work,  because  they  simplify  ana'lysis  and/or 
calculations,  or  because  the  implications  of  the  theory  coincide  with 
policy  positions  favored  on  other  grounds.  In  the  early  1930's,  there 
^yere  so  few  prominent  economists  agreeing  with  the  tenets  of  na- 
tional income  analysis  (now  almost  universally  accepted) — you  could 
have  gotten  all  of  them  on  a  Honda  motorbike  and  still  had  room  for 
a  pudgy  pickup.  But  it  is  indeed  odd  to  find  a  Chicago  economist 
basking  in  the  warmth  of  feeling  that  those  who  differ  with  him  are 
in  a  minority.  Since  it  is  the  frequent  lot  of  Chicago  economists  to  fall 
in  the  minority  of  their  profession,  and  I  share  this  position  to  a  very 
great  extent,  it  is  even  more  surprising  that  Stigler  would  offer 
majority  opinion  as  an  argument  for  choosing  one  position  over 
another. 

In  fact,  the  substantive  arguments  against  the  Robinson-Patman 
Act  are  largely  based  on  hypothetical  possibilities  of  bad  effects,  or 
abstract  thinking  about  would  could  happen  if  the  law  were  badly 
administered,  rather  than  being  based  on  objective  consideration  of 
actual  cases  that  have  heen  hrought  under  Rolymson.-Patman.  This  is 
like  opposing  laws  against  speeding  for  fear  that  an  ambulance  carry- 
ing Werner  von  Braun  to  the  emergency  o]Derating  room  of  a  hospital 
might  be  stopped  by  a  rookie  policeman  with  a  defective  speedometer 
on  his  squad  car.  As  part  of  my  statement,  I  would  like  to  add  an 
analysis  of  the  actual  past  enforcement  of  the  Robinson-Patman  Act, 
recommendations  for  changes  in  future  enforcement,  and  some  addi- 
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tional  comments  on,  and  rebuttal  to,  some  of  the  ideas  in  the  Neal 
and  Stigler  Task  Force  Reports. 

While  I  am  sure  that  some  clarification  and  modification  of  en- 
forcement of  this  law  could  be  of  value,  some  of  its  provisions,  while 
doing  little  economic  good,  also  do  little  economic  harm,  and  must 
be  favored  or  opposed  on  other  grounds.  The  main  thrust  of  the  law 
as  conceived  and  written  is  such,  however,  that  I  am  convinced  that 
the  Robinson-Patman  Act  has  done  much  more  good  than  harm.  For 
example,  existence  of  this  law  has  contributed  to  the  very  fact  that 
predatory/regressive  pricing  is  relatively  rare,  and  there  must  be 
other  instances  where  it  has  not  occurred  because  of  the  deterrence 
of  the  law.  It  should  also  be  noted  that,  although  it  has  been  part  of 
the  legal  framework  of  business  for  34  years,  the  Robinson-Patman 
Act  has  not  had  the  viscious  consequences  to  competition  that  have 
been  predicted  or  proclaimed  continually  since  the  original 
congressional  debates  on  the  bill. 

Businessmen  not  only  may  victimize  consumers,  but  also  may  vic- 
timize otlier  businessmen  with  ultimate  harm  to  consiuners  as  well.  In 
addition  to  the  consumer  interest,  concern  is  due  to  the  interest  of  those 
who  aspire  to  achieve  in  the  area  of  business  enterprise.  To  assure  the 
freedom  to  do  so  and  fairnes  of  the  contest,  regardless  of  size,  rein- 
forces belief  in,  and  confirms  the  reality  of,  American  ideals  of 
opportunity  and  achievement. 

(Additional  material  referred  to  follows:) 

Additions  to  Statement  of  Robert  C.  Brooks,  Jr. 
the    robinson-patman    act —  criticism    versus   enforcement    reality 

The  Robinson-Patman  Act  has  been  attacked  again  in  recent  additions  to  what 
has  become  a  corpus  of  conventional  wisdom.  There  is,  in  fact,  only  a  small 
degree  of  highly  selective  consideration  of  actual  cases  to  back  up  the  often 
casual  assertions  and  cavalier  criticism  of  this  law  which  for  over  thirty  years 
has  been  an  influence  on,  and  has  helped  to  shape,  the  nation's  competitive  scene. 

Granted  that  such  a  law  could  influence  the  market  system  for  better  or  for 
worse,  it  is  hardly  adequate  to  assert  that  it  has  influenced  the  system  for  worse 
in  certain  cases,  or  to  condemn  it  simply  because  it  could  influence  the  system 
for  worse.  The  extent  of  the  "bitter"  must  be  evaluated,  and  also  the  possibility 
of  the  "better"  must  be  considered  and  evaluated  as  well.  What  is  the  empiri- 
cal evidence  in  terms  of  actual  cases — actions  brought  under  Robinson-Patman 
as  opposed  to  those  which  might  have  been  brought  or  which  were  dismissed? 

In  my  1961  study  of  enforcement  of  the  Act  through  .June  30,  1958,  I  sought 
to  evaluate  the  often-repeated  charge  of  that  time  that  the  Federal  Trade  Com- 
mission saw  "injury  to  competition"  in  many  cases  where  they  was  only  injury 
to  individual  competitors,  with  the  danger  that  enforcement  might  actually 
serve  to  suppress  the  forces  of  competition  itself.  In  view  of  the  more  recent 
wave  of  fashionability  of  this  assertion  in  some  circles,  I  have  made  a  subse- 
quent sutdy  of  enforcement  in  the  period  from  the  end  of  1961  to  the  middle  of 
1969,  to  develop  a  more  current  picture,  and  also  provide  comparison  with  the 
enforcement  pattern  previously  established. 

My  approach  to  this  question  has  been  to  set  forth  a  valid  and  operable  eco- 
nomic definition  of  "injury  to  competition"  in  the  broad  sense  (and  not  in  the 
narrow  sense  of  "injury  to  a  competitor"),  and  to  determine  the  extent  to 
which  actual  decisions  under  Robinson-Patman  were  conceptually  consistent 
with  this  definition.  I  have  also  attempted  to  suggest  methods  of  applying  eco- 
nomic concepts  in  determining  whether  or  not  injury  to  competition  has  oc- 
curred, given  specific  sets  of  facts  in  particular  cases.  The  bulk  of  my  earlier 
work  on  this  topic  was  reported  in  the  April,  1961,  University  of  Pennsylvania 
Law  Review,  at  pages  777-8.32. 

Both  of  the  analy.ses  were  based  on  the  economic  concepts  expre.ssed  in  con- 
tested cases  only — those  decisions  where  evidence  was  presentetl  in  opposition 
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to,  as  well  as  in  support  of,  the  complaint.  As  for  their  relevance  to  the  facts  of 
the  cases  in  which  they  w  ere  used,  at  the  least  these  concepts  reflect  the  enforcing 
agencies'  evaluations  of  the  facts.  There  is  probably  less  to  be  gained  by  apprais- 
ing the  agencies'  judgment  of  the  facts  of  cases,  then  there  is  an  evaluating  the 
economic  relevance  of  the  concepts  that  have  been  used.  Differences  in  judg- 
ment we  have  with  us  always,  but  general  agreement  as  to  proper  concepts  may 
well  be  within  reach. 

Those  supporting  economic  concepts  which  have  served  as  bases  for  legal 
findings  of  "injury  to  competition"  fall  into  three  general  groups.  For  the  first 
two  groups  of  concepts,  there  is  little  room  for  argument  as  to  their  economic 
validity  or  invalidity,  but  the  third  group  requires  some  discussion. 

VAUD    BASES 

The  first  group  includes  findings  of  a  tendency  tow^ard  substantial  reduc- 
tion in  the  number  of  competitors  in  a  market,  findings  of  a  tendency  to  ham- 
per or  suppress  increases  in  degree  of  competition,  barirers  to  entry,  foreclosure 
of  substantial  parts  of  a  market,  or  a  lack  of  competitive  behavior  in  the  mar- 
ket. It  would  be  generally  agreed  that  these  concepts  reflect  true  injury  to  com- 
petition. 

INVALID    BASES 

The  .second  group  includes  cases  where  there  was  no  basis  except  the  finding 
of  a  price  difference  among  customers,  or — at  the  most — that  the  price  difference 
served  to  divert  business  from  the  competitors  of  the  discriminator.  In  such  find- 
ings, without  more,  there  is  clearly  no  support  for  an  an  inference  of  injury  to 
competition  in  the  broad,  economic  sense. 

BASES   REQUIRING   FURTHER   ANALYSIS 

The  third  group  includes  findings  which  state  that  the  price  discrimination 
affected  relative  success  in  the  competitive  struggle  between  the  favored  and 
disfavored  groups  of  customers.  The  favored  customers  were  found  to  exploit 
their  cost  advantage  by  selling  at  lower  prices  and/or  by  increasing  their  non- 
price  selling  efforts.  The  significance  of  these  findings  for  the  effectiveness 
of  market  competition  is  unclear  without  further  analysis.  It  is  granted  that 
if  less-than-full-cost  pricing  is  six>radic  or  is  available  to  all  on  the  same  basis, 
then  there  could  hardly  be  a  substantial  injury  to  competition  among  the 
customers,  and  even  though  there  might  be  a  comi>etitive  process  of  weeding 
out  the  ineflScient  and  unwanted  firms  and  products,  it  would  be  based  on 
valid  standards.  If,  however,  such  si^ecial  prices  are  systematically  limited  to 
only  a  part  of  the  customers,  a  persistent  handicap  unrelated  to  efficiency  is 
placed  on  the  unbenefited  part  of  the  market,  and  this  handicap  destroys  the 
validity  of  the  subsequent  competitive  process  as  a  means  of  eliminating  in- 
eflScient  and  imwanted  firms. 

What  of  a  firm  selling  hundretls  or  thousands  of  products?  In  such  cases. 
a  cost-of-goods  handicap  on  one  item  alone  would  hardly  have  a  substantial 
effect  on  survival  of  the  firm.  Nevertheless,  such  a  handicap  will  influence 
the  profitability  of  the  particular  item  involved,  and  thus  might  lead  the  firm  to 
withdraw  as  a  .supplier  of  that  item,  thereby  reducing  the  variety  of  alter- 
native sources  for  that  particular  product.  Furthermore,  if  the  firm  is  sys- 
tematically handicapped  in  its  cost-of-goods  on  one  item,  it  is  quite  possible 
that  similar  conditions  in  the  market  for  other  items  of  its  line  would  produce 
similar  handicaps  in  other  items  that  it  sells.  Thus,  it  might  be  found  that  a 
discrimination  on  a  minor  item  is  typical  of  the  situation  pertaining  to  a 
substantial  proportion  of  the  firm's  total  business. 

On  the  other  hand,  the  price  discriminations  may  be,  on  an  over-all  basis, 
offsetting  rather  than  cumulative.  For  example,  with  manufacturers  located 
in  different  geographical  areas,  and  buying  component  parts  from  suppliers 
who  are  also  scattered  geographically,  it  might  be  found  that  a  given  manu- 
facturer's cost  advantage  on  some  components  would  be  substantially  offset  by 
cost  disadvantages  on  other  components.  Or  it  might  be  found  in  a  disor- 
ganized market  that  a  given  buyer's  preferential  cost  treatment  from  one 
supplier  was  offset  b.v  comparable  preferential  treatment  given  by  other  sup- 
pliers to  the  given  buyer's  competitors.  There  is  no  economic  justification  for 
intervention  in  cases  such  as  these. 
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To  return  to  the  economically  harmful  cases,  however,  where  the  cost  differ- 
ences on  various  items  are  cumulative  rather  than  offsetting,  cumulative  dis- 
tortion of  the  market  process  would  result  in  the  survival  of  favored  firms 
which  would  otherwise  be  eliminatetl  because  of  inefficiency,  and/or  elimination 
from  the  market  of  unfavored  firms  which  would  otherwise  survive.  This 
would  be  true  if  firms  in  certain  locations  generally  received  preferential 
price  treatment  not  based  on  cost  savings,  with  no  offsetting  disadvantages 
on  cost  prices  of  other  items,  or  if  large  firms  generally  received  unjustified 
preferential  price  treatment. 

A  finding  of  true  economic  injury  in  this  third  group  of  cases  would  be 
justified  if  the  concept  was  one  of  cumulative  price  discrimination,  but  would 
not  be  justified  if  the  price  discrimination  was  offsetting. 

THE   KECOBD    OF   ENFORCEMENT 

For  the  period  from  193G  to  June  30,  1958,  of  the  51  Commission  decisions 
where  injury  was  found  under  Section  2a,  21  were  based  on  the  first  category 
of  concepts  where  true  economic  injury  is  implied.  Twelve  of  the  51  were  based 
on  the  second  category  of  concepts  which  lacked  significance  for  comi>etition 
in  the  broad,  economic  sense.  And  18  of  the  51  decisions  were  of  the  third 
category,  where  valid  findings  as  to  true  economic  injury  generally  requires 
the  use  of  more  precise  concepts. 

The  following  table  shows  the  bases  for  findings  of  injury  under  Section 
2a  for  the  period  from  January  1,  19fi2  to  the  middle  of  1969,  in  comparison 
with  the  figures  for  the  earlier  period  studied. 

TABLE  l.-BASES  FOR  FINDINGS  OF  INJURY  UNDER  SECTION  2a 


Valid  Invalid  "Type 

Cases  basis  basis  III" 


1936  to  June  30,  1958 -.  51  21  12  18 

Jan.  1,  1962  to  mid-1969.. __ 22  4  0  18 


A  clear  improvement  is  shown  in  the  complete  absence  of  findings  with  an 
invalid  basis,  when  such  findings  amounted  to  almost  one-fourth  of  the  total  in 
the  earlier  period.  An  improvement  was  also  discovered  within  the  "Type  III" 
category.  While  a  cumulative  aspect  was  specifically  found  in  some  of  the 
earlier  period  decisions,  the  question  was  not  specifically  considered  in  most  of 
them.  In  the  i>eriod  subsequent  to  1961,  however.  7  of  the  IS  "Tyix"  III"  findings 
were  strengthened  by  further  findings  that  the  differentials  were  "regular,  estab- 
lished, continuing,"  or  "not  nonrecurrent."'  Enforcement  could  be  further  im- 
proved, of  course,  by  making  such  findings  a  standard  requirement  in  reaching 
a  decision  with  only  a  "Type  III"  basis. 

The  decline  in  number  of  cases  based  on  the  first  category  of  concepts — where 
the  validity  of  the  basis  is  most  clear — may  well  be  due  to  a  reduction  in  number 
of  violations,  since  the  law  had  been  part  of  the  framework  of  our  market  sys- 
tem for  over  a  generation  at  the  start  of  the  period,  and  the  clear-cut  cases 
would  be  the  ones  most  severely  curtailed  by  the  presence  of  the  law.  Were  it 
not  for  the  law,  and  its  likelihood  of  vigorous  enforcement,  the  number  of  in- 
stances might  have  remained  as  high  as  before. 

While  this  comparison  has  been  based  on  a  study  of  cases  where  injury  was 
found,  it  should  also  be  noted  that  many  investigations  have  been  closed  on  the 
basis  that  a  finding  of  injury  could  not  be  made,  and  many  cases  have  been 
dismissed  because  injurv  was  not  found.  Based  on  the  tabulation  by  David  F. 
Shores  and  Louis  R.  Sernoff,  F.T.C.  attorneys,  of  over  5000  investigations  in- 
volving charges  of  violation  of  any  section  of  the  Rohinson-Patman  Act,  at 
least  1400  were  clo.sed  on  the  basis  of  "no  violation,"  "insubstantiality  of  prac- 
tice," or  "insufficient  evidence  of  injurious  effect."  Less  than  1000  complaints 
were  docketed.  Analysis  of  a  survey  of  case  dismissals  by  David  M.  Malone  and 
Eric  F.  Stoer  of  the  F.T.C.  shows  that  there  were  36  dismissals  of  2a  cases  in 
the  earlier  period  analyzed  above,  and  14  dismissals  of  such  cases  in  the  later 
period,  based  on  failure  of  proof  other  than  jurisdictional,  insufficient  evidence 
to  warrant  trial,  or  the  acceptance  of  cost  justification,  meeting  competition  de- 
fense, or  changing  market  conditions. 
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Certainly,  this  is  not  a  picture  of  myopic  roughshod  enforcement  where  there 
is  no  awareness  of  the  possibility  that  price  differences  may  not  be  hurtful,  or 
may  even  be  helpful  to  competition.  The  enforcement  record  casts  real  doubt  on 
the  basis  for  assertions  and/or  implications  that  it  is  the  order  of  the  day  in 
Robinson-Patman  enforcement  to  ignore  such  possibilities  willy-nilly  in  all  cases. 

In  general,  the  now-traditional  criticism  of  Robinsou-Patman  is  growing  out-of- 
date.  Much  of  it  always  was. 

For  true  improvement,  awareness  and  precision  are  required  from  critics  to  the 
same  degree  that  they  demand  them  in  enforcement. 


Recommendations   fob   Future  Enforcement  of  the  Robinson-Patman  Act 

SECTION     2(C) brokerage 

This  has  the  weakest  justification  of  any  part  of  the  Act,  and  thus  has  been 
a  tempting  target  for  attack.  The  attacks  may  not  merit  the  effort  involved, 
however,  small  though  it  may  be,  as  it  is  doubtful  that  much  economic  harm— or 
good— is  done  by  enforcement  of  2(c),  as  discussed  by  Dirlam  and  Kahn,  Fair 
Competition  (19*54),  pp.  239-241.  The  same  consideration  also  indicates,  of  course, 
that  enforcement  does  not  warrant  the  resources  involved,  small  though  they 
be  unless  the  brokerage  is  a  subterfuge  for  price  discrimination  causing  injury 
to  competition.  Corwin  Edwards  and  Mark  Massell  have  suggested  that  broker- 
age savings  might  be  acceptable  under  a  cost  defense,  where  the  "brokerage  al- 
lowance" does  not  have  a  history  in  the  case  of  having  been  another  name  for 
price  concessions  causing  2(a)  injury.  There  has  apparently  never  been  a  ruling 
on  this  point,  as  the  defense  has  never  been  made  in  a  case  where  this  was  the 
actual  situation. 

SECTIONS    2(d)     AND    2(e) 

There  is  nothing  to  be  gained  by  enforcement  of  these  sections  in  cases  where 
the  payment  or  service  is  offered  to  all,  proportionate  to  purchases,  with  equal 
ease  of  availability,  and  requiring  documentation  of  amounts  spent  by  cate- 
gories. If  these  conditions  obtain,  it  is  clear  that  no  economic  harm  results  from 
the  voluntary  choice  of  some  customers  to  decline  such  offers.  If,  however,  all 
these  conditions  do  not  obtain,  there  is  likely  to  be  concealed  price  discrimina- 
tion. Furthermore,  it  is  very  doubtful  that  this  form  of  price  discrimination 
would  be  of  the  "sporadic,  unsystematic"  variety ;  on  the  contrary,  it  is  highly 
probable  that  "cumulative,"  economically  harmful  discrimination  would  be  in- 
volved (see  discussion  below  on  determination  of  injury).  Excepting  cases  where 
the  discrimination  is  not  of  the  "cumulative"  type,  the  economic  injury  would 
be  of  the  same  nature  as  that  of  "cumulative"  price  discrimination  under  sec- 
tion 2(a),  and,  therefore,  enforcement  of  2(d)  and  2(e)  in  such  cases  would  just 
as  clearly  be  of  value  as  enforcement  of  2  ( a ) . 

Tentative  suggestions  re:  2(d)  and  2(e)— To  reduce  economic  waste,  and  to 
provide  functional  availability  to  as  many  customers  as  possible,  options  should 
be  encouraged — or  even  specified— providing  alternate  forms  of  services  and/or 
promotional  allowances  (handbills,  counter  displays,  etc.),  provided  the  total 
cost  has  the  same  proportional  relationship  to  purchases,  regardless  of  option 
elected  by  the  customer.  ...  A  further  option  might  be  encouraged — that  of  re- 
ceiving a  partial  cash  rebate  in  lieu  of  the  cost  of  the  service  or  promotional 
activity,  with  the  rebate  a  uniform  fraction  regardless  of  customer  or  volume 
of  purchases,  with  all  options  available  to  all  customers. 

If,  on  careful  consideration,  these  suggestions  are  deemed  worthy  of  adoption, 
this  should  be  made  widely  known  by  public  announcement,  which  should  also 
make  clear  that  documentation  of  spending  must  be  made  in  all  cases  where 
the  service  or  promotional  activity  is  elected. 

THE    COST    DEFENSE 

A  ix'rsistent  criticism— and  a  fallacious  one — is  that  the  cost  defense  does 
not  allow  for  marginal  cost  pricing.  Even  if  the  charge  were  true,  it  would  have 
little  import,  however.  Simply  that  a  practice  may  be  "good  business"  for  a 
firm  does  not  change  the  fact  that  it  may  result  in  injury  to  competition.  Just 
as  "injury  to  a  firm"  does  not  necessarily  involve  "injury  to  competition,"  a 
practice  that  is  good  for  a  firm  is  not  necessarily  also  good  for  competition. 
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Furthermore,  and  this  should  be  part  of  a  ny  announcement  regarding  standards 
for  the  cost  defense,  the  defense  requires  differences  in  costs,  and  the  differences 
would  have  to  be  in  incremental  (marginal)  costs,  since  differences  in  alloca- 
tions of  fixed  costs  or  overhead  charges  are  not  allowed.  Even  Adelman  has 
stilted,  though  it  is  buried  in  a  sober  "Apix-udix"'  to  his  rather  flaming  article, 
"The  Consistency  of  the  Robinson-Patman  Act,"  Stanford  Law  Review,  Decem- 
ber 1953,  the  "Act,  as  is  well  known,  disregards  incremental  cost  and  refers  only 
to  average  or  full  cost.  The  economist's  reaction  has  usually  been  to  shrug  off 
the  work  of  benighted  politicians  as  unworthy  of  his  analysis.  Yet  we  submit 
that  if  our  subject  is  tu  frame  a  public  policy,  the  two  detiuitions  are  for  all 
practical  purposes  interchangeable."  Adelman  develops  the  point  at  length  in  his 
"Appendix."  In  any  case,  it  is  clear  that  a  difference  in  incremental  costs  will 
also  appear  as  a  difference  in  full  costs,  since  differences  in  allocations  would 
involve  arbitrary  discrimination,  pure  and  simple. 

Actually,  the  Commission  should  welcome,  and  encourage,  valid  cost  defenses 
where  they  actually  exist.  It  is  truly  unfortunate  that  many  businessmen  and 
lawyers  have  been  "brainwashed"  by  criticism  of  the  Act,  and  believe  that  it 
is  hopeless  to  attempt  a  cost  defense.  Making  known  the  extent  to  which  cost 
defenses  have  been  accepted,  in  terminating  investigations  as  well  as  in  dis- 
missing cases,  would  still  not  be  as  effective  as  a  statement  of  cost  defense 
standards  issued  as  a  public  announcement.  While  attorneys  might  object  to 
having  "their  hands  tied"  by  such  a  statement,  this  consideration  is  more  than 
offset  by  likely  gains  in  self-enforcement  and  by  clearing  the  air  of  mistrust 
and  even  outright  error  regarding  what  is  acceptable  as  a  cost  defense.  Though 
given  cases  might  be  lost  by  making  standards  more  widely  known  on  this  and 
other  aspects  of  enforcement,  the  overall  impact  of  the  Act  would  improve  in 
Quality,  and  attention  could  be  channeled  to  other  cases  more  worthy  of  enforce- 
ment activity. 

The  preamble  to  a  public  announcement  utilizing  the  Taggart  Rejwrt  might 
take  the  following  draft  form  : 

"In  order  to  make  Commission  policy  toward  the  cost  defense  better  known,  to 
improve  self-enforcement,  and  to  avoid  the  encouragement  of  undesirable  re- 
strictions on  pricing  flexibility,  the  [Taggart  Report]  is  hereby  issued  in  con- 
junction with  a  Commission  Memorandum  showing  its  relation  to  accounting 
principles  which  have  been  generally  followed  by  the  FTC's  Division  of  Ac- 
counting." 

DETERMINATION    OF    "iNJUKY    TO   COMPETITION" 

Based  on  my  analysis  of  2(a)  decisions  from  1962  on,  enforcement  of 
secondary  line  cases  could  be  further  improved  by  concentration  of  attacks 
on  those  cases  where  the  pattern  of  selectively-given  advantages  is  cumulative 
in  the  markets  of  the  buyers,  rather  than  offsetting  or  random.  The  importance 
of  the  distinction  in  regard  to  the  question  of  true  economic  injury  is  covered  on 
pages  two  and  three  of  the  Memorandum.  A  specific  evaluation  on  this  point,  to 
be  a  standard  requirement  for  secondary  line  decisions,  and  for  investigations 
as  well,  would  serve  to  make  the  true  importance  of  economic  effects — and  thus 
the  value  of  enforcement — much  more  precise. 

The  Commission  should  continue  to  avoid  primary  line  cases  involving  only 
"injury  to  competitors,"  but,  because  of  the  blurring  or  swamping  caused  by 
the  high  frequency  of  such  cases,  should  take  particular  care  to  single  out  those 
instances  where  there  is  also  a  tendency  toward  substantial  reduction  in  the  num- 
ber of  competitors  in  a  market,  a  tendency  to  hamper  or  suppress  increases  in 
degree  of  competition,  foreclosure  of  substantial  parts  of  a  market,  or  increases  in 
barriers  to  entry.  It  should  be  noted  that  in  all  these  types  of  "injury  to  competi- 
tion," "injury  to  competitors"  occurs  as  well.  Only  in  the  case  of  price  con- 
spiracy or  other  lack  of  competitive  behavior  can  the  broad  type  of  "injury 
to  competition"  occur  without  the  narrow  as  well. 

While  it  doesn't  hurt  to  be  reminded  that  in  many  sorts  of  situations  where 
price  discrimination  injure-;  individual  competitors,  it  is,  nevertheless,  for  the 
good,  and  should  not  be  attacked;  this  point  has  apparently  been  well  argued 
by  defense  attorneys  in  those  cases  where  the  facts  applied.  It  is  hoped  that 
such  arguments  will  be  made  in  all  cases  for  which  they  are  valid,  and  that 
they  will  be  accepted  in  all  such  cases.  The  Neal  Report,  for  example,  points  out 
that,  "in  highly  concentrated  markets  .  .  .  where  price  reductions  are  sporadic 
and  not  part  of  a  systematic  pattern  favoring  large  purchasers,  they  may  be 
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the  first  step  toward  more  general  price  reductions,"  but  mentions  no  cases 
where  such  price  reductions  were  prohibited.  Hopefully,  there  will  continue  to 
be  a  lack  of  such  litigation,  so  that  no  one  wishing  to  make  such  reductions 
will  have  reason  to  be  thereby  discouraged  from  doing  so. 

Also,  as  the  Neal  Report  additionally  reminds  us,  '"a  new  or  potential  en- 
trant may  find  it  necessary  to  reduce  prices  in  particular  cases,  .  .  .  but  ...  if 
he  must  make  corresponding  reductions  to  all  other  purchasers,  he  may  decide 
not  to  enter."  Again,  no  mention  of  any  such  actual  cases,  but  later'  critical 
reference  to  Utah  Pic  indicate  that  it  was  likely  to  have  been  thought  of  as 
example,  and  the  decision  has  been  attacked  by  others  on  this  basis.  In  fact, 
however,  Utah  Pie  was  the  new  entrant  to  the  frozen  pie  market,  and  achieved 
the  bulk  of  the  market  by  cutting  price.  The  defendants  in  the  suit  were  the 
"established"  firms  that  retaliated  by  cutting  prices  still  further  to  regain  mar- 
ket share.  They  also  succeeded  in  keeping  Utah's  profits  down  at  the  "in- 
troductory year"  level  of  around  $10,000  for  a  number  of  years,  and  may  well 
have  sought  to  repress  future  attempts  at  aggressive  comi>etition  on  the  part 
of  Utah — or  any  other  local  newcomer  with  such  ideas.  Thus,  again,  the  "ex- 
ample" may  have  to  search  further  for  an  actual  "case,"  and  it  is  to  be  hoped, 
of  course,  that  cases  which  are,  in  fact,  anti-comi)etitive,  will  not  succeed. 

Some  of  the  criticism  of  Utah  Pic  refiects  a  predisposition  to  believe  that 
there  is  "no  such  thing"  as  predatory  price  discrimination,  a  position  accorded 
substantial,  though  rather  limited,  status  by  the  Stigler  Report.  For  actual 
cases  studied,  however,  this  conclusion  was  often  based  on  the  fact  that  the  vic- 
tim of  the  price  cutting  survived,  or  even  merged  with  the  aggressive  firm. 
After  starting  out  with  a  predatory  policy,  however,  a  firm  might  see  changes 
in  the  market  that  would  make  a  change  of  course  desirable  before  the  victim's 
actual  demise.  The  victim  might  have  reformed,  decided  to  mend  liis  ways,  and 
become  more  docile  and  agreeable  to  the  predatory  firm ;  or  may  have  become 
willing  to  sell  out  at  a  bargain  price.  In  either  case,  the  market  would  be 
changed  for  the  worse. 

Also,  in  addition  to  the  immediate  damage,  a  threat  is  created  for  other  firms 
in  the  market,  and  for  potential  competitors  as  well,  that  they  stand  in  danger 
of  the  same  sort  of  episode. 

It  is  sometimes  argued  that  price  discrimination  is  pro-competitive  when  it 
enables  smaller  firms  to  grow  closer  to  the  sizes  of  their  largest  rivals,  thereby 
providing  more  effective  competition.  But  when  the  third  or  fourth  firm  grows 
closer  to  the  size  of  the  second  or  first,  the  disparities  increase  between  it  and 
the  fifth,  sixth,  and  remaining  firms  that  are  even  smaller.  The  aggressive  firm 
will  likely  come  to  term><  with  its  larger  rivals,  and  become  like  them,  while 
the  firms  at  the  lower  end  of  the  scale  may  find  it  difficult  to  remain  in  the  re- 
structured market.  Certainly,  any  argument  based  on  "justice"  for  the  middle- 
sized  firm  wishing  to  grow  larger  cuts  the  other  way  in  regard  to  still  smaller 
firms,  and  should  not  be  allowed  to  justify  price  discrimination  which  would 
otherwise  be  illegal.  Predatory  and/or  repressive  forms  should  be  attacked, 
regardless  of  the  size  of  firm.  This  is  not  only  in  the  consumer  interest,  which 
otherwise  would  ultimately  suffer,  but  also  in  the  interest  of  those  who  aspire 
to  achieve  in  the  area  of  business  enterprise,  assuring  freedom  to  do  so  and 
fairness  of  the  contest — regardless  of  size.  This  reinforces  belief  in,  and  con- 
firms the  reality  of,  American  ideals  of  opportunity  and  achievement. 

To  avoid  discouraging  aggressive  behavior  of  a  pro-competitive  type,  how- 
ever, and  to  dispel  any  ideas  that  it  is  pointless  to  contest  a  price  discrimina- 
tion case  on  the  question  of  "injury."  a  public  announcement  on  standards  of 
injury  would  make  for  more  efficient  enforcement.  It  could  also  use  the  legal 
equivalence  of  "price  difference"  and  "price  discrimination"  to  frame  a  state- 
ment that  would  also  demonstrate  the  error  of  the  Stigler  Report's  assertion 
that  the  Commission  "tends  to  equate"  the  terms  "erroneously."  This  could  be 
done  with  a  statement  of  the  following  form  : 

"The  Commission  does  not  consider  price  differences  of  the  following  types  as 
illegal  price  discrimination  within  the  meaning  of  the  Robinson-Patman  Act: 

"1.  Sporadic  price  reductions  in  highly  concentrated  markets,  where  not  part 
of  a  systematic  pattern  favoring  some  purchasers  over  others. 

"2.  Reductions  by  a  new  entrant  in  order  to  overcome  the  inertia  of  estab- 
lished trade  relationships. 

"3 

"4  " 


661 

SECTIOX     2(b) — MEETING    COMPETITION    DEFENSE 

I  do  not  believe  that  it  is  economically  sound  to  let  "defensive"  meeting  of 
competition  provide  a  defense  to  a  charge  of  price  discrimination.  Robert  A. 
Wallace  and  Paul  H.  Douglas,  commenting  on  the  Standard  Oil  (Indiana)  case, 
characterized  the  selective  meeting  of  competitive  offers  from  an  outside  re- 
finer seeking  to  enter  the  Detroit  gasoline  market  as  having  anti-competitive 
consequences :  "In  summary,  the  effects  of  the  discriminations  in  the  Detroit 
area  were  to  block  the  entry  and  growth  of  small  refiners  and,  at  the  same  time, 
to  maintain  high  prices  for  major  brand  ga.M)lines."'  ("Antitrust  I'olicies  and  the 
New  Attack  on  the  Federal  Trade  Commission,"  The  University  of  Chicago  Laic 
Rcviciv,  19  ( Summer,  1952) ,  1,  at  p.  26.) 

There  is  nothing  objectionable  per  .sc  in  the  practice  of  a  firm  meeting  compe- 
titive price  bids  to  individual  customers,  or  in  meeting  local  competitive  situa- 
tions so  as  to  maintain  a  share  of  the  business  in  lower-price  markets  without 
.sacrificing  part  of  the  larger  profits  available  in  the  higher-price  markets.  If 
practiced  by  a  firm  whose  size,  geographical  dispersion,  and  pi'oduct  diversity 
are  not  greatly  larger  than  its  ccmipetitors.  there  will  be  no  substantial  injury 
to  competition  in  the  broad,  economic  .sense.  However,  if  practiced  systemati- 
cally by  a  dominant,  more  widespread,  or  more  diversified  competitor,  then  the 
effect  of  such  '"defensive  meeting  of  competition"  will  be  to  injure  competition 
in  the  broad  sense  by  repression  of  competitors  who  attempt  to  gain  business  by 
price  cutting. 

Since,  furthermore,  "of/grcssive  meeting  of  competition"  is  difficult  to  con- 
ceive, I  would  urge  that  consideration  be  given  to  the  possibilities  for  deleting 
the  "aggressive/defensive"  standard  from  the  enforcement  picture  under  section 
2(b). 


sxtppi.ement  to  recommendations  for  fttture  enforcement  of  the  robinson- 
Patman  Act — Further  Comments  on  the  Neal  and  Stigler  Reports 

(By  Robert  C.  Brook.s,  Jr.) 

The  main  value  of  the  Neal  and  Stigler  Task  Force  Reports  is  to  remind  the 
Commission  of  the  sorts  of  situations  where  price  differences  are  "for  the  good" 
and  should  not  be  attacked.  They  are  not  an  indication  of  actual  enforcement, 
since  the  Commission  has  largely  tried  to  avoid  the  types  of  cases  which  the 
Xeal  and  Stigler  groups,  and  others  before  them,  have  said  would  be  undesir- 
able. They  are  of  little  help  in  identifying  cases  where  price  differences  should 
be  attacked. 

The  Neal  Report  states  that,  "there  are  many  reasons  for  price  discrimination 
and  most  of  them  are  related  to  the  improved  functioning  of  the  competitive 
system,"  and,  "it  is  possible  for  price  discrimination  to  adversely  affect  compe- 
tition, but  such  instances  are  exceptional."  It  should  be  noted,  however,  that 
enforcement  of  the  price  discriminatif)n  law  may  be  an  important  reason  for  the 
low  incidence  of  cases  where  competition  is  affected  adversely  by  price  discrimi- 
nation, and  the  number  of  instances  would  be  nuich  greater,  were  it  not  for  the 
Robin.son-Patman  Act. 

Turning  to  a  key  assertion  of  dul)ious  merit  from  the  Stigler  Report,  that  there 
is  now  "an  impressive  body  of  literature  arguing  the  improbability  that  a  profit- 
maximizing  seller,  even  one  with  monopoly  power,  would  or  could  use"  preda- 
tory price  cutting.  This  is  in  apparent  reference  to  the  replications  of  the  con- 
clusions of  Adelman  regarding  A&P  and  those  of  McGee  on  Standard  Oil. 

AYhile  the  Report  made  no  specific  citations  to  this  "impressive  body  of  litera- 
ture," there  are  a  number  of  citations  to  the  contrary  that  might  be  made : 

That  a  predatory  or  repressive  effect  may  result  (as  well  as  not  result)  from 
such  price  cutting  is  shown  in  Brooks,  "Injury  to  Competition  under  the  Robin- 
son-Patman  Act,"  rnirrrsiti/  of  Pennsiilrania  Lair  Rerieir.  109  (April.  1961). 
777.  at  PI).  796-798,  and  the  same  writer  presents  a  fully  d(«uniented  recent  ex- 
ample of  such  an  anti-competitive  effect  in  "How  Can  Government  Best  Promote 
an  Effective  Market  System?"  in  Moiicg,  the  Market,  and  the  State  (1968),  at 
pp.  208-225,  especially  at  pp.  217-221. 

It  is  likely  that  Adelman's  writings  on  AdP,  and  subsequent  recitation  of  his 
sayings  on  predation,  make  up  the  bulk  of  the  "Impressive  body"  of  literature, 
but  Adelman's  position  on  AdP  has  been  sharply  challenged  by  Dirlam  &  Kahn 
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in  Fair  Competition.  (1954),  at  pp.  212-216  and  234-241,  and  by  Lanzillotti  in 
"Pricing  Objectives  in  Large  Companies,"  Ainerican  Economic  Revix'w,  XLVIII 
(December,  1958),  921,  at  p.  935,  and  in  his  subsequent  reply  to  a  comment  by 
Adelman.  American  Economic  Review,  LXIX  (September,  1959),  679,  at  pp. 
679-682.  Also,  Werner  Z.  Hirsch  and  Dow  Votaw,  "Giant  Grocery  Retailing  and 
the  Antitrust  Laws,"  The  Journal  of  Business  of  the  University  of  Chicago, 
XXV  (January,  1952),  pp.  1-17,  Dirlani  and  Kahn,  "Antitrust  Law  and  the  Big 
Buyer:  Another  Look  at  the  AdP  Case,"  in  The  Journal  of  Political  Economi/, 
60  (April,  1952),  pp.  118-32,  and  subsequent  replv  in  the  same  Journal,  61 
(October,  1953),  pp.  441-46. 

While  the  assertions  of  John  S.  McGee  regarding  the  old  Standard  Oil  ca.se 
are  sometimes  cited  to  support  the  "new  thinking"  on  predatory  pricing,  McGee's 
conviction  "that  Standard  did  not  systematically,  if  ever,  use  local  price  cutting 
in  retailing,  or  anywhere  else,  to  reduce  completion"  is  based  on  his  belief  that 
"to  do  so  would  have  been  foolish,"  ["Predatory  Price  Cutting :  The  Standard 
Oil  (N.J.)  Case,"  Journal  of  Laiv  &  Economics,  1  (1958),  137,  at  168]  and  that 
he  could  find  "little  or  no  evidence  to  support  it"  [at  p.  138]  from  his  own  reading 
of  the  13,.500  page  Record  of  the  case.  His  position  that  such  price  cutting  would 
have  been  foolish  has  been  challenged  ( University  of  Pennsylvania  Law  Review, 
109,  at  788-789),  and  others  might  draw  a  different  conclusion  from  a  considera- 
tion of  the  Record  and/or  of  other  sources.  In  fact,  contrary  conclusions  have  been 
drawn  :  Ida  M.  Tarbell,  The  History  of  the  Standard  Oil  Company,  2  vols.,  (1904), 
reissued,  2  vols.,  (1925)  :  William  S.  Stevens,  Industrial  Comhinations  and 
Trusts  (1922)  ;  E.  A.  G.  Robinston,  Monopoly  (1941).  at  pp.  73-74  and  197-205 
especially  at  p.  204;  George  W.  Stocking,  "The  Attorney  General's  Committee 
Report :  The  Businessman's  Guide  through  Antitrust,"  Oeorgctmcn  Law  Journal, 
44  (November,  1955) ,  1,  at  p.  14. 

This  classical  example  of  predatory  price  cutting  was  even  used  by  an  earlier 
George  J.  Stigler :  "If  the  firms  in  an  industry  can  impose  large  capital  re- 
quirements on  potential  rivals,  they  will  retard  the  rate  of  entry  of  these  rivals, 
and  a  whole  arsenal  of  devices  have  been  used  to  this  end.  Consider  first  the  tech- 
nique of  the  old  Standard  Oil  Company  to  drive  out  rivals.  This  policy  was 
feasible  if.  and  only  if,  it  was  difficult  for  the  local  rival  to  accumulate  capital 
funds  to  finance  a  price  war.  Could  he  do  so.  the  price  war  would  have  been 
futile  and  Standard  would  not  have  undertaken  it.  ''[The  Theory  of  Price,  revised 
edition  (1952),  at  p.  227.]  Having  unreservedly  accepted  the  long-standing  view 
on  the  factual  basis  of  Standard's  conduct,  Stigler  just  as  unre.servedlv  dis- 
misses it  as  "folklore"  in  his  subsequent  edition  [(1966),  at  p.  224],  citing 
only  the  work  of  McGee  as  a  basis.  What  is  "standard  on  Standard"  with 
Stigler  can  apparently  be  reversed  with  ease.  He  continues  to  make  his  point 
as  a  hypothetical  one,  but,  as  for  actual  cases,  is  apparently  satisfied  with 
Standard  Oil — to  summon,  then  dismiss  it  as  illusion.  However,  as  indicated 
above,  the  literature  is  not  devoid  of  conclusions  to  the  contrary,  and  still  other 
citations  could  have  been  made. 

Indeed,  predatory  and  exclusionary  tactics  have  been  singled  out  by  Bain  as 
involving  the  one  main  aspect  of  market  conduct  where  some  empirical  associa- 
tion to  structure  and  performance  may  be  estal)li^hpd.  Bain  adds  that  "there  is 
evidence  concerning  a  number  of  individual  industries  in  which  '.successful' 
predation  and  exclusion  have  had  substantial  direct  effects  on  structure  and 
indirect  effects  on  performance."  Industrial  Organization  (1959),  at  pp.  422-423. 
[For  more,  see  the  substantially  similar  passage  from  the  2nd  edition   (1968).] 

Another  type  of  price  discrimination,  in  this  case  selective  meeting  of  competi- 
tive offers  from  an  outside  refiner  seeking  to  enter  the  Detroit  gasoline  market, 
has  been  characterized  as  having  similar  anti-competitive  consequences.  "In 
summary,  the  effects  of  the  discriminations  in  the  Detroit  area  were  to  block 
the  entry  and  growth  of  small  refiners  and,  at  the  same  time,  to  maintain  high 
prices  for  major  brand  ga.solines."  [Robert  A.  Wallace  and  Paul  H.  Douglas, 
"Antitrust  Policies  and  the  New  Attack  on  the  Federal  Trade  Commission,"  The 
University  of  Chicago  Law  Review,  19  (Summer  1952),  1,  at  p.  26.] 

POSSIBLE   GAINS   FROM    PREDATORY    PRICING 

While  a  predatory  firm  may  .set  out  to  "destroy"  a  rival,  the  process  may 
well  make  a  change  of  course  preferable  to  firawing  the  iirocedure  out  to  the 
bitter  end.  Somewhere  along  the  line,  the  victim  may  have  become  easier  to 
get  along  with,  or  may  have  become  more  willing  to  sell  out  at  a  "bargain"  price 
that  makes  merger  more  attractive  than  a  "fight  to  the  death."  But  the  predator's 
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being  "ready,  willing,  and  able"  to  fight  to  the  victim's  death  would  still  be  a 
necessary  part  of  the  background.  That  the  victim  became  a  docile  rival,  and 
thus  survived,  or  that  the  victim  was  able  to  sell  out  at  a  price  that  seemed 
attractive  in  view  of  the  alternatives,  does  not  mean  that  a  predatory  purpose 
was  not  in  the  picture.  Even  though,  at  the  start,  a  policy  of  "rule  or  ruin"  seems 
attractive  to  the  potential  predator  either  way,  it  might  later  develop  that  "ruling" 
could  be  arranged  on  terms  more  attractive  to  both  sides  than  a  continuing 
drawn-out  process  of  ruin.  The  same  terms  might  even  be  accepted  by  other 
rivals  who  could  be  intimidated  by  the  threat — or  fear — that  the  same  thing 
might  happen  to  them.  In  addition  to  the  gains  from  existing  rivals'  greater 
willingness  to  sell  out  or  to  "behave,"  the  object  lesson  represses  potential 
rivals  as  well,  raising  barriers  to  entry. 

STILL    FURTHER    EXAMPLES    OF    PREDATORY    AND    REPRESSIVE    PRICING 

An  unchallenged  "classic"  example  is  gunpowder :  William  S.  Stevens,  "The 
Powder  Trust.  1872-1912."  in  The  Quarterly  Journal  of  Economics  26  (1912), 
pp.  444-481:  also  the  same  author's  Industrial  Combinations  and  Trusts  (1922), 
at  pp.  333-339;  and  on  the  same  subject,  George  AV.  Stocking,  Wo7-kable  Compe- 
tition and  Antitrust  Policy  (1961)  at  the  extended  note  on  pp.  320-321,  from  an 
article  originally  api)earing  in  the  Virginia  Law  Reviciv  44  (1958),  pp.  1-40. 

Other  examples  include  tobacco,  William  H.  Nicholls,  Price  Policies  in  the 
Cigarette  Industry  (1951).  at  p.  26;  building  products,  Corwin  D.  Edwards, 
Maintaining  Competition  (1949),  at  pp.  169-170;  pectin,  Almarin  Phillips,  "Price 
Discrimination  and  the  Large  Firm."  in  the  Virginia  Law  Revieiv  43  (1957), 
pp.  085-696,  esi>ecially  regarding  the  dissent  of  Commissioner  Mead ;  bakery 
products,  cited  by  Jerrold  G.  Van  Cise,  The  Federal  Antitrust  Laws  (1965),  at 
p.  50;  chicory  {E.  B.  Muller  v.  FTC),  discussed  in  Robert  C.  Brooks,  Jr.,  "Busi- 
nessmen's Concepts  of  Injury  To  Competition,"  Calif arnia  Management  Revieiv 
III  (1961),  pp.  89-101,  also  Antitrust  Bulletin  VI  (1961),  pp.  569-590,  also  in 
Social  Issues  in  Marketing,  Lee  E.  Preston,  ed.  (1968),  pp.  168-179.  The  Muller 
case,  as  well  as  other  examples  of  predatory  iiricing,  is  cited  by  the  Attorney 
GcncraVs  Xaticmal  Committee  to  Study  the  Antitrust  Laws  (1955),  at  pp.  165- 
166.  Examples  of  predatory  pricing  subsequent  to  this  1955  report  appear  in  a 
supplement  to  the  report  prepared  l)y  the  Section  of  Antitrust  Law  of  the 
American  Bar  Association.  These  recent  examples  include  woodenware  (Forster 
Mfg.  Co.  r.  FTC),  roofing  materials  {Volasco  Prods.  Co.  v.  Lloyd  A.  Fry  Roofing 
Co.),  frozen  pies  {I'tah  Pie  Co.  r.  Continental  Baking  Co.),  and  possibly  other 
cases  cited  in  Antitrust  Developments,  1955-1968  (1968),  at  pp.  128-131. 

ATTACK    PRACTICES    OR    RESHAPE    STRUCTURE? 

It  has  become  a  commonplace  saying  in  industrial  organization  that  direct 
attacks  on  excessive  market  power  are  sui>erior  to  attacks  on  the  undesirable 
market  practices  that  depend  on  that  power.  Is  there,  then,  any  valid  place  in 
antitrust  enforcement  for  a  market  conduct  approach?  If  the  practice  is  a  symp- 
tom of  market  power  or  of  collusion,  why  not  treat  the  basic  cause,  and  eliminate 
the  power  or  attack  the  collusion  through  the  Sherman  Act?  First,  the  monopoly 
power  may  be  accompanied  by  off-setting  advantages  to  the  economy,  such  as 
efficiency,  and  it  may  be  unwise  to  eliminate  the  power  itself.  Second,  the  radical 
approach  may  be  ineffective,  possibly  because  the  monopoly  is  based  on  a  legal 
patent,  or.  for  some  other  reason,  the  courts  will  not  break  up  the  monopoly 
or  attack  the  market  power.  In  such  cases,  if  the  symptom  (market  practice  or 
conduct)  is  bad  in  itself,  then  the  symptom  should  be  treated  directly.  But  since 
either  conspiracy  or  monopoly  power  may  exist  without  any  manisfestation  in 
disreputable  practices,  there  is  a  need  for  attacking  them  in  cases  where  such 
practices  do  not  accompany  them.  While  direct  attacks  on  structure  may  be 
more  efficient  in  general,  a  conduct  approach  serves  to  fill  in  important  gaps 
and  weaknesses.  My  article.  "How  Can  Government  Best  Promote  an  Effective 
Market  System?"  attempts  to  answer  this  question,  laying  the  groundwork  by 
means  of  an  analysis  of  predatory/repressive  price  cutting.  It  illustrates  some 
relative  weaknesses  of  the  structural  approach — partly  due  to  the  nature  of 
economic  analysis  and  partly  due  to  the  nature  of  legal  procedure,  and  I  request 
that  it  be  put  in  the  record  of  these  Hearings  along  with  two  pages  from  another 
article  of  mine. 
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To  emphasize  the  risk  in  the  conduct  approach,  the  task  force  reports  point 
out  that  price  discrimination  lias  an  adverse  effect  on  competition  only  in  excep- 
tional cases.  But  this  only  poses  the  question  of  how  many  actual  cases  involved 
the  harmful  type,  and  how  many  did  not.  Such  questions  can  best  be  decided 
in  legal  proceedings,  based  on  the  facts  of  the  cases,  and  not  on  the  probabilities 
of  the  events  in  general. 

In  the  opinion  of  some  economists,  the  best  thing  about  the  nation's  agri- 
cultural policy  is  that  it  hasn't  worked !  This  is  not  a  charge  of  traditional 
critics  of  the  price  discrimination  law.  They  do  not  say  that  the  Robinson-Patman 
Act  has  had  no  effect,  but  say  instead  that  the  effects  have  been  bad.  Yet  many 
of  these  critics  view  the  present  operation  of  our  market  system  with  rosy 
enthusiasm,  even  though  Robinson-Patman  has  been  part  of  the  market  scene 
for  a  third  of  a  century.  At  least  it  is  worth  noting  that  the  Act  has  not  had 
the  crippling  or  vicious  consequences  to  competition  that  have  been  predicted 
or  proclaimed  continually  since  the  original  Congressional  debates  on  the  bill. 

A  characteristic  assumption  of  some  writers  is  that  the  largest  firms  are 
invariably  the  angels  of  vigorous  competition  and  low  prices  vis-a-vis  the 
smaller  firms,  but  this  was  convincingly  disproved  by  my  own  recent  price- 
shopping  of  a  specified  model  of  a  brand  of  refrigerator  my  family  had  decided 
on.  It  was  of  the  best  known  brands,  and  I  telephoned  all  the  dealers  in  Nash- 
ville, 10  or  12  in  total.  The  two  lowest  prices  were  offered  by  two  of  the  smallest 
stores,  while  the  large  firms,  the  department  stores  and  the  units  of  national 
chains  representing  themselves  as  discount  stores,  gave  me  prices  from  $25 
to  $65  higher.  While  many  critics  of  legislation  on  pricing  fear  that  large  firms 
will  be  discouraged  from  doing  "their  thmg" — giving  the  public  the  lowest 
prices,  oftentimes  it  is  the  small  firms  that  are  the  sources  of  the  best  alterna- 
tives for  buyers.  It  would  truly  be  a  shame  if  there  were  no  legal  imiiediment 
to  larger  firms  deciding  to  punish  their  small  rivals  for  behaving  "too  com- 
petitively" or  for  trying  too  hard  to  get  business. 

While  the  task  force  reports  list  possibilities  for  price  discrimination  litiga- 
tion to  have  harmful  effects  on  comi^etition  in  the  broad,  economic  sense,  there 
is  a  notable  absence  of  reference  to  actual  cases.  The  worst  of  the  harmful 
possibilities  appear  to  have  been  avoided  in  enforcement,  as  my  analysis  of 
the  concepts  used  in  enforcement  indicates.  For  example,  a  new  entrant,  to  get 
into  a  market,  may  cut  price  to  enter.  Unfortunately,  the  established  firm  may 
cut  its  price  still  further  to  discourage  or  repress  future  entry  or  price  cutting. 
Analysis  of  actual  cases  shows  that  the  attack  was  generally  directed  toward 
the  latter,  anti-competitive  form  of  price  cutting,  in  contrast  to  the  type  of 
attack  feared  on  the  basis  of  the  worst  possibility. 

In  view  of  the  suspicions  and  misconceptions  generated  by  criticism  of  enforce- 
ment and  of  the  law  itself,  however,  it  might  be  advisable  to  disi>el  false  images 
and  sharpen  the  enforcement  picture  by  making  known  the  best  concepts  and 
standards  of  enforcement  as  those  to  be  applied  in  the  future. 

MINOR    COMMENTS    ON    THE    STIGLEK    REPORT 

From  the  AVorking  Paper  on  the  Conglomerate  Merger:  Action  against  con- 
glomerate mergers  is  protested  on  the  ground  that  "it  is  undesirable  to  hang 
a  man  for  an  imaginary  crime." 

Comment :   This  fails  to  distinguish  between  criminal  and  civil  procedures. 

From  the  Working  Paper  on  Reciprocity :  A  firm  in  a  colluding  industry  which 
is  fixing  prices  "would  be  willing  to  sell  at  less  than  the  cartel  price  if  it  can 
escape  detection.  Its  price  can  be  reduced  in  effect  by  buying  from  the  customer- 
seller  at  an  inflated  price.  Here  reciprocity  restores  flexibility  of  prices." 

Comment :  This  relatively  small  consideration  ignores  a  more  important  oi> 
posing  consideration — that  prohibition  of  reciprocity  would  weaken  the  tendency 
to  stay  in  the  basic  collusive  arrangement,  and  would  increase  the  chances  for 
the  cartel  being  broken  up,  because  individual  situations  calling  for  violation  of 
the  price  fixing  agreement  could  less  easily  be  resolved  through  covert  action. 


[Reprinted  from  the  University  of  Pennsylvania  Law  Review,  Philadelphia,  Pa.,  April  1961] 

INJURY  TO  COMPETITION  UNDER 
THE  ROBINSON-PATMAN  ACT  * 

(By  Robert  C.  Brooks,  Jr.f) 


Introduction 

With  certain  exceptions,  the  Robinson-Patman  amendment  to  the 
Clayton  Act  prohibits  price  discrimination  where  its  effect  may  be 
"substantially  to  lessen  competition  or  tend  to  create  a  monopoly  in 
any  line  of  commerce,  or  to  injure,  destroy,  or  prevent  competition  with 
any  person  who  either  grants  or  knowingly  receives  the  benefit  of  such 
discrimination,  or  with  customers  of  either  of  them  .  .  .  . "  ^  It  has 
frequently  been  stated  that  the  enforcing  agencies — the  Federal  Trade 
Commission  and  the  courts — have  confused  "injury  to  competition" 
with  "injury  to  a  competitor,"  ignoring  the  fact  that  injury  to  com- 
petitors is  to  be  expected  in  a  state  of  vigorous  competition.^ 

*  The  author  is  grateful  for  the  valuable  comments  and  suggestions  made  by 
Professors  Corwin  D.  Edwards,  John  S.  McGee,  and  Jacob  I.  Weissman  of  the 
University  of  Chicago;  by  Professors  George  W.  Stocking,  James  W.  McKie,  and 
James  S.  Worley  of  Vanderbilt  University;  and  by  Miss  Betty  Bock  and  Messrs. 
Irston  R.  Barnes  and  Frank  J.  Kottke  of  the  Bureau  of  Economics  of  the  Federal 
Trade  Commission.  This  Article  is  the  result  of  a  study  made  under  a  fellowship 
granted  by  the  Ford  Fotmdation.  However,  the  conclusions,  opinions,  and  other 
statements  of  the  author  are  not  necessarily  those  of  the  Foundation  or  of  any  other 
organization  or  person  whose  aid  is  here  acknowledged. 

t  Assistant  Professor  of  Business  Administration,  Vanderbilt  University,  B.A. 
1946,  M.B.A.  1951,  Ph.D.  1960,  University  of  Chicago. 

1  Robinson-Patman  Act  (Price  Discrimination)  §2(a),  49  Stat.  1526  (1936), 
15  U.S.C.  §  13(a)   (1958). 

2  See  Att'y  Gen.  Nat'l  Comm.  Antitrust  Rep.  164-65  (1955)  ;  H.R.  Rep.  No. 
1422,  81st  Cong.,  1st  Sess.  5-6  (1949).  "We  mouth  the  phrase  'injury  to  competition' 
so  often  that  we  confuse  it  with  'injury  to  a  competitor.'  "  Standard  Oil  Co.,  43 
F.T.C.  56,  65  (1946)  (Commissioner  Mason,  dissenting).  See  generally  Edwards, 
The  Price  Discrimination  Law  518-45  (1959). 
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Certainly  there  is  a  need  to  find  a  valid  and  operable  economic 
definition  of  "injury  to  competition,"  and  to  determine  the  extent  to 
which  decisions  of  the  Commission  and  the  courts  are  consistent  with 
such  a  definition.  In  conducting  such  an  inquiry,  we  shall  delineate 
economic  concepts  of  competition  and  injury  to  competition,  and  ap- 
praise methods  of  applying  such  concepts  to  specific  cases  in  an  eco- 
nomic approach  to  the  question  of  whether  "injury  to  competition"  has 
occurred.  A  survey  then  will  be  made  of  the  legal  meanings  attached 
to  "competition"  and  "injury  to  competition,"  with  special  attention 
to  the  multiple  standards  of  injury  (including  the  standard  of  "fair- 
ness") under  the  Robinson-Patman  Act.  Limiting  ourselves  to  deci- 
sions in  cases  where  evidence  was  presented,  we  shall  then  classify  the 
legal  bases  for  findings  as  to  injury  in  terms  of  the  economic  concepts 
to  which  they  apparently  refer.  Our  purpose  is  to  determine  the  extent 
to  which  legal  decisions  are  conceptually  consistent  with  an  economic 
approach,  and  to  suggest  ways  by  which  legal  enforcement  could  be 
brought  into  closer  conformity  with  economic  reality. 

Economic  Approach 

Economic  Meaning  of  Competition 

Perfect  Competition 

While  "competition"  has  many  different  meanings,  and  there  are 
many  different  types,  the  term  "always  denotes  the  presence  in  a 
specific  market  of  two  or  more  sellers  and  two  or  more  buyers  of  a 
definite  commodity,  each  seller  acting  independently  of  every  other 
seller  and  each  buyer  independently  of  every  other  buyer."  ^  The  term 
"perfect  competition,"  however,  has  a  much  narrower  meaning:  every 
product  is  offered  for  sale  by  a  large  number  of  sellers,  each  selling 
a  product  identical  with  the  others',  and  each  so  small  as  to  have  no 
influence  on  the  market.  Furthermore,  neither  sellers  nor  buyers  have 
their  freedom  of  action  restricted  by  custom,  lack  of  information,  public 
sentiment,  or  fear  of  reprisals  by  competitors  or  the  government.* 

It  has  been  pointed  out  that  if  one  of  the  conditions  essential  to 
perfect  competition  is  absent,  it  does  not  follow  that  the  more  the 
other  conditions  are  present,  the  more  desirable  will  be  the  resulting 

3  Wilcox,  Competition  and  Monopoly  in  American  Industry  1  (TNEC 
Monograph  No.  21,  1940). 

4  Stigler  has  given  three  requisites  for  competition :  "1.  That  each  economic  unit 
be  sufficiently  small  so  it  exerts  an  imperceptible  influence  on  prices.  2.  That  neither 
government  nor  private  associations  erect  obstacles  to  the  movement  of  resources 
into  or  out  of  industries,  or  regulate  the  prices  paid  or  received  by  economic  units 
....  3.  That  entrepreneiu-s  possess  information  on  prices  and  hence  on  profits." 
Stigler,  Theory  of  Price  13-14  (rev.  ed.  1952). 
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form  of  competition.'^  Since  the  entire  set  of  conditions  appears  to  be 
unattainable  for  all  practical  purposes  in  the  present  technological, 
social,  and  political  situation,  some  question  arises  as  to  whether 
reaching  toward  only  a  part  of  the  conditions  will  result  in  a  net  gain. 
In  order  to  bring  theory  closer  to  operation,  J.  M.  Clark  developed  the 
concept  of  "workable  competition." 

Workable  Competition 

Clark  defined  workable  competition  as  a  "rivalry  in  selling  goods 
in  which  each  selling  unit  normally  seeks  maximum  net  revenue,  under 
conditions  such  that  the  price  or  prices  each  seller  can  charge  are 
effectively  limited  by  the  free  option  of  the  buyer  to  buy  from  a  rival 
seller  or  sellers  of  what  we  think  of  as  'the  same'  product,  necessitating 
an  effort  by  each  seller  to  equal  or  exceed  the  attractiveness  of  the 
others'  offerings  to  a  sufficient  number  of  sellers  [buyers?]  to  accom- 
plish the  end  in  view."  ®  In  addition  to  defining  workable  competition 
in  terms  of  market  structure  and  limitations  on  the  scope  of  action 
of  a  single  seller  or  buyer,  it  may  be  defined,  as  was  done  by  Adelman, 
according  to  the  performance  of  firms  in  the  market : 

Workable  competition  has  no  close  connection  with  the  size  of 
business  firms  or  the  concentration  of  an  industry.  It  is  com- 
patible with  many  small  firms,  as  in  apparel;  with  a  few  large 
ones  as  in  automobiles;  and  with  large  and  small  ones  together, 
as  in  distribution. 

.  .  .  Competition  requires  rivalry  in  buying  and  selling 
among  business  firms  which  are  not  in  collusion.  But  rivalry 
alone  is  not  competition.  A  sufffcient  number  of  alternatives  open 
to  any  given  buyer  or  seller  are  necessary,  including  alternatives 
in  the  type  of  goods  ("stripped"  versus  begadgeted  models,  for 
example). 

...  A  proper  blend  of  competitive  and  monopolistic  ele- 
ments is  needed  in  any  particular  market  to  produce  workable 
competition,  and  small  changes  in  the  ingredients  may  produce 
large  changes  in  the  result.'^ 

5  Clark,  Toward  a  Concept  of  Workable  Competition,  30  Am.  Econ.  Rev.  241, 
242  (1940). 

^  Id.  at  243.  See  Masc«i,  The  Current  Status  of  the  Monopoly  Problem  in  the 
United  States,  62  Harv.  L.  Rev.  1265,  1268  n.6  (1949)  :  C|ark  and  others  "clearly 
think  of  workable  competition  in  terms  of  market  conditions  imposing  a  set  of  limita- 
tions on  the  scope  of  action  of  the  individual  buyer  or  seller.  These  limitations  pre- 
vent the  exploitation  of  buyers  by  sellers  too  few  in  number  or  in  collusion  with 
each  other  and  prevent  the  exploitation  of  sellers  by  buyers.  There  are  an  'adequate' 
number  of  alternatives  from  which  to  choose." 

■^Adelman,  Effective  Competition  and  the  Antitrust  Laws,  61  Harv.  L.  Rev. 
1289,  1303  (1948).     " 
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Thus,  seeing  no  necessary  relationship  between  performance  of  firms 
and  the  Hmitations  imposed  on  them  by  such  structural  elements  as 
firm  size  and  market  concentration,  Adelman  looks  directly  at  the 
results  produced  by  a  market  in  order  to  measure  its  workability: 
"The  pursuit  of  business  advantage  in  a  competitive  market  takes  the 
form  of  reductions  in  price,  improvements  in  quality,  and  a  constant 
search  for  cost  reductions  and  innovations."  * 

The  virtue  of  the  performance  approach  lies  in  its  recognition  that 
structure  alone  is  not  sufficient  to  produce  a  satisfactory  type  of  com- 
petitive result,  particularly  in  view  of  the  point  made  by  Clark  that 
if  more  than  one  of  the  structural  elements  of  the  "perfect"  market  are 
missing,  we  cannot  be  sure,  a  priori,  whether  the  establishment  of 
but  part  of  these  elements  will  improve  or  impair  the  effectiveness 
of  the  market.*  But  there  are  limitations  to  the  approach — it  can  mean 
all  things  to  all  men  and  so  could  prove  to  be  arbitrary,  and  it  is 
doubtful  that  an  enforcing  agency  would  be  more  successful  manipulat- 
ing performance  directly  than  it  would  be  simply  making  changes  in 
the  structure  of  the  market.  Moreover,  a  system  of  direct  orders 
designed  to  remedy  unsatisfactory  performance  transfers  the  affected 
firm's  management  to  a  state  body.  A  result  of  such  transfers  would 
be,  in  cases  of  widespread  poor  performance,  less  rather  than  more 
competition,  for  diversity  of  business  behavior  would  doubtless  be 
reduced.  Thus  Corwin  D.  Edwards  has  described  the  performance 
approach  as,  "not  a  new  way  to  enforce  competition,  but  a  substitute 
for  the  safeguards  of  competition."  ^^ 

Although  deficient  as  a  primary  basis  for  public  policy,  the  per- 
formance approach  can,  however,  be  valuable  both  as  a  guide  and  as 
a  supplement  to  the  use  of  structural  standards.  Since  the  "perfect" 
market  cannot  be  considered  a  norm,  the  performance  approach  pro- 

8  Clark,  supra  note  5,  at  242. 

10  Edwards,  Public  Policy  and  Business  Size,  24  J.  Bus.  280,  286  (1951)  :  "Under 
the  policy  of  competition,  business  behavior  is  free  from  government  interference  so 
long  as  competition  itself  is  not  impaired.  The  government's  right  to  intervene  is 
limited  strictly  to  the  scope  necessary  to  maintain  the  system  of  competitive  checks 
and  balances.  Under  the  standard  of  social  performance,  however,  any  business  act 
would  be  forbidden  if  it  appeared  to  the  government  to  be  detrimental  to  the  public 
good.  In  the  application  of  such  a  standard  the  govemmenf  s  right  of  investigation 
and  of  intervention  would  necessarily  be  unlimited.  The  power  to  dissolve  an  enter- 
prise or  to  enjoin  its  conduct  if  its  acts  were  disapproved  would  give  the  government, 
in  practice,  authority  to  guide  and  advise  business.  The  result  would  be  a  new  and 
pervasive  kind  of  government  control.  It  would  be  a  long  step,  not  toward  competi- 
tion, but  away  from  private  enterprise."  Another  disadvantage  of  the  performance 
approach  is  that  changes  in  level  of  performance  could  take  place  more  rapidly  than 
changes  in  market  structure,  and  thus  a  public  enforcing  agency  would  need  to  make 
more  frequent  analyses  of  performance  than  if  it  were  guided  by  an  approach  which 
depended  on  market  structure  for  its  results. 
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vides  a  basis  for  selection  of  those  structural  elements  which  are  con- 
sidered necessary  for  a  "workably  competitive"  market. 

Neither  approach — structural  or  performance — can  be  applied 
without  reference  to  the  other.  In  an  excellent  reconciliation  of  struc- 
tural concepts  with  performance  considerations,  Mason  has  advanced 
the  following  line  of  thought:  the  results  expected  from  competition 
"may  be  paraphrased  as  efficient  use  of  resources."  Under  a  suitable 
set  of  technological  and  institutional  conditions,  the  structure  of  perfect 
competition  would  be  satisfactory  in  producing  the  expected  results. 
Given,  however,  that  technological  and  institutional  conditions  in  our 
economy  are  not  compatible  with  the  structure  of  perfect  competition, 
"there  arises  a  problem  of  defining  an  acceptable  kind  of  competition 
in  terms  of  market  structure  such  that  it  can  normally  be  expected  to 
be  accompanied  by  the  kind  of  performance  considered  acceptable  in 
the  use  of  resources.  This  is  in  fact  the  core  of  the  difficulty  of  devis- 
ing standards  of  public  action  in  the  antitrust  field."  ^^  The  definition 
of  "workable  competition"  in  terms  of  market  structure  is,  therefore, 
ultimately  necessary  as  a  basis  for  effective  governmental  action.  To 
quote  Edwards: 

1.  There  must  be  an  appreciable  number  of  sources  of  supply 
and  an  appreciable  number  of  potential  customers  for  substan- 
tially the  same  product  or  service.  Suppliers  and  customers  do 
not  need  to  be  so  numerous  that  each  trader  is  entirely  without 
individual  influence,  but  their  number  must  be  great  enough  that 
persons  on  the  other  side  of  the  market  may  readily  turn  away 
from  any  particular  trader  and  may  find  a  variety  of  other 
alternatives. 

2.  No  trader  must  be  so  powerful  as  to  be  able  to  coerce  his 
rivals,  nor  so  large  that  the  remaining  traders  lack  the  capacity 
to  take  over  at  least  a  substantial  portion  of  his  trade. 

3.  Traders  must  be  responsive  to  incentives  of  profit  and 
loss;  that  is,  they  must  not  be  so  large,  so  diversified,  so  devoted 
to  political  rather  than  commercial  purposes,  so  subsidized,  or 
otherwise  so  unconcerned  with  results  in  a  particular  market  that 
their  policies  are  not  affected  by  ordinary  commercial  incentives 
arising  out  of  that  market. 

4.  Matters  of  commercial  policy  must  be  decided  by  each 
trader  separately  without  agreement  with  his  rivals. 

5.  New  traders  must  have  opportunity  to  enter  the  market 
without  handicap  other  than  that  which  is  automatically  created  by 
the  fact  that  others  are  already  well  established  there. 


11  Mason,  supra  note  6,  at  1267. 
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6.  Access  by  traders  on  one  side  of  the  market  to  those  on 
the  other  side  of  the  market  must  be  unimpaired  except  by  ob- 
stacles not  dehberately  introduced,  such  as  distance  or  ignorance 
of  the  available  alternatives. 

7.  There  must  be  no  substantial  preferential  status  within 
the  market  for  any  important  trader  or  group  of  traders  on  the 
basis  of  law,  politics,  or  commercial  alliances.^^ 

Economic  Meaning  of  ''Injury  to  Competition" 

Injury  to  competition  occurs  when  competition  is  reduced  or 
weakened;  the  damage  need  not  amount  to  an  elimination  of  all  com- 
petition whatsoever.  Thus  the  mere  existence  of  competition  in  a 
market  is  no  assurance  that  there  has  been  no  "injury  to  competition." 
In  terms  of  the  concept  of  workable  competition,  if  the  real  alterna- 
tives in  the  market  are  increased,  competition  is  improved;  if  the  real 
alternatives  are  decreased,  competition  is  injured.  But  reduction  in 
the  number  of  alternatives  in  the  market  is  not,  in  itself,  an  indication 
of  injury  to  competition,  because  the  very  process  of  competition  in- 
volves a  weeding  out  of  alternatives  that  are  inefficient  or  not  wanted. 
If  a  reduction  in  alternatives  occurs  because  of  inefficiency  in  a  firm 
or  inadequate  demand  for  its  product,  the  vitality  of  competition — and 
not  its  injury — is  indicated. 

Furthermore,  some  degree  of  price  discrimination,  lack  of  knowl- 
edge, barriers  to  entry  and  exit,  and  inefficiency  are  to  be  expected  in 
imperfect  markets,  and  we  cannot  simply  assume  that  a  given  effect  on 
the  market  structure  is  due  to  any  one  of  them,  such  as  price  dis- 
crimination. If  a  reduction  in  alternatives  is  due  to  inefficiency,  the 
situation  may  not  be  improved  by  elimination  of  price  discrimination 
which  also  happens  to  exist  in  the  setting.  We  must  make  a  judgment 
as  to  whether  or  not  the  price  discrimination  was  one  of  the  means 
responsible  for  the  reduction  in  alternatives.  Thus,  not  only  the  effects 
on  market  structure  but  also  the  means  by  which  the  effects  took  place 
must  be  considered  as  part  of  the  concept  of  injury  to  competition. 

Effects  Involved  in  Injury  to  Competition 

In  terms  of  Edwards'  standards  of  workable  competition,  and 
of  the  relative  situation  which  would  exist  with  and  without  the  injury, 
a  list  of  market  effects,  one  or  more  of  which  would  accompany  an 
injury  to  competition,  may  be  compiled: 

1.  Fewer  alternative  sources  of  supply  or  fewer  potential 
customers  for  substantially  the  same  product  or  service,  where  an 
appreciable  number  of  alternatives  do  not  remain. 

12  Edwards,  Maintaining  Competition  9-10  (1949). 
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2.  The  enablement  of  a  trader  to  coerce  his  rivals,  or  to  be 
so  large  that  remaining  traders  lack  capacity  to  take  over  a  sub- 
stantial part  of  his  trade. 

3.  Less  responsiveness  of  traders  to  profit  and  loss  incentives. 

4.  A  greater  area  of  agreement  on  commercial  policy  among 
rivals. 

5.  More  handicaps  on  entry  of  new  traders. 

6.  More  deliberately  introduced  obstacles  to  access  by  traders 
on  one  side  of  the  market  to  those  on  the  other  side. 

7.  A  greater  degree  of  preferential  status  within  the  market 
for  an  important  trader  or  group  of  traders  on  the  basis  of  law, 
politics,  or  commercial  alliances. 

In  some  cases,  the  presence  of  effects  indicating  possible  injury  to 
competition  would  be  offset  by  other  effects  indicating  that  there  was 
actually  an  improvement  in  competition.^^  And  it  is  quite  possible  for 
the  current  or  proximate  effects  on  competition  to  differ  from  the 
predicted  or  probable  subsequent  effects.^* 

The  severity  of  effects  will  vary  with  the  importance  of  the  alterna- 
tives involved.  The  elimination,  for  instance,  of  one  alternative  out 
of  a  hundred  in  the  market  would  not  have  any  substantial  effect  on 
market  competition  unless  that  alternative  were  so  large  or  unique  that 
the  remaining  alternatives  could  not  make  up  the  gap  in  supply.  At 
the  other  extreme,  however,  the  elimination  of  one  of  two  alternatives 
in  the  market — or  any  instance  where  all  but  one  alternative  is  elim- 
inated— would  have  a  severe  effect  on  competition.  Competition  itself 
would  be  eradicated. ^^  There  is,  of  course,  a  continuum  of  possible 
situations  begirming  with  one  in  which  all  competition  would  be  elim- 
inated, and  ending  with  the  situation  in  which  the  elimination  of  only 
one  alternative  has  but  an  insignificant  effect  on  the  variety  of  avail- 
able alternatives  remaining.     While  the  point  at  which  the  effect  be- 

13  For  example,  where  an  alert  and  aggressive  competitor  enters  a  market  pre- 
viously occupied  by  lethargic  suppliers,  his  activity  may  result  in  the  elimination  of 
some  of  these  suppliers,  but  also  in  a  greater  responsiveness  of  the  remaining  traders 
to  profit  and  loss  incentives. 

14  The  elimination  of  competitors  may  reflect  active  competition  for  a  time,  but 
if  this  results  in  the  elimination  of  all  competitors  btit  one,  competition  itself  is 
destroyed.  Generally,  where  immediate  effects  differ  from  subsequent  effects,  con- 
trolling weight — for  purposes  of  evaluation — should  be  given  to  the  latter.  Of  course 
where  ultimate  effects  are  much  more  uncertain,  this  does  not  hold  true.  It  should 
be  remembered  that  we  are  not  referring  to  a  long-run  static  model,  that  change  is 
cumulative,  and  that  effects  now  deemed  "subsequent"  can  themselves  be  superseded 
by  still  later  effects. 

16  Similarly,  there  would  be  a  substantial  effect  on  competition  if  all  but  one 
class  of  alternatives  were  eliminated,  as  where  there  are  two  broad  classes  of  alterna- 
tives— such  as  ca^-and-carry  versus  credit-and-delivery  stores — and  one  class  is  en- 
tirely eliminated. 
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comes  "substantial"  cannot  be  located  with  precision,  it  is  not  un- 
reasonable to  expect  general  agreement  on  many — if  not  most — 
specific  cases. 

Price  Discrimination  as  a  Means  by  Which  Effects  on  Competition 

May  Occur 

Whether  or  not  the  market  effects  discussed  above  reflect  an 
injury  to  competition  depends  on  the  nature  of  the  means  by  which 
the  effects  took  place.  Elimination  because  of  inefficiency  is  clearly 
a  case  where  the  means  generally  rule  out  a  valid  finding  of  "injury 
to  competition,"  and  where,  certainly,  the  effects  are  shown  to  be  the 
result  of  competition.  If,  however,  one  of  only  two  alternatives  were 
eliminated  from  the  market,  and  the  means  of  elimination  were  the 
weeding  out  of  an  inefficient  firm,  and  no  new  firms  entered  the  market, 
this  would  be  an  example  of  injury  to  competition  by  competition 
itself. 

The  settings  in  which  price  discrimination  takes  place  are  not 
characterized  by  the  impersonal,  atomistic  market  of  perfect  competi- 
tion, but  frequently  consist  of  only  a  few  firms  or  include  large  firms 
or  firms  which  operate  in  more  than  one  market.  By  "few"  firms,  we 
mean  a  number  such  that  the  actions  of  at  least  some  of  them  will  be 
watched  by  the  others,  and  that  such  actions,  when  observed,  will  be 
sufficient  to  result  in  offsetting  actions  by  the  others.  Since  price  cuts 
are  readily  countered,  open  price  cutting  is  not  an  attractive  means  of 
rivalry  for  such  firms  unless  one  of  them  believes  that  its  share  of  the 
increase  in  the  total  market  will  make  the  price  cut  profitable.  Other- 
wise each  firm  will  seek  to  avoid  open  price  cutting  and  will  try  rather 
to  match  the  prices  of  its  rivals.  Thus  there  may  be  no  alternative 
price  offers  available  to  firms  on  the  other  side  of  the  market. 

Firms  may  be  large  relative  to  the  total  market,  or  large  relative 
to  the  size  of  their  competitors.  If  a  firm  is  large  relative  to  the 
market,  the  remaining  firms  may  lack  the  capacity  to  take  over  a  sub- 
stantial part  of  its  trade,  thus  limiting  the  alternatives  which  are  effec- 
tively available  to  firms  on  the  other  side  of  the  market.^®  A  firm  may 
be  large  relative  to  its  competitors  even  though  it  does  not  constitute 
a  large  part  of  the  total  market.  Such  a  firm  may  receive  preferential 
treatment  by  suppliers,  possibly  because  the  aggregate  of  its  trade  is 
more  valuable  to  suppliers,  or  because  it  is  believed  that  the  firm  is 
likely  to  obtain  such  offers  from  other  suppliers,  or  because  the  firm  is 
large  enough  to  produce  for  itself  instead  of  purchasing.     Such  a  firm 

16  EIdwards,  op.  cit.  supra  note  12,  at  92-93. 
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may  also  be  able  to  destroy  or  coerce  its  smaller  competitors  through 
price  cutting,  since  the  large  firm  would  likely  have  a  greater  capacity 
to  take  the  losses  involved. 

A  large  firm  which  operates  in  more  than  one  market  (geographi- 
cal, product,  or  type  of  customer)  may  be  able  to  destroy  or  coerce 
a  less  diversified  competitor  through  selective  price  cutting  limited  to 
that  competitor's  market,  not  only  because  the  large  firm  copld  stand 
greater  losses,  but  also  because  the  losses  would  occur  in  a  smaller 
percentage  of  the  more  diversified  firm's  total  market.  Such  behavior 
by  a  more  diversified  firm  involves  the  use  of  price  discrimination,  but 
the  existence  of  price  discrimination  does  not  necessarily  mean  that  the 
firm  is  guilty  of  such  behavior.  Price  discrimination  may  also  result 
from  a  firm's  seeking  to  maximize  its  profits  in  each  of  its  markets 
when  the  demand  elasticities  differ  among  the  markets.^^  It  might  also 
be  the  result  of  promotional  pricing  of  a  new  or  improved  product. 

In  the  economic  sense,  price  discrimination  exists  when  the  prices 
given  by  a  seller  to  buyers  or  classes  of  buyers  do  not  vary  in  a  way 
corresponding  to  differences  in  the  costs  of  supplying  the  various 
buyers  or  classes  of  buyers.  Thus  it  is  possible  for  discrimination  to 
occur,  not  only  among  customers  buying  like  goods  at  the  same  time, 
but  also  among  customers  buying  unlike  goods  and  among  customers 
buying  at  different  points  in  time.  Where  a  multiproduct  firm  faces 
different  demand  elasticities  in  its  product  markets,  price  discrimina- 
tion in  the  economic  sense  would  result  from  the  firm's  taking  account 
of  the  demand  elasticities  in  pricing  the  individual  products.  Fur- 
thermore, the  elasticity  of  demand  for  any  given  product  might  vary 
through  time,  and  price  discrimination  would  result  from  recognition 
of  this  variation  in  the  price  charged  for  the  product  at  diffei-ent  points 
in  time.  Such  time  variation  might  be  reflected  by  the  use  of  seasonal 
discounts  or  off-peak  rates.^^ 

Price  discrimination  may  injure  competition  at  the  "primary 
level"  (between  the  seller  granting  the  discriminatory  price  and  his 
competitors),  at  the  "secondary  level"  (between  the  recipient  of  the 
discriminatory  price  and  his  competitors),  at  the  "tertiary  level"  (be- 
tween the  customers  of  the  recipient  of  the  discriminatory  price  and 
their  competitors),  or  at  more  than  one  level.  It  is  also  possible  that 
price  competition  will  not  injure  competition  at  any  level.    The  various 


IT  See  McGee,  Predatory  Price  Cutting:  The  Standard  Oil  (NJ.)  Case,  1  J.L. 
&EcoN.  137,  142-43  (1958). 

18  Legally,  price  discrimination  relates  only  to  like  goods,  and  refers  to  discrimina- 
tory price  differences,  not  discriminatory  price  similarities.  Furthermore,  price 
changes  are  allowed  "from  time  to  time  where  in  response  to  changing  conditions 
affecting  the  market."  Robinson- Patman  Act  (Price  Discrimination)  §2(a),  49 
Stat  1526  (1936),  IS  U.S.C.  §  13(a)   (1958). 
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types  of  price  discrimination  must  be  considered  in  terms  of  whether 
or  not  they  can  serve  as  means  of  injury  to  competition. 

(a)   Types  of  Price  Discrimination  Not  Serving  as  Means  of  Injury 
to  Competition 

Sporadic  and  unsystematic  price  discrimination,  unless  it  is 
predatory,  will  not  substantially  injure  competition  at  any  level.  While 
a  choice  customer  may  be  taken  away  from  a  trader  by  a  discriminatory 
raid,  if  the  discrimination  is  not  persistent  and  if  the  trader  is  not 
eliminated  from  the  market,  he  can  regain  the  customer  at  a  later  date 
by  means  of  a  similar  raid.  Price  discrimination  of  this  type  is 
,  evidence  of  the  price  adjustment  mechanism  in  a  typically  imperfect 
market,  reflecting  the  pattern  by  which  price  changes  filter  through  the 
market,  or  even  the  experimental  testing  of  alternatives  to  the  existing 
price  level.  In  "orderly"  markets  of  only  a  few  sellers,  price  dis- 
crimination may  even  be  the  most  effective  means  by  which  the  forces 
of  competition  may  be  expressed.-^®  The  secret  price  concession  and 
the  selective  meeting  of  competitive  price  concessions — both  of  them 
price  discriminations — by  ultimately  creating  pressure  on  the  unfavored 
buyers,  might  be  the  most  likely  way  of  forcing  a  general  reduction  in 
the  price  level  of  such  a  market.  In  this  case,  the  bargaining  skill  and 
power  of  some  of  the  buyers,  while  temporarily  a  disadvantage  to  the 
others,  could  ultimately  serve  to  benefit  other  buyers  in  the  market.^** 

Even  permanent  and  systematic  price  discriminations  of  certain 
types  may  not  serve  as  means  of  injury  to  competition.  Trade  dis- 
counts might  be  discriminatory  and  yet  have  no  effect  on  competition 
at  the  secondary  level,  if  there  is  no  competition  among  the  trade 
classifications.^^  Price  discrimination  among  market  segments  at  the 
ultimate  consumer  level  could  not  result  in  injury  to  competition  at  the 
secondary  level,  since  the  segments  would  not  be  in  competition  with 
each  other.  Prices  based  on  value  in  different  uses  are  generally  dis- 
criminatory, but  there  is  seldom  competition  among  the  uses  so 
classified.  Neither  could  these  types  of  price  discrimination  injure 
competition  at  the  primary  level,  unless  used  by  a  diversified  marketer 
to  discipline,  repress,  or  eliminate  specialized  competitors  through  se- 

18  See  McGee,  Price  Discrimination  and  Competitive  Effects:  The  Standard  Oil 
of  Indiana  Case,  23  U.  Chi.  L.  Rev.  398,  400-03  (1956). 

20 /rf.  at  404. 

21  Even  in  this  case,  however,  such  discounts  may  affect  competition  between 
direct  and  indirect  buyers.  For  example,  a  direct-buying  retailer  may  be  given  a  lower 
price  than  a  wholesaler  who  supplies  other  retailers  in  the  same  market  area.  There 
is  no  competition  between  the  trade  classes  at  the  secondary  level,  but  competition 
between  the  direct-buying  retailer  and  the  wholesaler's  customers  may  well  be  affected 
by  such  trade  discounts. 


675 

lective  attack,  or  as  part  of  a  standardized  structure  with  the  purpose 
of  facilitating  an  arrangement  not  to  compete  in  price. 

Price  discrimination  may  also  be  promotional,  with  the  purpose 
of  introducing  new  or  improved  products,  becoming  established  in  a 
new  market,  or  enlarging  the  market  for  products  with  large  overhead 
costs.  In  these  cases,  competition  is  improved  by  the  increase  in 
number  and  variety  of  alternatives.  Enlargement  of  the  market  for 
products  with  large  overhead  costs  would  make  for  fuller  use  of  re- 
sources, but  it  is  well  to  note  that  the  output  may  be  smaller  as  well  as 
larger  with  price  discrimination  than  without.^^ 

(b)   Types  of  Price  Discrimination  Capable  of  Injuring  Competition 
at  the  Primary  Level 

Opposite  in  effect  to  promotional  price  discrimination  is  the  case 
of  predatory  price  discrimination,  designed  to  kill  off  or  repress  rivals 
of  the  seller,  or  at  least  bring  them  to  terms.  This  is  the  case  of 
"competition  to  establish  a  monopoly,"  ^  where,  if  successful,  there 
is  an  eventual  reduction  of  the  market  alternatives  at  the  primary  level. 
Thus  predatory  pricing  at  less  than  full  cost  is  followed  by  a  return 
to  full-cost  pricing  ^^  in  a  market  that  may  be  characterized  by  less 
intense  competition  because  some  of  the  alternatives  to  buyers  were 
eliminated  by  the  predatory  practice.  While  price  cutting  would  be 
desirable  if  its  purpose  were  promotional  (to  enlarge  demand),  it  would 
be  a  possible  means  of  injury  to  competition  if  its  purpose  were 
predatory  (to  restrict  supply).  Predatory  or  repressive  price  cutting 
may  involve  geographical  discrimination  when  used  by  a  widespread 
firm  against  localized  competition,  may  involve  discrimination 
among  different  kinds  of  products  when  used  by  a  product-diversified 
firm  against  product-specialized  competitors,  or  may  involve  "pricing 
by  use"  when  used  by  a  market-diversified  firm  against  market- 
specialized  competitors. 

22  "If  at  the  simple  monopoly  price  the  elasticities  of  demand  are  different  in  the 
two  separate  markets,  the  marginal  revenue  obtained  by  selling  a  unit  of  output  in 
the  market  in  which  the  elasticity  of  demand  is  lower  will  be  less  than  the  marginal 
revenue  obtained  by  selling  a  unit  of  output  in  the  more  elastic  market;  and  it  will 
pay,  when  discrimination  becomes  possible,  to  cut  down  output  and  raise  price  in  the 
less  elastic  market  and  to  increase  output  and  lower  price  in  the  more  elastic  market 
until  the  marginal  revenue  in  each  is  the  same.  Output  in  one  market  is  increased 
and  in  the  other  reduced,  and  it  remains  to  discover  whether  the  total  output  will 
increase  or  diminish  when  discrimination  is  introduced,  or  whether  it  will  remain 
unchanged."  Robinson,  The  Economics  of  Imperfect  Competition  190  (1933). 
Whether  total  output  is  increased  or  decreased  when  the  firm  engages  in  discrimination 
depends  upon  a  comparison  of  the  concavities  of  the  two  demand  curves  facing  the 
firm.    Id.  at  190-95. 

23Copeland,  A  Social  Appraisal  of  Differential  Pricing,  6  J.  Marketing  pt.  2, 
at  177,  179  (1942). 

24  See  Att'y  Gen.  Nat'l  Comm.  Antitrust  Rep.  335  (1955). 
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McGee  has  argued  that,  while  it  is  conceivable  that  a  firm  al- 
ready possessing  some  degree  of  monopoly  power  might  seek  to  in- 
crease its  power  by  predatory  price  cutting,  it  would  not  pay  the  firm 
to  do  so.  He  states  that  since  predation  involves  loss  of  some  of  the 
predator's  own  possible  profits,  merger  or  agreement  is  preferable  at 
any  price  up  to  the  discounted  monopoly  profits  plus  the  loss  of  profit 
which  would  result  from  predation.^^  Based  on  his  study  of  the  prac- 
tices of  the  predissolution  Standard  Oil  Company,  he  concludes  that 
Standard  did  not  in  fact  use  predatory  discrimination  but  instead  in- 
creased its  market  power  through  merger.  McGee  also  doubts  that 
predation  would  be  used  as  a  device  for  driving  down  the  price  at 
which  competitors  could  be  bought  out,  since  this  would  be  profitable 
"only  when  the  process  produces  purchase  prices  that  are  so  far  below 
competitive  asset  figures  that  they  more  than  offset  the  large  losses 
necessary  to  produce  them."  ^® 

McGee's  position  that,  in  view  of  the  possibility  of  merger,  it 
would  not  pay  a  firm  to  engage  in  predatory  price  cutting,  is  not 
definitive.  First,  if  predation  is  used  in  connection  with  a  program 
of  acquisition  of  competitors,  the  taking  of  the  losses  involved  in  actual 
predation  will  not  be  necessary  in  every  case  in  which  the  policy  is 
effective.  The  price  at  which  smaller  competitors  could  be  bought  out 
would  be  driven  down  by  the  very  threat  of  ruin,  if  it  appeared  likely 
that  the  threat  would  be  carried  out.  If  the  threat  were  carried  out,  it 
would  result  in  losses  to  both  predator  and  victim,  and  a  competitor 
threatened  with  such  losses  might  well  sell  out  at  a  substantially  lower 
price  than  it  would  otherwise  accept.  For  the  threat  to  be  effective, 
however,  it  would  be  necessary  for  it  to  be  carried  out  in  at  least  some 
cases,  resulting  in  the  actual  use  of  predatory  price  cutting  for  the 
purpose  of  showing  the  willingness  of  the  predator  to  use  it.  How 
often  it  would  actually  be  carried  out  would  depend  on  the  frequency 
of  cases  in  which  the  prospective  victim  decided  to  risk  the  threat.  Al- 
though few  victims  may  be  in  evidence,  a  firm  which  chooses  to  risk 
the  threat  may  still  have  a  high  probability  of  becoming  a  victim.  And 
if  the  probability  is  high,  the  number  of  victims  may  still  be  small 
because  so  few  firms  decide  to  risk  the  threat.^' 

A  second  reason  for  a  firm  to  choose  a  predatory  policy  is  that 
such  a  policy  would  discourage  entry,  while  a  policy  of  merger  "at 

25  McGee,  supra  note  17,  at  139-40,  143. 

26  Id.  at  141. 

27  If  many  firms  decide  to  risk  the  threat,  however,  the  cost  of  the  policy  to  the 
predator  may  be  too  great  relative  to  the  gains.  It  would  be  costly  to  invoke  the 
policy  in  every  case  in  which  his  threat  is  defied,  but  if  the  policy  is  not  given  effect 
often  enough,  the  danger  to  an  unsubmissive  firm  is  too  small  to  make  the  threat 
effective. 
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any  price  up  to  the  discounted  monopoly  profits  plus  the  loss  of  profit 
which  would  result  from  predation"  would  actually  encourage  entry 
of  new  firms.  The  fear  of  losses  which  would  be  imposed  by  a  preda- 
tory rival  would  serve  as  an  obstacle  to  the  entry  of  new  firms.  The 
hope  of  being  bought  out  at  an  attractive  price,  on  the  other  hand, 
would  stimulate  the  entry  of  new  firms.  Thus  a  firm  in  a  position  to 
pursue  a  predatory  policy  would  achieve  gains  from  such  a  policy  that 
would  not  accrue  under  a  policy  of  merger  not  involving  the  use  of 
predation.  Furthermore,  there  would  be  no  need  for  the  firm  actually 
to  suffer  the  losses  of  predation  except  on  those  occasions  in  which  it 
was  necessary  to  demonstrate  the  willingness  to  do  so.  The  more 
certain  the  use  of  the  predatory  policy  appeared  to  prospective  en- 
trants, the  fewer  the  cases  in  which  it  would  have  to  be  carried  out, 
and  the  lower  the  cost  to  the  predator. 

Price  discrimination  may  also  be  associated  with  a  joint  pricing 
structure  maintained  with  the  specific  purpose  of  avoiding  competition 
in  price  at  the  primary  level.  Such  a  structure  may  be  the  result  of 
formal  or  informal  agreements  among  the  participants.  It  may  even 
exist  in  the  absence  of  overt  agreement  if  each  firm,  in  the  expectation 
of  reciprocal  behavior,  is  willing  to  forego  the  opportunity  of  diverting 
business  by  undercutting  competitors'  prices.  In  all  these  cases  there 
is  a  need  for  some  way  of  knowing  what  the  price  bids  of  competitors 
will  be.  A  systematic  method  by  which  all  firms  arrive  at  some  com- 
mon delivered  price  provides  both  the  necessary  knowledge  and  also 
the  assurance  that  the  other  firms  will  reciprocate.  The  smaller  the 
number  of  firms  in  the  market,  and  the  greater  the  shared  fear  of  the 
consequences  of  price  competition,  the  greater  the  likelihood  of  par- 
ticipation in  such  joint  pricing  structures.  These  structures  often  result 
in  geographical  price  discrimination;  and  where  shipping  costs  are 
important,  the  sharing  of  more  than  one  market  by  differently  located 
competitors  would  almost  inevitably  require  some  price  discrimination 
if  a  common  delivered  price  were  to  be  quoted  in  each  market.^^  Thus, 
the  possibility  of  price  discrimination  may  facilitate  the  systematic  sup- 
pression of  price  competition. 

While  it  would  be  difficult  to  infer  injury  to  competitors  who 
choose  to  participate  in  joint  pricing  structures,  the  vitality  of  com- 
petition itself  is  injured  at  the  primary  level  to  the  extent  that  such 
plans  as  basing-point  and  common  zone-pricing  arrangements  are 
successful.  Systematic  freight  equalization,  except  when  used  by  a 
firm  with  disadvantages  of  location  as  a  way  of  meeting  competition, 

28  If  a  uniform  delivered  price  were  quoted,  which  did  not  differ  among  the 
shared  markets,  there  would  be  no  discrimination  in  the  legal  sense.  Even  here, 
however,  there  would  be  discrimination  in  the  economic  sense. 
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could  also  serve  to  eliminate  price  competition  by  producing  identical 
delivered-price  bids.  There  is  the  further  possibility  of  injury  to  indi- 
vidual competitors  who  would  prefer  not  to  participate  in  joint  pricing 
arrangements.  Outsiders  to  the  agreement  might  be  forced  into  com- 
pliance or  punished  by  selective  joint  pricing  action  of  the  group,  or 
by  other  means.^^  This  results  in  further  injury  to  market  competition 
in  that  those  who  prefer  to  compete  in  price  are  stifled.  And  the 
possibility  of  such  selective  pricing  action  may  effectively  exclude 
potential  newcomers  from  the  market. 

The  joint  limitation  of  price  competition  is  facilitated  by  use  of 
common  discount  structures  and  terms  of  sale  which  are  coUusively 
maintained.  Of  course,  common  cash  discounts,  trade  discounts,  and 
quantity  discounts,  in  the  absence  of  a  basic  price  arrangement,  would 
not  substantially  injure  competition  at  the  primary  level.  In  such  a  case, 
they  would  actually  be  beneficial  in  that  they  would  make  price  com- 
parison easier  for  buyers  and  price  changing  easier  for  sellers.  When 
added  to  a  basic  price  arrangement,  however,  such  common  discounts 
serve  as  means  of  perfecting  and  enforcing  an  agreement  not  to 
compete. 

Competitive  behavior  may  also  be  stifled  by  the  independent  price 
discrimination  of  a  dominant  firm.  If  such  a  firm  has  a  policy  of 
systematically  holding  customers  by  selective  meeting  of  all  competi-  | 
tive  price  bids,  this  policy  would  greatly  diminish  the  incentive  of 
competitors  to  offer  such  bids.  Customers  would  hardly  change  to 
the  new  supplier  in  the  absence  of  the  price  difference,  and  traders 
attempting  to  gain  business  from  the  dominant  trader  would  find  that 
the  offering  of  lower  prices  would  fail  to  achieve  their  purpose. 

Even  if  the  smaller  firm  were  able  to  serve  the  customer  at  a 
lower  price  than  the  cost  of  the  dominant  firm,  the  latter  could  meet 
the  lower  price  indefinitely  if  it  were  making  offsetting  profits  in  other 
parts  of  its  market.  While  it  is  true  that  such  a  policy,  when  applied, 
would  reduce  the  profit  of  the  dominant  firm,  the  suffering  of  reduc- 
tion in  profit  would  not  be  necessary  in  every  case  to  make  the  policy 
effective.  The  reduction  in  profit  would  have  to  be  incurred  only  in 
those  cases  where  needed,  and  only  so  long  as  necessary,  to  demon- 
strate a  willingness  to  apply  the  policy.  ■ 

Large  or  diversified  sellers  may  effect  market  exclusion  by  use 
of  the  volume  discount.  Based  on  total  purchases  over  a  period  of 
time,  it  may  reflect  only  savings  which  result  from  forward  planning 
or  stabilization  of  production  made  possible  by  the  concentration  of 
purchases  with  the  company  granting  the  volume  discount.     To  the 

2»See,  e.g.,  FTC  v.  Cement  Institute,  323  U.S.  683,  710  (1948). 
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extent  to  which  this  discount  is  not  a  reflection  of  cost  savings,  how- 
ever, it  is  a  price  discrimination.  At  the  primary  level,  when  used  by 
a  large  or  diversified  supplier,  it  can  foreclose  a  customer  to  compe- 
titors unless  one  of  them  is  able  to  supply  all  the  requirements  of  the 
customer.  When  the  competitors  of  a  large  supplier  are  all  small, 
they  may  never  be  able  to  expand  their  market  beyond  that  of  the 
smaller  customers.  These  small  competitors  may  seek  part  of  the 
business  of  the  larger  buyers  by  granting  discounts  based  on  the  total 
volume  of  their  customers'  purchases  from  all  sources,  including  sup- 
pliers other  than  themselves.  If,  however,  the  larger  supplier  grants 
his  volume  discount  only  on  purchases  from  his  firm,  and  purchases 
from  the  smaller  supplier  reduce  a  customer's  volume  with  the  larger 
supplier  to  a  lower  discount  bracket,  then  the  smaller  supplier  would 
have  to  grant  an  additional  discount  to  compensate  the  customer  for 
any  loss  of  discount  on  purchases  from  the  large  supplier.  In  the 
same  way,  a  less  diversified  supplier,  in  order  to  get  business,  might 
have  to  give  both  a  discount  based  on  total  purchases  from  all  sup- 
pliers and  an  additional  discount  to  compensate  customers  for  loss  of 
higher  bracket  discounts  that  would  have  been  obtained  by  concen- 
trating all  purchases  with  a  more  diversified  competitor. 

A  competitive  supplier  who  grants  such  discounts  in  an  effort  to 
obtain  part  of  a  buyer's  trade  bears  a  burden  greater  than  that  of 
simply  meeting  a  low  price.  In  order  for  such  a  supplier  to  realize  a 
unit  price  as  high  as  that  received  by  the  former  supplier,  he  must  ob- 
tain all  of  the  trade  previously  awarded  to  the  other  supplier — assum- 
ing, of  course,  that  the  reduction  of  volume  with  the  old  supplier  re- 
sults in  the  buyer's  being  placed  in  a  lower  discount  bracket.  If  only 
part  of  the  trade  were  transferred  to  the  new  supplier,  the  price  ob- 
tained by  the  new  supplier  on  the  transferred  business  could  be  sub- 
stantially less  than  that  previously  obtained  by  the  old  supplier — even 
though  the  customer  has  received  no  net  reduction  in  total  amoimt  paid 
to  both  suppliers.^** 

30  To  illustrate  with  a  simplified  example,  let  us  assume  that  a  customer  has 
been  buying  100  units  (not  necessarily  of  the  same  product)  per  time  period  from  a 
supplier  with  a  list  price  of  $10  per  unit,  and  a  cumulative  voltmie  discount  schedule 
as  follows:  100  units  or  more— 20%  discount;  90  to  99  units— 15%  discount;  80  to 
89  units— 10%  discotmt;  and  70  to  79  units— 5%  discount.  If  a  potential  supplier 
is  so  small  or  specialized  that  he  can  supply  the  customer  only  20  units,  or  can  get 
the  customer  to  buy  only  20  units  from  him,  he  cannot  obtain  this  business  by  simply 
offering  a  price  of  $10  less  20%,  or  $160  for  the  20  units.  This  is  because  the  cus- 
tomer would,  as  a  result  of  the  transfer  of  business,  be  dropped  from  the  20%  discount 
bracket  to  the  10%  bracket  on  the  80  units  still  bought  from  the  old  supplier,  and 
thus  would  lose  10%  on  the  80  tmits  bought  from  the  old  supplier,  a  loss  of  $80. 
Therefore,  the  new  firm  would  have  to  make  a  price  on  the  20  units  of  no  more  than 
$160  less  $80,  or  $4  per  unit,  to  obtain  business  on  which  the  former  supplier  received 
a  price  of  $8  per  unit.  Only  by  getting  all  of  the  customer's  business  from  the  former 
supplier  could  the  potential  supplier  obtain  a  price  as  great  as  that  received  by  the 
firm  which  had  been  supplying  the  customer  at  $8  per  unit 
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Thus  the  volume  discount  makes  diversion  from  one  source  of 
supply  to  another  more  difficult  than  it  otherwise  would  be — an  effect 
heightened  by  any  factor  that  makes  the  transfer  of  all  of  a  buyer's 
business  less  feasible.^^  Although  a  diversified  supplier  might  take  the 
gains  resulting  from  his  advantage  in  part  of  his  line  by  simply  charg- 
ing more  for  those  items  where  the  advantage  holds,^^  he  would  rather 
"tie"  his  entire  line  together  with  a  volume  discount  and  thus  render 
the  items  as  to  which  he  has  an  advantage  less  vulnerable  to  the 
competition  of  entrants.  Only  by  supplying  the  entire  line  would  such 
entrants  achieve  profits  comparable  to  those  of  the  established  supplier. 
Thus  the  volume  discount  may  serve  as  an  effective  barrier  to  entry .^^ 

(c)   Types  of  Price  Discrimination  Capable  of  Injuring  Competition 
at  the  Secondary  and  Tertiary  Levels 

Price  discrimination  may  represent  the  conscious  policy  of  a  strong 
seller  at  the  primary  level  attempting  to  make  competition  at  the  sec- 
ondary level  more  to  his  liking.  Machlup  has  pointed  out  that  favor- 
itism to  large  buyers  may  create  a  more  monopolistic  position  for  the 
seller's  chief  customers,  thus  increasing  the  prices  obtainable  through 
them,  and  may  also  be  used  to  control  policies  of  customers,  by  granting 
discounts  and  concessions  only  to  those  who  go  along  with  arrange- 
ments that  limit  the  intensity  of  competition.^*  Such  practices,  if  suc- 
cessful, clearly  result  in  effects  constituting  injury  to  competition  at 
the  secondary  level. 

Zone  and  basing-point  price  arrangements  may  result  in  injuring 
competition  at  the  secondary,  as  well  as  the  primary,  level.  To  the 
extent  that  fabricators  are  collusively  denied  the  right  to  bargain  for 
cost  advantages  due  to  their  location  relative  to  sources  of  supply,  and 
to  the  extent  that  they  compete  with  firms  that  are  not  similarly  de- 
nied, they  are  penalized.  If  markets  at  the  secondary  level  are  highly 
local,  as  is  generally  true  of  the  cement  market,  there  may  be  no 
significant  degree  of  favored  status  among  the  competitors  in  any 

31  For  instance,  a  potential  supplier  may  be  less  diversified  than  the  old  supplier, 
and  therefore  less  able  to  meet  all  the  buyer's  needs ;  or  the  new  supplier's  output 
may  be  too  small  to  supply  the  buyer's  requirements ;  or  the  old  supplier  may  have 
patents  on  part  of  his  line.  Where  capital  required  to  produce  one  part  of  the  old 
supplier's  line  is  much  greater  than  that  needed  for  other  parts,  the  potential  supplier 
may  not  be  able  to  commence  production  of  the  high  capital  goods.  Finally,  a  buyer 
vi^ould  obviously  be  more  hesitant  to  transfer  all  of  his  business  than  he  would  be 
to  divert  some  small  part  of  it;  the  potential  supplier's  superiority  in  a  few  items 
might  not  justify  a  transfer  to  his  entire  line. 

32  It  has  been  contended  that  such  a  supplier  does  not  need  a  tying  mechanism 
in  order  to  reap  these  gains.  See  Director  &  Levi,  Law  and  the  Future:  Trade 
Regulation,  51  Nw.  U.L.  Rev.  281   (1956). 

33  See  Brooks,  Volume  Discounts  as  Barriers  to  Entry  and  Access,  69  J.  Pol. 
EcoN.  63  (1961). 

34  Machlup.  The  Political  Economy  of  Monopoly  151-52   (1952). 
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given  local  market.  If,  however,  markets  at  the  secondary  level  are 
national,  as  is  generally  true  of  the  candy  market,  a  favored  status 
among  the  fabricators  could  injure  competition  at  that  level.  This 
injury  would  occur  if  the  survival  and  relative  size  of  the  various  firms 
were  influenced  to  a  substantial  degree  by  the  discrimination  in  price. 
Systems  where  prices  to  different  locations  do  not  vary  with  the  costs 
of  serving  the  locations  may  also  set  up  additional  barriers  to  the 
entry  of  new  fabricators  at  locations  which  are  penalized  by  the 
system.  There  is  thus  an  interference  with  the  allocation  of  pro- 
ductive resources  to  the  lower  real  cost  locations. 

Quantity  discounts,  volume  discounts,  and  other  selective  price 
concessions,  to  the  extent  that  they  exceed  the  cost  savings  associated 
with  serving  the  beneficiaries,  can  injure  competition  at  the  secondary 
or  tertiary  level  when  there  is  a  substantial  group  of  buyers  at  that 
level  who  are  too  small  to  take  advantage  of  the  discount,  or  who  are 
systematically  denied  the  concession. 

Similar  to  the  giving  of  a  discriminatory  price  for  predatory  rea- 
sons at  the  primary  level,  the  receiving  of  a  discriminatory  price  ad- 
vantage may  be  used  in  a  predatory  manner  at  the  secondary  or 
tertiary  level.  This  may  be  accomplished  simply  by  the  passing  on  of 
the  saving  to  the  beneficiaries'  customers.  If  not  passed  on  in  the 
form  of  price  reductions,  the  discriminatory  advantage  may  indirectly 
eliminate  competitors  through  increased  sales  eflfort  or  expansion  of 
facilities  on  the  part  of  the  favored  firms.  The  ultimate  consumer  will 
be  benefited,  at  least  for  a  time,  by  the  increased  competition  and 
possible  lowering  of  prices.  If,  however,  this  subsequently  results  in 
elimination  of  that  class  of  firms  which  did  not  receive  the  lower  dis- 
criminatory price,  the  final  result  may  be  a  reduction  in  competition 
at  the  secondary  level  and  a  reduction  in  the  variety  of  alternatives 
available  in  the  market.  It  is,  of  course,  also  possible  that  an  adequate 
variety  of  alternatives  will  still  remain  and  that  the  remaining  firms 
will  be  highly  competitive.  If  this  happens,  and  if  at  least  some  of  the 
remaining  firms  in  each  market  continue  to  compete  by  passing  on 
their  cost  savings,  there  will  be  no  injury  to  competition  in  the  broad 
sense.  The  test  of  adequacy  of  alternatives  in  the  secondary  line  is  not 
variety  of  buying  practices,  but  variety  of  reselling  practices.  There  is 
some  likelihood,  however,  that  the  surviving  firms  will  raise  prices  if 
the  reduction  in  the  number  of  competitors  results  in  a  market  of  few 
sellers.  Price  competition  might  be  replaced  with  nonprice  promo- 
tional effort.^^  While  ease  of  entry  would  serve  to  keep  prices  low, 
and  this  factor  must  be  evaluated,  the  readiness  of  an  established  firm 

3^  See  Stocking,   The  Attorney   General's  Committee's  Report:    The  Business- 
man's Guide  Through  Antitrust,  44  Geo.  L.J.  1,  47  (1955). 
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to  pursue  a  predatory  policy  when  entry  is  attempted  would  itself  serve 
as  a  barrier  to  entry. 

Let  us  now  consider  an  additional  result  at  the  secondary  level — 
a  distortion  of  the  allocation  process.  It  is  granted  that  if  less-than- 
full-cost  pricing  is  sporadic  or  is  available  to  all  on  the  same  basis,  then 
there  could  hardly  be  a  substantial  injury  to  competition  at  the  sec- 
ondary or  tertiary  levels,  and  the  competitive  process  of  weeding  out 
the  inefficient  and  unwanted  firms  could  proceed.  If,  however,  such  spe- 
cial prices  are  systematically  limited  to  only  a  part  of  the  competitors  at 
the  secondary  level,  a  persistent  handicap  unrelated  to  efficiency  is 
placed  on  the  unbenefited  part  of  the  market,  and  this  handicap  de- 
stroys the  validity  of  the  subsequent  competitive  process  as  a  means 
of  eliminating  the  inefficient  and  tmwanted  firms. 

In  the  case  of  a  firm  selling  more  than  one  product — a  common 
case  in  the  distributive  fields — it  is  unlikely  that  a  cost-of-goods  handi- 
cap on  one  item  alone  would  have  a  substantial  effect  on  survival  of 
the  firm.  Nevertheless,  such  a  handicap  will  influence  the  profitability 
of  the  particular  item  involved,  and  thus  might  lead  the  firm  to  with- 
draw as  a  supplier  of  that  item,  thereby  reducing  the  variety  of  alter- 
native sources  for  that  particular  product.  Furthermore,  if  the  firm 
is  handicapped  in  its  cost  of  goods  on  one  item,  it  is  not  unlikely  that 
similar  conditions  in  the  market  for  other  items  of  its  line  would  pro- 
duce similar  handicaps  in  other  items  that  it  sells.  Thus,  it  might  be 
found  that  a  discrimination  on  a  minor  item  is  typical  of  the  situation 
pertaining  to  a  substantial  proportion  of  the  firm's  total  business. 

But  it  is  also  quite  possible  that,  on  an  overall  basis,  the  price 
discriminations  are  offsetting  rather  than  cumulative.  For  example, 
with  manufacturers  located  in  different  geographical  areas,  and  buy- 
ing component  parts  from  suppliers  who  are  also  scattered  geograph- 
ically, it  might  be  found  that  a  given  manufacturer's  cost  advantage 
on  some  components  would  be  substantially  offset  by  cost  disadvan- 
tages on  other  components.  Or  it  might  be  found  in  a  disorganized 
market  that  a  given  buyer's  preferential  cost  treatment  from  one 
supplier  was  offset  by  comparable  preferential  treatment  given  by  other 
suppliers  to  the  given  buyer's  competitors.  In  cases  such  as  these, 
the  net  effect  of  the  price  differentials  would  be  the  same  as  the  effect 
if  the  offsetting  differences  were  eliminated,  and  there  would  be  no 
gain  from  such  elimination.  If  only  part  of  the  offsetting  differences 
were  eliminated,  net  preferential  price  advantages  might  be  intro- 
duced where  none  existed  before. 

On  the  other  hand,  in  cases  where  the  cost  differences  on  various 
items  are  cumulative  rather  than  offsetting  (as  would  be  true  if  large 
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firms  generally  received  unjustified  preferential  price  treatment  or  if 
firms  in  certain  locations  generally  received  such  preferential  price 
treatment,  with  no  offsetting  disadvantages  on  cost  prices  of  other 
items),  then  the  net  effect  of  the  cost  differences  is  quite  different 
from  the  effect  which  would  exist  if  the  differences  were  eliminated. 
Furthermore,  if  only  part  of  such  differences  were  eliminated,  there 
would  be  a  partial  gain  to  the  extent  that  the  cumulative  differences 
were  reduced. 

Where  discrimination  in  the  extension  of  price  concessions  is  of 
the  cumulative  type,  favored  firms  might  survive  which  would  other- 
wise be  eliminated  because  of  inefficiency,  and  unfavored  firms  might 
be  eliminated  which  would  otherwise  survive.  This  would  also  be  true 
if  cost  savings  at  the  prior  level  were  systematically  withheld  from 
a  class  of  firms  whose  method  of  business  made  the  cost  savings  pos- 
sible. 

There  are,  of  course,  many  situations  which,  considered  from  the 
standpoint  of  the  firm,  call  for  a  policy  of  selective  price  cutting,  provid- 
ing marginal  costs  are  being  met.  While  this  may  be  "good  business" 
for  the  firm,  it  does  not  change  the  fact  that  such  a  practice  may  re- 
sult in  injury  to  competition  at  the  secondary  or  tertiary  level.  Just 
as  "injury  to  a  firm"  does  not  necessarily  involve  "injury  to  compe- 
tition," a  practice  which  is  good  for  a  firm  is  not  necessarily  also 
good  for  competition. 

Economic  Methods  of  Determining  "Injury  to  Competition" 

Since  injury  to  competition  in  the  economic  sense  involves  market 
effects  which  result  from  certain  means,  both  the  nature  of  the  means 
and  the  nature  of  the  effects  must  be  considered  in  determining  whether 
or  not  injury  has  occurred  or  is  likely  to  occur.  Our  discussion  is 
necessarily  confined  to  those  cases  where  price  discrimination  is  in- 
volved, since  only  such  cases  are  covered  in  enforcement  of  the  Robin- 
son-Patman  Act. 

If  a  case  of  price  discrimination  were  established,  an  inference  of 
injury  to  competition  in  the  economic  sense  would  be  possible  only 
if  (1)  it  were  a  type  of  price  discrimination  capable  of  injuring  com- 
petition, and  also  (2)  there  were  one  or  more  actual  or  probable 
effects  associated  with  injury  to  competition. 

Determining  Type  of  Price  Discrimination 

Of  the  types  of  price  discrimination  capable  of  being  means  of 
injury  to  competition,  it  is  relatively  easy  to  determine  the  existence 
of  quantity  discounts,  volume  discounts,  or  systematic  selective  price 
concessions  to  large  buyers  or  to  buyers  agreeing  to  arrangements  that 
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limit  the  intensity  of  competition.  It  is  much  more  difficuh  to  dis- 
tinguish predatory  price  discrimination,  which  may  be  confused  with 
promotional  price  discrimination.  To  make  this  distinction,  Machlup 
has  suggested  first  asking  the  question:  Does  the  price  cutter  expect 
his  additional  business  "to  come  from  one  or  two  particular  competi- 
tors who  would  not  be  able  to  stand  the  loss  of  clientele,  or  is  it  to 
come  from  a  larger  number  of  competitors,  each  of  whom  would  not 
suffer  badly  enough  to  be  forced  out  of  business  ?"^^  In  the  latter 
case,  there  would  be  no  justification  for  the  discrimination  from  a 
predatory  standpoint,  and  this  would  suffice  to  classify  the  price  cut- 
ting as  promotional.  To  answer  Machlup's  question,  we  could  look 
at  the  breakdown  of  customers  among  the  favored  and  unfavored 
groups.  If  the  classification  is  on  the  basis  of  differences  in  the  de- 
mand elasticities  of  the  customers,  the  discrimination  is  probably  pro- 
motional.^^ If,  instead,  the  classification  is  on  the  basis  of  the  few 
specific  suppliers  that  are  available  or  likely  to  become  available  to  the 
customers,  then  the  discrimination  is  probably  predatory.  Thus,  dis- 
crimination among  territories  may  be  predatory  when  used  by  a 
geographically  widespread  firm  against  localized  competitors,  and 
discrimination  among  products  may  be  predatory  when  used  by  a 
multiproduct  firm  against  specialized  competitors. 

The  fact  that  specific  suppliers  are  likely  to  be  eliminated  is 
insufficient,  by  itself,  to  classify  a  discrimination  as  predatory  in  intent. 
In  some  cases  the  classification  of  favored  customers  may  be  on  a  basis 
which  could  indicate  either  predatory  or  promotional  discrimination. 
The  promotion  of  a  new  or  improved  product  may,  merely  as  a  side 
effect,  mean  the  elimination  of  firms  which  produce  the  superseded 
product.  Predatory  price  cutting  is  indicated  in  such  cases  only  when 
the  firms  being  eliminated  are  selling  products  which — in  the  eyes  of 
the  market — are  not  inferior  to  the  product  of  the  price  cutter. 

In  connection  with  local  price  cutting,  Rose  has  said:  "Recoup- 
ment would  be  a  sure-fire  indication  of  intent  ...  to  create  either 
a  monopoly  or  an  unreasonable  restraint  of  trade."  ^^  Discriminatory 
price  cutting  involves  recoupment  in  the  sense  of  the  term  as  used  by 
Rose,  for  it  is  his  position  that  the  greater  profits  in  the  higher-price 
area  help  to  subsidize  the  price  cuts.  It  is  incorrect,  however,  to  use 
local  price  cutting  per  se  as  a  test  of  predatory  intent.  It  may  simply 
reflect   differences   in   demand    elasticities   among   the    local    markets 

36  Machlup,  Characteristics  and  Types  of  Price  Discrimination,  in  Business 
Concentration  and  Price  Policy  426  (1955). 

37  It  may  be  that  the  basis  was  that  of  possible  or  anticipated  differences  in 
demand  elasticities  which  did  not  actually  exist.  This  "exploratory"  discrimination  is 
clearly  promotional  in  intent,  even  if  not  promotional  in  result. 

38  Rose,  The  Right  of  a  Businessman  To  Lower  the  Price  of  His  Goods,  4  Vand. 
L.  Rev.  221,  231  (1951). 
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served  by  a  firm.^^  It  should  also  be  pointed  out  that  the  cutting  of 
prices  in  one  market  does  not  necessitate  "recoupment"  in  the  sense 
of  raising  prices  in  other  markets.  As  Adelman  has  written,  "It 
would  be  a  strange  businessman  who  was  able  to  raise  prices  to  buyer 
X,  but  waited  until  he  lowered  them  to  Y."  '^^ 

While  the  cutting  of  prices  in  one  market  does  not  cause  or  imply 
the  raising  of  prices  in  other  markets,  the  enjoyment  of  higher  prices 
in  other  markets  will  facilitate  the  employment  of  predatory  price  cut- 
ting in  markets  where  more  competition  is  faced.  True,  the  predation 
would  not  be  justified  on  the  basis  of  the  profits  in  the  other  markets, 
but  simply  on  the  basis  of  the  greater  future  profits  expected  from  the 
elimination  of  competitors  in  the  market  where  the  predation  occurs. 
Nevertheless,  a  program  such  as  this  cannot  be  successful  unless  the 
predator  is  able  to  stand  his  losses  longer  than  the  victim  can  stand  his. 
The  ability  to  stand  losses  depends  on  the  resources  of  the  firm  and  on 
the  profits  being  made  by  the  firm  in  other  markets.  Discrimination 
among  markets  thus  can  facilitate  a  predatory  program,  but,  on 
the  other  hand,  a  firm  with  adequate  resources  does  not  need  to  dis- 
criminate in  order  to  engage  in  predation.  The  success  of  a  predatory 
program,  of  course,  also  depends  on  the  existence  of  barriers  to  entry, 
but  the  knowledge  that  an  existing  firm  is  ready  to  engage  in 
predation,  and  that  such  predation  would  inflict  losses  on  the  victim, 
would  itself  serve  as  a  barrier  to  entry. 

The  distinction  of  predatory  pricing  from  the  simple  response  of 
a  firm  to  differences  in  demand  elasticities  must  be  based  on  an  evalua- 
tion of  whether  any  difference  in  demand  elasticities  in  itself  has  been 
sufficient  to  justify  the  difference  in  price.  If  a  firm  which  had  initiated 
a  local  price  cut  was  found  to  be  making  an  increased  short-run  profit 
as  a  result,  this  would  indicate  a  wise  response  of  the  firm  to  the  de- 
mand curve  with  which  it  was  confronted  in  the  market.  If  it  made 
a  decreased  short-run  profit  as  a  result,  however,  and  yet  persisted  in 
the  price  cut,  the  explanation  for  its  behavior  would  have  to  be  an 
attempt  to  change  the  demand  curve  which  it  faced.^^     Even  if  the 

39  See  McGee,  supra  note  17,  at  142-43. 

40  Adelman  also  points  out  that  a  price  reduction  may  come  from  a  reduction  in 
costs,  use  of  excess  capacity,  or  out  of  profits.    Adelman,  supra  note  7,  at  1331. 

■*!  Circumstances  might  exist  in  which  this  test  would  yield  no  clear  verdict. 
One  problem  is  that,  over  time,  factors  other  than  changes  in  price  might  affect 
profits,  thus  making  it  difficult,  or  even  impossible,  to  determine  whether  the  price 
change  by  itself  had  made  profits  higher  or  lower  than  they  would  otherwise  have 
been.  For  example,  declining  demand  might  cause  both  a  price  cut  and  also  a  fall 
in  profits,  and  it  would  be  an  error  to  infer  from  this  that  the  price  cut  resulted  in 
profits  being  lower  than  they  would  otherwise  be.  In  other  circumstances,  however, 
there  might  exist  strong  support  for  an  inference  as  to  the  effect  of  a  price  cut  on 
profits.  If,  following  a  price  cut,  profits  changed  and  no  other  factors  which  might 
cause  a  similar  change  were  apparent,  it  would  be  reasonable  to  make  an  inference 
that  the  profit  effect  was  the  result  of  the  price  cut. 
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latter  inference  were  made,  however,  it  would  be  necessary  to  dis- 
tinguish promotional  intent  from  predatory  intent.  A  further  infer- 
ence would  have  to  be  made  as  to  whether  the  change  in  the  firm's 
demand  curve  was  expected  as  a  result  of  a  change  in  the  market  de- 
mand curve  or  of  a  reduction  in  the  extent  of  competition. 

Another  type  of  price  discrimination  difficult  to  determine  as 
such  is  the  systematic  avoidance  of  price  competition  by  means  of 
arrangements  like  the  basing-point  or  zone-pricing  systems.  Adher- 
ence to  such  arrangements  may  be  confused  with  a  firm's  simply  meet- 
ing a  competitively  determined  price.  To  make  this  distinction,  the 
question  might  be  asked:  "Does  the  exact  meeting  of  prices  at  all 
points  served  result  in  the  firm's  consistently  losing  a  substantial 
amount  of  business  which  would  be  more  profitable  than  that  which 
is  gained  by  the  practice?"  Thus,  if  a  new  mill  in  a  deficit  area  sells 
in  that  area  at  the  delivered  price  which  is  quoted  by  the  older  com- 
petition, there  is  no  giving  up  of  more  desirable  business  by  this  meet- 
ing of  the  delivered  price.  If,  however,  the  new  mill  consistently 
absorbs  freight  in  order  to  meet  prices  and  make  sales  in  the  direction 
of  the  older  mill,  and  at  the  same  time  is  losing  a  substantial  amount 
of  nearby  business  because  it  is  only  "meeting"  and  not  "beating" 
the  delivered  price  of  competitors,  the  new  mill  is  then — by  its  practice 
of  exact  price  meeting — losing  nearby  business  with  a  higher  mill  net 
than  that  of  the  more  distant  business  which  is  gained.  The  persist- 
ence of  this  situation  is  difficult  to  explain  except  in  terms  of  a  desire 
to  avoid  price  competition  entirely.  If  the  latter  situation  exists  gen- 
erally, it  is  a  systematic  expression  of  a  general  desire  to  avoid  price 
competition,  and  any  price  obtaining  in  the  market  could  hardly  be 
called  a  "competitive"  price."^^ 

While  part  of  a  firm's  behavior  under  a  noncompetitive  system 
would  usually  be  equally  explainable  as  identical  with  competitive  be- 
havior, the  doubt  is  resolved  if  other  parts  of  the  firm's  behavior  are 
not  explainable  in  terms  of  competitive  behavior.  In  such  a  case,  it  is 
reasonable  to  infer  that  the  competitive  impulses  of  the  firm  were  sac- 
rificed in  order  to  achieve  the  overall  advantages  of  a  noncompetitive 
system.     The  general  and  systematic  existence  of  such  a   situation 

42  "In  the  conspiracies  that  use  basing  point  formulas,  the  flow  of  goods  in  the 
market  also  tends  to  be  different  from  the  flow  that  might  be  expected  under  com- 
petition. Actual  competitive  markets  .  .  .  usually  show  a  certain  amount  of  cross- 
hauling;  it  is  impracticable  in  most  cases  for  each  buyer  to  turn  to  the  nearest 
producer  aiid  each  producer  to  the  nearest  buyers.  Nevertheless,  there  is  a  tendency 
under  competition  for  wasteful  forms  of  cross-hauling  to  be  held  to_  a  minimum. 
Goods  flow  readily  from  areas  of  surplus  production  to  areas  of  deficit  production, 
but  there  is  not  much  flow  from  one  deficit  area  to  another  or  from  one  surplus  area 
to  another.  There  is  very  little  flow  indeed  from  deficit  areas  to  surplus  areas." 
Edwards  Delivered  Prices:  Doing  Business  Under  the  Present  Law,  47  Mich.  L. 
R£V.  743]  749-50  (1949).  ,       ,  . .  ^  :v:  n 
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would  be  indicated  by  a  negative  answer  to  the  question:  "Does  a 
seller,  having  quoted  a  price,  have  any  reason  to  fear  that  he  will 
lose  the  order  because  of  a  lower  price  quotation  by  a  competitor?" 
Another  important  distinction  is  in  the  way  suppliers  react  on  those 
occasions  when  their  competitors  do  not  do  what  is  expected.  In  a 
noncompetitive  arrangement,  an  inconsequential  difference  in  price  is 
regarded  as  a  serious  matter  and  generates  considerable  activity  on  the 
part  of  executives  to  remedy  the  "situation"  by  approaching  the  price 
cutter/^  In  competition,  inconsequential  price  differences  are  gen- 
erally not  taken  too  seriously,  and  the  remedy  lies  in  changes  in  the 
policies  or  prices  of  the  competitors  of  the  price  cutter. 

Uniformity  of  prices  in  a  market  is  not  a  test  per  se,  for  it  may 
be  the  result  of  either  competition  or  collusion.  Edwards  has  pointed 
out,  however,  that  the  reason  for  the  uniformity  may  be  determined 
by  reference  to  the  rigidity  of  the  prices  and  by  the  way  the  prices 
move  relative  to  each  other.*^  While  under  competition  the  prices  may 
be  uniform  for  a  time,  they  do  not  show  continuous  and  rigid  uniform- 
ity like  that  of  a  collusive  pattern.  Furthermore,  under  competition, 
recurrent  price  differences,  as  well  as  similarities,  occur  because  of 
differences  in  predictions  of  trend  and  estimates  of  demand  elasticities 
among  the  markets  served  by  various  suppliers.  In  basing-point  con- 
spiracy, however,  the  base  mill  has  an  automatic  right  to  price  leader- 
ship, and  everyone  else  is  expected  to  follow  the  base  mill.^^ 

Determining  Effects  on  Competition 

The  determination  of  "injury  to  competition"  implies  a  relative 
evaluation  of  the  competitive  situation  with  and  without  a  given  act 
or  practice  such  as  price  discrimination.  Rather  than  the  more  diffi- 
cult— and  more  debatable — problem  of  determining  to  'what  extent 
a  given  type  of  competition  exists,  the  problem  here  is  one  of  whether 
or  not  the  forces  of  competition  are  improved  or  injured.  Generally 
speaking,  in  terms  of  workable  competition,  if  the  real  alternatives  in 
the  market  are  increased,  competition  is  improved;  if  the  real  alterna- 
tives in  the  market  are  decreased,  competition  is  injured — giving  due 
allowance,  of  course,  for  the  competitive  process  of  selection  whereby 
the  inefficient  and  undesired  alternatives  are  eliminated. 

If  the  proximate  effect  on  competition  differs  from  the  consequent 
effect,  the  consequent  effect  will  generally  be  more  important.  The 
possibility  of  such  a  difference  in  the  effects  through  time  must  be 

43  M  at  751-52. 

44  Id.  at  746. 

45  M  at  751. 
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considered  in  the  analysis,  and  an  evaluation  of  relative  importance 
must  be  made. 

On  the  basis  of  the  earlier  discussions  of  the  meanings  of  competi- 
tion and  injury  to  competition,  with  particular  reference  to  the  con- 
cept of  workable  competition,  determination  of  whether  or  not  injury 
to  competition  is  taking  place  in  a  market  would  involve  answering,  at 
the  primary  level  and  separately  at  the  secondary  and  tertiary  levels, 
the  following  questions: 

1.  Does  the  price  discrimination  result,  or  will  it  result,  in 
the  elimination  of  a  substantial  alternative  or  group  of  alterna- 
tives in  a  market  for  substantially  the  same  product  or  service  ? 

2.  Does  the  price  discrimination  result,  or  will  it  result,  in 
an  important  rival  or  group  of  rivals  substantially  limiting  their 
competitive  activities  in  order  to  appease,  come  to  terms  with,  or 
avoid  or  lessen  price  warfare  with  a  firm  granting  or  receiving 
the  discrimination?  Does  it  result,  or  will  it  result,  in  a  trader 
being  so  large  that  his  rivals  lack  capacity  to  take  over  a  sub- 
stantial part  of  his  trade? 

3.  As  a  result  of  the  price  discrimination,  is  there,  or  will 
there  be,  a  substantial  trader  or  group  of  traders  who  are  less 
responsive  to  profit  and  loss  incentives? 

4.  Does  the  price  discrimination  facilitate,  or  will  it  facilitate, 
an  arrangement  which  substantially  limits  the  extent  of  price 
competition  among  rivals? 

5.  As  a  result  of  the  price  discrimination,  is  it,  or  will  it  be, 
substantially  more  difficult  for  new  traders  to  enter  the  market? 

6.  Does  the  price  discrimination  substantially  reduce  access 
•by  important  traders  or  groups  of  traders  on  one  side  of  the 

market  to  important  traders  or  groups  of  traders  on  the  other 
side  of  the  market,  or  will  it  have  this  effect? 

7.  Does,  or  will,  the  price  discrimination  substantially  imple- 
ment a  preferential  status  for  an  important  trader  or  group  of 
traders  on  the  basis  of  law,  politics,  or  commercial  alliances?^® 

There  may  be  disagreement  as  to  how  important  the  affected 
firms  were,  and  whether  the  reduction  in  alternatives  was  substantial 
or  not.     This  determination  would  not  necessarily  be  difficult,  how- 

46  While  one  or  more  of  these  effects  may  be  readily  apparent  in  some  sets  of 
facts  in  other  cases  there  may  be  alternative  explanations  of  the  evidence.  In  such 
cases,  one  might  proceed  in  the  determination  of  these  questions  by  asking  the  further 
question-  "Is  there  reason  for  the  price  discrimination  to  have  this  effect  on  the 
trader^"  If  the  answer  is  affirmative,  one  could  then  ask:  "Are  there  any  additional 
facts  or  relationships  which  would  accompany  this  effect,  but  which  would  not  other- 
wise exist  ?"  The  presence  of  such  additional  facts  or  relationships  would  constitute  a 
relatively  solid  ground  for  decision. 
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ever,  for  many  cases  would  be  such  that  the  firms  involved  would 
either  be  clearly  important,  or  else  insignificant,  in  the  market. 

If  other  possible  causes,  such  as  inefficiency,  cannot  be  shown, 
and  the  presence  of  a  discrimination  capable  of  injuring  competition 
can  be  shown,  this — if  accompanied  by  one  of  the  effects  listed  above — 
would  constitute  as  much  basis  as  could  logically  be  found  for  a  deter- 
mination of  injury  to  competition. 

Legal  Approach 

Legal  Meaning  of  Competition 

The  word  "competition"  was  added  to  the  statute  law  by  the 
Clayton  Act,  which  prohibited  certain  business  practices  such  as  price 
discrimination  where  the  effect  might  be  "to  substantially  lessen  com- 
petition or  tend  to  create  a  monopoly  in  any  line  of  commerce."  ^^ 
Since  the  Clayton  Act  did  not  supply  an  independent  definition  of 
the  term,  its  meaning  as  a  legal  concept  was  based  on  the  older  con- 
cepts of  "restraint  of  trade"  and  "monopolization,"  which  were  found 
in  the  Sherman  Act:  "competition"  as  a  word  of  art  comprehended  a 
market  place  wherein  no  trader  was  limited  in  his  actions  by  agreement 
or  by  the  predatory  tactics  or  repressive  power  of  his  rivals.  In  1936 
the  Robinson-Patman  Act  added  a  new  gloss — in  addition  to  the  con- 
cept of  general  competition,  it  embodied  a  less  expansive  view,  namely 
competition  with  a  firm  or  its  customers.*** 

•*7  The  Clayton  Act  also  added  the  element  of  future  probability  to  the  law 
since,  to  prohibit  a  practice,  it  did  not  require  the  actual  occurrence  of  the  undesired 
effect,  but  merely  the  possibility  or  probability  of  the  effect.  See,  e.g.,  FTC  v. 
Morton  Salt  Co.,  334  U.S.  37,  46  (1948)  ;  Corn  Prods.  Ref.  Co.  v.  FTC,  324  U.S. 
726,  742  (1945). 

•*8  "The  discriminations  prohibited  by  this  bill  are  those  whose  effect  may  be : 
1.  Substantially  to  lessen  competition  in  any  line  of  commerce;  or,  2.  To  tend  to 
create  a  monopoly  in  any  line  of  commerce;  or,  3.  To  injure,  destroy,  or  prevent 
competition:  (a)  With  any  person  who  either  grants  or  knowingly  receives  the 
benefit  of  such  discrimination;  or,  (b)  With  customers  of  either  of  them  (i.e.,  the 
grantor  or  grantee).  Effects  1  and  2  above  correspond  to  those  required  to  be 
shown  under  the  old  §2  of  the  Cla)rton  Act.  Generally  speaking,  they  require  a 
showing  of  effect  upon  competitive  conditions  generally  in  the  line  of  commerce 
and  market  territory  concerned,  as  distinguished  from  the  effect  of  the  discrimination 
upon  immediate  competition  with  the  grantor  or  grantee.  The  difference  may  be 
illustrated  where  a  nonresident  concern  opens  a  new  branch  beside  a  local  concern, 
and  with  the  use  of  discriminatory  prices  destroys  and  replaces  the  local  concern 
as  the  competitor  in  the  local  field.  Competition  in  the  local  field  generally  has 
not  been  lessened,  since  one  competitor  has  been  replaced  by  another;  but  competi- 
tion with  the  grantor  of  the  discrimination  has  been  destroyed.  The  present  bill  is, 
therefore,  less  rigorous  in  its  provisions  as  to  the  effect  required  to  be  shown  in 
order  to  bring  a  given  discrimination  within  its  prohibitions."  80  Cong.  Rec.  9417 
(1936)  (remarks  of  Congressman  Utterback).  Note  that  a  crucial  difference  be- 
tween effects  1  and  3  is  that  effect  3  does  not  allow  evaluation  of  possible  offsetting 
gains  for  competition  (in  general)  which  accompany  the  lessening  of  competition 
with  the  grantor  or  grantee  of  the  discrimination.  Thus  effect  1  is  more  in  harmony 
with  the  economic  meaning  of  competition. 
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Early  enforcement  of  the  Robinson-Patman  Act  indicated  that 
competition  is  considered  as  involving  two  or  more  independent  firms 
actively  attempting  the  sale  of  the  same  kind  of  merchandise  to  the 
same  prospective  purchasers,^®  and  that  the  existence  of  alternatives 
to  buyers  in  terms  of  "products  of  like  grade  and  quality"  is  an  im- 
plicit condition  of  competition.^^  In  FTC  v.  A.  E.  Staley  Mfg.  Co.,^^ 
the  Supreme  Court  observed  that  the  act  placed  an  "emphasis  on  indi- 
vidual competitive  situations,  rather  than  upon  a  general  system  of 
competition."  This  difference  in  emphasis  distinguishes  the  concepts 
of  "general  competition"  (market-wide  competition  in  a  line  of  com- 
merce) and  "immediate  competition"  (competition  with  a  specific 
competitor).®^ 

Legal  Meaning  of  Injury  to  Competition 

Although  the  phrase  "to  injure  competition"  did  not  appear  in  a 
statute  until  passage  of  the  Robinson-Patman  Act  in  1936,  the  con- 
cept of  injury  to  competition  had  been  an  important  aspect  of  litiga- 
tion under  both  the  Sherman  and  Cla)^on  Acts.®^  When  the  Clayton 
Act  was  written,  Congress  had  in  mind  predatory  geographical  price 
discrimination — such  as  that  generally  believed  to  have  been  used  by 
Standard  Oil  to  bring  its  competitors  to  terms.  At  first  it  was  held 
that  the  act  applied  only  to  injury  at  the  primary  level,®^  but  later  the 
Supreme  Court  interpreted  its  provisions  as  applying  to  the  secondary 
level  as  well.®® 

The  wording  of  the  Robinson-Patman  Act  left  no  doubt  that  it 
was  intended  to  apply  not  only  to  the  primary  and  secondary  levels 
but  also  to  the  tertiary  level  ("or  with  customers  of  either  of  them"). 
Thus  there  are  three  legal  standards  under  the  Robinson-Patman  Act : 
(1)  lessening  of  competition  in  any  line  of  commerce;  (2)  tendency 
to  create  a  monopoly  in  any  line  of  commerce;  and  (3)  injury,  destruc- 
tion, or  prevention  of  competition  with  any  person  who  either  grants 
or  knowingly  receives  the  benefit  of  price  discrimination,  or  with  cus- 

49  National  Numbering  Mach.  Co.,  30  F.T.C.  139,  143   (1939). 

60  American  Optical  Co.,  28  F.T.C.  169,  180   (1939). 

61324  U.S.  746,  753  (1945). 

62  An  example  of  the  application  of  the  narrow  concept  of  competition  may  be 
found  in  Samuel  H.  Moss,  Inc.  v.  FTC,  148  F.2d  378  (2d  Cir.),  cert,  denied,  326 
U.S.  734  (1945). 

53  The  terms  "to  monopolize"  and  "restraint  of  trade"  in  the  Sherman  Act  were 
interpreted  as  meaning  to  imduly  diminish  competition.  Standard  Oil  Co.  v.  United 
States,  221  U.S.  1,  59-62  (1911).  Under  the  Clayton  Act,  the  Federal  Trade  Com- 
mission found  "injury  to  competition"  in  the  "Pittsburgh-plus"  system  of  pricing, 
on  the  ground  that  such  discriminatory  pricing  substantially  lessened  competition. 
United  States  Steel  Corp.,  8  F.T.C.  1,  29-30  (1924). 

64Mennen  Co.  v.  FTC,  288  Fed.  774,  779  (2d  Cir.),  cert,  denied,  262  U.S.  759 
(1923). 

55  George  Van  Camp  &  Sons  v.  American  Can  Co.,  278  U.S.  245,  253-54  (1929). 
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tomers  of  either  of  them.  The  injury  indicated  in  the  first  standard 
involves  "competition  in  general"  and  is  in  accord  v^^ith  the  economic 
meaning  of  injury.  That  indicated  in  the  third  is  more  restricted, 
concerning  only  groups  of  competitors,  and  is  therefore  less  in  harmony 
with  a  purely  economic  definition  of  competition.  The  injuries  com- 
prehended here  are  more  personal :  as  a  result  of  the  discrimination, 
the  injured  firm  is  crippled  in  its  struggle  .w^ith  one  or  more  specific 
competitors. 

In  many  cases  there  has  been  no  distinction  made  among  the  three 
legal  standards.  In  some  Federal  Trade  Commission  decisions,  the 
findings  are  stated  in  the  alternative,  parroting  the  words  of  the  stat- 
ute.^^  Although  diflferentiation  has  frequently  been  made  between  the 
third  standard  and  the  other  two,  the  first  two  standards  have  seldom 
been  distinguished — apparently  on  the  assumption  that  if  competition 
is  lessened,  there  is  a  tendency  toward  monopoly.^^  On  the  other 
hand,  there  is  some  indication  that,  in  applying  the  statute,  the  Court 
and  the  Commission  require  a  greater  effect  to  sustain  a  finding  of 
injury  at  the  primary  level  than  is  necessary  for  such  a  finding  at  the 
secondary  level.^® 

The  Scope  of  the  Legal  Approach  to  Injury 

Under  the  economic  concept  of  price  discrimination,  there  could 
be  discrimination  against  customers  who  buy  in  December  as  opposed 
to  customers  who  buy  in  January,  and  there  could  be  discrimination 
against  customers  who  buy  electric  typewriters  as  opposed  to  those 
who  buy  nonelectric  models.  In  the  legal  approach,  however,  these 
types  of  discrimination  are  not  prohibited,  since  the  law  concerns  price 
differences  in  "commodities  of  like  grade  and  quality,"  ^^  and  provides 


56  See,  e.g.,  Page  Dairy  Co.,  50  F.T.C.  395,  398  (1953)  :  the  eflFect  "may  be  to 
substantially  lessen  competition  or  tend  to  create  a  monopoly  ...  or  to  injure, 
destroy,  or  prevent  competition  with  .    .    .    ." 

57  5m^  see  E.  Edelmann  &  Co.,  51  F.T.C.  978,  993-94  (1955),  afd,  239  F.2d  152 
(7th  Cir.  1956),  cert,  denied,  355  U.S.  941  (1958)  :  "As  for  'tendency  to  create  a 
monopoly,'  the  doctrinaire  approach  regards  this  as  an  inevitable  sequitur  of  any 
substantial  lessening  of  competition.  However,  in  the  setting  of  this  case,  the  Hear- 
ing Examiner  construes  this  phrase  to  mean  that  the  probable  result  of  the  dis- 
criminatory pricing  practice  found  will  be  such  a  concentration  of  economic  power 
in  the  price-favorai  as  will  enable  them  to  affect  substantially  the  market  in  which 
they  sell,  if  not  to  dominate  and  dictate  the  commercial  acts  of  the  tmfavored.  The 
record  here  fails  to  establish  this." 

58  Compare  FTC  v.  Morton  Salt  Co.,  334  U.S.  37,  48-49  (1948),  and  H.  C. 
Brill  Co.,  26  F.T.C.  666,  680  (1938)  (secondary  level),  with  FTC,  Statement  of 
Federal  Trade  Commission  Policy  Toward  Geographic  Pricing  Practices  for  Staff 
Information  and  Guidance,  in  Brown,  Jeuck  &  Peterson,  Market  Organization 
AND  Price  Policies  347-48   (1952)    (geographic  discrimination  at  primary  level). 

59  In  Goodyear  Tire  &  Rubber  Co.,  22  F.T.C.  232,  290  (1936),  technical  grades 
were  relied  on  in  determining  whether  commodities  were  of  "like  grade  and  quality." 
In  Standard  Oil  Co.,  41  F.T.C.  263,  281  (1945),  modified  and  aff'd,  173  F.2d  210 
(1949),  re7/d,  340  U.S.  231  (1951),  the  Commission  indicated  that  "equal  public 
acceptance"  is  a  criterion  of  like  grade  and  quality. 
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that  "nothing  .  .  .  shall  prevent  price  changes  from  time  to  time 
where  in  response  to  changing  conditions  affecting  the  market  .  .  .  . " 
Thus  price  discrimination  in  the  legal  sense  is  limited  as  to  both  com- 
modity and  time.  Even  if  this  were  not  so,  however,  it  is  doubtful 
that  price  discriminations  through  time  could  result  to  a  substantial 
degree  in  injury  to  competition,  or  even  in  substantial  injury  to  indi- 
vidual competitors.^^  Since  all  customers  would  have  the  privilege  of 
choosing  the  time  of  purchase,  only  chance,  ignorance,  or  choice  would 
cause  a  given  customer  to  buy  on  a  higher-price  market.  Furthermore, 
the  amount  of  competition  between  markets  separated  by  time  is  small 
compared  to  that  within  such  markets.  Thus  relatively  little  would  be 
gained  by  broadening  the  legal  scope  of  injury  as  to  time.  In  fact, 
such  a  change  would  not  allow  sellers  to  use  price  changes  as  means 
of  adjusting  production  to  fluctuations  in  demand.  It  is  not  only  much 
more  workable  to  limit  the  legal  scope  of  injury  as  to  time,  but  it  is 
also  advisable  on  economic  grounds.  A  similar  conclusion  must  be 
reached  with  respect  to  the  desirability  of  broadening  the  legal  scope 
of  injury  in  terms  of  commodity :  attempting  to  discover  whether  such 
discriminations  exist  would  involve  expensive — and  inconclusive — 
cost  analyses. 

The  scope  of  the  legal  approach  to  price  discrimination  has  also 
been  limited  in  that  injury  to  competition  has  been  found  only  in  con- 
nection with  discriminatory  differences  in  price,  and  not  with  respect 
to  discriminatory  similarities  in  price.  Legally,  "price  discrimination" 
has  been  equated  with  "price  difference."  ®^  Thus  a  firm  does  not 
violate  the  act  if  its  prices  are  the  same  to  all  customers,  even  if  the 
characteristics  of  some  of  the  customers  result  in  cost  savings  on  sales 
to  those  customers.*^  This  situation  results  in  economic  discrimina- 
tion, however,  because  prices  do  not  always  bear  the  same  relationship 
to  costs.^ 

The  Aspect  of  "Fairness"  in  the  Legal  Approach 

While  the  legal  concept  of  injury  to  competition  is  largely  based 
on  economic  effects,  there  is  an  additional  legal  aspect  that  is  not  found 
in  economics.    It  has  been  said  that  the  legal  approach  is  to  seek  equity 

^Time  discrimination  could,  however,  injure  competition  if  it  were  not  an- 
nounced generally,  but  were  used  ad  hoc  to  cloak  customer  discrimination. 

61  FTC  V.  Morton  Salt  Co.,  334  U.S.  37,  45  (1948)  (establishing  difference  in 
price  establishes  discrimination). 

^2  But  cf.  United  Fence  Mfrs.  Ass'n,  27  F.T.C.  377,  398  (1938),  which  held 
that  a  system  of  tmiform  delivered  prices  maintained  by  agreement  inescapably  leads 
to  price  discrimination  because  varying  freight  charges  are  not  taken  into  account. 

63  A  cost  defense  to  a  charge  of  price  discrimination  under  the  Robinson- Patman 
Act,  if  valid,  indicates  that  the  price  differential  did  not  injure  competition  economi- 
cally but  merely  reflected  the  savings  which  the  beneficiary's  mode  of  operation  made 
possible  at  the  prior  level  of  distribution. 
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in  some  cases  regardless  of  economic  impact,^^  and  it  is  true  that  an 
element  of  "fairness"  was  purposely  injected  into  the  law  of  antitrust 
by  the  Robinson-Patman  amendment  to  the  Clayton  Act:  Congress 
was  intent  on  protecting  small  businesses  from  the  predatory  tactics  of 
larger  competitors,®^  partly,  it  seems,  simply  for  the  sake  of  the  small 
businesses  themselves  ®®  and  partly  because  the  injuries  suffered  by 
individual  firms  as  a  result  of  such  tactics  were  deemed  to  be  proof 
that  general  competition  was  being  eroded.®'^ 

In  some  cases,  such  as  predation,  injury  to  competitors  would 
occur  along  with  injury  to  market  competition;  but  in  other  cases, 
such  as  collusion,  there  might  be  no  injury  to  competitors  although 
market  competition  was  virtually  eliminated.  In  still  other  instances 
competitors  might  be  injured  while  market  competition  was  improved 
— as  a  result,  for  example,  of  promotional  pricing  on  the  part  of  a 
firm  with  a  superior  product.  Since  price  discrimination  can  be  illegal 
under  either  the  statutory  standard  of  "injury  to  competition  with  a 
competitor"  or  the  broader  legal  standard  of  "lessening  competition," 
the  enforcing  agency  could  hardly  dismiss  a  case  where  either  standard 
applied.  But  if  it  wished  to  bring  enforcement  into  accord  with  an 
economic  approach,  it  could  limit  its  selection  of  cases  for  prosecution 
to  those  in  which  the  broader,  economic  standard  seemed  to  apply. 

Diversion  of  trade  has  been  used  as  the  basis  for  findings  of  in- 
jury at  both  the  primary  and  secondary  levels.®^  At  the  primary  level, 
such  a  basis — by  itself — is  clearly  irrelevant  to  the  concept  of  market 
competition,  and  its  use  could  be  justified  only  as  pertinent  to  the  legal 
standard  of  "fairness."  At  the  secondary  level,  however,  it  is  possible 
that  diversion  of  trade  resulting  from  price  discrimination  would  also 
be  indicative  of  effects  injurious  to  market  competition  as  well  as  to 
competitors.®® 

Ignoring  economics  for  the  moment,  "fairness"  afifords  a  better 
basis  for  enforcement  when  there  is  diversion  of  trade  at  the  secondary 
level  than  it  does  when  there  is  diversion  at  the  primary  level.  First, 
it  is  a  natural  and  common  business  aim  for  a  firm  to  seek  to  divert 

64  DiRLAM  &  Kahn,  Fair  Competition  206  (1954). 

«5FTC  V.  Morton  Salt  Co.,  334  U.S.  37,  49  (1948). 

6^80  Cong.  Rec.  9416  (1936)    (remarks  of  Congressman  Utterback). 

67  "The  .  .  .  [Clayton  Act]  has  in  practice  been  too  restrictive,  in  requiring 
a  showing  of  general  injury  to  competitive  conditions  in  the  line  of  commerce  con- 
cerned; whereas  the  more  immediately  important  concern  is  in  injury  to  the  com- 
petitor victimized  by  the  discrimination.  Only  through  such  injuries,  in  fact,  can  the 
larger  general  injury  result,  and  to  catch  the  weed  in  the  seed  will  keep  it  from  coming 
to  flower."  S.  Rep.  No.  1502,  74th  Cong.,  2d  Sess.  4  (1936)  (emphasis  added)  ; 
H.R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess.  8  (1936)  ;  80  Cong.  Rec.  9417  (1936). 

68  See  notes  131-41,  159-66  infra  and  accompanying  text. 
68  See  notes  175^76  infra  and  accompanying  text. 
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business  from  its  own  competitors  at  the  primary  level,  whether  the 
means  of  accomplishing  this  aim  be  price  discrimination  or  some  other 
method  of  competition;  but  at  the  secondary  level,  the  diversion  of 
trade  from  one  customer  to  another  (particularly  from  a  customer 
paying  a  high  price  to  a  customer  paying  a  low  price)  is  not  at  all  a 
normal  business  aim.  The  natural  desire  of  the  seller  is,  in  fact,  to 
resist  the  granting  of  price  concessions.^^  Thus,  from  the  standpoint 
of  "fairness,"  there  is  less  tampering  with  natural  and  common  com- 
petitive aims  when  discrimination  is  prohibited  in  connection  with  sec- 
ondary level — as  opposed  to  primary  level — injury. 

Second,  while  an  injured  competitor  at  the  primary  level  can  re- 
taliate with  similar  action,^^  an  injured  customer  is  unable  to  retaliate 
in  kind  against  a  discriminating  seller.  Often  the  injured  customer  is 
unable  even  to  find  another  comparable  source  of  supply,  and  is  gen- 
erally unable  to  get  a  better  bargain  by  turning  to  alternative  sources. 
If  he  lacks  relative  bargaining  power  against  one  supplier,  he  prob- 
ably lacks  it  against  all  the  others.  Because  an  injured  firm  has  less 
recourse  outside  of  the  law,  considerations  of  "fairness"  again  make 
a  more  clear-cut  case  for  legal  action  at  the  secondary  level  than  at 
the  primary  level. 

Economic  Concepts  Used  as  Bases  for  Legal  Findings  Regarding 

"Injury  to  Competition" 

It  was  pointed  out  in  the  preceding  section  that  the  concepts  in- 
volved in  "injury  to  competition"  were  an  important  aspect  of  litiga- 
tion under  the  Sherman  Act.  Prior  to  passage  of  the  Robinson- 
Patman  Act  in  1936,  standards  or  tests  of  violations  under  the  earlier 
act  consisted  of  extent  of  market  control,  method  of  acquiring  control, 
manner  of  using  control,  and  "intent."  Extent  of  market  control  had 
seldom  been  used  as  evidence,  however,  since  prosecuting  attorneys 
were  concerned  with  how  best  to  sustain  their  case  in  court,  and  from 
this  standpoint  it  was  easier  and  more  satisfactory  to  use  tests  of 
restrictive  practices  than  it  was  to  support  a  case  based  on  tests  of 
the  degree  of  market  control."^^  This  viewpoint  was  borne  out  by 
the  fact  that  there  had  been  evidence  generally  assumed  to  be  indicative 

70  Among  those  happiest  with  the  effects  of  the  Robinson- Patman  Act  are  the 
small  manufacturers  whose  power  to  resist  the  demands  of  their  large  customers  has 
been  strengthened.  See  Adelman,  The  Consistency  of  the  Robinson-Patman  Act, 
6  Stan.  L.  Rev.  3,  19  (1953)  ;  Austern,  Tabula  in  Naufragio — Administrative  Style, 
in  N.Y.  St.  Bar  Ass'n,  Antitrust  Law  Symposium  105,  107-09  (1953). 

71  Such  retaliation  is  possible  except  in  cases  where  there  are  large  differences  in 
the  power  or  dispersion  of  the  competitors  at  the  primary  level. 

72  Mason,  The  Current  Status  of  the  Monopoly  Problem  in  the  United  States, 
62  Harv.  L.  Rev.  1265,  1272  (1949). 
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of  predatory  tactics  in  almost  every  section  2  Sherman  Act  case  upheld 
by  the  courtsJ^ 

In  enforcement  of  the  Robinson-Patman  Act,  as  contrasted  with 
the  background  of  Sherman  Act  enforcement,  the  determination  of 
injury  is  on  the  basis  of  effects,  and  the  showing  of  intent  is  not  re- 
quired to  prove  a  violation.'^'*  Another  element  which  distinguishes 
enforcement  of  the  Robinson-Patman  Act  from  that  of  the  Sherman 
Act  is  that  an  "expert"  body  has  been  provided  to  make  the  findings 
of  fact,  and  these  findings  are  generally  accepted  by  the  courts.  In- 
deed, the  Federal  Trade  Commission  was  originally  designed  as  a 
body  whose  findings  were  conclusive  if  supported  by  "substantial  evi- 
dence." "^^  But  the  Supreme  Court,  in  FTC  v.  Grats,''^  soon  made  the 
courts  the  arbiters  of  fact.  The  original  statutory  design  was  subse- 
quently reestablished  by  FTC  v.  Algoma  Lumber  Co.,'''^  which  forbade 
the  courts  to  pick  and  choose  from  the  record  in  order  to  make  their 
own  findings  of  fact.'^^  Subsequently,  the  courts  have  "recognized 
that  the  Federal  Trade  Commission  was  created  for  the  purpose  of 
appraising  economic  data  and  market  facts,"  ^®  and  have  held  them- 
selves not  equipped,  "either  by  experience  or  by  the  availability  of 
skilled  assistance,"  to  appraise  economic  data.^** 

73  McGee  doubts  that  there  is  much  reason  for  a  firm  to  engage  in  predation,  and 
his  study  of  the  "classic  example,"  the  Standard  Oil  Company  of  New  Jersey,  led 
him  to  conclude  that  Standard  did  not  in  fact  use  predatory  discrimination,  but 
rather  increased  its  market  power  through  merger.  See  notes  25-26  supra  and  accom- 
panying text. 

74  The  problems  created  by  "intent"  as  a  test  of  predation  are  summarized  by 
Wilcox  as  follows:  "[T]he  price  cutter's  purpose  is  known  only  to  himself,  is  only 
to  be  inferred  by  others.  In  cases  of  flagrant  discrimination  the  inference  may  be 
plain;  in  cases  of  general  price  reduction  it  is  less  so.  The  competitor  who  finds  it 
difficult  to  meet  another's  price  may  well  believe  that  his  rival  intends  to  eliminate 
him,  but  this  conviction  cannot  be  taken  as  sufficient  proof  of  such  intent.  Every 
act  of  competition  is  designed  to  attract  business  to  one  competitor  rather  than 
another  and,  to  that  extent,  to  eliminate  the  latter  from  the  market.  The  line  beyond 
which  such  activity  is  to  be  denounced  as  predatory  is  not  an  easy  one  to  draw." 
Wilcox,  Competition  and  Monopoly  in  American  Industry  6  (TNEC  Monograph 
No.  21,  1940). 

75  See  Adelman,  Effective  Competition  and  the  Antitrust  Laws,  61  Harv.  L.  Rev. 
1289,  1343  (1948). 

76  253  U.S.  421  (1920). 

77  291  U.S.  67  (1934). 

78  Under  the  Administrative  Procedure  Act  §10,  60  Stat.  243  (1946),  5  U.S.C. 
§  1009  (1958),  which  directs  the  courts  to  set  aside  agency  findings  "unsupported  by 
substantial  evidence  .  .  .  ."or  "unwarranted  by  the  facts  to  the  extent  that  the 
facts  are  subject  to  trial  de  novo  by  the  reviewing  court,"  the  courts  have  been  reluc- 
tant to  review  the  facts  of  cases  on  appeal.  See,  e.g.,  FTC  v.  Morton  Salt  Co.,  334 
U.S.  2i7,  54  (1948)  :  "The  effective  administration  of  the  [Robinson-Patman]  Act, 
insofar  as  the  Act  entrusts  administration  to  the  Commission,  would  be  greatly 
impaired  if  .  .  .  the  Commission's  cease  and  desist  orders  did  no  more  than  shift 
to  the  courts  in  subsequent  contempt  proceedings  for  their  violation  the  very  fact 
questions  of  injury  to  competition,  etc.,  which  the  Act  requires  the  Commission  to 
determine  as  the  basis  for  its  order." 

79  Howrey,  Economic  Evidence  in  Antitrust  Cases,  19  J.  Marketing  119  n.4 
(1954). 

80  Standard  Oil  Co.  v.  United  States,  Z27  U.S.  293,  310  n.l3  (1949). 
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Bases  for  Findings  as  to  "Injury"  ^* 

In  enforcement  of  the  Robinson-Patman  Act  to  June  30,  1958, 
there  were  130  decisions  of  the  Federal  Trade  Commission  in  which 
findings  of  injury  were  made,  but  in  62  of  these  decisions  there  was 
no  statement  of  the  evidence  of  injury,  but  simply  the  finding  of  a 
price  difference  among  customers.^^  And  75  cases  were  settled  by  an 
admission  of  the  facts  by  the  respondent  or  by  consent  agreement. 
In  these  cases,  there  was  no  introduction  of  evidence  or  testimony 
either  in  support  of  or  in  opposition  to  the  complaint,  and  the  find- 
ings— or  lack  of  findings — cannot  be  given  much  weight.  In  such 
cases,  the  respondent  agrees  as  to  the  nature  of  the  effects,  but  only 
for  settlement  purposes,  and  there  can  be  no  certainty  that  the  allega- 
tions of  the  complaints  or  the  findings  are  actually  true,  or  even  that 
there  is  any  supporting  evidence.^^  These  75  cases,  therefore,  are  not 
included  in  the  following  analysis. 

In  the  55  "contested"  cases,  there  have  been  46  commission  deci- 
sions, 12  court  decisions  on  appeal,  and  1  commission  report  on  the 
violation  of  an  order,  or  a  total  of  59  decisions  which  have  contained 
additional  evidentiary  findings  which  have  served  as  legal  bases  for 
findings  of  injury  to  competition.  Analysis  of  these  59  decisions  in- 
dicates that  they  contained  80  individual  instances  of  such  additional 
findings  of  evidence.  These  supporting  findings  were  of  11  types, 
falling  into  4  broad  categories.®^    The  categories  are: 

81  All  complaints,  findings,  opinions,  and  decisions  of  the  FTC  in  those  cases 
where  findings  as  to  "injury"  were  made  were  read  and  analyzed.  Inasmuch  as  the 
primary  concern  of  this  Article  is  with  the  concepts  of  injury  expressed  by  the  Com- 
mission, the  records  of  these  cases  were  not  analyzed  and  no  attempt  was  made  to 
pass  judgment  on  whether  the  Commission  properly  evaluated  the  evidence.  Simi- 
larly, in  those  cases  which  were  appealed,  the  court  decisions,  but  not  the  records, 
were  read  and  analyzed. 

82  On  the  question  of  evidence  to  support  a  finding  of  injury  to  competition  at  the 
secondary  level,  see  FTC  v.  Morton  Salt  Co.,  334  U.S.  Zl  (1948)  :  "It  would  greatly 
handicap  effective  enforcement  of  the  Act  to  require  testimony  to  show  that  which  we 
believe  to  be  self-evident,  namely,  that  there  is  a  'reasonable  possibility*  that  com- 
petition may  be  adversely  affected  by  a  practice  tmder  which  manufacturers  and  pro- 
ducers sell  their  goods  to  some  customers  substantially  cheaper  than  they  sell  like 
goods  to  the  competitors  of  these  ctistomers.  This  shovdng  in  itself  is  sufficient 
to  justify  our  conclusion  that  the  Commission's  findings  of  injury  to  competition 
were  adequately  supported  by  evidence."  Id.  at  50-51.  (Emphasis  added.)  In 
Morton  Salt,  however,  the  Commission  had  made  findings  of  additional  evidence  of 
injury.  And  in  a  more  recent  decision,  the  Commission  stated  that  it  "has  very 
generally  held,  that  imder  Section  2(a),  counsel  supporting  the  complaint  has  the 
burden  of  proof  to  establish  the  necessary  competitive  injury.  Where  that  burden 
has  not  been  sustained,  the  cases  have  been  dismissed."  General  Foods  Corp.,  50 
F.T.C.  885,  890  (1954). 

83  See,  e.g.,  Sunshine  Biscuits,  Inc.,  52  F.T.C.  110,  114  (1955). 

84  In  analyzing  the  findings,  "formal"  findings  which  merely  followed  the  wording 
of  the  act  were  not  considered,  inasmuch  as  findings  phrased  in  this  manner  are 
common  to  all  cases  and  give  no  indication  of  the  type  of  evidence  underlying  to  any 
particular  case.  It  should  also  be  noted  that  even  those  findings  which  did  not  follow 
the  wording  of  the  act  were  often  made  up  of  stock  phrases  with  little  apparent 
evidence  to  back  them  up. 
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(a)  Findings  of  a  tendency  toward  substantial  reduction  in  num- 
ber of  competitors  in  a  market. 

(b)  Findings  of  a  tendency  to  hamper  or  suppress  increases  in 
competition. 

(c)  Findings  of  a  lack  of  competitive  behavior  on  the  part  of 
traders. 

(d)  Findings  that  the  price  discrimination  affected  relative  suc- 
cess in  the  competitive  struggle,  but  no  further  findings  of 
effect. 

(a)  Findings  as  to  Tendency  Toward  Substantial  Reduction  in  Num- 
ber of  Competitors  in  a  Market 

A  common  basis  for  concluding  that  competition  had  been  in- 
jured was  the  finding  that  the  price  difference  tended  to  eliminate  the 
"injured"  competitors  from  a  market,  because  of  lower  unit  profits  if 
they  met  the  competitive  selling  price,  or  from  lower  volume  if  they 
did  not  meet  the  competitive  selling  price  but  maintained  unit  profit. 
This  type  of  finding  is  more  than  a  simple  determination  of  diversion 
of  trade  from  a  competitor.  It  is  not,  however,  necessarily  a  finding 
of  a  tendency  for  firms  to  go  out  of  business  or  to  withdraw  com- 
pletely from  all  markets  served.  Rather,  the  finding  is  one  of  a  ten- 
dency for  competitors  to  be  eliminated  from  one  or  more  geographical 
or  product  markets  as  a  result  of  the  difference  in  price. 

For  example,  a  Chicago  basing-point  method  of  pricing  was  used 
in  the  sale  of  glucose,  or  corn  syrup,  to  candy  manufacturers.  All 
glucose  producers  were  not  at  Chicago,  and  there  were  price  differ- 
ences among  their  customers  which  did  not  vary  with  differences  in 
the  cost  of  supplying  those  customers.  Glucose  comprised  up  to  ninety 
per  cent  of  the  weight  of  certain  candies.  In  four  cases  ^^  the  Com- 
mission made  the  following  finding  of  injury  at  the  secondary  level: 
the  loss  of  profits  either  by  absorption  of  the  higher  syrup  costs  or 
from  loss  of  sales  resulting  from  increased  prices  to  recover  such 
higher  syrup  costs  would  generally  diminish  the  ability  of  those  candy 
manufacturers  paying  the  higher  prices  for  such  syrup  to  compete  in 
the  sale  of  their  products  with  candy  manufacturers  paying  the  lower 
prices  for  such  syrup.** 

In  General  Motors  Corp.,^'^  it  was  found  that  the  discrimination 
in  price,  in  favor  of  customers  classified  as  warehouse  distributors  and 

85  A.  E.  Staley  Mfg.  Co.,  34  F.T.C.  1362,  1372  (1942),  order  vacated,  144  F.2d 
221  (7th  Cir.  1944),  rei/d,  2,2A  U.S.  746  (1945);  CUnton  Co.,  34  F.T.C.  879,  887 
(1942)  ;  American  Maize-Prods.  Co.,  32  F.T.C.  901,  906-07  (1941) ;  Penick  &  Ford, 
Ltd.,  31  F.T.C.  1494,  1499  (1940). 

«6  Penick  &  Ford,  Ltd.,  supra  note  85,  at  1499. 

87  50  F.T.C.  54  (1953)   (the  AC  Spark  Plug  case). 
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national  distributors  and  against  jobbers  who  were  "in  direct  competi- 
tion" with  them,  resulted  in  "a  lessening  of  [the  jobbers']  ability  to 
compete  with  Warehouse  Distributors  and  national  distributors  in  the 
resale  of  ,    .    .   AC  products,"  *^ 

Findings  of  this  type  were  made  at  the  primary  level  in  two 
"contested"  decisions,®*  and  at  the  secondary  level  in  seven  such  de- 
cisions.^'^  In  one  case  the  competitor  being  eliminated  was  the  sole 
competitor  of  the  price  discriminator.*^ 

A  number  of  additional  cases  contained  findings  which  super- 
ficially indicated  a  tendency  toward  reduction  of  number  of  competitors 
in  a  market,  but  in  fact  stated  this  as  a  possibility  and  not  as  an  actual 
tendency  affirmatively  found.  For  example,  in  E.  Edelmann  &  Co.,^^ 
there  was  a  statement  that  "if  2%  discount  means  the  difference  between 
profit  and  no  profit,  or  accounts  for  half  of  the  jobber  profit,  the  three 
discounts  remaining  under  attack  in  this  case,  ranging  from  5%  to 
20%,  spell  the  difference  between  commercial  life  or  death."  *^  In 
the  same  case,  the  Commission  stated  that  "respondent's  discounts 
ranging  from  5%  to  20%  contribute  directly  and  powerfully  to  re- 
cipient jobbers'  ability  to  compete  in  the  resale  of  respondent's  mer- 
chandise." *^  On  first  inspection  one  might  be  tempted  to  classify 
these  findings  under  those  of  "a  tendency  to  reduction  of  number  of 
competitors  in  a  market."  Such  a  tendency,  however,  would  depend 
on  the  degree  of  generality  and  cumulation  of  such  price  differences.*^ 
In  point  of  fact,  closer  inspection  of  the  findings  reveals  that  no  such 
tendency  is  actually  stated.     On  the  contrary,  the  opinion  goes  on  to 


88  7rf.  at  67.  Similarly,  in  Standard  Brands,  Inc.,  46  F.T.C.  1485  (1950),  modified 
and  aff'd,  189  F.2d  510  (2d  Cir.  1951),  where  the  company  had  violated  an  earlier 
order  to  cease  and  desist  from  offering  discriminatory  volume  discounts  and  from 
off-scale  pridng,  29  F.T.C.  121  (1939),  the  finding  was  made  that  Standard  Brands' 
adoption  of  another  discriminatory  price  scale  had  tlie  following  results:  "Practically 
all  competitors  were  compelled  to  curtail  their  operations  by  reducing  the  nimibCT 
of  their  delivery  routes,  by  reducing  the  number  of  customers  served  or  otherwise," 
46  F.T.C.  at  1493,  and  Standard  Brands'  discrimination  forced  its  competitors  to 
"lower  their  prices  to  an  extent  which  threatened  their  ability  to  survive,"  Id.  at  1495. 
And  in  Standard  Oil  Co.,  41  F.T.C.  263  (1945),  modified  and  enforced,  173  F.2d  210 
(1949),  re7/d,  340  U.S.  231  (1951),  the  finding  was  that  the  giving  of  jobber  prices 
to  retailers  who  had  bulk  storage  facilities  gave  "a  substantial  competitive  advantage" 
to  the  favored  retailers,  which  advantage  "has  been  used  to  divert  large  amounts  of 
business  from  other  retailers  of  gasoline,  including  customers  of  the  respondent,  with 
resultant  injury  to  them  and  to  their  ability  to  continue  in  business  .  .   .  ."    Id.  at  276. 

89  E  B.  Muller  &  Co.  v.  FTC,  142  F.2d  511,  520  (6th  Cir.  1944)  ;  Standard 
Brands,  Inc.,  46  F.T.C.  1485,  1495  (1950). 

90  General  Motors  Corp.,  50  F.T.C.  54,  67  (1953)  ;  Standard  Oil  Co.,  41  F.T.C 
263,  276  (1945),  modified  and  enforced,  173  F.2d  210,  213  (7th  Cir.  1949),  rev'd,  340 
U.S.  231   (1951)  ;  cases  cited  note  85  supra. 

91  E.  B.  Muller  &  Co.  v.  FTC,  142  F.2d  511,  520  (6th  Cir.  1944). 

92  51  F.T.C.  978  (1955),  aff'd,  239  F.2d  152  (7th  Cir,  1956),  cert,  dented,  355 
U.S.  941  (1958). 

93  51  F.T.C.  at  986. 
w  51  F.T.C.  at  1002. 

®5  See  text  following  note  35  supra. 
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state:  "There  is  less  likelihood  of  the  'commercial  corpse'  of  bygone 
days  in  an  era  and  in  a  market  of  virtual  price  uniformity  at  the  retail 
level."  ^^  Such  findings  cannot  be  taken  as  those  of  a  tendency  to 
reduction  in  number  of  competitors.^'^ 

In  several  cases,  findings  of  "no  injury"  were  based  on  the 
absence  of  the  finding  under  discussion.  In  an  early  case  at  the  pri- 
mary level,  the  file  was  closed  because  the  "evidence  negatived  the  idea 
that  the  10^  price  was  fixed  by  the  mail  order  firm  with  the  purpose 
and  intent  of  eliminating  competition,"  ^^  thus  using  the  Sherman  Act 
test  of  "intent"  in  determination  of  whether  there  was  a  tendency 
toward  reduction  in  number  of  competitors. 

The  fact  that  the  market-share  of  competitors  of  the  discriminator 
had  increased  would  generally  indicate  the  absence  of  a  tendency  for 
the  discrimination  to  cause  a  reduction  in  number  of  competitors  at  the 
primary  level.  The  absence  of  such  a  tendency  was  proposed  by  Com- 
missioner Mason  as  the  basis  for  a  finding  of  "no  injury"  in  his  dis- 
sent in  Minneapolis-Honeywell  Regulator  Co. :  ^^  "Taking  into  con- 
sideration that  respondent's  competitors  had  gained  instead  of  lost 
business  during  the  period  under  scrutiny,  whilst  the  respondent  re- 
ceded from  its  dominant  position  in  the  market,  would  indicate  that 
competition  had  been  very  much  improved  in  the  heat  control  in- 
dustry." ^"'^  Mason's  reasoning  was  accepted  by  the  court  of  appeals, 
which  stated  that  "competitor  competition  was  not  injured,  a  finding 
concurred  in  by  the  dissenting  member  of  the  Commission,"  and  that 
the  market-share  data  along  with  other  facts,  "outweigh  the  facts  relied 
upon  by  the  Commission  in  reaching  the  opposite  conclusion."  ^"^ 
Certiorari  was  dismissed  by  the  Supreme  Court  on  the  grounds  that  the 
petition  for  the  writ  had  not  been  timely  filed. ^*^^ 

96  51  F.T.C.  at  1003. 

87  In  these  cases,  involving  the  resale  of  automobile  parts,  the  price-disfavored 
jobbers  who  were  called  as  witnesses  testified  that  they  were  not  injured.  In  Moog 
Indus.,  Inc.,  51  F.T.C.  931,  953  (1955),  aff'd,  23S  F.2d  43  _(8th  Cir.  1956),  aff'd  per 
curiam,  355  U.S.  411  (1958),  it  was  conceded  that  every  disfavored  customer  would, 
if  called,  deny  that  he  had  been  injured.  The  hearing  examiner,  however,  stated  that 
"these  witnesses  admitted  that  their  reasons  for  stating  that  they  had  not  been  com- 
petitively injured  was  due  to  the  fact  that  their  competitors  all  followed  the  suggested 
resale  price  of  the  respondent  and  that  there  was  no  price  competition  in  their  par- 
ticular trade  areas."  51  F.T.C.  at  939.  It  is  also  possible  that  the  "disfavored" 
witnesses  enjoyed  "favored"  positions  in  purchase  of  other  items  and  did  not  wish  to 
do  anjrthing  that  might  lead  to  an  upsetting  of  these  relationships.  Other  sections 
of  the  automobile  parts  decision  contain  findings  of  a  "competitive  advantage"  to  the 
favored  customers — our  category  d.     See  notes  130-66  infra  and  accompanying  text. 

98  PTC,  A  Brief  Summary  of  64  Robinson-Pa tman  Cases  11. 

»9  44  F.T.C.  351,  400  (1948). 

100  Id.  at  403. 

101191  F.2d  786,  790  (7th  Cir.  1951). 

102344  U.S.  206  (1952).  The  dismissal  of  the  writ  by  the  Court  has  led  some  to 
rely — perhaps  mistakenly — on  the  grounds  expressed  by  the  Seventh  Circuit  for  its 
decision.  See,  e.g.,  AvifY  Gen.  Nat.  Comm.  Antitrust  Rep.  162-64  (1955).  But 
the  majority  of  the  Commission  had  not  confined  itself  to  consideration  only  of  the 
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A  simpler,  but  less  logical,  test  than  the  market-share  test  was  pro- 
posed in  the  court  of  appeals  decision  of  the  Morton  Salt  case:  "Con- 
trary to  the  inferences  drawn  by  the  respondent  Commission  .  .  . 
the  evidence  shows  substantial  increases  in  sales  to  all  non-discount 
customers  in  all  trade  areas  for  the  entire  period  covered  by  the  Com- 
mission's evidence.  The  inference,  if  any  could  be  drawn,  was  that 
the  quantity  discount  system  of  petitioner  tended  to  increase,  not 
injure,  competition,"  ^^^  This  reasoning,  based  on  the  absence  of  a 
tendency  for  "injured"  firms  to  leave  the  market,  and  ignoring  other 
possible  bases  for  findings  of  injury  to  competition,  was  rejected  by 
the  Supreme  Court.-^^^  It  was,  however,  used  by  the  Commission 
itself  in  the  more  recent  case  of  General  Foods  Corp.,^^^  where  a  domi- 
nant nationwide  firm  offered  special  prices  only  in  the  territory  of 
smaller  competitors  who  had  been  expanding  their  market  areas.  Here, 
a  gain  in  simple  unit  sales  of  the  competitors  of  the  respondent  was 
taken  by  the  Commission  as  the  basis  for  a  finding  of  "no  injury" — 
this  in  a  period  of  substantial  increase  in  the  size  of  the  total  market. 

(b)   Findings  as  to  Tendency  To  Hamper  or  Suppress  Increases  in 
Competition 

( 1 )  In  four  decisions  at  the  primary  level  ^^^  and  three  decisions 
at  the  secondary  level,^"^  there  was  a  finding  of  foreclosure  of  a  sub- 
stantial part  of  a  market,  generally  by  a  large  or  diversified  seller.  To 
illustrate,  in  American  Optical  Co}^^  and  Bausch  &  Lomb  Optical 
Co.,^^^  where  a  volume  discount  was  employed  by  these  large  and  rela- 
tively diversified  firms,  the  following  findings  were  made  by  the  Com- 
mission : 

The  smaller  limited  line  manufacturer  is  not  in  a  position  to  offer 
a    similar    .    .    .   plan.    .    .    .   The   tendency    of    the    cumulative 


absence  of  a  tendency  toward  competitors'  leaving  the  market.  The  majority  opinion 
stated:  "To  the  extent  that  business  is  held  by  or  diverted  to  respondent  from  its 
competitors  by  its  discriminatory  prices  and  unfair  practices,  competition  has  been 
adversely  affected  within  the  meaning  of  the  law."  44  F.T.C.  at  397.  This  suggested 
application  of  category  b3,  see  notes  115-17  infra  and  accompanying  text,  in  addition 
to  the  application  of  category  a,  would  clearly  make  a  showing  of  decline  in  the 
market  share  of  the  price  discriminator  an  insufficient  basis,  standing  alone,  for  a 
finding  of  "no  injury." 

103  Morton  Salt  Co.  v.  FTC,  162  F.2d  949,  957  (7th  Cir.  1947). 

104  334  U.S.  37  (1948). 

105  General  Foods  Corp.,  50  F.T.C.  885,  891    (1954). 

106  Maryland  Baking  Co.,  52  F.T.C.  1679,  1689  (1956),  aff'd,  243  F.2d  716,  718 
(4th  Cir.  1957)  ;  Bausch  &  Lomb  Optical  Co.,  28  F.T.C.  186,  198  (1939)  ;  American 
Optical  Co.,  28  F.T.C.  169,  181-82  (1939). 

107  Electric  Auto-Lite  Co.,  50  F.T.C.  73,  81  (1953)  ;  Champion  Spark  Plug  Co., 
50  F.T.C.  30,  46  (1953) ;  Curtiss  Candy  Co.,  44  F.T.C.  237,  264  (1947). 

108  28  F.T.C.  169  (1939). 

109  28  F.T.C.  186  (1939). 
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.  .  .  discounts  is  to  induce  the  retailer  whose  purchases  are 
little  more  than  enough  to  qualify  therefor  to  group  all  his  pur- 
chases with  the  respondents'  wholesale  branch  .  .  .  and  to  that 
extent  prevents  freedom  of  competition  for  such  .  .  .  business 
on  the  basis  of  price,  quality,  and  efficiency  of  service. 
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In  Electric  Auto-Lite  Co.,"^  where  spark  plugs  were  purchased 
by  automobile  makers  to  be  sold  by  them  to  their  dealers  for  resale  as 
replacement  parts,  the  finding  on  the  secondary  level  was  that  "the  lower 
purchasing  price  on  replacement  spark  plugs  enjoyed  by  vehicle  and 
engine  manufacturers  enabled  them  to  effectively  promote  the  sale  of 
such  spark  plugs  to  their  own  distribution  outlets  and  thus  deprived 
respondent's  Warehouse  Distributors  and  Direct  Jobbers  of  the  op- 
portunity of  selling  to  such  accounts."  ^^^ 

(2)  In  six  decisions  ^^^  the  supporting  finding  was  that  the  dis- 
criminatory price  policy  served  as  a  barrier  to  the  entry  of  potential 
competitors.  All  these  findings  were  at  the  secondary  level,  and  all 
involved  geographical  discrimination  in  the  price  of  glucose,  a  product 
priced  to  candy  manufacturers  on  the  basis  of  a  Chicago  basing- 
point  system.  It  was  a  major  ingredient  in  low-priced  candies  which 
were  sold  in  a  highly  competitive,  price-conscious  market.  To  quote 
the  findings :  "The  lower  profits  ...  to  candy  manufacturers  pay- 
ing higher  prices  for  glucose  .  .  .  deters  {sic'\  some  who  other- 
wise would  enter  the  manufacture  of  candy  in  those  cities  where  re- 
spondents' glucose  prices  are  higher."  ^^^ 

(3)  In  two  commission  decisions,^^^  both  at  the  primary  level, 
the  discriminatory  pricing  was  held  to  injure  competition  because  it 
hampered  the  expansion  of  competitors  of  the  large,  dominant  firms 
which  were  practicing  the  discrimination. 

110  28  F.T.C.  at  181-82.  A  similar  findir  .vi;3  made  in  Maryland  Baking  Co. 
V.  FTC,  243  F.2d  716  (4th  Cir.  1957),  where  a  much  larger,  more  widespread,  and 
relatively  diversified  maJcer  of  ice  cream  cones  made  a  price  cut  of  twenty-five  per 
cent  on  a  particular  type  of  cone  made  by  a  small,  localized  competitor,  the  cut  being 
limited  to  the  area  where  the  smaller  firm  operated.  The  smaller  firm  was  the  sole 
competitor  in  this  area.  The  court  stated:  "There  is  evidence  that  the  price  cut 
.  .  .  deprived  the  competitor  of  its  normal  channel  of  distribution  through  jobbers 
with  the  loss  to  the  competitor  of  about  half  its  volume  of  business  in  the  product 
in  question."    Id.  at  718. 

11150  F.T.C.  7Z  (1953). 

112  Id.  at  81. 

113  A.  E.  Staley  Mfg.  Co.,  34  F.T.C.  1362,  1372  (1942),  order  vacated,  144  F.2d 
221,  223-24  n.2  (7th  Cir.  1944),  rev'd,  324  U.S.  746  (1945)  ;  Clinton  Co.,  34  F.T.C 
879,  887  (1942)  ;  Hubinger  Co.,  32  F.T.C.  1116,  1127  (1941)  ;  Union  Starch  &  Ref. 
Co.,  32  F.T.C.  60,  67  (1940)  ;  Anheuser-Busch,  Inc.,  31  F.T.C.  986,  993   (1940). 

114  Clinton  Co.,  34  F.T.C.  879,  887  (1942). 

115  Minneapolis-Honeywell  Regulator  Co.,  44  F.T.C.  351,  397-98  (1948),  reifd, 
191  F.2d  786  (7th  Cir.  1951),  cert,  dismissed,  344  U.S.  206  (1952)  ;  E.  B.  Muller  &  Co., 
Zi  F.T.C.  24,  51  (1941),  aff'd,  142  F.2d  511   (6th  Cir.  1944). 
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In  E.  B.  Midler  &  Co.,^^^  there  was  only  one  competitor  of  the 
dominant  firm,  which  operated  through  two  noncompeting  units. 
In  this  situation,  "injury  to  the  competitor"  was  the  equivalent  of 
"injury  to  competition."  The  competitor  operated  in  only  part  of  the 
dominant  firm's  geographical  market.  The  Commission  in  its  findings 
stated : 

The  effect  of  respondents'  selling  below  cost  in  the  trade  area  in 
which  their  competitor  .  .  .  operates,  and  the  discriminations 
in  price  caused  by  selling  to  customers  in  the  trade  territory 
covered  by  [the  competitor]  at  lower  prices  than  elsewhere  in 
the  United  States,  has  been  to  divert  to  themselves  a  substantial 
volume  of  business  which  their  competitor  might  otherwise  have 
obtained,  to  force  their  competitor  to  sell  at  unprofitable  prices  or 
at  prices  which  represent  a  loss  in  order  to  avoid  being  forced 
out  of  business,  and  thus  to  impair  their  competitor's  financial 
position  and  render  it  unreasonably  difficult  if  not  impossible 
for  it  to  secure  capital  to  finance  and  expand  its  operations ''" 
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(c)  Findings  as  to  Lack  of  Competitive  Behavior  on  the  Part  of 
Traders 

( 1 )  In  three  decisions  "^  there  were  findings  of  injury  to  com- 
petition, all  at  the  secondary  level,  because  of  a  reduction  in  competi- 
tive effort  on  the  part  of  the  disfavored  customers  due  to  the  reduced 
profit  in  that  line. 

In  C.  F.  Sauer  Co.,"^  where  food  products  were  sold  to  com- 
peting purchasers  at  price  differentials  of  from  five  to  twenty-five  per 
cent,  the  Commission  stated : 

The  differentials  .  .  .  [were]  sufficient  to  permit  the  purchasers 
charged  the  lower  prices  to  resell,  and  such  purchasers  did  so  re- 
sell, such  food  products  at  prices  only  slightly  higher  than,  as  low 


116  33  F.T.C.  24  (1941). 

117  7<f.  at  51.  On  petition  for  review,  the  Sixth  Circuit  made  a  finding  of  the 
type  discussed  in  category  a,  see  notes  85-105  supra  and  accompan}ring  text.  In 
Minneapolis-Honeywell  Regulator  Co.,  44  F.T.C.  351  (1948),  a  volume  discount 
structure  was  used  by  the  dominant  maker  of  automatic  temperature  controls,  but 
the  market  share  of  this  dominant  firm  had  declined  from  approximately  seventy-three 
per  cent  to  sixty  per  cent  in  four  years.  The  company  argued  that  its  decline  in 
market  share  should  be  the  basis  for  a  finding  of  "no  injury,"  and  this  viewpoint  was 
adopted  in  the  dissent  of  Commissioner  Mason  and  in  the  decision  oi  the  court  of 
appeals.  See  notes  99-102  supra  and  accompanying  text.  The  majority  of  the  Com- 
mission, however,  stated:  "the  law  does  not  perrnit  respondent  to  resort  to  unfair 
or  discriminatory  practices  in  order  to  maintain  its  competitive  _  position  in  the  in- 
dustry. If  its  use  of  such  practices  substantially  interferes  with  or  impedes  the 
progress  or  growth  of  competitors,  there  has  been  a  substantial  injury  to  or  lessening 
of  competition  within  the  meaning  of  the  law."     44  F.T.C.  at  397. 

118  A.  E.  Staley  Mfg.  Co.,  34  F.T.C.  1362,  1372  (1942),  order  vacated,  144  F.2d 
221  (7th  Cir.  1944),  rei/d,  324  U.S.  746  (1945);  Qinton  Co.,  34  F.T.C  879,  888 
(1942)  ;  C.  F.  Sauer  Co.,  Z3  F.T.C.  812,  826  (1941). 

119  33  F.T.C.  812  (1941). 
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as,  or  lower  than  the  prices  at  which  competing  resellers  were 
able  to  purchase  such  food  products  from  respondent.  Pur- 
chasers paying  the  higher  prices  .  .  .  were  unable  to  resell  them 
except  at  a  loss,  at  no  profit,  or  at  a  profit  insufficient,  those  com- 
modities alone  considered,  to  warrant  continued  or  anything  but 
passive  resale  effort.  ^^® 

In  Clinton  Co}^^  and  A.  E.  Staley  Mfg..  Co.,^^^  glucose  made  up 
approximately  eighty-five  per  cent  of  the  mixed  table  syrup  which 
was  compounded  by  a  number  of  buyers  of  glucose.  As  previously 
pointed  out,  glucose  was  sold  under  a  Chicago  basing-point  price  sys- 
tem. The  findings  in  Clinton  Co.  stated  that  "under  such  circum- 
stances the  sales  and  profits  of  table  syrup  mixers  paying  the  higher 
prices  for  glucose  have  been  less  than  they  would  have  been,  or  would 
be,  if  the  price  of  such  glucose  were  lower ;  and  such  lessening  or  lower- 
ing of  sales  and  profits  has  diminished  their  incentive  to  compete  with 
table  syrup  mixers  paying  lower  prices  for  glucose   .    .    .    . "  ^^a 

(2)  In  four  commission  and  court  decisions,^"^  all  involving  a 
geographical  pattern  of  discrimination,  the  finding  was  made  at  the 
primary  level  of  a  failure  of  the  firms  using  the  discriminatory  price 
system  to  compete  actively  in  price  on  an  individual  basis. 

In  the  Cement  Institute  case,^^^  the  Commission  found  that  the 
evidence  supported  the  allegation  that: 

[U]nder  .  .  .  [the  multiple  basing-point  delivered-price]  sys- 
tem each  respondent  knows  that  in  reciprocity  for  its  omission  to 
offer  a  competitive  price  to  customers  located  in  areas  adjacent  to 
its  mill,  where  it  has  a  natural  advantage  and  receives  its  highest 
actual  price,  other  respondents  will  reciprocally  waive  their  ad- 
vantages and  thus  the  advantages  and  disadvantages  of  each  will 
be  neutralized  "in  order  that  there  may  not  anywhere  be  genuine 
competition  in  price."  ^^® 

Similarly,  in  National  Lead  Co.,^^"^  the  majority  described  the 
zone-delivered  price  system  as  a   "conspiratorial  pricing  pattern"  ^^^ 

120  Id.  at  826. 

12134  F.T.C.  879  (1942). 

12234  F.T.C.  1362  (1942). 

123  34  F.T.C.  at  888. 

124  FTC  V.  A.  E.  Staley  Mfg.  Co.,  324  U.S.  746,  749  (1945)  ;  National  Lead 
Co.,  49  F.T.C.  791,  887  (1953),  aff'd  as  modified,  227  F.2d  825  (7th  Cir.  1955),  rez/d, 
352  U.S.  419  (1957)  ;  The  Cement  Institute,  37  F.T.C.  87,  254  (1943),  order  vacated, 
157  F.2d  533  (7th  Cir.  1946),  rei/d,  333  U.S.  683,  721-26  (1948). 

12537  F.T.C.  87  (1943). 

126  Id.  at  254. 

12749  F.T.C.  791  (1953). 

128  Id.  at  887. 
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and  also  found  that  "the  pricing  pattern  .  .  .  was  not  the  result  of 
one  secret  meeting  in  a  smoke-filled  room.  It  is  the  result  of  many 
business  experiences  and  compromises  over  a  period  of  years."  ^^® 

(d)  Findings  as  to  Price  Discrimination  Affecting  Relative  Success 
in  the  Competitive  Struggle  But  No  Further  Findings  of  Effect 

In  some  cases,  the  Commission,  after  stating  that  a  diversion  of 
trade  has  taken  place,  or  that  a  competitive  advantage  has  been  given, 
has  gone  on  to  point  out  further  effects  of  the  kinds  discussed  in  the 
preceding  categories.  These  cases  are  classified  in  the  appropriate  cate- 
gory on  the  basis  of  the  second  and  more  specific  finding.  Other  cases, 
however,  contain  findings  which  state  only  that  a  diversion  of  trade 
has  taken  place,  or  that  a  competitive  advantage  was  given,  and  make 
no  finding  of  any  further  effect.  It  is  these  cases  which  are  included 
in  category  d. 

The  Commission  has  used  such  findings  of  "competitive  advan- 
tage" as  bases  for  findings  of  injury  without  regard  to  possible  offset- 
ting disadvantages.  In  answering  a  defense,  made  in  a  case  involving 
resale  of  automotive  replacement  parts,  that  the  discriminatory  price 
advantage  was  offset  by  disadvantages  of  other  types,  the  Commission 
unanimously  affirmed  an  initial  decision  which  contained  the  follow- 
ing statement : 

It  seems  to  this  Hearing  Examiner,  however,  that  Section  2(a) 
of  the  Clayton  Act  is  concerned  primarily,  if  not  exclusively,  with 
commanding  equality  of  price  among  competitors  at  the  time  of 
purchase,  rather  than  with  the  myriad  factors  of  a  reselling  oper- 
ation which  may  destroy  the  effect  of  that  equality,  or  if  there 
be  no  price  equality,  may  offset  disadvantage  on  the  one  hand  or 
advantage  on  the  other.  Enforcement  of  the  law  would  become 
well-nigh  futile  if  the  number  of  salesmen,  their  respective  sal- 
aries, commissions,  and  efficiency,  location  of  their  business,  rents 
paid,  truck  maintenance  and  the  wisdom  of  employing  this  or  that 
resale  aid  or  the  efficiency  of  any  of  them  have  to  be  gone  into. 
If  a  price  preference  can  be  justified  to  one  customer  because  the 
recipient's  location  is  poorer  or  his  rent  higher  or  his  maintenance 
more  expensive  than  those  of  a  customer  not  receiving  such  price 
preference,  it  would  inevitably  lead  to  an  evaluation  of  the  effi- 
ciencies of  hundreds  of  purchasers  and  to  a  probable  subsidization 
by  the  seller  of  inefficiency  itself.  Pricing  by  resale  efficiency 
must  inevitably  lead  to  pricing  by  customer — the  very  practice  at 
which  the  law  was  aimed  to  prevent.  The  Hearing  Examiner 
does  not  believe  such  was  the  Congressional  intention.  He  is  of 
the  opinion  that  the  mandate  requires  only  equal  price  opportu- 


129  Mat  885. 
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nity,  that  what  the  purchaser  does  thereafter  in  the  resale  of  his 
own  merchandise,  if  he  then  operates  inefficiently  or  fritters  away 
his  equal  price  start,  is,  presently  at  least,  no  concern  of  the 
law.'^^' 

(1)  In  fourteen  commission  and  court  decisions,^^^  the  finding 
was  made  at  the  secondary  levels  that  the  discriminatory  lower  price 
allowed  the  beneficiary  -  to  sell  at  lower  prices,  or  to  divert  business 
through  the  passing  on  of  the  difference.  Such  a  finding  is  one  of  an 
advantage  affecting  relative  success  in  the  competitive  struggle,  but 
no  more.^^-  In  other  cases,  findings  of  "no  injury"  were  based  on  the 
absence  of  a  sufficient  basis  for  the  finding  under  discussion:  among 
the  circumstances  relied  upon  by  the  court  of  appeals  for  its  secondary 
level  finding  of  "no  injury"  in  Minneapolis-Honeywell  was  the  "ab- 
sence of  causal  connection  between  the  price  of  controls  and  the  price 
of  the  finished  products  .  .  .  . "  ^^^  Certiorari  was  dismissed  by  the 
Supreme  Court  on  the  ground  of  untimeliness,^^^  and  thus  the  reason- 
ins-  of  the  Seventh  Circuit  was  not  reviewed.^^^     However,  the  ra- 

o 

130  C.  E.  Niehoff  &  Co.,  51  F.T.C.  1114,  1121-22  (1955). 

isiFruitvale  Canning  Co.,  52  F.T.C.  1504,  1513  (1956);  Doubleday  &  Ck).,  52 
F.T.C.  169,  198  (1955)  ;  C.  E.  Niehoff  &  Co.,  51  F.T.C.  1114,  1122-23  (1955),  modi- 
fied Old  aff'd,  2A\  F.2d  Z7  (7th  Cir.  1957),  modification  ret/d,  355  U.S.  411,  cert, 
denied,  355  U.S.  491  (1955)  ;  National  Lead  Co.,  49  F.T.C.  791,  883  (1953)  ;  Inter- 
national Salt  Co.,  49  F.T.C.  138,  150  (1952)  ;  The  Ruberoid  Co.,  46  F.T.C.  379,  386 
(1950),  order  aff'd,  enforcement  denied,  191  F.2d  294  (2d  Cir.  1951),  aff'd,  343  U.S. 
470  (1952)  ;  Curtiss  Candy  Co.,  44  F.T.C.  237,  264  (1947)  ;  Morton  Salt  Co.,  39 
FTC  35  43  (1944),  order  vacated,  162  F.2d  949  (7th  Cir.  1947),  re^/d  and  remanded, 
334"u'.S.  37,  46-47  (1948)  ;  Atlantic  City  Wholesale  Drug  Co.,  38  F.T.C.  631,  635-36 
(1944)  ;  Corn  Prods.  Ref.  Co.,  34  F.T.C.  850,  865  (1942),  order  modified,  144  F.2d 
211  215  (7th  Cir.  1944),  aff'd,  324  U.S.  726,  738-39  (1945);  E.  B.  Muller  &  Co., 
33  F.T.C.  24,  53  (1941),  aff'd,  142  F.2d  511  (6th  Cir.  1944). 

132  Por  the  typical  phraseology  of  these  findings,  see  Corn  Prods.  Ref.  Co.  v. 
FTC  324  U.S.  726,  739  (1945)  ("enough  to  divert  business  from  one  manufacturer 
to  ai^other")  ;  The  Ruberoid  Co.,  46  F.T.C.  379,  386  (1950)  ("could  be  decisive  in 
securing  the  business  for  the  applicator  offering  the  lower  price")  ;  Morton  Salt  Co., 
39  F.T.C.  35,  43  (1944)  ("difference  of  5  cents  per  case  may  result  in  the  loss  of 
a  sale  to  a  customer,  not  only  of  the  salt  involved  but  of  other  commodities  as  well, 
the  order  for  which  might  be  placed  with  the  salt  purchase")  ;  Atlantic  City  Whole- 
sale Drug  Co.,  38  F.T.C.  631,  635-36  (1944)  ("as  a  result  thereof  it  was  possible 
for  the  respondents  to,  and  they  did,  resell  ...  at  prices  substantially  less"). 

133  Minneapolis-Honeywell  Regulator  Co.  v.  FTC,  191  F.2d  786,  790  (7th  Cir. 
1951),  cert,  dismissed,  344  U.S.  206  (1952). 

134  344  U.S.  206  (1952).    See  note  102  supra. 

135  The  Seventh  Circuit's  reasoning  had  been  explicitly  rejected  by  the  Com- 
mission. In  response  to  a  defense  that  the  price  discrimination  in  a  principal  com- 
ponent would  not  necessarily  cause  a  variation  in  the  price  of  the  assembled  product, 
the  Commission  stated:  "The  fact  that  the  whole  competitive  effect  cannot  be  traced 
to  respondent  alone  does  not  relieve  respondent  of  its  share  of  responsibility — a  share 
which  appears  to  have  been  real  and  substantial."  Minneapolis-Honeywell  Regu- 
lator Co.,  44  F.T.C.  351,  398  (1948).  In  the  later  "spark  plug"  cases,  however,  where 
a  very  minor  component  was  involved,  the  lack  of  a  necessary  causal  connection 
between  the  cost  differential  for  spark  plugs  and  competitive  injury  sustained  by  the 
disfavored  automobile  makers  was  the  basis  for  a  finding  of  "no  injury"  among  the 
automobile  makers.  See  Electric  Auto-Lite  Co.,  50  F.T.C.  73,  77  (1953)  ;  General 
Motors  Corp.,  50  F.T.C.  54,  60  (1953). 
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tionale  of  Minneapolis-Honeywell  as  to  component  parts  has  not  found 
favor  with  the  Commission  where  replacement  parts,  intended  for 
resale  as  such,  are  involved: 

Here  we  have  a  product  bought  for  resale  as  is;  there  the  prod- 
uct purchased  became  a  part  of  an  assembled  final  product,  and 
the  Court  found  no  causal  relationship  between  the  cost  of  the 
one  and  the  price  of  the  other,  saying, 

"It  may  be  true  that  if  the  manufacturers  were  generally 
selling  controls  as  such,  a  differential  of  two  or  three  dollars  in 
the  price  they  paid  for  them  would  have  a  substantial  effect  on  the 
price  obtained.  Under  such  circumstances  a  finding  that  a  com- 
petitive advantage  in  purchase  price  paid  would  necessarily  give 
rise  to  a  competitive  advantage  in  sale  price  would  perhaps  be 
justified."  ^3« 

(2)  In  nine  decisions  ^^"^  there  were  secondary  level  findings  that 
the  discriminatory  price  difference  allowed  the  beneficiary  to  engage  in, 
or  to  divert  business  by  means  of,  a  greater  nonprice  promotional 
effort.    Thus,  in  Standard  Motor  Prods.,  Inc.,^^^  it  was  found  that: 

Respondent  issued  suggested  resale  price  lists,  which  were  gen- 
erally followed  by  its  customers.  This,  however,  does  not  settle 
the  question  of  probability  of  injury.  A  more  advantageous  price 
to  one  customer  gives  him  increased  margin  of  profit,  permits  ad- 
ditional services  to  customers,  more  vigorous  selling  and  other 
opportunities  for  the  extension  of  his  business  at  the  expense  of 
his  less-favored  competitors.^^^ 


136  E.  Edelmann  &  Co.,  51  F.T.C.  978,  993  (1955),  aff'd,  239  F.2d  152  (7th  Cir. 
1956). 

13T  Standard  Motor  Prods.,  Inc.,  54  F.T.C.  814,  828  (1957)  ;  P.  &  D.  Mfg.  Co., 
52  F.T.C.  1155,  1161  (1956),  aff'd,  245  F.2d  281  (7th  Cir.  1957),  cert,  denied,  355 
US  884  (1957)  ;  E.  Edelmann  &  Co.,  51  F.T.C.  978,  990-91  (1955),  aff'd,  239  F.2d 
152 '(7th  Cir.  1956);  Whitaker  Cable  Corp.,  51  F.T.C.  958,  967  (1955),  aff'd,  239 
F.2d  253  (7th  Cir.  1956);  Moog  Indus.,  Inc.,  51  F.T.C.  931,  939  (1955),  aff'd,  238 
F  2d  43  51  (8th  Cir.  1956),  aff'd  per  curiam,  355  U.S.  411  (1958)  ;  Champion  Spark 
Plug  Co.,  50  F.T.C.  30,  40  (1953);  Namsco,  Inc.,  49  F.T.C.  1161,  1169  (1953); 
Curtiss  Candy  Co.,  44  F.T.C.  237,  269  (1947). 

138  54  F.T.C.  814  (1957). 

139  M  at  828.  Similarly,  in  Champion  Spark  Plug  Co.,  50  F.T.C.  30  (1953), 
it  was  found  that  the  discrimination  in  favor  of  the  Ford  Motor  Company  "caused 
Ford  to  engage  in  the  various  advertising  and  promotional  campaigns"  and  that  "as 
a  result  of  such  .  .  .  activities  .  .  .  Ford  dealers  prefer  to  purchase  their  require- 
ments .  .  .  from  Ford  Motor  Company."  Id.  at  40.  And  in  Curtiss  Candy  Co., 
44  F.T.C.  237  (1947),  the  finding  was  niade  that  the  lower  prices  to  Automatic  Can- 
teen and  other  favorad  customers  "enabl«i  them  to  earn  more  profits,  provide  more 
facilities  and  better  services,  give  more  aid  to  their  distributors,  and  pay  a  higher 
rate  of  commission  for  preferred  locations."  Id.  at  269.  Note  also  the  finding,  in 
substantially  identical  language,  which  was  made  in  a  proceeding  against  the  recipient 
of  the  lower  prices.  Automatic  Canteen  Co.  of  America,  46  F.T.C.  861,  885  (1950), 
aff'd,  194  F.2d  433  (7th  Cir.  1952). 
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Some  of  the  decisions  classified  under  this  category  also  include 
a  finding  that  the  price  difference  "contributes  to  the  aggregate  which 
determines  whether  a  jobber  grows,  remains  the  same  size,  goes  back- 
ward or  fails."  ^'*^  While  this  finding  seems  to  suggest  categories  a 
and  b3,  it  actually  does  not  state  that  the  Commission  found  either  a 
tendency  toward  fewer  competitors  or  a  hampering  of  the  growth  of 
competitors.  The  finding,  which  is  made  in  a  number  of  cases  involv- 
ing resale  of  automobile  replacement  parts,  is  actually  one  of  a  diver- 
sion of  trade  through  nonprice  competition.  Here,  as  in  the  Standard 
Motor  case,  the  favored  firms  did  not  cut  resale  prices  as  a  result  of 
the  savings  which  accrued  to  them  as  beneficiaries  of  the  price  dif- 
ference. The  Commission,  however,  made  the  finding  that  the  savings 
were  used  to  finance  "additional  service  to  customers,  additional  sales- 
men to  call  on  them,  carrying  a  larger  and  more  varied  stock,  branch 
houses,  proximity  to  customers  ....  The  institution  or  expansion 
of  these  competitive  aids  depends  directly  on  operating  profit  margin, 
a  major  factor  in  which,  on  this  record,  is  cost  of  merchandise  pur- 
chased." ^^^  The  overall  finding  being  made  in  these  cases  is,  there- 
fore, that  the  discrimination  affects  the  relative  amount  of  nonprice 
selling  effort  on  the  part  of  firms  at  the  secondary  level,  thus  affecting 
the  amount  of  business  going  to  the  beneficiaries  on  the  one  hand, 
and  to  the  nonbeneficiaries  on  the  other.  This  diversion  of  trade  will 
influence  relative  success  in  the  competitive  struggle,  but  the  finding 
goes  no  further  than  to  state  that  the  discrimination  makes  possible  a 
diversion  of  trade  through  nonprice  promotional  effort. 

(3)  In  nine  commission  decisions,^^^  again  at  the  secondary  level, 
the  finding  was  that  the  price  difference  enabled  the  beneficiary  either 
to  undersell  or  to  increase  the  nonprice  sales  effort.  Thus  it  is  a  com- 
bination of  findings  dl  and  d2,  generally  stated  as  alternative  possibili- 
ties. For  example,  in  the  first  Standard  Brands  decision,^*^  the  find- 
ing was  that  the  price  advantage  to  large  and  multiplant  bakers  "can 
be  used  for  periodical  reductions  in  price  or  increase  in  service,  sales 


"ONamsco,  Inc.,  49  F.T.C.  1161,  1169  (1953). 

142  p.  Sorenson  Mfg.  Co.,  52  F.T.C.  1659,  1665-66  (1956),  aff'd  per  curiam, 
246  F.2d  687  (D.C.  Or.  1957)  ;  General  Foods  Corp.,  52  F.T.C.  798,  811-12  (1956)  ; 
F.  &  V.  Mfg.  Co.,  46  F.T.C.  632,  638  (1950)  ;  Minneapolis-Honeywell  Regulator 
Co.,  44  F.T.C.  351,  398  (1948),  rei/d  in  part,  191  F.2d  786  (7th  Cir.  1951),  cert, 
dismissed,  344  U.S.  206  (1952)  ;  Curtiss  Candy  Co.,  44  F.T.C.  237,  269  (1947)  ; 
E.  J.  Brach  &  Sons,  39  F.T.C.  535,  547  (1944)  ;  Dentists'  Supply  Co.,  2,7  F.T.C. 
345,  358  (1943)  ;  A.  S.  Aloe  Co.,  34  F.T.C.  363,  371-72  (1941)  ;  Standard  Brands, 
Inc.,  29  F.T.C.  121,  138-39  (1939),  modified  and  aff'd,  189  F.2d  510  (2d  Cir.  1951). 

143  Standard  Brands,  Inc.,  29  F.T.C.  121  (1939). 
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effort,  and  sales  appeal."  ^''^  Similar  volume  discounts  given  in  Den- 
tists' Supply  Co}^^  were  found  to  enable  the  beneficiaries  "to  undersell 
their  competitors  or  furnish  better  facilities  and  services  .  .  .  . "  i^« 
And  in  the  Minneapolis-Honeywell  case/^^  the  finding  at  the  secondary 
level  was  that  the  discriminatory  price  advantage  "may  be  reflected 
.  .  .  either  in  lower  prices,  more  extensive  advertising,  better  serv- 
ice to  customers,  more  effective  selling  methods,  or  improved  quality, 
or  in  a  combination  of  these  potent  competitive  factors."  ^^* 

(4)  In  four  commission  decisions  and  two  court  decisions,^^^ 
all  at  the  secondary  level,  findings  consisted  only  of  a  general  statement 
that  the  discriminatory  price  gave  "a  significant  competitive  advan- 
tage" to  the  favored  customers,  with  no  further  finding  of  specific 
effects.  To  illustrate  from  the  findings  in  the  American  Optical  Co. 
decision,^^^  "the  lower  price  .  .  .  has  been  and  is  a  distinct  competi- 
tive advantage  .  .  .  . "  ^^^  Similarly,  one  of  the  secondary  level  find- 
ings in  the  General  Motors  decision  ^^^  was  that  the  off-scale  "discrimi- 
nations in  price  as  between  its  national  distributor  accounts  have  given 
the  accounts  receiving  the  lower  prices  a  substantial  competitive  ad- 
vantage over  the  accounts  paying  the  higher  prices."  ^°* 

In  some  instances  the  Commission  has  found  "no  injury"  at  the 
secondary  levels  where  the  price  difference  was  not  among  firms  in 
competition  with  each  other.  This  lack  of  a  "competitive"  aspect  has 
been  found  in  cases  where,  first,  prices  did  not  differ  significantly 
within   competitive  areas,^^^  and,   second,   there   was   no   substantial 

144  M  at  138-39. 

146  37  F.T.C.  345  (1943). 

146  Id.  at  358. 

14T  Minneapolis-Honeywell  Regulator  Co.,  44  F.T.C.  351   (1948). 

148  Id.  at  398. 

149  Whitaker  Cable  Corp.  v.  FTC,  239  F.2d  253,  255  (7th  Cir.  1956),  cert,  denied, 
353  U.S.  938  (1957)  ;  E.  Edelmann  &  Co.  v.  FTC,  239  F.2d  152,  155  (7th  Cir.  1956), 
cert,  denied,  355  U.S.  941  (1958)  ;  General  Motors  Corp.,  50  F.T.C.  54,  67  (1953)  ; 
Curtiss  Candy  Co.,  44  F.T.C.  237,  269,  273  (1947);  Bausch  &  Lomb  Optical  Co., 
28  F.T.C.  186,  198  (1939);  American  Optical  Co.,  28  F.T.C.  169,  180  (1939). 

150  28  F.T.C.  169  (1939). 

151  Id.  at  180. 

152  50  F.T.C.  54  (1953). 

153  Id.  at  67. 

154  FTC,  A  Brief  Summary  of  64  Robinson-Patman  Cases  15,  39,  43.  See 
Statement  of  Federal  Trade  Comm'n  Policy,  Oct.  12,  1948:  "In  the  Morton  Salt  case, 
the  court,  in  commenting  upon  the  Commission's  proof  of  injury,  suggested  that  injury 
might  be  inferred  from  substantial  price  differences  without  further  evidence  of  the 
effect  on  competition  such  as  might  be  shown  through  examination  of  volume  or 
profit  margins  ....  However,  there  are  strong  reasons  why  the  concept  of  injury 
adopted  by  the  court  in  the  Morton  Salt  case  should  not  be  applied  automatically  to 
discriminations  arising  under  geographic  pricing  systems  in  which  purchasers  paying 
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competition  between  the  favored  and  unfavored  buyer  groups. ^^^  There 
have  also  been  conclusions  of  "no  injury"  at  the  secondary  levels  which 
were  based  on  findings  that  the  price  advantages  were  available  to  all 
customers  and  used  by  all  customers  whose  trade  in  the  product  was 
significant.^^®  And  finally,  the  Commission  has  found  "no  injury" 
based  on  findings  that  the  price  advantage  itself  was  insignificant  ^^'^  or 
had  only  negligible  effects  upon  competitors. ^^^ 

(5)  All  the  preceding  categories  under  d  included  secondary 
level  findings  only.  But  in  seven  commission  decisions  ^^^  the  finding 
at  the  primary  level  was  simply  that  the  price  difference  was  sufficient 
to  divert,  or  did  divert,  business  from  the  competitors  of  the  dis- 
criminator. There  was  no  further  finding  of  primary  level  effect  as 
the  basis  for  the  finding  of  injury.  For  example,  in  E.  J.  Brack  & 
Sons,^^^  it  was  found  that  off-scale  pricing  was  "of  considerable  im- 

different  prices  are  differently  located  and  the  price  differences  gradually  diminish 
as  the  distances  diminish  between  purchasers'  locations.  In  these  circtmistances  com- 
petition between  purchasers  paying  significantly  different  prices  may  occur  in  quite 
limited  areas  or  only  along  tiie  fringes  of  trade  territories." 

155  Examples  of  such  noncompetitive  groups  might  be  soft  drink  bottlers  and 
soda  fountains,  see  FTC,  op.  cit.  supra  note  154,  at  32,  or  original  equipment  buyers 
and  replacement  parts  buyers,  see  General  Motors  Corp.,  SO  F.T.C.  54,  61    (1953). 

156  See  Standard  Brands,  Inc.,  29  F.T.C.  121,  140  (1939),  modified  and  aff'd, 
189  F.2d  510  (2d  Cir.  1951)  ;  American  Optical  Co.,  28  F.T.C.  169,  183  (1939)  ; 
FTC,  op.  cit.  supra  note  154,  at  30.  And  in  FTC  v.  Morton  Salt  Co.,  334  U.S.  37 
(1948),  where  injury  was  found,  there  was  considerable  question  as  to  the  basis  of 
the  company's  defense  that  its  car-lot  discount  was  available  to  ninety-nine  per  cent 
of  its  customers.  See  id.  at  60-61  (dissent).  The  "sample"  area  was  Chicago,  and 
"car-lot"  purchases  included  those  picked  up  by  small  Chicago  customers  at  the 
company's  warehouse.    Id.  at  48  n.l7. 

157  FTC,  op.  cit.  supra  note  154,  at  4,  15. 

138  B.  F.  Goodrich  Co.,  50  F.T.C.  622,  623  (1954)  ;  E.  I.  du  Pont  de  Nemours 
&  Co.,  46  F.T.C.  1069,  1073  (1949).  In  Kraft-Phenix  Cheese  Corp.,  25  F.T.C.  537, 
543-46  (1937),  a  finding  of  "no  possible  injury"  at  the  secondary  level  was  made  on 
the  basis  of  the  following  findings:  (1)  retail  prices  varied  by  as  much  as  two  or 
three  cents  a  package,  while  the  differences  in  costs  to  retailers  were  three-quarters 
of  a  cent  a  package  or  less;  (2)  many  other  factors  affected  retail  price;  (3)  there 
was  no  appreciable  diversion  of  trade  even  with  a  two  to  three  cent  difference  in 
retail  price;  (4)  profit  margins  of  all  retailers  were  "adequate";  and  (5)  there  was 
no  selling  at  a  loss  and  only  negligible  loss  of  profit  by  the  disfavored  retailers.  In 
this  early  case,  the  Commission  found  no  injury  in  such  "remote  and  minute"  effects. 
The  decision,  however,  must  be  viewed  as  an  exception  to  the  Commission's  attitude 
toward  injury.  The  points  made  were  overruled  a  short  time  thereafter.  See,  e.g., 
H.  C.  Brill  Co.,  26  F.T.C.  666,  680  (1938). 

159  Anheuser-Busch,  Inc.,  54  F.T.C.  277,  300  (1957)  ;  Page  Dairy  Co.,  50  F.T.C 
395,  398  (1953)  ;  Automatic  Canteen  Co.  of  America,  46  F.T.C.  861,  895  (1950), 
aff'd,  194  F.2d  433  (7th  Cir.  1952)  ;  Krengel  Mfg.  Co.,  46  F.T.C.  75,  80  (1949)  ; 
Curtiss  Candy  Co.,  44  F.T.C.  237,  268  (1947)  ;  E.  J.  Brach  &  Sons,  39  F.T.C.  535, 
543  (1944)  ;  Samuel  H.  Moss,  Inc.,  36  F.T.C.  640,  648  (1943),  aff'd,  148  F.2d  378 
(2d  Cir.),  cert,  denied,  326  U.S.  734  (1945). 

160  39  F.T.C  535  (1944). 
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portance  in  attracting  the  patronage  of  such  large  buyers  for  resale."  ^'^ 
The  finding  in  Krengel  Mjg.  Co}^^  was  that,  as  a  result  of  unsystematic 
pricing  by  Krengel,  an  "account  was  practically  lost  to  respondents  by 
one  of  their  competitors  because  of  such  competitor's  inability  to  meet 
respondents'  low,  discriminatory  prices."  ^^^  Similarly,  in  Anheuser- 
Busch,  Inc.,^^'^  it  was  found  that  price  cutting  confined  to  a  local  area 
in  a  national  firm's  market  "manifestly  resulted  in  a  substantial  diver- 
sion of  sales  from  competitors   .    .    .    . "  ^^^ 

While  the  absence  of  further  findings  would  indicate  a  serious  de- 
ficiency under  an  economic  approach  to  the  determination  of  "injury" 
in  the  broad  sense,  it  must  be  remembered  that  the  Robinson-Patman 
Act  also  contains  a  standard  of  "injury"  to  individual  competitors  or 
groups  of  competitors. ^®®  And  since  further  findings  are  unnecessary 
under  the  legal  approach,  their  absence  does  not  mean  that  such  find- 
ings would  not  have  been  warranted. 

(e)  No  Basis  Except  the  Finding  of  a  Non-Cost- Justified  Price  Dif- 
ference Among  Customers 

In  five  cases,-^^'^  one  of  the  bases  discussed  above  was  given  in 
support  of  a  finding  of  injury  at  the  secondary  level,  but  no  such  | 
basis  was  given  to  support  findings  of  injury  which  were  made  at  the  I 
primary  level.  It  is  possible  that  in  these  cases  the  primary  level 
findings  were  made  incidentally,  as  a  result  of  the  parroting  of  the 
statutory  language  which  is  characteristic  of  findings  of  injury.  An- 
other explanation  might  be  that,  since  the  secondary  level  finding  was 
supported — and  by  itself  would  have  been  sufficient  for  a  finding  of 
injury — the  Commission  saw  no  need  to  support  the  further  findings 
of  injury  at  the  primary  level. 


161  Id.  at  543. 

162  46  F.T.C.  75  (1949). 

163  Id.  at  80. 

164  54  F.T.C.  277  (1957). 

165  Id.  at  300. 

166  See  notes  64-71  supra  and  accompanying  text.  See  also  Anheuser-Busch,  Inc., 
54  F.T.C.  277,  295-96  (1957)  :  "Accelerating  an  existing  downward  sales  trend,  or 
arresting  and  reversing  an  upward  sales  trend  of  competitors,  is  evidence  of  the 
required  statutory  effect  ....  The  law  does  not  require  that  a  competitor  be  put 
out  of  business  completely  or  permanently,  or  irretrievably  crippled,  by  a  price  dis- 
crimination before  a  finding  of  the  prescribed  competitive  effect  can  be  made." 

167  F.  &  V.  Mfg.  Co.,  46  F.T.C.  632  (1950);  Dentists'  Supply  Co.,  37  F.T.C. 
345  (1943)  ;  Com  Prods.  Ref.  Co.,  34  F.T.C.  850  (1942),  order  modified,  144  F.2d 
211  (7th  Cir.  1944),  affd,  324  U.S.  726  (1945)  ;  Hubinger  Co.,  32  F.T.C.  1116  (1941)  ; 
Standard  Brands,  Inc.,  29  F.T.C.  121  (1939),  modified  and  aff'd,  189  F.2d  510  (2d 
Cir.  1951). 
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This  reasoning,  however,  would  not  apply  to  nine  additional 
cases  ^^^  in  which  findings  of  injury  were  made,  but  in  which  there 
was  no  supporting  finding  at  any  level  except  that  of  a  non-cost- 
justified  price  difference  among  customers.  In  National  Biscuit  Co.,^^^ 
the  finding  of  injury  was  at  the  secondary  level  only.  In  the  eight  other 
cases,  a  finding  of  injury  was  made  at  both  primary  and  secondary 
levels.  All  nine  cases  involved  the  use  of  volume  discount  arrange- 
ments or  the  extension  of  special  prices  to  certain  large  customers  or 
to  customers  who  were  on  "preferred  lists." 

The  absence  of  further  supporting  findings  in  these  cases  indi- 
cates a  lack  of  application  of  an  economic  approach  to  the  determina- 
tion of  injury  to  competition  in  the  broad  sense.  By  itself,  however, 
this  does  not  mean  that  the  decisions  were  inappropriate  to  the  law 
being  enforced.  The  Robinson-Patman  Act  did  not  define  "injury" 
only  in  the  broad,  economic  sense,  but  rather  extended  the  Clayton  Act 
concept  of  injury  to  include  injury  to  individual  competitors  or  groups 
of  competitors.^^*'  Thus  the  law  which  the  Commission  enforces  is 
one  which  does  not  apply  only  to  those  cases  in  which  broad,  economic 
injury  is  found.  Furthermore,  since  the  Commission  is  not  required 
to  find  the  latter  type  of  injury  as  the  basis  for  an  order,  it  is  legally 
sound  for  it  to  base  its  order  solely  on  a  finding  of  the  narrower  type. 

In  enforcement  of  the  Robinson-Patman  Act,  the  Commission 
might  choose  to  use  a  broad,  economic  approach  in  the  selection  of 
cases.  Once  a  complaint  was  made,  however,  it  would  not  be  legally 
proper  for  the  Commission  to  limit  its  orders  to  those  cases  in  which 
one  of  the  standards  in  the  act  applied,  while  dismissing  cases  in  which 
another  of  the  standards  was  equally  applicable.  It  should  also  be  re- 
membered that  the  lack  of  findings  of  broad,  economic  injury  does 
not  mean  that  such  findings  could  not  have  been  made  in  these  cases, 
since  legally  it  was  unnecessary  for  the  Commission  to  make  such 
further  findings.^''^^ 


168  Atlas  Supply  Co.,  48  F.T.C.  53  (1951);  Central  Soya  Co.,  47  F.T.C.  839 
(1951)  ;  United  States  Rubber  Co.,  46  F.T.C.  998  (1950)  ;  Jacques  Kreisler  Mfg. 
Corp.,  45  F.T.C.  136  (1948)  ;  American  Art  Clay  Co.,  38  F.T.C.  463  (1944)  ;  Na- 
tional Biscuit  Co.,  38  F.T.C.  213  (1944)  ;  Sherwin-Williams  Co.,  36  F.T.C.  25  (1943)  ; 
Binney  &  Smith  Co.,  32  F.T.C.  315  (1940)  ;  American  Crayon  Co.,  32  F.T.C.  306 
(1940). 

169  38  F.T.C.  213  (1944). 

170  See  notes  64-71  supra  and  accompanying  text. 

171  See  FTC  v.  Morton  Salt  Co.,  334  U.S.  37,  50-51  (1948)  :  "It  would  greatly 
handicap  enforcement  of  the  Act  to  require  testimony  to  show  that  which  we  believe 
to  be  self-evident,  namely,  that  there  is  a  'reasonable  possibility'  that  competition 
may  be  adversely  affected  by  a  practice  under  which  manufacturers  and  producers 
sell  their  goods  to  some  customers  substantially  cheaper  than  they  sell^  like  goods  to 
the  competitors  of  these  customers.  This  showing  in  itself  is  sufficient  to  justify 
our  conclusion  that  the  Commission's  findings  of  injury  to  competition  were  adequately 
supported  by  evidence." 
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Table  I  summarizes,  for  various  patterns  of  price  discrimination 
in  the  55  contested  cases  where  injury  was  found,  the  frequency  of  the 
conceptual  bases  which  we  have  discussed.  The  tabulation  is  based  on 
all  the  commission  decisions  in  the  contested  cases,  together  with  those 
court  decisions  which  reiterated  one  or  more  of  the  Commission's  sup- 
porting findings.  In  many  of  these  decisions  there  were  findings  at 
more  than  one  level,  and  in  a  number  of  decisions  there  was  more  than 
one  finding  at  a  given  level.  The  total  frequency  of  supporting  findings 
was  80,  and  there  were  an  additional  22  instances  in  which  a  finding 
of  injury  was  made  at  the  primary  or  secondary  level,  but  in  which 
no  evidence  of  the  injury  was  stated  except  the  finding  of  a  price  dif- 
ference among  customers.  However,  because  it  was  common  for  a 
given  case  to  have  a  supported  finding  of  injury  at  one  level  and  an 
unsupported  finding  of  injury  at  another  level,  only  9  of  the  contested 
cases  had  findings  of  injury  but  no  findings  showing  the  nature  of 
supporting  evidence  at  any  level. 

Conclusion 

The  courts  have  said  that  the  Robinson-Patman  Act  is  "vague 
and  general  in  its  wording  and  .  .  .  cannot  be  translated  with  as- 
surance into  any  detailed  set  of  guiding  yardsticks."  ^^^  In  attempting 
to  overcome  this  difficulty,  can  the  standards  or  tests  of  injury  to  com- 
petition which  are  based  on  an  economic  approach  be  applied  within 
the  legal  framework  in  which  the  act  is  administered? 

Under  an  economics-based  approach  to  the  determination  of 
injury  vel  non  in  any  given  case,  both  the  type  of  price  discrimination 
and  the  effects  which  are  existing  or  probable  in  the  market  must  be 
considered.  Determination  of  the  type  of  price  discrimination  is  nec- 
essary (1)  to  support  an  inference  as  to  whether  there  is  a  causal 
relationship  between  the  price  discrimination  and  existing  effects,  and 
(2)  to  aid  in  making  an  inference  as  to  probable  future  effects  of  the 
price  discrimination.  This  approach  depends  ultimately  on  analysis 
of  the  pattern  of  price  discrimination,  the  purpose  of  the  discriminator, 
and  the  setting  in  which  the  discrimination  takes  place. 

To  illustrate,  a  pattern  of  discriminatory  price  cutting  may  indi- 
cate either  a  promotional  type  of  discrimination  or  a  predatory  type  of 
discrimination.  Which  type  it  is  depends  on  the  purpose  of  the  dis- 
criminator, and  the  purpose  may  be  inferred  from  the  pattern  of  dis- 
crimination and  the  setting — including  relative  power  and  dispersion 
of  the  firms.  When  the  type  of  price  discrimination  is  determined, 
inferences  as  to  actual  or  probable  effects  require  further  reference  to 
the  pattern,  purpose,  and  setting.  If  consideration  of  these  factors 
supports  an  inference  of  a  causal  relationship  between  a  type  of  price 

172  The  Ruberoid  Co.  v.  FTC,  189  ¥2A  893,  894-95  (2d  Cir.  1951). 
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TABLE  I 

Frequency  of   Conceptual   Bases   for   Findings   of  Injury 
BY  Patterns  of  Discrimination 


Bases  for  Findings 


Patterns  of  Discrimination 


Unsys- 

Price  discrimination 

Volume 

Gco-   Functional   tematic    Inducing 

results  in,  or  tends 

and 

graph-        and            and       Discrim- 

to  result  in: 

Quantity 

ical     Selective^'  Off-scale    ination      Total 

Substantial  reduction  in  num- 
ber of  competitors  in  a  market. 

Foreclosure  of  a  substantial 
part  of  a  market. 

Barrier  to  entry  of  potential 
competitors. 

Hampering  expansion  of  com- 
petitors of  large,  dominant 
firms. 

Reduction  of  competitive  effort 
by  tmfavored  customers  be- 
cause of  reduced  profit. 

Failiu'e  of  firms  using  dis- 
criminatory pricing  system  to 
actively  compete  in  prices. 

Beneficiary  enabled  to  sell  at 
lower  prices. 

Beneficiary  enabled  to  engage 
in  greater  nonprice  promo- 
tional effort 

Beneficiary  enabled  either  to 
undersell  or  to  increase  non- 
price  selling  effort 

"A  competitive  advantage"  to 
the  favored  customers. 

Diversion  of  trade  from  com- 
petitors of  discriminator. 

No  basis  except  that  of  a 
price  difference  among  cus- 
tomers. 


11 


2  — 


8 


7 
6 


5 
IS 


9 
6 
8 

22 


*  Price  varies  according  to  characteristics  of  the  buyer  other  than  volume  or 
quantity  bought  or  geographical  location. 


36-138  O  -  70  -  Vol.  2  -17 
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discrimination  capable  of  injuring  competition  and  one  or  more  of  the 
economic  effects  associated  with  such  injury,  a  finding  of  injury  under 
section  2  of  the  Robinson-Patman  Act  would  be  justified  under  the 
economic  approach. 

Through  a  comparison  of  the  bases  for  findings  of  injury  which 
would  justify  such  findings  under  an  economic  approach,  with  those 
findings  which  have  served  as  legal  bases  for  such  findings  under  the 
Robinson-Patman  Act,  we  can  determine  which  findings  would  serve 
as  legal  bases  for  findings  of  injury  to  competition  in  the  economic 
sense.  Such  findings,  supported  by  evidence,  would  both  indicate 
real  injury  to  the  forces  of  competition  in  the  economic  sense,  and  also 
be  operable  in  the  legal  framework  of  administration  and  enforcement, 
in  that  they  would  be  findings  which  have  been  and  could  be  made  by 
the  enforcing  agency. 

In  making  this  comparison,  we  are  concerned  with  injury  to 
market  competition  only — the  legal  concept  of  injury  to  "competition 
with,"  a  concept  based  on  "fairness,"  has  no  separate  analogous  con- 
cept under  an  economic  approach.  Thus,  while  the  agencies  enforcing 
the  Robinson-Patman  Act  have  a  standard  of  "injury  to  competitors" 
to  enforce  as  well  as  a  standard  of  injury  to  market  competition,  the 
standard  based  on  "fairness"  is  irrelevant  to  our  analysis  of  the  extent 
to  which  legal  decisions  under  the  act  are  conceptually  consistent 
with  an  approach  based  on  economics.  But  the  fact  that  the  law  con- 
tains a  standard  other  than  a  purely  economic  one  means  that  the 
analysis  cannot  be  taken  as  a  source  of  praise  or  blame  for  the  agencies 
charged  with  enforcement  of  this  law.  It  is  simply  an  attempt  to 
measure  the  extent  to  which  the  alleged  basis  for  enforcement  con- 
forms to  the  economic  standard. 

Can  the  economic  standard  be  applied  sensibly  in  spite  of  the  fact 
that  the  law  contains  another  standard  as  well?  In  enforcing  the  law 
in  those  cases  where  injury  is  found,  but  where  such  a  finding  would 
not  be  justified  under  an  economic  approach,  the  Commission  should 
certainly  be  aware,  and  make  it  plain,  that  its  action  is  not  based  on  eco- 
nomic reality  and  that  its  justification  for  the  finding  is  in  the  legal 
concept  of  fairness.  It  should  also  be  aware  that  the  very  enforcement 
of  the  standard  of  fairness  could  result  in  adverse  effects  on  market 
competition  itself.  If  the  Commission  wishes  to  bring  enforcement  I 
into  greater  agreement  with  an  economic  approach,  it  can  seek  to  do  so 
by  limiting  the  selection  of  cases  for  complaint  to  those  which  seem  to 
be  justified  under  the  economic  standard  of  injury  to  market  com- 
petition. 

Listed  in  the  left  column  of  Table  II  are  the  bases  which  would 
justify  a  finding  of  injury  to  competition  in  the  economic  sense,  and 
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TABLE  II 
Comparison  of  Conceptual  Bases  for  Findings  of  Injury 
Econcrmic  Bases Legal  Bases 


Price  discrimination  results  in, 
or  tends  to  result  in: 


Price  discrimination  results  in, 
or  tends  to  result  in: 


1.  Elimination  of  a  substantial  alternative 
or  group  of  alternatives  in  a  market 
for  substantially  the  same  product  or 


a.  Substantial  reduction  in  number  of 
competitors  in  a  market.  (Nine  in- 
stances.) 


service. 


2.  Enablement  of  a  trader  to  coerce  his 
rivals,  or  making  a  trader  so  large  that 
remaining  traders  lack  capacity  to  take 
over  a  substantial  part  of  his  trade. 


No   instance   of   a  comparable   legal 
basis. 


3.  Substantial  trader  or  group  of  traders 
who  are  less  responsive  to  profit  and 
loss  incentives. 


cl.  Reduction  of  competitive  effort  by 
unfavored  customers  because  of  re- 
duced profit.      (Four  instances.) 


4.  Facilitation  of  arrangement  which  sub- 
stantially limits  extent  of  competition 
among  rivals. 


c2.  Failure  of  firms  using  discriminatory 
pricing  system  to  actively  compete  in 
price.     (Five  instances.) 


5.  Substantially  more  difficulty  in  entry 
of  market  by  new  traders.  


b2.  Barrier  to  the  entry  of  potential  com- 
petitors.     (Six  instances.) 


6.  Substantial  reduction  in  access  by  im- 
portant traders  or  groups  of  traders 
on  one  side  of  the  market  to  important 

traders  or  groups  of  traders  on   the 
other  side. 


bl.  Foreclosure  of  a  substantial  part  of 
a  market,  generally  by  a  large  or 
diversified  seller.     (Seven  instances.) 

b3.  Hampering  expansion  of  competitors 
of  large,  dominant  firms.  (Two  in- 
stances.) 


7.  Substantial  implementation  of  a  pref- 
erential status  for  an  important  trader 
or  group  of  traders  on  the  basis  of  law, 
politics,  or  commercial  alliances. 


No   instance   of   a   comparable   legal 
basis. 


See  the  discussion  on  the  following 
pages  of  the  comparability  with  eco- 
nomic bases. 


dl.  Beneficiary  enabled  to  sell  at  lower 
prices,  or  to  divert  trade  by  passing 
on  the  differences.  (Fifteen  instances.) 

d2.  Beneficiary  enabled  to  engage  in,  or 
divert  trade  by,  greater  nonprice  pro- 
motional effort     (Nine  instances.) 

d3.  Beneficiary  enabled  either  to  imder- 
sell  or  to  increase  nonprice  selling 
effort.     (Nine  instances.) 

d4.  "A  competitive  advantage"  to  the 
favored   customers.     (Six  instances.) 


No  comparable  economic  basis  for  find- 
ing of  injury  to  competition  (in  the 
broad  sense).  


d5.  Diversion  of  trade  from  competitors 
of  the  discriminator.  (Eight  in- 
stances.) 


No  comparable  economic  basis  for  find- 
ing of  injury  to  competition  (in  the 
broad  sense). 


e.  No  basis  except  the  finding  of  a  non- 
cost-justified  price  difference  among 
customers.     (Twenty-two  instances.) 
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in  the  right  column  are  the  comparable  bases  which  have  supported 
findings  of  legal  injury  in  cases  before  the  Commission  and  the 
courts. ^^^  The  table  shows  that,  with  two  exceptions,  all  the  economic 
bases  have  comparable  legal  bases  and  thus  have  been  applied  within 
the  legal  framework  of  the  act.^^'*  It  should  be  noted  that  there  is 
no  legal  basis  comparable  to  the  seventh  economic  basis — substantial 
implementation  of  a  preferential  status  for  an  important  trader  or 
group  of  traders  "on  the  basis  of  law,  politics,  or  commercial  alli- 
ances," However,  this  basis  might  be  broadened  to  include  any  sub- 
stantial preferential  status  within  the  market  from  whatever  source 
derived,^^^  for  such  a  preferential  situation  distorts  the  allocation  of 
resources  between  favored  and  disfavored  groups,  enabling  some  classes 
of  firms  to  survive  which  would  otherwise  be  eliminated  because  of 
inefficiency,  and  causing  other  classes  of  firms  merely  to  hold  their 
own  when,  on  the  basis  of  efficiency  alone,  they  would  increase.  If 
the  seventh  economic  basis  for  findings  of  injury  is  thus  broadened 
to  include  any  substantial  preferential  status,  the  legal  categories  dl, 
d2,  dS,  and  d4  would  then  be  comparable  with  it.^^® 

To  what  extent  have  the  findings  of  the  FTC  and  the  courts  met 
the  economics-based  tests  of  "injury  to  competition"  in  the  broad 
sense?  The  answer  depends  on  whether  the  seventh  economic  basis 
is  broadened  as  suggested.  If  the  seventh  economic  basis  is  not  broad- 
ened, 33  of  the  102  supporting  findings  in  the  68  contested  decisions 
had  comparable  economic  bases  for  findings  of  injury  to  competition. 
But  since  decisions  are  often  supported  by  more  than  one  finding,  27 
of  the  68  decisions  where  injury  was  found  had  findings  which 
would  conceptually  support  a  similar  finding  of  injury  under  one  or 
more  of  the  first  six  economic  tests.-^^^ 

173  In  parentheses  following  each  type  of  legal  finding  is  the  number  of  times 
that  the  finding  served  as  a  basis  for  the  ultimate  conclusion  of  injury  in  the  sixty- 
eight  "contested"  cases. 

174  Legal  basis  cl  is  comparable  to  economic  basis  3  inasmuch  as  the  extent  of 
response  of  a  trader  to  a  profit  incentive  will  be  reduced  as  the  amount  of  the  profit 
becomes  so  small  as  to  be  considered  hardly  worth  taking.  The  two  bases,  however, 
are  not  completely  balanced,  and  the  economic  basis  includes  cases  not  covered  by 
the  legal  basis. 

175  If  the  price  advantage  is  the  result  of  cost  savings,  there  is  no  discrimination 
in  the  economic  sense  and  thus  no  "preferential"  aspect. 

176  The  comparability  would  not  apply,  however,  in  those  legal  cases  where  the 
price  discriminations  were  offsetting  rather  than  cumulative.  If  a  price  discrimination 
is  offsetting,  there  is  in  fact  no  preferential  status  attributable  to  it.  While  a  cumu- 
lative aspect  has  been  found  in  some  legal  decisions,  the  possibility  of  offsetting  price 
discriminations  has  not  been  explicitly  considered. 

177  These  conclusions  are  based  on  the  concepts  of  injury  as  enunciated  in  the 
findings,  without  passing  on  whether  the  concepts  were  appropriate  imder  the  facts 
cA  the  particular  cases. 
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If,  however,  the  seventh  economic  basis  is  broadened  to  include 
any  substantial  preferential  status,  an  additional  39  of  the  legal  bases 
had  comparable  economic  bases.  This  addition  brings  the  number  of 
legal  findings  with  comparable  economic  bases  to  72  of  102  such  find- 
ings. The  addition  also  brings  the  number  of  decisions  where  one  or 
more  supporting  findings  had  comparable  economic  bases  to  55  of  the 
68  contested  decisions  where  injury  was  found.^^^ 

Problems  would  still  exist,  of  course,  even  if  only  the  economic 
tests  were  accepted  by  the  Commission  as  bases  for  findings  of  injury 
to  competition.  For  example,  to  the  extent  that  cost  savings  exist  but 
cannot  be  proved,  enforcement  of  the  act  itself  creates  an  injury  to 
competition  (and,  as  in  most  cases,  to  a  competitor  as  well)  through 
effect  3  or  7.  Thus,  if  a  buyer's  method  of  operation  results  in  savings 
to  his  suppliers,  the  savings  might  not  be  fully  demonstrable  under  the 
cost  justification  proviso  of  the  act.  To  the  extent  that  there  are  un- 
demonstrated  savings  which  would  otherwise  be  passed  on  through 
the  operation  of  competition  on  the  sellers'  side,  the  law  does  not 
allow  these  efficiencies  at  the  prior  level  to  be  effective  in  the  selective 
process  by  which  the  less  efficient  are  eliminated.  For  this  reason, 
there  is  need  for  research  as  to  the  adequacy  of  the  cost  defense  pro- 
cedure in  protecting  against  this  type  of  injury  to  competition.  If 
cost  defenses  cannot  be  made  adequately  available,  the  Commission 
should  attempt  to  avoid  the  selection  of  cases  where  enforcement  of 
the  act  would  be  likely  to  result  in  this  kind  of  injury. 

It  might  be  objected  that  application  of  the  tests  suggested  in  this 
Article  might  result  in  less  efficient  methods  of  business  being  able  to 
survive  the  competitive  struggle,  when  the  price  discrimination  might 
have  speeded  them  on  their  way  to  their  rightful  destiny  of  failure. 
But  while  some  of  those  who  "ought  not  to  survive"  might  be  allowed 
to  have  life  for  some  additional  period  of  time,  they  will  eventually  be 
eliminated  by  the  normal  selective  forces  of  competition.  Thus,  the 
price  discrimination  would  have  accomplished  nothing  in  the  weeding- 
out  process  that  would  not  eventually  have  been  accomplished  by  the 
forces  of  competition  alone.  Furthermore,  the  existence  of  such  a 
discrimination  places  the  competitive  struggle  on  an  unequal  basis, 
where  we  cannot  be  confident  that  those  eliminated  would,  in  reality, 
not  have  survived  on  the  basis  of  efficiency  in  the  absence  of  the  dis- 
crimination. 

Some  of  the  findings  which  have  led  the  Commission  to  conclude 
that  there  has  been  no  injury  to  competition  are  of  such  a  dubious  na- 

I'^s  See  note  177  supra. 
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ture  that  the  ultimate  conclusion,  too,  is  tenuous.  For  example,  if  the 
price  differential  is  between  clearly  separated  markets  which  are  not 
in  competition  with  each  other,  there  is,  of  course,  no  possibility  of 
injury  at  the  secondary  level;  but  a  separate  analysis  of  the  facts  at 
the  primary  level  is  necessary  to  reach  a  conclusion  there.  Where  the 
conclusion  of  "no  injury"  is  based  on  the  availability  of  the  price  ad- 
vantage to  the  "average"  firm  or  a  majority  of  the  firms,  injury  to 
competition  may  nevertheless  occur  to  the  extent  that  nonaverage  or 
minority  firms  would  have  survived  in  the  absence  of  the  discrimina- 
tion. Or  where  the  conclusion  of  "no  injury"  is  based  on  a  lack  of 
causal  connection  between  a  higher  price  for  a  part  and  the  price  of 
the  assembled  product,  injury  to  competition  may  continue  to  the  ex- 
tent that  the  price  discrimination  in  parts  was  cumulative  and  that 
higher  discriminatory  prices  on  some  parts  were  not  offset  by  lower 
discriminatory  prices  on  other  parts.  Or  where  the  direction  of  market- 
share  changes  supports  the  inference  of  "no  injury,"  competitive  in- 
jury may  still  take  place  to  the  extent  that  large,  dominant  firms  use 
price  discrimination  to  hamper  expansion  of  their  competitors. 

A  further  question  which  arises  is  whether,  where  the  "injury" 
is  due  to  price  cutting  or  collusion,  incidentally  resulting  price  dis- 
crimination should  be  used  to  establish  jurisdiction  for  legal  proceed- 
ings.-^'^® In  such  cases,  the  real  cause  of  injury  might  still  exist  in  the 
absence  of  the  price  discrimination,  and  the  latter  might  merely  be 
a  side  result.  However,  in  addition  to  being  a  result,  the  price  dis- 
crimination might  also  be  a  cause,  in  that  it  might  contribute  to,  make 
more  effective,  or  even  be  necessary  to,  the  collusion  or  price  cutting.^®^ 
If  this  is  true,  to  attack  the  conspiracy  or  price  cutting  through  an  as- 
sault on  the  price  discrimination  is  clearly  appropriate.^®^  Such 
assaults  should  be  made,  of  course,  only  in  cases  where  injury  to 
competition  in  the  broad,  economic  sense  is  being  effected.  Collu- 
sion as  to  price  always  has  economic  effect  4.  If  price  discrimination 
is  necessary  to  it,  or  makes  it  more  effective,  an  attack  on  the  dis- 
crimination is  justified.  Selective  or  geographical  price  cutting,  how- 
ever, may  or  may  not  have  bad  effects  on  competition  in  the  broad 

179  See  At^y  Gen.  Nat'l  Comm.  Antitrust  Rep.  218-19  (1955). 

180  McKie  has  illustrated  the  force  of  the  Clayton  Act  in  making  competition 
more  effective  in  the  metal  container  industry.  See  McKie,  The  Decline  of  Monopoly 
in  the  Metal  Container  Industry,  45  Am.  Econ.  Rev.  499  (Supp.  1955). 

181  If  price  discrimination  is  a  symptom  of  monopoly  power  or  collusion,  several 
reasons  may  exist  which  make  an  attack  on  the  basic  evil  undesirable.  The  monopoly 
power  may  be  accompanied  by  offsetting  advantages  to  the  economy,  such  as  efficiency. 
Or  the  radical  approach  may  be  ineffective,  perhaps  because  the  monopoly  is  based  on 
a  legal  patent,  or  because  of  the  lack  of  an  effective  legal  remedy,  or  because  of  the 
difficulty  of  enforcing  an  order  "not  to  conspire." 
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sense.  Whether  to  attack  these  forms  of  price  discrimination  depends 
not  only  on  whether  the  discrimination  is  necessary  to  the  price  cut- 
ting but  also  on  whether  the  price  cutting  is  predatory  or  repressive. 
Certainly,  the  law  of  price  discrimination  should  not  be  used  to  pro- 
hibit promotional  price  cutting,  which  cannot  injure  competition  in  the 
broad  sense — though  it  may  speed  up  or  intensify  injury  to  super- 
seded competitors. 

Apart  from  its  use  as  a  possible  legal  justification  for  price  differ- 
ences, does  the  "meeting  of  competition"  by  a  firm  throw  any  light 
on  the  question  of  injury  itself?  In  the  initial  decision  in  Anheuser- 
Busch,  Inc.,  ^^^  the  hearing  examiner  wrote:  "I  believe  there  is  a  fair 
implication  in  Staley  and  Standard  Oil,  that  Section  2(b)  was  intended 
not  to  absolve  price  discrimination  for  aggressive  purposes  but  is 
limited  to  and  available  only  to  retain  business."  ^^^  Actually  it  is 
doubtful  that  there  is  a  real  possibility  of  "meeting  competition"  ag- 
gressively, since  merely  "meeting"  would  hardly  accomplish  the  pur- 
pose, and  "beating"  would  be  required  to  aggress.  Instead  of  the 
aggressive  meeting  of  competition,  it  is  likely  in  such  cases  that  there 
is  really  collusion,  as  in  the  basing-point  cases,  or  else  that  there  is 
actually  a  "beating"  of  competition,  as  in  Anheuser-Busch.  If  there 
is  collusion,  then  competition  is  injured  to  the  extent  that  the  collusion 
is  effective.  If  there  is  "beating"  of  competition,  competition,  while 
obviously  injured  in  the  narrow  sense,  may  also  be  injured  in  the 
broad  sense.  If  the  price  cutter  is  much  larger,  much  more  widespread, 
or  much  more  diversified,  the  discrimination  may  be  predatory  or  re- 
pressive in  effect.  If,  on  the  other  hand,  the  disparities  between  the 
firms  are  not  great,  this  "beating"  of  competition  is  to  be  welcomed 
as  evidence  of  a  healthy  state  of  rivalry.^^^ 

Finally,  while  "defensive"  meeting  of  competition  currently  pro- 
vides a  legal  defense  to  the  charge  of  a  price  difference,  it  may — at  the 
same  time — provide  evidence  that  the  effect  of  the  difference  is  to 
injure  competition  in  the  broad  sense.  There  is  nothing  objectionable 
per  se  in  a  firm's  meeting  competitive  price  bids  to  individual  cus- 
tomers or  meeting  local  competitive  situations  so  as  to  maintain  a 
share  of  the  business  in  lower-price  markets  without  sacrificing  part 
of  the  larger  profits  available  in  higher-price  markets.     If  practiced 


182  54  F.T.C.  277  (1957). 

183  Id.  at  292. 

184  If  there  had  been  less  disparity  of  power  in  Anheuser-Busch,  the  rival  brewers 
might  have  retaliated  by  matching  or  beating  the  price  cut.  Anheuser-Busch  had 
shown  that  it  was  able  and  willing  to  meet  or  beat  such  retaliation  and  to  maintain 
the  price  cuts  for  a  longer  period  of  time.  Thus,  there  was  no  eflfective  downward 
pressure  on  the  price  level,  and  eventually  Anheuser-Busch's  prices  were  raised. 
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by  a  firm  whose  size,  geographic  dispersion,  and  product  diversity  are 
not  greatly  larger  than  those  of  its  competitors,  there  will  be  no  sub- 
stantial injury  to  competition  in  the  broad  sense.  If,  however,  such  a 
defensive  meeting  of  competition  is  practiced  systematically  by  a 
dominant,  more  widespread,  or  more  diversified  firm,  the  effect  will 
be  to  injure  competition  in  the  broad  economic  sense  by  the  repression 
of  competitors  who  attempt  to  gain  business  by  price  cutting. 
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How  can  Government  Best  Promote  an 
Effective  Market  System? 


(By  Robert  C.  Brooks,  Jr.* '  vanderbilt  untvtrsity) 

"Direct  arracks  on  excessive  market  power  are  superior  to  at- 
tacks on  power-dependent  market  practices  which,  have  acquired 
bad  reputations."  In  various  forms,  this  has  become  a  common- 
place saving  in  the  field  of  industrial  organization.  In  his  widely 
used  textbook.  Clair  ^^'ilcox  characterizes  Kaysen  and  Turner's 
Antitrust  Policy'^  as  a  proposal  that,  in  dealing  with  problems 
created  by  a  firm's  great  size,  and  also  in  dealing  with  prospective 
mergers,  the  focus  of  the  law  be  shifted  from  market  conduct 
to  market  structure.  In  principle,  the  proposed  approach  is  said 
to  go  to  the  hean  of  the  monopoly  problem.^ 

By  way  of  exception,  Joe  S.  Bain  has  staked  out  a  small  claim 
in  antitrust  enforcement  territory  for  a  market  conduct  approach, 
singling  out  predatory  and  exclusionary  tactics  as  involving  the 
one  main  aspect  of  market  conduct  where  some  empirical  associa- 
tion to  structure  and  performance  may  be  established.^  A  cloud, 
however,  would  be  placed  on  the  validity  of  even  such  a  limited 
claim,  and  it  would  be  relegated  to  the  net?  er  regions  of  theoretical 
possibilities  having  no  practical  status  in  reality,  to  read  Turner's 


'Some  of  this  material  was  presented  in  a  paper  icad  at  the  1967  Meeting 
of  the  Sjuthtm  Economic  Association  in  New  Orlear .,  oj  previously  appeared 
in  The  Universit)  of  Pennsyhanij  Lr^  RevieiJ,  19  ?.  The  research  on' the 
Anheu:tT-Bu!ch  case  '.vas  sponsored  by  the  Ford  Foundation  Research  Workshop 
in  Marketing,  Ir.^.titute  of  Business  and  Fconcnii"  Rcvearch,  University  of 
CaI;forr;ia,  Btrlrelev,  and  I  am  grateful  for  ti-.e  o;^,pOitu'-.it  '  o.''  O'-ng  a.nong  the 
participants.  \\'hift  some  of  the  results  \«.  i.re  rcpuned  :r.  a  p;bliiation  of 
the  ^^'orl:shop,  the  revision  has  been  so  scbst*  if'il  t.iat  the  cj."'icr  statement 
should  not  be  taken  as  a  substitute  for  this,  ever  in  regard  to  ii.oividual  p^rts.    •■ 


722 

position  in  a  later  article.  Declaring  that  "few  or  no  verifiable 
examples"  of  predatory  pricing  have  come  to  light,  Turner  cites 
as  proof-text  a  quote-of-a-quote  by  M.  A.  Adelman:  "Many  good 
people  know  of  innumerable  examples;  Will  Rogers  said  the 
trouble  with  most  folks  was  not  that  they  were  ignorant,  but  that 
they  knew  so  many  things  that  weren't  so."^  This  latter  statement 
does  not  neatly  dispose  of  the  question,  however.  Rather,  it  joins 
the  issue,  for  Bain  makes  the  further  statement  that  "there  is  evi- 
dence concerning  a  number  of  individual  industries  in  which 
'successful'  predation  and  exclusion  have  had  substantial  direct 
effects  on  structure  and  indirect  effects  on  performance."* 

Reasons  for  such  conflicts  in  estimated  frequency  of  validated 
predatory  pricing  cases,  as  \\ell  as  reasons  for  conflicting  ap- 
praisals of  specific  cases  of  this  type,  are  found  in  a  study  of 
the  record  and  briefs  of  Avheuser-Biisch.  Since  both  structure  and 
conduct  are  involved,  analysis  of  this  case  also  illustrates  some 
relative  weaknesses  of  the  structural  approach— partly  due  to  the 
nature  of  economic  analysis  and  partly  due  to  the  nature  of  legal 
procedure. 

\''iEAvs  OF  Commentators  and  Courts 

In  the  minds  of  many,  Anheuset-Busch  simply  illustrates  anoth- 
er unfortunate  instance  of  the  government  enforcing  the  Robinson- 
Parman  Act  against  a  firm  which  was  trying  to  compete  for  more 
business  by  cutting  prices  in  a  local  market.  Since  the  attempt 
was  successful,  and  competitors  lost  business  as  a  result,  the  gov- 
ernment erroneously  took  action,  as  it  is  said  to  have  often  done, 
because  it  confused  this  "injury  to  competitors"  with  "injury  to 
competition."  Frederick  M.  Rowe  discusses  this  case  under  a 
heading  abbreviated  as  "Non-Predatory  Individual  Pricing."  The 
FTC's  Anheuser-Busch  litigation  is  characterized  as  a  "temporary 
relapse  into  the  'diversion'  of  business  approach."  "In  AiiheuseT- 
Busch,  the  Commission  condemned  a  geographic  price  cut  for 
Budweiser  beer  in  St.  Louis  because  of  its  inroads  on  some  regional 
brewers'  local  business."®  The  price  of  Budweiser  was  temp- 
orarily cut  "to  counter  declining  national  sales  suffered  after  a 
general  price  rise  in  1953."^  According  to  Rowe,  the  Commission's 
decision  was  based  on  a  finding  of  "diversion"  alone.  He  makes 
recognition  that  the  hearing  examiner's  Initial  Decision  had  viewed 
the  cut  in  price  as  predatory  and  punitive  in  motivation,  adding 
in  a  footnote  that,  "The  examiner's  conclusions  w  ere  apparently 
influenced  by  testimony  of  Anheuscr-Busch's  president  that  the 
company  might  not  have  'done  anything'  if  these  regional  com- 
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pctlrors  h;id  also  raised  their  prices  in  1953."*  He  had  already 
telegraphed  the  thrust  of  his  punch,  however,  in  a  footnote  to  an 
earlier  discussion  of  another  case.  "In  the  Anheuser-Busch  case, 
the  examiner's  report  vacillated  between  the  premise  that  'Intent 
to  eliminate  a  competitor  ...  is  immaterial'  and  colorful  charges 
that  the  reductions  were  also  intended  'to  punish  (Anheuser- 
Busch's  competitors)  for  refusing  to  increase  prices  when  A.B. 
did  so  in  the  fall  of  1953.'  (54  F.T.C.  277,  291-292  [1957])."* 

But,  in  the  eyes  of  Rowe,  far  from  being  anticompetitive, 
Anheuser-Busch  ("AB"  hereafter)  was  perhaps  the  only  vigorously 
competitive  factor  in  the  St.  Louis  market.  A  failure  of  AB's 
rivals  to  meet  its  price  cuts  (in  1954)  is  cited  in  connection  with 
the  statement,  "A  seller's  prices  are  also  not  causally  chargeable  with 
any  marker  dislocation  stemming  from  his  rivals'  own  competitive 
ine'rtia.''^^ 

As  noted  by  Rowe,  the  hearing  examiner  had  seen— or  imagined 
—more  than  a  diversion  of  trade  in  th6  AB  case.  As  stated  in 
two  widely  separated  portions  of  the  examiner's  Initial  Opinion: 

Although  A.B.  was  not  struck,  it,  too,  signed  a  wage-increase 
contract,  and,  as  a  result,  on  October  1,  1953,  it  and  its  Milwaukee 
'national'  beer  shipping  competitors  increased  prices  generally  in 
varying  amounts,  depending  upon  localit)'.  The  three  St.  Louis  brewer 
competitors  of  A.B.  .  .  .  did  not  follow  this  raise  in  prices  or  make 
any  increase  in  prices,  continuing  to  sell  in  the  St.  Louis  market 
(St.  Louis  and  St.  Louis  County)  at  $2.35  per  24,  12-oz.  case  .  .  .^* 

.  .  .  these  price  reductions  (by  A.B.  in  1954)  were  ordered  by  its 
president  for  two  admitted  reasons:  to  get  business  away  from  its 
competitors,  and  to  punish  them  for  refusing  to  increase  prices  whert 
A.B.  did  so  in  the  fall  of  1953.  Apparendy  the  lesson  was  well  taught 
and  better  learned,  because  those  three  St,  Louis  breweries  promptly 
followed  A.B,  up  with  price  increases  in  March  1955...  .  ." 

This  allegation  by  the  hearing  examiner  was  not  specifically 
included  in  the  Commission  Opinion,  however  (more  on  this  opinion 
later),  and  v.ould  appear  discredited  on  the  baiis  of  the  following 
fact,  which  finds  expression  in  the  subs<^quent  decisions  of  the  Sev- 
enth Circuit  and  of  the  Supreme  Court,  which  heard  the  case  on 
appeal.  As  statc('  b)  the  Seventh  Circuit,  when  the  national  brewers 
increased  their  ^. rices  i'^  the  fall  of  1953,  "nehher  AB  nor  its  three 
local  or  regional  compctitois  in  the  St.  Louis  area  increased  their 
prices  on  s.ilc;  'n  the  S^  Louis  market.'    (Emphasis  added)." 

The  fact  ?.lso  i\pAs  expression  in  the  Supreme  Court  decision, 
which  reversed  the  Cou.  t  of  Appeals  on  the  meaning  of  "dis- 
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crimination,"  and  did  not  decide  on  the  question  of  injury.  In 
the  Supreme  Court  decision,  the  statement,  "In  1953,  most  of  the 
national  brewers,  including  respondent,  .  .  .  put  into  effect  a  gen- 
eral price  increase,"  includes  the  following  as  a  footnote: 

Respondent  maintains— and  petitioner  agrees— that  the  evidence 
establishes  that  it  did  not  raise  its  prices  in  .Missouri  or  Wisconsin.  In 
view  of  our  disposition  of  the  case,  this  is  immaterial  to  the  issue 
presented  on  this  review.** 

The  case  was  remanded  to  the  Seventh  Circuit  for  what  was 
to  be  the  final  judicial  review  of  the  evidence  on  the  question  of 
injury.  This  time,  the  Seventh  Circuit  reversed  the  FTC  on  the 
merits  of  the  case,  seeing  only  a  forthright  meeting  by  AB  of 
"robust  competition  in  the  St.  Louis  market."'^  The  litigation  was 
ended  when  the  Solicitor  General  declined  the  request  of  the 
FTC  to  petition  the  Supreme  Court  for  a  \\Tit  of  certiorari. 

It  was  difficult  for  me  to  let  the  issue  rest  on  the  apparent 
premise  that  the  hearing  examiner  was  guilt}'  of  an  erroneous 
understanding  of  the  facts  and  of  confusion  in  inferring  that  AB's 
three  rivals  in  St.  Louis  were  being  punished  for  failing  to  follow 
a  price  rise  that  did  not,  in  fact,  occur,  as  far  as  the  St.  Louis 
market  was  concerned.  I  decided  to  make  a  study  of  additional 
material  on  the  case  which  is  less  readily  available  than  the  de- 
cisions—the transcript  of  record  of  the  hearings,  and  the  briefs  sub- 
mitted by  counsel  on  both  sides.'* 

The  record  shows,  early  in  the  hearings,  the  fact  that  there 
had  been  no  increase  in  St.  Louis  at  the  time  of  the  general  in- 
crease in  the  price  of  Budweiser  after  the  strike  in  the  fall  of 
1953.''  The  hearing  examiner,  however,  was  apparently  unaware  of 
this  fact,  or  simply  ignored  it,  when  he  wrote  his  Initial  Decision. 

On  review  of  the  case  by  the  Commission,  the  apparent  incon- 
sistency of  the  facts  with  the  allegation  of  a  punitive  motive  had 
been  noted,  for,  in  answer  to  an  inquiry  by  a  Commissioner, 
counsel  for  the  Commission  indicated  that  there  was  no  evidence  of 
a  punitive  or  predatory  motive  on  the  part  of  AB. 

Although  there  is  a  mention  of  "retaliation"  in  the  govern- 
ment brief  for  the  review  by  the  Commission,  there  was  no  men- 
tion of  "retaliation"  by  government  counsel  in  the  oral  argument. 
In  the  oral  proceedings,  the  counsel  for  AB  had  stated:'® 

Now  with  respect  to  the  punishment  point:  Commission  counsel 
in  effect  concedes  that  this  phase  has  dropped  out  of  the  case.  In 
our  brief  we  submitted  detailed  facts  showing  that  the  examiner  was 
wrong  on  his  fact§.  He  assumed  that  we  had  raised  prices  in  St.  Louis 
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in  October  \^?,  \\hcn,  in  fact,  we  didn't.  And  his  assumption  was 
that  we  went  down  because  the  St.  Louis  competitors  refused  to 
follow  us  up.  A\*e  will  point  that  out  in  our  brief.  We  point  out 
that  the  major  premise  being  wrong,  the  argument  is  wrong,  and 
false.  Qiunsel  in  his  brief  has  not  taken  issue  with  our  analysis  of 
the  facts,  and,  in  fact,  he  has  reduced  in  his  brief  to  stating  that  it 
can  be  urged  that  this  is  retaliation. 

Later,  referring  to  "the  increase  they  made  to  absorb  the  in- 
creases of  the  labor  contract,"  Commissioner  Secrest  asked,  "When 
their  competitors  did  nor  do  that— they  merely  went  back  to 
where  thev  were  before?"  Government  counsel  replied,  "Not 
quite,  sir.  In  St.  Louis,  you  see,  Budweiser  never  did  increase  its 
prices."^^  \Miether  counsel  had  not  understood  the  reasoning  of 
the  hearing  examiner,  whether  he  saw  the  apparent  flaw,  or 
whether  he  wished  to  avoid  undertaking  the  proof  are  matters  for 
specularion. 

The  Opinion  of  the  Commission  is  unclear  on  the  point  of 
whether  or  not  AB's  morivarion  was  punirive.  In  briefs  to  the 
courts  on  appeal  of  the  case,  counsel  for  AB  pointed  out  the 
apparent  error  of  the  hearing  examiner  and  the  omission  from  the 
CoDniibs'wn  decision  of  any  reference  to  any  alleged  punitive 
morive,  while  the  government  maintained  that  the  Commission  de- 
cision had  accepted  the  hearing  examiner's  "findings  in  respect 
to  competitive  injury."-"  As  stated  in  a  footnote  to  the  decision 
of  the  Supreme  Court:** 

There  is  2  dispute  as  to  whether  the  Commission  adopted  a  find- 
ing bv  the  examiner  which  related  to  the  purpose  of  the  price  re- 
ductions. Since  we  conclude  that  the  issue  of  predator)'  intent  is  ir- 
relevant to  the  quesrion  before  us,  it  is  unnecessai)'  for  us  to  resolve 
this  dispute. 

Thus,  not  only  in  the  Initial  Decision,  bur  also  in  the  FTCs 
later  briefs  on  appeals  of  the  case  to  the  courts,  there  were 
allegations  of  a  punitive  motive  for  AB's  price  cuts,  WTiy  did  the 
allegarions  persist,  and  why  were  they  not  accepted? 

Confusion  in  the  Logic  of  the  Initial  Decision 

The  hearin;{  examiner's  Initial  Decision  i^iored  the  fact  jhat 
there  had  been  no  price  increase  in  St.  Louis  at  the  time  of  AB's 
general  price  increase  on  October  1,  1953.  The  Initial  Decision 
contains  no  specific  reference  to  AB's  prices  in  St,  Louis  prior  to 
December  31,  1953,  It  did  seem  to  say,  however  (see  quotations 
above),   that   -AB   had    unsuccessfully    attempted    to    lead    prices 
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upward  in  St.  Louis  as  well  as  elsewhere,  and  then  proceeded  to 
punish  the  St.  Louis  brewers  for  their  failure  to  follow  up  by 
subsequently  cutting  prices  in  St.  Louis  (successive  cuts  were 
made  on  January  4,  1954,  and  on  June  21,  1954).  The  whole 
rationale  appears  devastated  by  the  fact  that  St.  Louis  had  been 
an  exception  to  the  general  price  increase  after  the  1953  strike. 

Review  of  all  the  facts  of  the  case  shows  that  the  confusion 
was  due  to  a  failure  of  the  hearing  examiner  to  distinguish  be- 
tween "the  St.  Louis  market"  (St.  Louis  and  St.  Louis  County), 
and  "the  market  served  by  the  three  other  St.  Louis  brewers"— 
Falstaff,  Griesedieck  Western  (GW),  and  Griesedieck  Brothers 
(GB)— each  of  whom  sold  in  from  thirteen  to  twenty-sLx  states." 

There  were  actually  three  patterns  of  pricing  over  time  within 
the  market  for  which  AB  competed  with  its  smaller  St.  Louis  rivals: 
(1)  In  "the  St.  Louis  market"  AB  did  not  increase  its  prices  after 
the  1953  strike,  but  made  two  successive  price  cuts  in  1954.  (2)  In 
the  rest  of  Missouri,  AB  neither  increased  nor  cut  prices  during 
this  period.  (3)  In  other  states  served  by  the  rival  St.  Louis  brewers, 
AB  increased  its  prices  after  the  1953  strike,  but  was  not  followed 
by  its  smaller  St.  Louis  rivals.  In  at  least  one  instance  in  Illinois, 
AB's  increase  was  subsequently  rescinded.*''  Thus,  while  the  hearing 
examiner  made  statements  which  were  consistent  with  the  record 
of  the  case,  his  failure  to  specify  the  loci  of  the  price  changes 
made  him  appear  to  be  in  error  in  his  understanding  of  the  facts 
of  the  case.  Let  us  take  his  statements  quoted  earlier,  and  insert 
(in  capitals)  the  additions  needed  to  make  the  statements  explicit. 
By  reading  the  statements  both  with  and  without  the  additions 
we  can  see  how  specification  of  the  loci  of  events  would  have 
made  both  the  logic  of  the  argument  and  its  consistency  with  the 
facts  quite  clear: ^* 

Although  A.B.  was  not  struck,  it,  too,  signed  a  wage-increase 
contract,  and,  as  a  result,  on  October  I,  1953,  it  and  its  AliKvaukee 
'national'  beer  shipping  competitors  increased  prices  generally  in 
varying  amounts,  depending  on  locality.  (WHILE  A.B.  DID  NOT 
INCREASE  PRICES  IN  ST.  LOUIS  OR  IN  ST  LOUIS  COUNTY, 
IT  DID  INCREASE  PRICES  IN  OTHER  PARIS  OF  THE  TER- 
RITORY IN  WHICH  IT  CO.MPETED  WITH  ITS  THREE  ST. 
LOUIS  BREWER  COMPETITORS.)  The  three  St.  Louis  brewer 
competitors  of  A.B.  .  .  .  did  not  follow  this  raise  in  prices  or  make 
any  increase  in  prices,  continuing  to  sell  in  the  St.  Louis  market  (St. 
Louis  and  St.  Louis  County)  (AND  ALSO  IN  THE  REST  OF 
THE  TERRITORY  IN  WHICH  THEY  CO.MPETED  WITH 
A.B.)  at  $2.35  per  24,  12-oz.  case.  .  .  . 
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.  .  .  thc5e  price  reductions  (IN  1954  BY  A.B.  IN  ST.  LOUIS 
AND  ST.  LOUIS  COUNnTV^  Averc  ordered  by  its  president  for 
two  admitted  reasons:  to  get  business  away  from  its  competitors,  and 
to  punish  them  for  refusing  to  increase  prices  (IN  OTHER  PARTS 
OF  THE  TERRITORY  IN  WHICH  THEY  COMPETED  WITH 
A.B.),  M-hen  A.B.  did  so  (IN  PARTS  OF  THE  TERRITORY  OUT- 
SIDE OF  MISSOURI)  in  the  fall  of  1953.  Apparently  the  lesson 
was  well  taught  and  better  learned,  because  those  three  St.  Louis 
breweries  promptly  followed  A.B.  up  with  price  increases  in  March 
1955.  ... 

-\s  actually  expressed  in  the  Initial  Decision,  the  hearing  ex- 
aminer's findings  relative  to  the  question  of  injury  seem  limited 
to  the  St.  Louis  market.  In  tliis  connection,  the  Decision  lacks  a 
clear  statement  of  what  happened  outside  of  St.  Louis:  of  AB's 
lead-up  outside  of  St.  Louis,  and  of  the  failure  of  the  other  St. 
Louis  brewers  to  follow  AB's  lead-up  outside  St.  Louis. 

Both  the  legal  tendency  to  limit  evidence  and  the  economic 
tendency  to  think  in  terms  of  a  single-market  model  appear  to  have 
been  parncularly  unfortunate  in  the  various  attempts  to  assess 
the  facts  of  the  Anheuser-Busch  case. 

•  •    • 

Some  Sixs  of  Co.mmission 

In  addition  to  the  sin  of  omission  discussed  earlier— the  failure 
to  specify,  the  loci  of  the  price  changes  and  responses— the  Initial 
Decision  further  obscured  the  issue  of  "injury  to  competirion'* 
by  inclusion  of  considerable  material  which,  at  least  in  an  economic 
sense,  is  far  less  persuasive  than  the  reasoning  which  was  so 
clouded  by  a  lack  of  explicit  detail.  It  should  be  recalled  that  this 
paper  is  concerned  with  the  question  of  "injury,"  largely  omitring 
reference  to  aspects  of  the  case  not  related  to  this  question. 

While  evidence  of  what  happened  outside  St.  Louis  is  crucial 
to  an  understanding  of  the  nature  of  the  injury  to  comperirion 
ii-ithin  St.  Louis,  the  Initial  Decision  makes  use  of  this  evidence  only 
in  connection  with  statements  that  there  was  a  poteut'iallty  of  losses, 
"if  any,"  being  subsidized  by  AB's  profits  from  other  inarkcts 
where  higher  prices  were  maintained.  In  the  Initial  Decision*s 
discussions  specifically  concerned  with  what  happened  in  markets 
outside  of  St.  Louis,  there  is  no  mention  of  AB's  attempted  upward 
price  lead  in  those  markets.  The  reference  to  a  "price  raid'*  in 
describing  the  cuts  within  St,  Louis  further  reflect  a  glossing 
over,  if  not  an  overlooking,  of  a  punitive  or  retaliatory  motivation 
for  the  cuts.  The  punitive  aspect  is  menrioned  at  only  one  point 
in  the  entire  dccision.^^  The  "possibility  of  subsidization"  might 
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have  been  used,  as  is  indicated  later,  as  one  of  the  bases  for  in- 
ference as  to  the  effects  of  AB's  price  cuts  in  St.  Louis.  Instead, 
its  use  in  the  Initial  Decision  is  limited  to  the  position  that  the 
price  cuts^ 

are  not  violations  per  se,  they  are  violations  only  in  comparison  with 
the  maintenance  of  higher  prices  elsewhere,  whether  premium  or 
not,  because  such  maintenance  enables  AB  to  continue  profitable 
operarion  in  more  than  90%  of  its  business,  to  subsidize  less  profit 
or  even  no  profit  on  its  operations  in  the  St.  Louis  market,  and  ij 
competitor  injury  occurs  there,  violation  of  the  charging  law  is  prima 
facie  made  out.  (Emphasis  added.  Note  the  comments  of  the  Seventh 
Circuit,  reported  in  the  next  section  of  this  paper.) 

Furthermore,  the  Initial  Decision  seems  almost  preoccupied  with 
diversion  of  trade  as  a  standard  of  injur)%  and  so  large  a  proporrion 
of  the  decision  is  devoted  to  this  quesrion  that  it  appears  to  be  the 
primar)'  basis  for  the  findings  of  injury.  From  an  economic  stand- 
point, the  important  question  has  nothing  to  do  with  how  much 
trade  was  diverted  from  one  competitor  to  another,  since  this 
would  be  influenced  by  many  things  other  than  the  setting  of  a 
discriminatory  price. -^  The  important  criterion  of  injury  is  whether 
competitive  impulses  and  the  forces  of  competition,  in  general,  are 
strengthened  or  repressed. 

Review  ox  Appeal 

Before  the  appellate  courts,  the  government  maintained  the 
allegarion  of  a  punitive  morive  for  AB's  price  cuts,  citing  the 
fono\\)n£r  words  from  the  Commission  decision:  "We  believe 
that  the  hearing  examiner's  findings  in  respect  to  competitive  in- 
jury are  amply  supported  by  the  record  and  free  of  error."-' 
The  Commission  decision,  however,  had  not  made  specific  reference 
to  the  post-strike  price  increase  by  AB  outside  Missouri,  to  the 
failure  of  the  three  other  St.  Lcuis  brewers  to  follow  this  irxrcasc, 
or  to  a  p.initive  mnrivation  on  the  part  of  AB.  (The  almost  im- 
mediate fcHow-up,  by  Falstaff,  G\V,  and  GB,  of  AB's  liter 
price  increase  had  been  mentioned,  but  without  comment).-' 

Only  in  z  later  section— a  section  dealing  not  N\"ith  the  question 
of  injuiv  Lut  with  AB's  contention  that  it  was  meeting  com- 
petition in  goo-'  faith-did  the  Opinion  allude  to  facts  which  might 
have  S'lpplicd  a  motivation  for  puniti\-c  price  cuts:  "Respondent 
;\r^ces  tl  at,  wh:' .  not  losing  sales  in  the  St.  Louis  area,  it  had  been 
hcvinj  d:cjer.sc:  in  sales  volume  in  other  markets  served  by  its  St. 
Louis  pfj/jt"^"   'emphasis  added).  Unfortunately,  these  facts  had 
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not  been  considered  In  tenns  of  the  moriv.ulon  they  supplied  AB— 
to  rcr:ili;ue  through  punitive  price  cuts  in  St.  Louis,  since  the 
loss  of  s;iles  had  been  due  to  the  failure  of  the  St.  Louis  rivals  to 
follow  AB's  upward  lead  outside  St.  Louis.  The  Opinion  con- 
sidered them  only  in  terms  of  the  position  that  "good  faith  meet- 
ing of  competition"  serves  as  a  Robinson-Pamian  defense  only 
\\hen  Its  purpose  is  defensive  rather  than  aggressive,  stating: 
"This,  however,  would  not  justify  the  lowering  of  prices  in  the 
one  market  in  which  respondent  had  experienced  no  losses."^* 

AMien  the  case  came  before  the  Seventh  Circuit  on  appeal,  the 
failure  of  the  Commission  Opinion  to  ma"ke  specific  reference  to 
punitive  motivation  may  well  have  been  attributed  to  government 
counsel's  reactions  to  questions  put  to  him  by  Commissioners  during 
the  oral  proceedings  in  Commission  review  of  the  Initial  DecisiorL 
Perhaps  not  understanding  fully  the  economic  aspects,  perhaps 
unaware  of  the  hearinsr  examiner's  rationale  for  the  findinor  counsel 
did  not  support  the  allegation  of  a  punitive  motive  on  the  part 
of  AB,  even  though  there  was  reference  to  "retaliation"  in  his  brief. 

AMiile  it  was  maintained  in  later  government  briefs,  the  failure 
of  the  hearing  examiner  to  make  explicit  the  basis  for  his  finding 
of  a  punitive  motivation  for  the  price  cuts,  the  apparent  forfeiting 
of  the  point  during  Commission  review  of  the  Initial  Decision,  and 
the  subsequent  glossing  over  of  the  finding  by  the  Commission- 
all  tended  to  discredit  its  validity.  Since  the  hearing  examiner's 
exposition  of  events  was  confused  by  a  failure  to  distinguish 
betAveen  "the  St.  Louis  market"  and  "the  market  served  by  the 
St.  Louis  brewers,"  the  hearing  examiner  himself  appeared  to 
have  been  In  error  because  of  his  failure  to  make  this  distincrion. 

Although  the  Seventh  Circuit,  In  Its  first  disposition  of  the 
case,  saw  no  need  to  come  to  grips  with  the  question  of  com- 
petitive Injury,  it  sought  to  correct  the  apparent  error  by  adding 
the  following  statement  to  the  discussion  of  the  general  price  in- 
crease after  the  strike  In  the  fall  of  1953:" 

However,  neither  AB  nor  its  three  local  or  regional  competitors  in 
the  St.  Louis  area  increased  their  prices  on  sales  in  the  St.  Louis 
market. 

In  this  first  decision,  the  court  ignored  AB's  Increase  outiide 
-Missouri,  and  the  failure  of  Falstaff,  GW,  and  GB  to  follow.  In 
its  second  decision,  the  Seventh  Circuit  amplified  Its  clarification 
to  Include  all  the  key  facts:^* 

In  the  Fall  of  1953,  after  an  increase  in  costs  due  to  a  new  wage 
contract,  AB  increased  the  price  of  Budwciscr  15<  a  case  in  all  markets 
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except  those  in  Missouri  and  Wisconsin.  .  .  .  Falstaff  and  AB's  other 
St.  Louis  competitors  .  .  .  chose  to  absorb  the  increased  costs,  and 
did  not  raise  prices  in  any  market  in  which  they  did  business. 

Tlie  key  facts  were  now  explicit,  but  the  logic  of  the  hearing 
examiner  remained  in  its  original  form.  This  final  decision  by  the 
Court  of  Appeals  included  no  attempt  to  redeem  the  enigmatic 
exposition  of  the  Initial  Decision  by  dubbing  in  the  facts  the  Court 
had  so  recently  made  explicit.  Because  of  his  failure  to  distinguish 
the  loci  of  the  successive  price  changes,  it  may  have  seemed 
difficult  to  judge  with  assurance  what  was  really  in  the  mind 
of  the  hearing  examiner.  In  view  of  the  history  of  apparent  con- 
fusion, the  finding  was  suspect,  and  support  for  its  inclusion 
in  the  decision  was  debatable.  The  Initial  Decision's  emphasis  on 
the  possibility  of  AB's  ''subsidization''  of  the  St.  Louis  price  cuts,^* 
and  its  preoccupation  with  statistics  showing  "diversion  of  trade/* 
did  not  help  the  government's  case.  In  the  words  of  the  Court, 
"the  inferences  on  which  the  findings  of  the  Federal  Trade  Com- 
mission were  based  are  so  overborne  by  evidence  calling  for  con- 
trary inferences,"  the  findings  were  not  deemed  by  the  court  to 
be  supported  by  substantial  evidence.^^  (Under  the  Administrative 
Procedure  Act  §10,  60  Stat.  243  [1946],  5  U.S.C.  §1009  [1958], 
the  courts  are  directed  to  set  aside  agency  findings  "unsupponed  . 
by  substantial  evidence  ..."  or  "unwarranted  by  the  facts  to  the 
extent  that  the  facts  are  subject  to  trial  de  novo  by  the  reviewing 
court.") 

The  Court  specifically  rejected  the  position  that  the  case  in- 
volved a  "predatory  pricing  practice,"  noting  that  the  shift  in 
volume  was  temporary,  that  there  was  "no  showing  that  AB  had 
aid  from  its  other  markets,", and  that  "AB  used  restraint  in  its 
competitive  efforts."  The  Court  saw  a  clear  distinction  between 
AB's  conduct  and  that  involved  in  cases  cited  as  predatory  pricing 
precedents  where  "the  motive  for  the  price  cut  was  vindicrive 
and  the  effect  was  punitive."^* 

Support  for  the  Allegation  of  a  Plmtive  AIotive 

\Miat  support  does  the  record  of  the  case  contain  for  the 
"clarified"  findings  of  the  hearing  examiner.^ 

August  A.  Busch,  Jr.,  president  of  AB,  testified  at  the  hearings 
that  October,  1953,  was  the  first  time  he  could  remember  in  the 
history  of  the  brewing  industry  when,  after  the  large  brewers  in- 
creased their  prices,  the  locals  and  rcgionals  in  some  areas 
did  not  increase  their  prices."  In  response  to  a  question,  he  replied 
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that  he  imagined  AB  \\ouldn't  have  done  "anything"  (in  St. 
Louis)  if  the  regional  St.  Louis  brewers  had  raised  (in  response 
to  the  increase  bv  the  large  brewers  outside  St.  Louis),  but  added 
that  he  didn't  see  the  "connection."" 

Mr.  Busch  had  known  that  Falstaffs  and  AB's  labor  contracts 
were  to  run  out  at  the  end  of  the  calendar  1953.''^  Perhaps  AB 
delayed  pricing  action  until  the  end  of  1953  in  the  belief  that  the 
larcre  brewers'  price  increase  would  be  followed  at  the  expiration 
of  the  Falstaff,  and  perhaps  other,  labor  contracts.  When  this 
expecrarion  was  not  fulfilled,  AB  made  its  initial  price  cut  in  the 
St.  Louis  area.  This  price  cut  was  recommended  by  the  sales 
manaeer  of  -AB's  Midwest  Region,  which  included  Missouri, 
Kansas.  Iowa,  North  and  South  Dakota,  and  Minnesota.***  This 
inirial  cut,  which  reduced  the  premium  on  Budweiser  to  33  cents, 
was  fairlv  effective,  but  the  subsequent  cut,  on  June  21,  1954, 
which  eliminated  the  premium,  was  much  more  effective,  as  the 
following  tabularion  from  the  initial  Decision  shows.** 

TABLE  1 
PERCENTAGE  SHARES  OF  THE  ST.  LOUIS  MARKET 

6-30-54  3-1-55 

16.55  39.3 

12.58  4.8 

32.05  29.1 

33.00  23.1 

5.82  3.9 

In  rrianv  other  areas  the  local  and  regional  brewers  did  not 
follow  the  large  brewers'  price  increase  after  the  1953  strike." 
Brewers  in  Ohio,  Michigan,  and  Philadelphia  were  among  those 
who  did  not  follow  the  price  increase."  AB  rolled  back  its  price 
Increases  in  Memphis  (part  of  the  regional  St.  Louis  brewers'  ter- 
ritory), in  Ohio,  and  possibly  in  other  areas."  In  the  tesrimony 
of  .Mr.  Busch,  the  increase  in  the  price  of  Budweiser,  which  was 
not  followed  by  local  and  regional  brewers  in  Ohio,  had  caused 
the  premium  on  Budweiser  in  Ohio  to  increase  from  5  cents  to  10 
cents  in  sales  at  taverns  and  bars.  Since  these  retailers  were  reluctant 
to  give  up  the  higher  margin  which  had  been  established,  it  took 
t\vo  years  afte.r  the  roll-back  finally  to  bring  the  premium  pn 
Budv.eiser  back  to  5  cents  a  bottle.*' 

As  for  St.  Louis,  after  eight  months  of  selling  Budweiser  at 
the  same  price  as  the  beer  of  the  regional  competitors,  AB,  on 
Februiir)'  16,  1955,  announced  a  price  rise  to  take  effect  on  March 
1.*'"  All  the  other  St.  Louis  brewers  except  GB  also  announced 


Brewer 

12-31-5 

AB 

12.S 

GB 

14.4 

FaUuff 

29.9 

GW 

38.9 

AU  Others 

4J) 
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increases  for  the  same  dare/"  After  the  announcements  of  Falstaff 
and  GW\  GB  announced  on  February  23,  exactly  one  week  after 
AB  announced;  the  increase  in  GB  prices  was  to  be  effective  on 
March  ?.*• 

An  Evaluation  of  Alternative  Inierpretations 

The  main  result  of  this  analysis  of  Anheuser-Busch  has  been  to 
show  that,  contrary  to  judgments  in  the  literature  of  industrial 
organization,  the  hearing  examiner's  finding  of  a  punitive  motive 
iLMS  consistent  with  the  evidence  in  the  record,  and  was  not  simply 
an  illusion  based  on  erroneous  understanding  of  the  facts  or  on 
confusion  as  to  the  locus  of  a  price  increase  that  had  not  occurred 
in  the  market  with  which  the  case  was  concerned. 

The  evidence  is,  of  course,  also  consistent  with  interpretations 
other  than  that  of  the  hearins:  examiner.  Corsx  in  D.  Edwards  has 
noted  that  "it  is  possible  to  impute  to  Anheuser-Busch  such  pur- 
poses as  experiment  with  a  new  price  policy,  attainment  of  a 
better  balance  of  sales  in  different  areas,  or  maintenance  of  the 
volume  of  production  in  the  St.  Louis  plant."^^  Nevertheless, 
such  other  purposes,  even  if  present,  hardlv  provide  sufficient 
basis  for  dismissing  the  statements  of  AB's  president  and  the  other 
evidence  of  a  co-existent  punitive  motivation  as  well. 

As  far  as  a  purely  punitive  aspect  is  concerned,  it  would  prob- 
ably have  been  a  matter  of  indifference  to  AB  as  to  \vhere  the  cut 
in  Budweiser  prices  would  be  made,  so  long  as  it  was  in  the 
territory  shared  with  the  three  St.  Louis  rivals  who  had  failed  to 
follow  AB's  upward  price  lead.  Perhaps  the  difficulties  encounccred 
in  rolling  back  prices  in  Ohio,  another  area  where  an  upward  lead 
by  AB  was  not  followed,  argued  against  m.^.king  the  cut  in  that 
part  of  the  territory  where  Budweiser  prices  had  recently  been 
increased.  Perhaps  it  was  also  feared  that  a  punitive  or  predatory 
intent  was  more  likely  to  be  attributed  to  their  price  cut  if  it  was 
in  a  part  of  the  territory  where  AB  had  shortly  earlier  made  an 
unsuccessful  attempt  to  lead  upward,  thus  increasing  the  risk  of 
litigation  by  government  regulatory  agencies.  Perhaps  the  close 
control  of  the  distribution  channels  because  of  direct  selling  by 
AB  in  St.  Louis  and  St.  Louis  County  was  an  iniportant  considera- 
tion in  the  choice.  .Many  economic  factors  havinij  nothing  to  do 
with  repression  undoubtedly  entered  into  AB's  decision,  but  the 
possibility^  of  the  action  having  a  substantial  repressive  motivation 
remains.^" 

Even,  however,  if  AB's  intent  was  not  to  repress  competitive 
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impulses  of  smnllcr  rivals  in  the  St,  Louis  arcn,  there  are  strong 
indications  that  this  was  the  cffcrt.  Although  intent  may  be  one  of 
the  best  indications  of  effects,  the  legal  standard  of  injury  in  the 
Robinson-Patman  Act  is  in  terms  of  effects  themselves." 

Even  if  AB  sought  only  to  develop  volume  with  its  price  cuts, 
the  immediate  response  of  the  rival  St.  Louis  brewers  to  the 
suheijucnt  price  increase  by  AB  in  St.  Louis  was  to  foUoiv  this  later 
price  lead.  Their  decision  to  narrow  the  spread  between  their 
prices  and  AB's  to  less  than  any  of  the  prior  differentials  in  the  St. 
Louis  market— to  less  than  the  amount  which  on  the  basis  of  past 
experience  appeared  to  keep  their  trade  from  being  diverted  to 
AB— certainly  indicates  that  AB's  price  cutting  had  had  a  repressive 
effect  on  its  St.  Louis  rivals,  whatever  the  intent  (see  Table  2). 
This  response  by  the  regional  St.  Louis  brewers  to  AB's  price 
increase  in  St.  Louis  stands  in  sharp  contrast  to  their  behavior  when 
AB  and  the  other  national  brewers  had  effected  the  general  price 
increase  16  months  earlier  in  other  parts  of  their  territory  outside 
of  .Missouri  and  W^isconsin.  It  should  be  remembered  that,  on  the 
earlier  occasion,  AB's  St.  Louis  rivals  had  sought  to  increase  their 

TABLE  2 

PRICES  OF  BEER  IN  THE  ST.  LOUIS  MARKET 
(24,  12  oz.  case) 

Time  AB  price  Rivals'  price  AB  premium 

(in  cents) 

Prestrite  $2.93  $2.35  58 

After   vage   increase  2.93  2.35  58 

After    initial    AB    cut  2.68  2.35  33 

-After    second    AB    cut  235  2.35     .  0 
-After  AB  increase 

follovsed  by  rivals  2-80  2.50  30 

volume  by  holding  their  old  prices,  even  though  they  also  faced 
the  increase  in  wage  costs  which  accompanied  the  upward  price 
lead  of  their  national  competitors. 

When,  16  months  later,  AB  made  its  price  increase  in  St.  Louis, 
the  cost  structures  anticipated  by  the  smaller  brewers  were,  as 
far  as  the  record  of  the  case  discloses,  still  the  same  as  at  the  time 
of  AB's  earlier  increase  outside  St.  Louis,  and  their  overall  levels 
of  output  were  certainly  no  greater.  Under  the  hypothesis  that 
there  was  no  intervening  reduction  in  the  vigor  of  their  competiriyc 
seeking  of  trade,  there  would  have  been  no  more  reason  than 
before  for  them  to  follow  AB's  lead.  If  anything,  there  would  have 
been  even  less  reason  to  follow  the  lead  in  St.  Louis,  since  this 
tiinc  the  lead  was  not  ovQitly  coupled  with  an  increase  in  the  cost 
structure,  which  apparently  had  remained  at  about  the  same  level 
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for  the  previous  16  months.'^-  In  fact,  however,  the  smaller  brewers 
did  follow  AB's  lead  in  St.  Louis.  Their  earlier  impulse  to  gain 
trade  by  keeping  their  prices  the  same,  as  they  had  done  at  the 
time  of  the  national  brewers'  increase  outside  St.  Louis,  was  no 
longer  evident.  In  the  meantime,  of  course,  these  smaller  brewers 
had  experienced  the  effects  of  AB's  successive  price  cuts  in  St. 
Louis.  This  experience  could  well  have  led  to  the  apparent  weak- 
ening of  their  competitive  impulse  to  keep  their  prices  constant 
in  order  to  attract  business  from  AB  on  the  occasion  of  price  in- 
creases by  AB.  Indeed,  this  impulse  appears  to  have  been  replaced 
by  a  desire  to  avoid  taking  too  much  business  from  AB. 

Another  dimension  of  behavior  through  time  also  indicates 
repressive  effect.  \Mien  Budweiser  was  at  $2.93  in  the  St.  Louis 
area,  AB's  St.  Louis  rivals,  even  though  faced  with  an  increase  in 
wage  costs,  had  planned  to  keep  their  price  at  $2.35.  After  AB's 
two  price  cuts  and  subsequent  increase,  however,  these  smaller 
rivals  then  chose  to  increase  their  prices  to  $2.50,  even  though 
Budweiser  prices  in  St.  Louis  were  by  then  at  $2.80— a  price 
lonxer  than  the  $2.93  against  which  the  rivals  had  previously  chosen 
to  maintain  their  price  of  $2.35  (see  Table  2,  above).  Absent  the 
intervention  of  a  repressive  effect,  we  should  have  expected  that— 
with  AB's  price  13  cents  loiver  than  before— the  smaller  rivals' 
prices  would  have  tended  to  be  lower,  too.  In  fact,  however, 
with  AB's  price  13  cents  lower  than  before  its  cuts,  these  rivals 
chose  to  set  their  prices  15  cents  higher  than  before  the  cuts. 

Fruits  of  Intensive  Cultivation 

It  is  unfortunate  indeed  that,  in  Anheuser-Busch ^  the  most 
valid  basis  for  a  finding  of  injury  to  the  forces  of  competition 
should  not  have  been  made  quite  explicit  in  all  respects.  It  should 
have  been  made  explicit  in  the  Initial  Decision  of  the  hearing 
examiner,  in  the  decision  of  the  Commission,  and  in  all  briefs  of 
government  counsel.  The  courts  should  have  the  benefit  of  the  best 
possible  presentation  of  both  sides  of  a  case. 

As  we  go  back  from  the  published  decisions  and  subsequent 
commentaries  to  the  transcript  of  the  record  and  briefs,  a  clearer 
and  more  consistent  picture  of  the  motivation  and  effect  of  AB's 
price  cuts  in  St.  Louis  emerges.  If  the  economically  relevant  facts 
had  been  given  more  emphasis  (or  had  even  been  mentioned)  in 
the  earlier  decisions  and  in  the  briefs,  perhaps  the  later  decisions 
would  have  accepted  findings  which  a  consideration  of  all  the  facts 
seems  to  support. 
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Tlic  handling  of  the  AB  case  suggests  that  a  reading  of  the 
decisions  and  opinions  of  the  Commission  and  of  the  appellate 
courts  is  not  a  sure  basis  for  comment  on  the  economic  \\isdom  of 
the  decisions  or  on  the  economic  facts  of  the  case,  for  such  de- 
cisions result  from  tlie  adoption  of  one  of  two  adversary  positions 
recjarding  the  meaning  of  the  evidence.  Even  if  the  position  adopted 
bv  a  decision  is  assumed  correct,  the  wording  is  sometimes  mis- 
leading to  a  reader  who  lacks  the  context  provided  by  the  record. 
Troublcsonie  though  it  may  be,  recourse  to  the  record  and  briefs  of 
the  case  is  necessary. 

The  Truth— More  or  Less 

Perhaps  the  quotation  of  Will  Rogers  that  "the  trouble  with 
most  folks  was  .  .  .  that  they  knew  so  many  things  that  weren't  so/* 
cited  by  Turner,  might  better  be  paraphrased  as,  "The  trouble  with 
most  folks  is  that  they  know  so  many  things  that  viay  or  vmy  not 
be  so."^^  While  his  article  contains  more  than  one  reference  to 
Anheuser-Busch,  Turner's  position  on  predatory  pricing  suffers 
from  a  failure  to  consider  all  the  source  material.  Similarly,  Turner 
relics  on  M.  A.  Adelman's  work  for  his  comments  regarding  the 
A&P  case,  and  there  is  no  evidence  that  the  "adversary"' positions 
of  Dirlam  and  Kahn^^  or  R.  F.  Lanzilotti""were  even  compared. 

I  am  not  contending  that  Turner  should  have  considered  all  the 
source  material,  but  am  simply  pointing  out  a  weakness  shared  by 
much  of  the  literature  on  social  control  of  business,  including  my 
own.  It  is  appropriate  for  both  author  and  reader  to  be  aware 
of  such  weakness,  as  each  laborer  in  the  vineyard  of  antitrust  must, 
make  his  own  estimates  of  his  productivities  at  the  intensive  and 
at  the  extensive  margin. 

Some  Values  of  the  Conduct  Approach 

If  a  market  practice  is  a  symptom  of  monopoly  power  or 
collusion,  why  not  treat  the  basic  cause,  and  eliminate  the  power 
or  attack  the  collusion  through  the  Sherman  Act?  First,  the 
monopoly  power  may  be  accompanied  by  off-setting  advantages 
to  the  economy  (such  as  efficiency),  and  it  may  be  unwise  to 
clinjinate  the  power  itself.  Second,  the  radical  approach  may  be 
ineffective,  possibly  because  the  monopoly  is  based  on  a  legal 
patent,  because  the  courts  will  not  break  up  the  monopoly  firm, 
or  it  might  be  difficult  to  enforce  an  order  "not  to  conspire." 
In  such  cases,  if  the  symptom  (market  practice  or  conduct)  is  bad 
in  itself,  then  the  symptom  should  be  treated  directly.  But  since 
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cither  conspiracy  or  monopoly  power  may  exist  without  any 
manifestation  in  disreputable  practices,  there  is  a  need  for  attack- 
incr  them  in  cases  where  such  practices  do  not  accompany  them. 
AMiile  direct  attacks  on  structure  may  be  more  efficient  in  general, 
a  conduct  approacli  ser\-es  to  fill  in  important  gaps  and  weaknesses. 
Perhaps  the  most  important  way  government  can  help  promote 
an  effective  economic  system  is  a  type  of  "conduct  approach" 
about  wliich  there  is  so  little  to  be  said,  that  it  might  be  taken  for 
granted  and  overlooked.  Historically,  the  first  fields  to  be  put 
under  cultivation  in  Central  Europe,  in  superficial  contradiction  to 
Ricardo's  theory  of  rent,  were  not  the  more  productive  areas  in 
the  valleys,  but  less  productive  areas  in  the  hills.  The  latter  fields 
were  initially  chosen  because  they  would  be  easier  to  defend;  use 
of  the  more  productive  fields  had  to  await  the  arrival  of  law  and 
order.=* 
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Mr.  Brooks.  Well,  aa  I  was  coming  up  to  the  office  of  the  Small 
Busmess  Committee,  I  was  asking  directions.  And  someone  said, 
"Well,  you  must  be  having  problems.''  And  I  realized  from  that  it  is 
so  often  that  people  assume  that  small  businessmen  are  just  coming 
to  Congress  to  get  some  assistance,  and  pleading  a  hardship  case. 

It  struck  me  that  Americans  have  the  attitude  that  large  firms 
should  just  naturally  have  a  hearing  for  their  case,  but  that  is  sort  of  a 
"privilege"  that  is  granted  to  small  business. 

And  I  think  it  is  also  true  that  many  people  feel  that  just  because  a 
business  is  large  that  it  just  naturally  gets  lower  prices  than  a  smaller 
business.  They  don't  even  think  about  the  possibility  that  a  company 
might  be  able  to  sell  to  a  small  business  just  as  cheaply  as  to  a  large 
business.  And  I  think  some  firms  give  low  prices  to  large  firms  because 
they  assume  that  large  firms  should  get  lower  prices,  or  they  imagine 
that  there  are  cost  savings  in  selling  to  large  businesses.  But  then  if 
they  are  asked  to  come  up  with  the  proof  of  those  cost  savings,  they 
hunt  around  and  they  can't  find  any. 

So  they  then  come  to  the  conclusion  that  it  is  very  difficult  to  prove 
these  cost  savings. 

But  I  would  suggest  that  these  cost  savings  may  simply  not  exist, 
and  the  difficulty  of  proving  them  may  be  because  they  simply  aren't 
there  except  in  the  mind  of  a  company  that  wants  to  make  a  price 
concession. 

Now,  I  do  believe  that  firms  will  make  concessions  to  large  firms, 
large  buyers,  because  they  are  worried  about  getting  the  business,  and 
they  figure  that  their  competitors  are  likely  to  be  thinking  the  same 
w^ay  and  are  likely  to  make  low  prices  also ;  while  in  the  case  of  a  small 
company  the  do  not  expect  their  competitors  to  be  sharpening  their 
pencils  when  they  come  up  with  a  price.  And  also  they  feel  that  if  it 
turns  out  that  competitors  are  making  lower  prices,  that  they  will  lose 
one  or  two,  or  half-a-dozen,  small  customers,  but  that  they  still  have 
a  couple  of  hundred,  or  300  or  400  left  that  they  can  keep  by  reducing 
their  prices  as  well. 

So  I  think  there  is  a  real  diffei'ence  in  the  way  the  large  firms  and  the 
small  firms  are  treated  in  connection  with  prices,  and  that  this  is  not 
based  on  cost  savings.  This  may  be  given  as  a  reason,  but  this  simply 
doesn't  hold  water. 

Now,  when  we  see  that  people  sort  of  dismiss  the  pleas  of  small 
business  on  the  basis  that  they  are  really  coming  from  complainers, 
or  that  they  are  coming  because  of  the  self  interest  of  the  small  busi- 
nessman, they  are  ignoring  that  all  appeals  to  law  are  basically  com- 
plaints, and  involve  the  self  interest  of  the  person  who  is  making  the 
appeal.  And  large  business  makes  such  complaints,  making  arguments 
growing  out  of  its  self  interest,  and  nobody  ridicules  them  or  acts  as 
if  they  have  no  business  doing  this.  But,  with  a  small  firm,  oftentimes 
people  don't  even  consider  the  rest  of  the  case  that  they  are  making. 

Now,  the  large  business  firm  will  get  a  consideration  of  the  rest 
of  its  case.  Other  than  the  fact  that  it  is  interested  in  the  thing,  that 
it  is  complaining  about  something,  it  will  automatically  get  consid- 
eration of  the  other  aspects  of  the  merits  of  its  case.  And  I  think  that 
small  firms  should  be  able  to  get  a  hearing  of  other  aspects  of  the 
merits  of  their  case  as  well. 
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Now,  I  also  noticed  looking  over  tlie  figures  of  the  Utah  Pie  case 
that  some  people  ^yould  probably  say,  well,  these  fellows  are  making 
about  a  10-percent  return  on  their  net  worth,  and  that  is  really  enough, 
they  should  be  happy  with  that. 

Well,  I  think  you  would  have  to  do  a  lot  more  analysis  of  the  books 
of  the  company  to  see  what  kind  of  return  they  actually  were  making. 
But  I  know  that  there  are  a  lot  of  large  companies  that  will  not  go 
into  any  venture  unless  they  hope  to  get  at  least  a  20-percent  return 
on  their  investment. 

We  also  know  that  automobile  companies  £[,Qi  returns  ranging 
around  25  or  30  percent,  and  1  year  even  got  between  60  and  70  percent 
return  on  investment. 

Now,  it  seems  to  me  that  in  the  case  of  a  company  like  the  Utah 
Pie  Co.  which  was  doing  such  a  great  job,  and  doing  such  a  real  service 
for  the  people  in  their  marketing  area,  that  it  just  is  ridiculous  to 
say  that  they  should  be  happy  with  a  10  percent  return,  when  we 
have  other  companies  that  are  not  nearly  as  imaginative  or  careful 
about  satisfying  the  wishes  of  consumers  that  won't  go  into  anything 
unless  they  can  make  more  than  20  percent,  and  others  which  because 
of  their  market  situation  can  make  30  percent  or  even  more. 

I  also  wanted  to  point  out  that  the  critics  of  Robison-Patman  en- 
forcement are  very  onesided,  and  never  mention  any  successes,  they 
paint  the  thin.q:  as  comnletely  black  and  white.  For  example,  although 
they  may  object  to  collusion,  they  don't  refer  to  the  cement  case,  the 
glucose  cases,  and  other  Robin-wn-Patman  cases  that  serve  to  reduce 
collusion  in  this  country,  which  these  critics  are  worried  about. 

And  another  thins  is  that,  on  this  question  of  predatory  pricing, 
critics  of  Robinson-Patman  Act  as  if  they  don't  believe  it  ever  really 
hap7:)ened.  Now,  for  the  one  who  believf^  there  should  be  enforcement 
against  predatory-repressing  pricing,  the  claim  is  not  made  that  it 
happens  all  the  time.  In  fact  it  is  realized  that  you  have  to  look  at  the 
case,  and  you  have  to  decide  whether  i\\<^YQ  is  a  predatory  or  repressive 
effect.  And  I  just  think  it  indicates  a  lack  of  real  attention  to  the  de- 
tails, or  even  the  broad  outlines,  of  the  cases  that  causes  the  critics  to 
make  such  sweeping  statements. 

And  I  think  it  is  because  of  a  lack  of  real  familiarity,  and  just 
repetition  of  what  has  become  almost  conventional  wisdom.  And  if 
you  want  to  attack  something,  it  is  so  easy  to  attack  Robinson-Patman 
enforcement  and  not  have  an  argument  on  your  hands.  I  think  if 
you  are  feeling  sort  of  mean,  this  is  a  very  good  target  for  venting 
your  hostility. 

I  was  very  happy  to  notice  in  the  hearings  of  the  Hart  Committee 
that  Assistant  Attorney  General  McLaren  said  that  he  was  not  among 
the  critics  of  the  Robinson-Patman  Act.  He  also  mentioned,  however, 
that  he  had  to  take  a  lot  of  punishment  as  a  result.  In  other  words, 
you  are  not  saying  the  "in"  thing  if  you  defend  Robinson-Patman. 

Mr.  PoTviN.  Mr.  Chairman. 

Mr.  Dtngell.  Mr.  Potvin. 

Mr,  PoTviN.  Is  it  your  impression,  then.  Professor,  that  in  order 
to  be  a  full-fledged  member  of  the  antitrust  fraternity,  in  order  to 
evidence  that  you  possess  the  requisite  intellectual  elan,  that  you  have 
to  attack,  hopefully  with  glitteringly  elegant  ]-)hrases,  the  Robinson- 
Patman  Act  and  its  rationale  and  implementation,  and  so  forth? 
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Mr.  Brooks.  I  think  this  is  a  safe  way  to  liandle  it  without  giving 
much  time  to  it. 

Mr.  PoTviN.  And  one  supposes  of  course  that  the  typical  stable  of 
corporate  clients  would  not  receive  these  remarks  with  any  undue 
amount  of  pain,  or  as  the  chairman  has  noted,  unkind  reaction? 

Mr.  Brooks.  That  is  right.  You  are  in  eifect  sort  of  a  devil's  ad- 
vocate if  you  try  to  defend  the  Robinson-Patman  Act.  I  think  you 
can  safely  take  sort  of  a  middle  position,  but  if  you  really  come  out 
with  a  forthright  defense,  I  would  say  this :  that  it  really  bothers  me 
when  some  attack  the  act  with  such  abandon,  and  the  defenders  are 
so  cautious  in  their  statements.  I  think  tluit  Professor  Stigler  makes 
absolutely  outrageous  statements  and  gets  away  witli  it,  and  the  de- 
fenders of  the  act  are  very,  very  cautious,  to  make  sure  that  they  are 
not  misinterpreted  about  it. 

Mr.  Obex.  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Professor  Brooks,  does  it  seem  strange  to  you,  or  do 
you  find  any  incongruity  in  the  fact  that  the  Robinson-Patman  Act 
was  passed  to  sto])  certain  ])ractices  by  buyers,  but  yet  most  critics 
of  the  act  would  rather  challenge  its  effectiveness  or  challenge  its 
need  from  the  sellers'  standpoint,  thereby  appearing  sometimes  to 
totally  ignore  the  reasoning  behind  the  act,  and  concern  themselves 
only  with  the  primary  line  injury  rather  than  secondary? 

Mr.  Brooks.  Well,  we  do  have  that,  because  of  "rewriting  of  the 
Act,"  I  guess  you  would  say,  by  economists  who  are  trying  to  make  it 
what  they  would  like  it  to  be  rather  than  what  it  actually  is.  I  think 
that  in  effect  this  is  a  consistent  position,  because  basically  they  are 
saying,  this  is  tlie  kind  of  law  we  ought  to  have,  we  shouldn't  have 
had  this  law.  I  think  that  this  is  imjjlicitly  what  they  are  saying. 

Now,  I  do  notice  that  the  suggestions  that  come  out  of  the  Neal 
report  involve  quite  a  bit  of  consideration  to  secondary  level  injury. 
And  yet  you  get  tlie  impression  that  they  are  writing  the  thing  so  that 
in  practice  it  will  be  very  difficult  to  bring  secondary  injury  cases. 

Mr.  Oden.  It  seems  that  time  after  time  when  you  read  criticisms 
of  the  act  the  critics  discuss  the  disadvantages  of  the  Robinson-Patman 
Act,  or  the  inconsistencies  of  the  act,  in  terms  of  sellers  offering  dis- 
criminatory prices  rather  than  buyers  trying  to  extract  these  dis- 
criminatory prices  from  sellers. 

Mr.  Brooks.  Well,  this  also  is  on  the  basis  that  they  fear  that  the 
act  limits  competition,  and  they  are  really  making  a  sort  of  one-sided 
attack,  and  they  are  bringing  out  tlie  things  which  they  feel  are  objec- 
tionable about  tlie  act.  Actually,  liowever,  prohibiting  jn-ice  discrim- 
ination may  help  to  break  up  conspiracies.  It  certainly  did  in  the 
glucose  and  cement  cases. 

Mr.  DiNGELL.  It  tends  to  head  off'  the  circumstances  that  would 
make  possible  really  effective  conspiracy,  doesn't  it? 

Mr.  Brooks.  Well,  it  makes  it  a  lot  more  difficult  to  have  it  by 
some  mechanistic  procedure,  and  you  force  them  into  the  type  of  con- 
versations and  meetings  which  might  be  used  as  evidence  of  conspiracy. 
And  I  think  that  also  in  terms  of  reciprocity — while  Stigler  says  that 
it  is  good  to  have  reciprocity  because  it  helps  to  break  down  a  price 
conspiracy,  because  the  secret  price  concession  is  done  through  the 
medium  of  reciprocity — I  think  that  an  argument  can  be  made  in  the 
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other  direction:  that  if  a  firm  wants  to  make  a  price  concession,  and 
cannot  do  it  through  reciprocity,  it  is  more  likely  to  be  caught  by  its 
competitors  if  it  makes  the  concession,  and  it  is  less  likely  to  get  away 
with  it. 

Mr.  DiNGELL.  Professor,  I  have  one  impression.  And  that  is  that 
there  are  a  number  of  activities  going  on  with  regard  to  the  Robinson- 
Patman  Act,  one  of  which  is  the  possible  militating  toward  a  repeal. 
But  I  also  get  the  impression  that  there  is  an  attempt  made  here  to 
repeal  it  by  administrative  action,  to  sort  of  nibble  it  to  death  adminis- 
tratively. Now,  you  are  quite  a  student  of  tins,  and  you  have  done 
considerable  reading  and  study  and  work  in  this  area.  Are  you  able 
to  tell  us  whether  there  is  anything  of  the  second  kind  around,  in  other 
words,  do  you  observe  that  there  is  any  attempt  on  the  part  of  Govern- 
ment agencies,  either  Justice  or  the  FTC,  to  negate  the  effectiveness  of 
the  Robinson-Patman  Act  by  failure  to  enforce  it,  or  is  there  an  at- 
tempt being  made  to  say  that  you  can  dissent  in  effect,  either  in  the 
Bureau  of  the  Budget  or  other  executive  agency  to  effectively  negate 
the  purposes  of  the  Robinson-Patman  through  reducing  enforcement  ? 
Mr.  Brooks.  Before  I  answer  that,  could  I  make  one  addition  to 
my  preceding  statement,  because  I  think  it  will  make  it  more  complete. 
Mr.  DiNGELL.  Certainly. 

Mr.  Brooks.  The  reason  that  I  think  it  is  good  to  force  a  viola- 
tion of  an  implicit  conspiracy  out  into  the  open  is  that  I  feel  that 
firms  oftentimes  do  have  great  pressure  to  reduce  prices.  If  they  can 
reduce  them  in  covert  ways,  then  they  can  succeed  in  doing  this  with- 
out breaking  up  the  basic  conspiracy.  But  if  they  have  to  do  it  in  the 
open,  and  the  economic  pressures  are  so  great  as  to  force  them  to 
openly  violate  the  conspiracy,  it  might  lead  to  the  breaking  up  of  the 
conspiracy. 

Now,  the  Neal  task  force  statement  about  sporadic  price-cutting 
being  a  procedure  by  which  conspiracy  is  broken  up,  I  think,  is  also 
correct.  But  there  is  no  basis  in  enforcement  for  anyone  to  feel  that 
Robinson-Patman  has  prohibited  a  sporadic  type  of  price  concession 
that  was  leading  to  the  breaking  up  of  a  conspiracy,  because  I  simply 
don't  think  any  cases  have  been  brought  in  situations  of  that  type.  So 
it  is  just  a  pointless  kind  of  fear. 

But  on  this  question  of  enforcement  I  think  that  we  have  to  admit 
that  if  there  aren't  enough  resources  to  enforce  the  law  across  the 
board,  that  you  automatically  have  to  select  what  you  are  going  to 
concentrate  your  resources  on. 

And  I  think  that  some  judgments  can  be  made  about  the  types  ot 
cases  that  would  do  the  most  good.  Now,  in  many  instances  things 
that  are  complained  about  simply  don't  have  much  effect  one  way  or 
another.  And  if  vou  don't  have  resources  to  enforce  all  of  the  act 
across  the  board,  I  think  you  can't  help  but  choose.  Because  you  take 
certain  things,  that  means  you  can't  take  others. 

Now,  I  don't  think  there  *is  any  attempt  to  reduce  the  level  of  en- 
forcement among  the  agencies.  It  seems  to  me  that  they  simply  have 
gotten  tied  up  in  some  knots  that  are  really  not  sufficient  basis  for  all 
this  controversy.  And  I  do  think  that  it  is  sort  of  a  b^ock  or  hangup 
that  has  caused  the  reduction  in  enforcement  rather  than  any  con- 
scious attempt  not  to  \mve  enforcement.  I  guess  there  might  be  some 
problem  of  agreeing  in  which  cases  it  should  be  enforced.  I  think  they 
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bring  cases — or  somebody  wants  to  bring  a  case,  and  somebody  else 
feels  that  it  really  is  not  a  very  worthy  case. 

Mr.  DiNGELL.  While  you  are  on  this  point,  Professor,  would  you 
address  yourself  to  the  question  of  whether  there  should  be  shifts  in 
emphasis.  Should  there  be  more  emphasis  in  a  particular  area,  or  less? 
And  if  so,  in  which  areas  of  Robinson-Patman  enforcement  would 
you  feel  that  tliere  should  be  more  emphasis  on  enforcement. 

Mr.  Brooks.  Well,  as  I  stated  in  my  statement,  the  secondary  line 
cases  should  be  concentrated  on  situations  where  there  is  a  cumulative 
pattern,  rather  than  just  the  sort  of  random  kind  of  thing  that  you 
have  in  some  markets — for  example,  the  auto  parts  cases.  Now,  those 
seem  to  be  sort  of  silly  cases  to  me,  because  the  entire  auto  parts  busi- 
ness is  a  vei-y  good  example  of  just  a  sort  of  helter-skelter  marketing 
situation,  and  you  even  had  items  in  the  record  where  they  would  ask 
an  auto  parts  dealer,  "Do  you  know  whether  you  were  injured?"  and  he 
would  say,  "I  wasn't  injured,"  and  they  would  say,  "But  how  do  you 
know  you  weren't  injured?"  and  the  guy  simply  couldn't  grasp  the 
question,  because  he  had  no  idea  Avhatsoever  of  how  he  could  be  injured 
by  this  kind  of  erratic,  random  pricing  variation  that  you  had  in  that 
market. 

But  I  think  where  you  have  sellers  treating  large  firms  differently 
from  small  firms,  and  ^^'here  you  can't  really  show  that  there  is  any 
real  difference  in  the  incremental  cost  of  serving  the  two  groups  of 
firms,  I  think  this  has  a  systematic  effect  and  puts  the  small  firms 
under  a  handicap  that  is  not  related  to  their  efficiency,  and  this  destroys 
the  validity  of  the  competitive  process  at  the  secondary  level. 

So  I  think  that  kind  of  distinction  could  be  made. 

And  I  also  think  that  predatory  pricing  is  something  that  does 
happen,  and  that  if  business  firms  found  out  that  enforcement  w^as 
being  neglected  in  that  areas,  there  would  be  a  lot  more  of  it  than  we 
have  now. 

One  interesting  thing  is  that  a  lot  of  the  called-for  "precision  in 
standards"  or  guidelines  for  enforcement  so  that  the  businessman  "can 
know  what  he  can  do  and  what  he  can't  do,"  are  really  wanted  so  that 
the  businessman  Avill  know  that  he  can  do  some  things  he  wants  to  do 
and  not  have  to  wony  about  the  law  being  after  him.  And  when  you 
bring  out  a  guideline  or  some  kind  of  ]5er  se  type  rule,  they  will  then 
l>lead  for  exceptions  and  say  that  this  is  a  ridiculous  rule  in  this  par- 
ticular case. 

So  that  in  effect  they  don't  like  it  either  way.  They  will  complain 
in  one  case  about  silly  rules  that  don't  make  sense,  and  in  the  other  case 
a  need  for  rules  so  that  they  will  know  what  they  can  do  and  what 
they  can't  do. 

And  I  think  that  if  we  are  going  to  use  expertise  that  we  shoidd 
use  exi^ertise  to  in  effect  decide  about  violations  on  the  basis  of  the 
facts,  and  not  because  of  rules  that  really  don't  fit  all  the  situations 
that  you  might  run  up  against. 

Mr.  DiNGKLL.  Professor,  I  would  like  to  thank  you  for  a  very  help- 
ful statement.  The  information  that  has  been  given  to  the  committee 
is  extremely  important  and  helpful.  1  have  read  your  prepared  state- 
ment with  a  great  deal  of  interest.  And  Mr.  Potvin  has  indicated  to  me 
that  he  has  a  number  of  questions  he  would  like  to  ask  after  he  has  had 
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an  opportunity  to  analyze  it  a  little  more  carefully.  And  if  this  is 
not  ott'ensi  ve,  we  would  like  to  do  that. 

Mr.  Brooks.  That  would  be  fine. 

(The  information  follows :) 

Comments  on  Additional  Questions 

In  view  of  the  analysis  of  the  Utah  Pic  case  that  I  have  presented,  a  serious 
doubt  is  cast  on  some  of  'the  Neal  report  recommendations,  since  that  report 
itself  stated  that  its  proposed  changes  would  oro/rf  cases  like  Utah  Pic!  One  of 
the  main  values  of  the  availability  of  private  enforcement  of  antitrust  is  that 
it  makes  possible  the  bringing  of  socially  desirable  litigation  that  would  otherwise 
not  be  attempted  because  of  limitations  on  public  enforcement  resources.  Then  too, 
those  officials  who  make  the  decision  on  whether  the  government  will  bring  a 
case  may  decide  that  the  case  has  no  public  interest,  but  this  may  be  based  on  a 
necessarily  limited  familiarity  with  the  facts  and  the  setting  of  the  case.  Those 
who  feel  injured,  who  know  the  facts  of  the  case  through  their  own  experience — 
should  at  least  have  the  right  to  have  their  case  heard  by  a  court,  if  they  feel 
that  their  case  is  persuasive  enough  to  warrant  the  use  of  their  own  resources 
for  private  litigation. 

I  feel  that  private  suits  which  encourage  competition,  such  as  Utah  Pic,  are 
of  much  more  public  value  than  direct  legal  action  against  undesirable  practices 
growing  out  of  a  lack  of  competition.  The  mileage  is  much  greater  with  an  ap- 
proach of  indirect  promotion  of  consumer  interest  through  the  promotion  of  active 
competition.  Informational  advertising  by  truly  competitive  firms  in  this  respect, 
and  much  advertising  is  of  this  tyije,  would  probably  be  a  far  more  effective  pro- 
moter of  consumer  interest  than  suits — public  or  private — against  fraud,  or 
public  provision  of  information.  To  the  extent  that  private,  as  well  as  public, 
resources  are  devoted  to  the  indirect  promotion  of  consumer  interest  through 
promotion  of  vigorous  comi)etition,  the  extra  mileage  provided  by  this  more  far- 
reaching  approach  to  consumerism  is  further  augmented.  The  resources  of  the 
business  firms  themselves  are  enlisted  on  the  side  of  the  consumer,  not  only  in 
the  competition  itself,  but  also  in  the  promotion  of  a  more  effective  competition. 
"What  is  good  for  General  Motors"  is  not  always  iad  for  the  country,  either, 
and  true  competition  results  in  a  harmony  of  business  interests  with  consumer 
interests.  The  advantages  of  competition  are  so  great  as  to  even  justify  con- 
siderable inefficiency,  if  that  is  required  to  have  it,  but  the  degree  of  inefficiency 
actually  involved — even  in  the  limited  number  of  cases  where  it  exists  at  all — 
is  usually  far  less  than  is  believed,  or  claimed. 

On  the  question  of  conglomerate  mergers:  while  waiting  for  the  results 
of  careful  research  on  their  economic  effects,  I  would  not  allow  them  to  proceed, 
as  Professor  Stigler  suggested,  but  I  would  prohibit  them  in  the  meantime. 
This  is  because  a  mistake  may  be  made  in  alfowiufj  them  as  well  as  in  prohibiting 
them,  but  it  would  be  much  more  difficult  to  reverse  the  first  kind  of  mistake 
than  the  second  kind,  should  the  results  of  careful  studies  call  for  reversal  of 
policy  toward  conglomerate  mergers.  Besides,  the  very  nature  of  conglomerates 
is  such  that  the  social  economic  cost  of  prohibiting  this  type  merger  is  probably 
quite  small,  so  there  is  much  to  gain,  and  little  to  lose,  by  such  a  policy,  at  least 
for  the  interim.  Stigler's  statement  that  government  tax  policy  has  encouraged 
conglomerates  doesn't  justify  the  conclusion  that  government  shouldn't  pro- 
hibit them.  Legal  prohibitions  may  exist  independent  of — even  in  spite  of — the 
particular  elements  that  may  provide  motivation  to  do  that  which  is  prohibited. 

Mr.  DiNGELL.  We  would  like  to  thank  you  for  your  appearance  this 
mornino;  and  for  the  time  and  care  you  have  put  in  preparation  for  it. 

If  there  is  no  further  business  to  come  before  the  subcomimttee  at 
this  time,  we  will  adjourn,  subject  to  the  call  of  the  Chair. 

(Wliereupon,  at  12  noon,  February  6,  1970,  the  subcommittee  was 
adjourned,  subject  to  the  call  of  the  Chair.) 


SMALL  BUSINESS  AND  THE  ROBINSON-PATMAN  ACT 


THURSDAY,   FEBRUARY   26,    1970 

House  of  Representatives,  Special  Subcommittee  on 
Small  Business  and  the  Eobinson-Patman  Act  of  the 
Select  Committee  on  Small  Business, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  :45  a.m.,  in  room 
2359  Rayburn  House  Office  Building,  Hon.  John  D.  Dingell  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Representatives  Dingell,  Smith,  and  Horton. 

Also  present :  Gregg  Potvin,  general  counsel ;  T.  J.  Oden,  subcom- 
mittee counsel ;  and  Fred  M.  Wertheimer,  minority  counsel. 

Mr.  Dingell.  The  subcommittee  will  come  to  order. 

This  is  a  continuation  of  the  hearings  of  the  special  subcommittee 
to  investigate  the  impact  of  the  Robii^son-Patman  Act  and  antitrust 
laws  on  small  business. 

Our  first  witness  is  Mr.  Henry  Bison,  Jr.,  of  Bison  and  Quinlan. 
That  pronunciation  is  correct,  isn't  it? 

Mr.  Bison.  That  is  correct,  Mr.  Chairman. 

Mr.  Dingell.  Welcome  to  the  subcommittee,  and  you  may  give  such 
statement  as  you  wish  to  give. 

And  Mr.  Potvin  tells  me  you  are  accompanied  by  Mr.  Watson 
Rogers. 

Mr.  Rogers,  we  are  happy  to  have  you. 

Gentlemen,  if  you  will  give  your  full  identification  for  purposes  of 
the  record,  the  Chair  will  recognize  you  for  such  statements  as  you 
choose  to  give. 

Mr.  Bison.  My  name  is  Henry  Bison,  Jr.  I  am  an  attorney  at  law, 
address  1317  F  Street  NIV.,  Washington,  D.C. 

Mr.  Rogers.  My  name  is  Watson  Rogers.  I  am  president  of  the 
National  Food  Brokers  Association,  1916  M  Street  NAV.,  here  in 
Wa^hinqfton. 

Mr.  Dingell.  Gentlemen,  you  may  proceed. 

TESTIMONY   OF  WATSON  ROGERS,   PRESIDENT,   NATIONAL  FOOD 
BROKERS  ASSOCIATION,  WASHINGTON,  D.C. 

Mr.  Rogers.  Mr.  Chairman,  if  we  may,  Mr.  Bison  and  I  have  very 
short  statements  which  we  would  like  to  present  and  then  be  available 
for  any  questions  you  may  have. 

Mr.  Dingell.  That  is  entirely  acceptable,  gentlemen. 

Mr.  Rogers.  Thank  you,  sir. 

Mr.  Chairman  and  gentlemen  of  the  committee,  my  name  is  Watson 
Rogers  and  I  am  president  of  the  National  Food  Brokers  Association 
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which  has  its  headquarers  here  in  Washington,  D.C.  Founded  in  1904, 
our  association  now  has  2,170  member  firms.  We  have  17  member 
firms  in  Canada  and  15  others  located  in  England,  Mexico,  Norway, 
Puerto  Rico,  Sweden,  and  West  Germany.  Our  I^.S.  members  handle 
the  majority  of  processed  food  sales  of  this  Nation  and  cover  all  50 
States  and  the  District  of  Columbia. 

Food  brokers  are  small  businessmen  who  are  local  sales  representa- 
tives for  manufacturers  and  processors  of  food  and  other  grocery  store 
products.  As  marketing  specialists  they  arrange  for  the  sale  and  dis- 
tribution of  the  products  of  these  manufacturers  and  processors  to  all 
the  wholesale  buyers  in  their  area,  both  chain  and  independent.  On 
an  average,  one  of  our  member  firms  sells  for  23  manufacturers  and 
sells  to  all  the  food  outlets  in  his  local  area. 

To  the  manufacturer  the  food  broker  is  the  sales  authority  on  his 
own  local  market.  The  buyers  depend  on  the  food  broker  as  a  valuable 
and  reliable  source  of  supplies.  Food  brokers  have  been  actively  serv- 
ing the  economy  of  this  country  for  well  over  a  century— yet  their 
growth  in  recent  years  has  far  outshadowed  their  great  accomplish- 
ments of  the  past. 

Food  brokers  today  have  achieved  new  sales  successes  and  are  on  the 
threshold  of  even  greater  accomplishments.  Describing  the  growth  in 
the  food  industry's  progress  in  the  1960's,  Grocery  Manufacturer 
magazine's  survey  showed  the  food  brokers'  sales  jumped  105  percent 
compared  to  a  growth  in  the  gi*ocery  store  sales  of  64  percent  and  a 
65  percent  sales  growth  rate  for  grocery  manufacturers. 

Sales  Management  magazine  reported  on  what  it  considered  a  revo- 
lution in  selling  to  the  grocery  field,  as  follows : 

Spawned  of  skyrocketing  sales  costs,  a  scarcity  of  selling  talent,  and  sagging 
productivity,  a  revolution  so  quiet  that  it  was  barely  noticed  until  recently  is 
fast  changing  the  sales  and  marketing  techniques  of  the  $86  billion  food  and 
grocery  market.  Over  the  past  8  years  alone,  especially  within  the  last  five,  more 
and  more  manufacturers  of  food  and  nonedible  items  sold  through  retail  outlets 
are  jettisoning  their  internal  sales  forces  and  turning  their  selling  problems  over 
to  food  brokers.  Food  brokerage,  of  course,  is  an  ancient  fixture  of  the  retail 
market,  and  this  in  itself  might  tend  to  obscure  the  radical  transformations  tak- 
ing place. 

Now,  we  cite  this  to  show  that  the  vital  po.sition  the  food  broker 
occupies,  and  the  outstanding  sales  job  he  does,  gives  him  a  unique 
opportunity  to  observe  the  workers  of  the  channels  of  food  distribu- 
tion. Perhaps  better  than  any  other  element  in  the  food  industry,  the 
food  broker  is  in  a  position  to  observe  the  effects  of  fair  and  free  com- 
petition compared  to  the  effects  of  price  discrimination  and  other  un- 
fair business  practices. 

Today  as  much  as  in  the  past  the  food  broker  sees  the  need  for  a 
strong  and  effective  Robinson-Patman  Act.  Our  grocery  industry 
thrives  on  fair  competition — vigorous — but  fair.  No  other  nation  on 
earth — either  in  the  past  or  today — has  enjoyed  the  benefits  of  such 
an  effective  food  distribution  system.  It  is  not  a  static  system,  but  one 
which  keeps  developing  new  improvements  and  processes — ever 
spurred  on  by  vigorous  competition.  We  believe  that  part  of  the  credit 
for  the  growth  of  the  food  industry  and  its  resulting  ability  to  pro- 
vide so  much  value  to  the  consumer  is  the  Robinson-Patman  Act. 

This  act  made  efficiency  a  factor  for  success  rather  than  coercive 
buying  power  and  price  discriminations.  What  does  our  new  economy 
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require  in  the  way  of  enforcement  of  the  Robinson-Patman  Act?  We 
believe  it  requires  more  vig;orous  and  unceasing  enforcement  because 
the  competitive  pressures  add  to  the  incentive  for  some  to  try  to  obtain 
even  a  small  price  discrimination. 

In  the  food  industry,  where  profit  margins  are  so  low,  even  a  small 
discrimination  can  make  a  tremendous  difference.  Thus,  what  some 
might  consider  a  very  minor  discrimination  could  result  in  very  harm- 
ful eifects  to  the  forces  of  competition  in  the  food  industry. 

It  is  not  our  intention  to  review  for  the  committee  at  length  the 
liistory  which  made  the  Robinson-Patman  Act  necessary.  We  believe 
that  the  committee  members  and  its  staff  are  very  familiar  with  it. 
We  do  urge,  however,  that  in  any  analysis  and  consideration,  the 
history  be  taken  into  account.  With  the  present  size  of  the  industry, 
the  discrimination  and  chaotic  conditions  that  existed  before  the  act 
was  passed  would  be  magnified  many  times. 

People  who  were  active  in  the  food  industry  before  1936  can  well 
attest  to  the  serious  threat  to  fair  competition  that  existed.  It  is  a  well 
known  fact  that  coercive,  monopolistic  buying  power  was  exercised  by 
certain  buyers.  Unfair  price  discriminations,  such  as  false,  unearned 
quantity  discounts,  phoney  brokerage  payments,  secret  rebates,  allow- 
ances, and  preferential  treatment  were  rampant.  Manufacturers,  whole- 
salers, and  retailers  all  were  subject  to  discriminatory  tactics.  Threats 
and  coercive  measure  were  used  to  obtain  concessions.  There  was  great 
unrest  on  the  part  of  small  and  independent  business  as  well  as  many 
of  the  large  concerns. 

These  situations  were  proved  in  investigations  made  by  the  Federal 
Trade  Commission  and  by  a  special  congressional  committee. 

Gentlemen,  looking  at  the  present  status  of  the  food  industry,  as 
well  as  the  past  history,  we  feel  very  emphatically  tliat  more  than  ever 
there  is  a  strong  need  for  an  effective  Robinson-Patman  Act,  prop- 
erly enforced.  Any  effort  to  weaken  the  act  or  its  enforcement  would 
have  a  most  harmful  effect  on  competition  in  the  food  industry,  and 
thus  would  hurt  the  American  consumer. 

I  thank  you  very  much,  Mr.  Chairman. 

That  completes  my  prepared  statement.  If  you  would  like  Mr. 
Bison  to  make  his  A^ery  brief  statement  now,  then  we  would  be 
available  for  questions. 

Mr.  DiNGELL.  The  Chair  wishes  to  commend  you  for  a  very  fine,  well 
thought  out  statement,  and  the  Chair  will  now  recognize  Mr.  Bison  for 
his  statement. 

TESTIMONY  OF  HENRY  BISON,  JR.,  ATTORNEY,  WASHINGTON,  B.C. 

Mr.  Bison.  Thank  you,  Mr.  Chairman. 

I  am  Henry  Bison,  Jr.,  a  practicing  attorney,  and  a  partner  in  the 
law  firm  Bison  &  Quinlan,  with  offices  in  Washington,  D.C. 

The  views  I  express  are  my  own  and  based  on  over  20  years'  experi- 
ence representing  individuals,  firms,  and  organizations  in  the  food  in- 
dustry. I  am  now,  and  have  been  for  many  years,  general  counsel  of 
both  the  National  Food  Brokers  Association  and  the  National  Associa- 
tion of  Retail  Grocers  of  the  United  States. 

Throughout  my  professional  career,  I  have  consistently  represented 
food  industry  groups  regarded  as  supporters  of  the  Robinson-Patman 
Act  before  Federal  courts  and  the  Federal  Trade  Commission. 
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My  latest  published  article  on  the  subject  is  entitled.  "The  'Services 
Rendered'  Provision  in  the  Brokerage  Section  of  the  Robinson-Pat- 
man  Act." 

I  wonder  if  you  would  like  to  have  some  portion  of  that  inserted  m 
the  record  here.  I  would,  Mr.  Chairman;  I  would  be  glad  to  confer 
with  your  counsel  on  that  matter. 

Mr.  DiNGELL.  I  think  that  would  be  entirely  appropriate.  If  you 
would  consult  with  counsel  with  regard  to  that,  I  am  sure  you  and  he 
can  work  out  what  you  want  to  include  in  the  record,  Mr.  Bison. 

Mr.  HoRTON.  Perhaps  the  whole  article  ought  to  be  put  in.  I  think 
it  would  be  very  helpful. 

Mr.  Bison.  I  would  be  very  happy  to  do  that.  I  appreciate  the 
opportunity. 

Mr.  HoRTON.  Fine. 

CThe  article  follows:") 


■I 
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[Reprinted  from  Notre  Dame  Lavvver,  February  1966] 

THE  "SERVICES  RENDERED"  PROVISION  IN  THE  BROKERAGE 
SECTION  OF  THE  ROBINSON-PATMAN  ACT 

Henry  J.  Bison,  Jr.* 

No  expression  in  the  Robinson-Patman  Act  has  received  more  attention 
than  the  "for  services  rendered"  provision  in  section  2(c).^  For  many  years  it 
has  been  an  important  issue  in  a  considerable  amount  of  litigation.  Various 
efforts  have  been  made  to  interpret  the  "services  rendered"  terminology  as  a 
general  exception  in  the  brokerage  section,  which  permits  buyers  and  their  agents 
to  receive  brokerage  in  one  form  or  another  on  their  purchases.  These  attempts 
have  not  met  with  success,  and  some  have  concluded  that  the  "services  rendered" 
provision  has  been  read  out  of  the  act.^ 

Section  2(c)  applies  to  a  buyer  who  receives  brokerage  or  other  compensa- 
tion in  its  place  from  a  seller,  or  his  intermediary,  on  the  buyer's  purchases.  It  also 
relates  to  the  paying  of  such  brokerage  by  a  seller.  The  question  presented  is 
whether  the  words  "except  for  services  rendered  in  connection  with  the  sale  or 
purchase  of  goods,  wares,  or  merchandise"  permit  a  buyer  to  receive  (and  a 
seller  to  grant)  brokerage  or  any  allowance  or  discount  in  place  of  brokerage 
on  his  purchases.  Does  section  2(c)  absolutely  prohibit  a  buyer  or  his  agent 
from  receiving  "anything  of  value  as  a  commission,  brokerage,  or  other  com- 
pensation, or  any  allowance  or  discount  in  lieu  thereof"  from  a  seller  or  his 
agent  on  the  buyer's  purchases?  Can  a  buyer  render  services  to  a  seller  in  con- 
nection with  the  buyer's  purchases  to  justify  his  receiving  brokerage  from  a 
seller? 

To  fully  understand  section  2(c)  one  must  consider  the  legislature's  intent 
in  enacting  the  Robinson-Patman  Act.  It  has  been  stated  that  the  basic  purpose 
of  the  act  is 

to  restore,  so  far  as  possible,  equality  of  opportunity  in  business  by  strength- 
ening antitrust  laws  and  by  protecting  trade  and  commerce  against  unfair 
trade  practices  and  unlawful  price  discrimination,  and  also  against  restraint 
and  monop>oly  for  the  better  protection  of  consumers,  workers,  and  inde- 
pendent producers,  manufacturers,  merchants,   and   other  businessmen.* 


*  Member,  District  of  Columbia  Bar,  Maryland  Bar;  B.S.,  Miami  University,  1941 ;  M.A., 
Ohio  State  University,  1942;  LL.B.,  Georgetown  University  Law  School,  1946;  General  Counsel, 
National  Association  of  Retail  Grocers;  partner,  Bison  &  Quinlan,  Washington,  D.C.  Mr.  Bison 
is  the  author  of  "Economic  Protective  Power  of  States  Under  the  Commerce  Clause,"  which 
appeared  in  volume  thirty-eight  of  the  Georgetown  Law  Journal. 

1  Section  2(c)  provides: 

[I]t  shall  be  unlawful  for  any  person  engaged  in  commerce,  in  the  course  of 
such  commerce,  to  pay  or  grant,  or  to  receive  or  accept,  anything  of  value  as  a  com- 
mission, brokerage,  or  other  compensation,  or  any  allowance  or  discount  in  lieu 
thereof  except  for  services  rendered  in  connection  with  the  sale  or  purchase  of  goods, 
wares,  or  merchandise,  either  to  the  other  party  to  such  transaction  or  to  an  agent, 
representative,  or  other  intermediary  therein  where  such  intermediary  is  acting  in  fact 
for  or  in  behalf,  or  is  subject  to  the  direct  or  indirect  control,  of  any  party  to  such 
transaction  other  than  the  person  by  whom  such  compensation  is  so  granted  or  paid. 
(Eftiphasis  added.) 
49  Stat.  1527  (1936),  15  U.S.C.  §  13(c)   (1964). 

2  Att'y  Gen.  Nat'l  Comm.  Antitrust  Rep.  188  (1955). 

3  H.R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess.  3  (1936). 
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The  aim  of  section  2(c)  is  to  prevent  abuse  of  the  brokerage  function.  Prior 
to  enactment  of  the  law  it  was  the  practice  of  certain  buyers  to  demand  the 
allowance  of  brokerage  on  their  purchases.*  Sometimes  this  involved  payments 
to  fictitious  brokers  who  turned  them  over  to  their  employers.  This  was  deemed 
to  be  only  one  method  of  abusing  the  brokerage  function.  Section  2(c)  is  phrased 
broadly  to  cover  all  means  by  which  brokerage  could  be  used  to  effect  price 
discrimination.^ 

I.  Appellate  Decisional  Law 

Appellate  adjudications  directly  on  this  issue  have,  for  almost  three  decades, 
unanimously  held  that  section  2(c)  expresses  an  absolute  prohibition  against 
a  buyer  - — ■  either  directly  or  through  one  acting  as  his  agent  —  receiving  broker- 
age, or  other  compensation  in  lieu  thereof,  from  a  seller  on  the  buyer's  own 
purchases.®  To  interpret  the  "services  rendered"  provision  as  a  general  excejv 
tion  allowing  buyers  to  receive  brokerage  was  regarded  as  contrary  to  the  purpose 
of  the  law.  The  Fourth  Circuit  contended : 

If  it  were  a  sufficient  basis  to  bring  the  allowance  of  brokerage  commis- 
sions within  the  [for  services  rendered]  exception  of  the  section,  every  pur- 
chasing agent  for  a  chain  of  stores  might  lawfully  receive  such  commissions; 
for  he  does  for  the  stores  of  his  chain  precisely  what  is  done  by  Oliver  [in 
this  case  acting  as  an  agent  for  a  group  of  buyers]  for  the  subscribers  to 
its  service  and  benefits  the  sellers  in  making  sales  in  precisely  the  same 
way.  We  have  no  doubt  that  it  was  just  this  sort  of  thing  that  it  was  the 
purpose  of  the  act  to  prevent.^ 

In  interpreting  section  2(c),  the  courts  have  adopted  various  modes  of 
reasoning.  One  basis  is  that  buyers  and  their  agents  have  an  interest  in  conflict 
with  sellers*  which  prevents  them  from  rendering  services  to  sellers  in  such  a 
manner  as  to  justify  buyers  receiving  brokerage  on  their  own  purchases.®  Thus, 
one  court  held  that  a  buyer  may  not  be  compensated  for  services  rendered  by 


4  Id.  at   15. 

5  FTC  V.  Henry  Broch  &  Co.,  363  U.S.  166,  169  ( 1960) . 

6  Western  Fruit  Growers  Sales  Co.  v.  FTC,  322  F.2d  67  (9th  Cir.  1963),  cert,  denied,  376 
U.S.  907  (1964);  Independent  Grocers  Alliance  Distrib.  Co.  v.  FTC,  203  F.2d  941  (7th  Cir. 
1953) ;  Modem  Marketing  Servs.,  Inc.  v.  FTC,  149  F.2d  970  (7th  Cir.  1945)  ;  FTC  v.  Herzog, 
150  F.2d  450  (2d  Cir.  1945) ;  Southgate  Brokerage  Co.  v.  FTC,  150  F.2d  607  (4th  Cir.),  cert, 
denied,  326  U.S.  774  (1945);  Fitch  v.  Kentucky-Tennessee  Light  &  Power  Co.,  136  F.2d  12 
(6th  Cir.  1943);  Quality  Bakers  of  America  v.  FTC,  114  F.2d  393  (1st  Cir.  1940);  Webb- 
Crawford  Co.  V.  FTC,  109  F.2d  268  (5th  Cir.),  cert,  denied,  310  U.S.  638  (1940);  Great 
Atl.  &  Pac.  Tea  Co.  v.  FTC,  106  F.2d  667  (3d  Cir.  1939),  cert,  denied,  308  U.S.  625 
(1940);  Oliver  Bros.  v.  FTC,  102  F.2d  763  (4th  Cir.  1939);  Biddle  Purchasing  Co.  v.  FTC, 
96  F.2d  687  (2d  Cir.),  cert,  denied,  305  U.S.  634  (1938). 

7  Oliver  Bros.  v.  FTC,  102  F.2d  763,  770  (4th  Cir.  1939). 

8  We  may  not  be  in  as  intimate  touch  with  the  ways  of  commerce  as  the  Commis- 
sion, but  we  would  be  naive  indeed  if  we  believed  that  buyers  would  have  any  great 
solicitude  for  the  welfare  of  their  commercial  antagonists,  sellers.  The  seller  wants  the 
highest  price  he  can  get  and  the  buyer  wants  to  buy  as  cheaply  as  he  can,  and  to 
achieve  their  antagonistic  ends  neither  expects  the  other,  or  can  be  expected,  to  lay  all 
his  cards  face  up  on  the  table.   Battle  of  wits  is  the  rule. 

Forster  Mfg.  Co.  v.  FTC,  335  F.2d  47,  55-56  (1st  Cir.  1964). 

9  The  Report  of  the  House  Judiciary  Committee  explained  the  reasoning  for  this  concept 
by  pointing  out  that  in  a  sales  transaction 

the  positions  of  buyer  and  seller  are  by  nature  adverse,  and  it  is  a  contradiction  in 
terms  incompatible  with  his  natural  function  for  an  intermediary  to  claim  to  be  ran- 
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his  agents  who,  it  was  claimed,  acted  also  as  agents  of  the  seller/"    The  court 

said: 

It  is  obvious  that  dual  representation  by  agents  opens  a  wide  field 
for  fraud  and  oppression.  Conflicting  interests  are  always  engaged  when 
an  attempt  is  made  by  buyers  and  sellers  to  arrive  at  a  market  price  for 
commodities.  We  entertain  no  doubt  that  it  was  the  intention  of  Congress 
to  prevent  dual  representation  by  agents  purporting  to  deal  on  behalf  of 
both  buyer  and  seller.  For  this  reason  paragraph  (c)  is  framed  by  dis- 
junctives. The  edge  of  the  paragraph  cuts  two  ways,  prohibiting  the  pay- 
ment or  receipt  of  commissions,  discounts  or  brokerage  to  the  adversary 
party  by  the  other's  agent.  The  phrase  "except  for  ser\'ices  rendered"  is 
employed  by  Congress  to  indicate  that  if  there  be  compensation  to  an 
agent  it  must  be  for  bona  fide  brokerage,  viz.,  for  actual  services  rendered 
to  his  principal  by  the  agent.  The  agent  cannot  serve  two  masters,  simul- 
taneously rendering  services  in  an  arm's  length  ti'ansaction  to  both.  While 
the  phrase,  "for  services  rendered,"  does  not  prohibit  payment  by  the  seller 
to  his  broker  for  bona  fide  brokerage  services,  it  requires  that  such  service 
be  rendered  by  the  broker  to  the  person  who  has  engaged  him.  In  short, 
a  buying  and  selling  service  cannot  be  combined  in  one  person.^* 

The  legislative  history  of  the  brokerage  clause  supports  this  view.  Congress- 
man Utterback,  who  was  in  charge  of  the  legislation  in  the  House  of  Repre- 
sentatives and  submitted  the  House  report  on  the  bill  for  the  Committee  on  the 
Judiciary  stated: 

The  bill  prohibits  payment  or  allowance  of  brokerage  or  commission  except 
for  services  rendered.  As  explained  more  fully  in  the  report  of  the  House 
Committee  on  the  Judiciary,  this  refers  to  true  brokerage  services  rendered 
in  fact  for  the  party  who  pays  for  them,  whether  he  be  an  agent  employed 
and  paid  by  the  seller  to  find  market  outlets  or  one  employed  and  paid 
by  the  buyer  to  find  sources  of  supply.^^ 

Thus,  the  "services  rendered"  provision  in  section  2(c)  was  interpreted  to 
qualify  the  prohibition  therein  so  as  to  allow  a  seller  or  a  buyer  to  pay  brokerage 
to  his  agent  for  services  he  actually  renders  to  his  principal. 

According  to  informed  commentators  this  construction  has  been  approved 
by  the  appellate  courts.^^  The  courts  have  held  that  services  rendered  by  buyers 
and  their  agents  are  in  connection  with  their  "own  purchase,  ownership  or 
resale  of  the  goods;  and  these  services  it  renders,  not  to  those  from  whom  the 
goods  are  purchased,  but  to  itself."^*    Such  benefits  as  sellers  receive  are  either 


dering  services  for  the  seller  when  he  is  acting  m  fact  for  or  under  the  control  of  the 
buyer,  and  no  seller  can  be  expected  to  pay  such  an  intermediary  so  controlled  for  such 
services  unless  compelled  to  do  so  by  coercive  influences  in  compromise  of  his  natural 
interest. 
H.R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess.  15  (1936). 

10  Great  Ad.  &  Pac.  Tea  Co.  v.  FTC,  106  F.2d  667  (3d  Cir.  1939). 

11  Mat  674-75. 

12  80  Cong.  Reg.  9418  (1936). 

13  Att'y  Gen.  Nat'l  Comm.  Antitrust  Rep.  188,  192  (1955). 

14  Southgate  Brokerage  Co.  v.  FTC,  150  F.2d  607,  610  (4th  Cir.  1945).  See  Western 
Fruit  Growers  Sales  Co.  v.  FTC,  322  F.2d  67  (9th  Cir.  1963) ;  Modern  Marketing  Servs.,  Inc. 
V.  FTC,  149  F.2d  970  (7th  Cir.  1945);  Great  Ad.  &  Pac.  Tea  Co.  v.  FTC,  106  F.2d  667 
(3d  Cir.  1939)  ;  Oliver  Bros.  v.  FTC,  102  F.2d  763  (4th  Cir.  1939). 
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rendered  as  a  gratuity,"    donated/*'  or  incidental  to  the  purchase  and  sale." 

One  thread  that  runs  through  appellate  interpretations  of  the  "services 
rendered"  provision  is  the  fundamental  concern  of  Congress  to  prevent  the  diver- 
sion of  brokerage  —  or  benefits  derived  therefrom  —  to  buyers  who  would  be 
able,  because  of  their  purchasing  power,  to  gain  an  advantage  over  competitors. 
Such  diversion  would  force  a  higher  disproportionate  share  of  the  sellers' 
selling  costs,  on  buyers  who  were  discriminated  against,  with  sales  to  favored 
buyers  bearing  less  than  their  appropriate  share.  The  courts  have  construed  the 
provision  so  as  to  efTectuate  the  act's  primary  purpose  of  preventing  this  result. 

Even  where  it  may  be  conceded  that  buyers  or  their  agents  rendered  a 
service  to  sellers,  courts  have  construed  the  prohibition  as  preventing  buyers 
receiving  brokerage  from  a  seller  or  a  seller's  agent.  Commenting  on  the  con- 
tention that  "except  for  services  rendered"  reflects  congressional  recognition 
that  a  buyer  or  his  agent  may  perform  services  for  a  seller  in  a  sales  transaction 
for  which  a  seller  may  pay  and  a  buyer  may  receive  brokerage,  one  court 
observed : 

The  construction  contended  for  makes  much  of  its  [brokerage  section] 
language  meaningless;  it  does  violence  to  the  purpose  of  the  Act  and  has 
been  explicitly  rejected  in  other  circuits.  It  is  plain  enough  that  the  para- 
graph, [Section  2(c)]  taken  as  a  whole,  is  framed  to  prohibit  the  payment 
of  brokerage  in  any  guise  by  one  party  to  the  other,  or  the  other's  agent, 
at  the  same  time  expressly  recognizing  and  saving  the  right  of  either  party 
to  pay  his  own  agent  for  services  rendered  in  connection  with  the  sale  or 
purchase.^^ 

In  Oliver  Bros.  v.  FTC,  the  Fourth  Circuit  said : 

And  even  if  it  were  true  that  Oliver  rendered  services  to  the  sellers, 
we  do  not  think  that  this  would  change  the  situation.  No  one  would  con- 
tend that,  without  violating  this  section,  a  broker  representing  the  seller 
could  give  his  commissions  to  the  buyer;  for  in  such  case  the  action  of  the 
broker  would  be  the  action  of  his  principal,  the  seller,  and  would  amount 
to  the  allowance  of  commissions  by  the  seller  to  the  other  party  to  the 
transaction  in  direct  violation  of  the  statutory  provision.  As  we  have  seen, 
it  constitutes  a  clear  violation  of  the  section  for  the  buyer  to  receive  com- 
missions allowed  an  agent  who  represents  him  alone.  If,  therefore,  the 
buyer  may  not  receive  commissions  allowed  either  his  own  agent  or  the 
agent  of  the  seller,  it  would  seem  to  follow  necessarily  that  he  may  not 
receive  commissions  allowed  a  broker  who  is  the  agent  of  both.^^ 

Without  a  single  contrary  decision,  the  appellate  courts  have  held  that  the  excep- 
tion in  section  2(c)  of  payments  "for  services  rendered"  does  not  apply  to  services 
rendered  by  a  buyer,  or  a  buyer's  representative,  to  a  seller  on  the  buyer's  pur- 
chases.*" 


15  Southgate  Brokerage  Co.  v.  FTC,  150  F.2d  607,  611  (4th  Cir.  1945). 

16  Oliver  Bros.  v.  FTC,  102  F.2d  763,  766  (4th  Cir.  1939). 

17  Modem  Marketing  Servs.,  Inc.  v.  FTC,.l49  F.2d  970,  978  (7th  Cir.  1945). 

18  Quality  Bakers  of  America  v.  FTC,  114  F-.2d  393,  398  (1st  Cir.  1940). 

19  102  F.2d  763,  770  (4th  Cir.  1939). 

20  One  lower  court  has  taken  a  contrary  view.    It  held  that  jobbers  who  were  also  buyers 
rendered  a  brokerage  service  to  the  seller,  viz.,  bringing  buyer  and  seller  together,  for  which  they 
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The  dictum  of  the  Supreme  Court  in  the  original  Broch  case  dealing  with 
the  "services  rendered"  exception^^  has  been  interpreted  as  authority  for  holding 
that  a  buyer  might  render  brokerage  services  to  a  seller  to  justify  receiving  a 
brokerage  payment  or  discount. ^^  However,  the  majority  opinion  emphasizes 
that  section  2(c)  covers  all  means  by  which  brokerage  could  be  used  to  effect 
price  discrimination."^  Moreover,  in  applying  section  2(c)  to  direct  as  well  as 
indirect  allowances  by  a  seller's  broker  to  a  buyer,  the  Court  rejected  a  con- 
struction that  would  have  removed  one  of  the  "absolute"  bans  of  the  section.^* 
Thus,  the  use  of  the  Broch  case  as  authority  for  the  doctrine  that  the  "services 
rendered"  exception  allows  buyers  to  receive  brokerage  on  their  purchases  appears 
to  be  based  on  a  strained  construction.  It  was  not  a  case  where  the  buyer  claimed 
or  received  any  brokerage  allowance  or  discount  as  compensation  for  services. 

II.  Identifying  Cases  Cognizable  Under  Section  2(c) 

While  appellate  courts  have  consistently  rejected  attempts  to  construe  the 
"services  rendered"  exception  in  section  2(c)  as  permitting  the  diversion  of 
brokerage,  or  an  allowance  in  lieu  thereof,  to  buyers  on  their  purchases,  it  is 
important  to  recognize  that  section  2(c)  covers  only  anything  of  value  as  a 
commission,  brokerage  or  other  compensation,  or  any  allowance  or  discount  in 
lieu  thereof.^^  It  does  not  apply  to  a  payment  which  is  not  brokerage  or  to  an 
allowance  not  given  or  received  in  the  place  of  brokerage. 

The  primary  question  is  not  whether  a  buyer  has  rendered  services  — 
whatever  they  may  be  —  to  a  seller,  but  whether  the  payment,  allowance  or 
discount  amounted  to  a  direct  or  indirect  payment  of  brokerage  by  one  party 
to  the  opposite  party  in  a  sale  or  purchase.  The  answer  to  this  question  is  of 
crucial  importance  because  buyers  may  receive  payments  or  allowances  from 
sellers,  e.g.,  cooperative  merchandising  payments  permitted  under  section  2(d), 


can  receive  a  commission  from  the  seller.  The  court  gave  great  weight  to  its  finding  that  the 
jobber-buyers  resell  only  at  a  price  fixed  by  the  seller.  It  developed  the  anomalous  interpreta- 
tion that  the  "for  services  rendered"  exception  applies  to  a  buyer  receiving  brokerage  on  his 
purchases  if  the  buyer  resells  the  merchandise  at  a  price  fixed  by  the  seller.  The  inevitable  con- 
sequence of  this  theory  is  to  promote  price  rigidity  and  uniformity.  It  raises  a  host  of  problems 
relating  to  resale  price  maintenance.  Empire  Rayon  Yarn  Co.  v.  American  Viscose  Corp.,  238 
F.  Supp.  556  (S.D.N.Y.  1965).  See  also  United  States  v.  Parke,  Davis  &  Co.,  362  U.S.  29 
(1960). 

21  There  is  no  evidence  that  the  buyer  rendered  any  services  to  the  seller  or  to  the 
respondent  nor  that  anything  in  its  method  of  dealing  justified  its  getting  a  discrimi- 
natory price  by  means  of  a  reduced  brokerage  charge.  We  would  have  quite  a  different 
case  if  there  were  such  evidence  and  we  need  not  explore  the  applicability  of  §  2(c)  to 
such  circumstances. 

FTC  V.  Henry  Broch  &  Co.,  363  U.S.  166,  173  (1960). 

22  Empire  Rayon  Yam  Co.  v.  American  Viscose  Corp.,  238  F.  Supp.  556  (S.D.N.Y.  1965). 

23  FTC  V.  Henry  Broch  &  Co.,  363  U.S.  166,  169  (1960). 

24  An  interesting  and  frequently  ignored  aspect  of  the  Broch  case  on  the  question  of 
whether  buyers  may  render  services  to  sellers  and  receive  brokerage  allowances  as  compensation 
for  such  services  is  that  the  minority  opinion  by  four  members  of  the  court  expressed  the  view 
that  under  the  statutory  scheme  in  section  2(c),  neither  a  buyer  nor  his  intermediary  can  per- 
form legitimate  brokerage  services  for  a  seller  to  provide  an  exemption  under  the  "services 
rendered"  provision.   Id.  at  181   (dissenting  opinion). 

25  "Section  2(c)  is  narrowly  drawn  to  condemn  the  practice  of  exchanging  brokerage  be- 
tween buyer  and  seller,  whether  the  exchange  be  an  open  payment  or  disguised  as  a  discount  or 
allowance."   Western  Fruit  Growers  Sales  Co.  v.  FTC,  322  F.2d  67,  69  (9th  Cir.  1963). 
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which  do  not  involve,  directly  or  indirectly,  any  payment  of  brokerage.^®  A 
discriminatory  preference  may  not  be  cognizable  at  all  under  section  2(c).  The 
question  as  to  whether  a  competitive  advantage  was  given  a  buyer  through  the 
payment  of  brokerage,  or  an  allowance  in  lieu  thereof,  must  be  determined  by 
examination  of  the  facts  and  circumstances  in  each  case.  One  cannot  presume 
the  nexus  between  a  preferential  payment  and  the  diversion  of  brokerage.  In- 
deed, there  must  be  substantial  evidence  in  the  record  to  support  any  inference 
that  concessions  received  by  a  buyer  were  in  lieu  of  brokerage.^'^  The  mere  fact 
that  a  buyer's  strong  purchasing  power  enabled  him  to  buy  at  favorable  prices 
will  not  warrant  finding  a  violation  of  2(c).^*  Every  reduction  in  price,  coupled 
with  a  reduction  in  brokerage,  does  not  compel  the  conclusion  that  an  allowance 
in  lieu  of  brokerage  has  been  granted.^®  However,  a  fact  of  this  importance 
cannot  be  overlooked,  and  where  a  price  reduction  is  offset  by  the  amount  of 
reduced  brokerage  the  coincidence  must  be  satisfactorily  explained  by  the  one 
charged  with  a  brokerage  violation.^"  Where  a  price  reduction  is  tantamount 
to  a  discriminatory  receipt  of  brokerage  by  a  buyer,  the  absolute  ban  of  2(c) 
may  apply.^^ 

The  law  does  not  allow  the  circumvention  of  the  brokerage  section  by  subter- 
fuges involving  indirect  discounts  in  lieu  of  brokerage.  The  mere  fact  that  the 
documents  recording  the  sale  make  no  mention  of  brokerage  or  compensation 
in  lieu  thereof  will  not  prevent  a  finding  that  such  an  allowance  was  given  when 
the  facts  surrounding  the  transaction  support  this  conclusion.^^  The  true  charac- 
ter of  the  payment  or  allowance  depends  on  all  the  facts  involved,  including  the 
relationship  of  the  parties,  their  customary  business  practices,  deviations  there- 
from and  their  dealings  with  customers  and  suppliers.  Self-serving  notations  on 
invoices  stating  the  purpose  of  an  allowance  are  not  conclusive  in  this  regard.^^ 

The  Thomasville  Chair  case^*  is  important  to  consider  at  this  point.  It  in- 
volved the  application  of  section  2(c)  to  a  manufacturer  which  granted  a  lower 
price  to  approximately  four  percent  of  its  purchasers  and  accorded  its  salesmen 
a  fifty  percent  lower  commission  on  sales  to  these  purchasers.  The  Fifth  Circuit 
held  that  the  reduction  in  commissions  accompanied  by  a  reduction  in  price 
could  not  result  in  a  violation  of  section  2(c)  unless  the  price  reduction  was 
shown  to  be  unjustified  under  section  2(a)  on  the  basis  of  differences  in  the 
costs  of  sales,  including  the  commission  differential,  resulting  from  differing 
methods  or  quantities  in  which  the  goods  were  sold  or  delivered.  Thus,  in  the 
context  of  this  case,  the  court  read  the  cost  defense  of  section  2(a)  into  section 


26  "There  is  no  necessity  for  calling  something  brokerage  that  is  not."  Robinson  v.  Stanley 
Home  Prods.,  Inc.,  272  F.2d  601,  604  (1st  Cir.  1959).  The  corollary  to  this  is  that  there  is  no 
necessity  for  calling  brokerage  something  that  it  is  not.  See  FTC  v.  Washington  Fish  &  Oyster 
Co.,  282  F.2d  595  (9th  Cir.  1960)  ;  In  re  Whitney  &  Co.,  273  F.2d  211   (9th  Cir.  1959) . 

27  Central  Retailer-Owned  Grocers,  Inc.  v.  FTC,  319  F.2d  410  (7th  Cir.  1963). 

28  Id.  at  414. 

29  FTC  V.  Henry  Broch  &  Co.,  363  U.S.  166,  175  (1960). 

30  FTC  V.  Washington  Fish  &  Oyster  Co.,  282  F.2d  595  (9th  Cir.  1960). 

31  FTC  V.  Henry  Broch  &  Co.,  363  U.S.  166,  176  (1960). 

32  In  re  Whitney  &  Co.,  273  F.2d  211,  214  (9th  Cir.  1959). 

33  FTC  V.  Washington  Fish  &  Oyster  Co.,  282  F.2d  595  (9th  Cir.  1960);  Flotill  Prods., 
Inc.,  3  Trade  Reg.  Rep.  If  16970  (F.T.C.  June  26,  1964). 

34  Thomasville  Chair  Co.  v.  FTC,  306  F.2d  541  (5th  Cir.  1962). 
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2(c).  It  did  this  notwithstanding  a  clear  holding  by  the  Supreme  Court  in  the 
Broch  case  that:  "Section  2(c)  ...  is  independent  of  §  2(a)  and  was  enacted 
by  Congress  because  §  2(a)  was  not  considered  adequate  to  deal  with  abuses 
of  the  brokerage  function.""  Furthermore,  the  majority  opinion  in  the  Broch 
case  specifically  disapproved  fusing  the  provisions  of  2(a),  which  permits  the 
defense  of  cost  justification,  with  those  of  2(c),  which  does  not.^*  Despite  this, 
the  court  in  the  Thomasville  Chair  case  found  that  on  the  facts  of  the  case 
before  it  no  violation  of  section  2(c)  would  result  unless  the  price  differences 
involved  were  not  justified  under  the  cost  defense  proviso  in  section  2(a). 

This  case  is  important  because  of  the  Federal  Trade  Commission's  memo- 
randum accompanying  its  dismissal  of  the  complaint.  The  memorandum  con- 
tained the  following  statement: 

We  read  the  Court  of  Appeals'  decision  as  holding  that  the  Com- 
mission, in  a  case  in  which  it  is  alleged  that  a  seller  has  violated  Section 
2(c)  of  the  Clayton  Act  by  passing  on  a  reduction  in  brokerage  to  favored 
buyers  in  the  form  of  a  discriminatory  price  reduction,  may  not  rely  solely 
on  the  fact  that  the  seller  has  paid  less  brokerage  on  the  sales  at  the  lower 
price,  but  must  establish  a  causal  relationship  between  the  reduced  broker- 
age and  the  reduced  sales  price.  The  Commission  does  not,  however, 
acquiesce  in  the  opinion  of  the  Court  of  Appeals  as  such,  which  contains 
dicta  with  which  the  Commission  does  not  necessarily  agree.  Since  the 
Commission  does  not  believe  that  the  public  interest  would  be  advanced 
by  a  further  proceeding  to  establish  whether  respondent  has  violated  Section 
2(c),  the  complaint  must  be  dismissed.^'^ 

Although  the  Commission  did  not  acquiesce  in  the  opinion  of  the  court, 
there  is  some  basis  for  questioning  the  assertion  that  the  court's  decision  was 
based  on  a  requirement  that  there  be  "a  causal  relationship  between  the  reduced 
brokerage  and  the  reduced  sales  price."  It  appears  more  reasonable  to  conclude 
that  the  court  was  not  concerned  with  what  caused  the  reduced  prices  involved, 
but  rather  whether  they  were  justified  under  the  cost  defense  of  section  2(a). 
It  seems  to  have  taken  the  position  that,  because  section  2(a)  permits  price 
differentials  based  on  savings  in  selling  costs  resulting  from  differing  methods 
of  distribution,  a  seller  may  be  free  to  pass  on  to  selected  buyers,  in  the  form  of 
a  price  reduction,  any  differential  between  his  ordinary  brokerage  expense  and 
the  brokerage  expense  which  he  pays  on  sales  to  such  buyers.  It  was  precisely 
this  contention  with  respect  to  a  seller's  broker  that  the  Supreme  Court  rejected 
in  the  Broch  case.^*  Thus,  although  Congress  intended  that  section  2(c)  prohibit 
the  transmission  of  brokerage  to  buyers,  the  court  in  Thomasville  would  allow 
the  same  thing  to  be  accomplished  under  2(a).  This  would  deprive  2(c)  of 
any  substance.  On  this  basis,  the  opinion  in  this  case  actually  offers  little  con- 
structive guidance  in  construing  section  2(c).  It  certainly  lacks  any  precedential 
authority. 


35  363  U.S.  166,  171   (1960). 

36  Id.  at  176. 

37  3  Trade  Reg.  Rep.  H  16624  (F.T.C.  Oct.  22,  1963). 

38  363  U.S.  166  (1960). 
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III.  Federal  Trade  Commission  Interpretations 

The  most  recent  and  conclusive  indication  that  the  FTC  does  not  interpret 
the  "services  rendered"  provision  as  a  general  exception  in  section  2(c)  per- 
mitting buyers  to  receive  brokerage  on  their  purchases  is  contained  in  its  Trade 
Practice  Rules  for  the  Fresh  Fruit  and  Vegetable  Industry,  which  were  pro- 
mulgated April  15,  1965.^" 

Section  74.2  (a)(1),  (b)  and  (c),  entitled  Prohibited  Brokerage,  provides 
as  follows : 

(a)  (1)  The  foregoing  provision  [section  2(c)]  prohibits,  in  connection 
with  the  sale  of  goods,  the  payment  of  a  brokerage  fee  or  the  granting  of  an 
allowance  or  discount  in  lieu  of  a  brokerage  fee  — 

(i)   By  the  seller  to  the  buyer;  and 
(ii)    By  the  buyer  to  the  seller;  and 

(iii)  By  the  seller  or  the  buyer  to  an  agent,  representative  or 
other  intermediary  who  is  working  for  or  in  behalf  of  the  other  party 
to  the  sales  transaction,  or  is  subject  to  such  other  party's  direct  or 
indirect  control;  and 

(iv)    By  an  agent  of  the  seller  to  the  other  party  to  the  sales 
transaction,  either  through  paying  such  other  party  all  or  a  portion 
of  his  fee  or  through  accepting  a  reduced  fee  which  results  in  a  reduc- 
tion in  the  price  by  the  seller. 
The  provision  of  this  paragraph    (a)    also  prohibits   the  receipt   of  such 
a  commission,  brokerage  fee,  discount  or  allowance  under  the  conditions 
prescribed. 

(b)  The  paying  or  granting  or  receiving  or  accepting  of  any  com- 
mission, brokerage  fee,  or  allowance  or  discount  in  lieu  thereof,  such  as 
is  proscribed  by  paragraph  (a)  of  this  section  is  unlawful  without  regard 
to  whether  or  not  the  practice  — 

(1)  Causes  or  is  likely  to  cause  competitive  injury  as  described 
in  paragraph  (a)   of  §  74.1; 

(2)  Was  employed  to  meet  any  payment,  allowance  of  discount 
furnished  by  a  competitor. 

(c)  An  intermediary  is  prohibited  from  receiving,  in  connection  with 
the  same  sales  transaction,  a  brokerage  fee  or  allowance  or  discount  in  lieu 
thereof  from  both  the  seller  and  the  buyer,  and  is  also  prohibited  from 
receiving  a  brokerage  fee  or  allowance  or  discount  in  lieu  thereof  from 
either  the  seller  or  buyer  if  he,  the  intermediary,  is  subject  to  the  direct  or 
indirect  control  of  the  other  party  to  the  sales  transaction.^" 

In  addition,  section  74.2  provides: 

(e)  A  discount  or  allowance  by  an  industry  member  is  in  lieu  of 
brokerage  if  it  is  attributable  to  a  reduction  or  elimination  of  brokerage 
fees  in  connection  with  the  sales  transaction  involved. 

( 1 )  A  discount  or  allowance  granted  by  an  industry  member  to  some 
but  not  all  customers  would  not  under  ordinary  circumstances  be  considered 
in  lieu  of  brokerage  if  — 


39  30  Fed.  Reg.  5331  (1965). 

40  30  Fed.  Reg.  5332  (1965). 


757 


(i)   The  industry  member  granting  same  makes  no  sales  through 
brokers  to  any  of  his  customers,  or 

(ii)    The  industry  member  makes  all  of  his  sales  through  brokers 
at  the  same  brokerage  rate. 

(2)  The  actual  basis  for  a  discount  or  allowance  at  the  time  it  was 
granted  will  indicate  whether  or  not  such  was  in  lieu  of  brokerage.*^ 

The  Commission  ofTers  the  following  as  examples  of  violations  of  section 

2(c): 

Example  No.  1.  A  seller  sells  goods  sometimes  through  brokers  and 
sometimes  on  a  direct  basis,  where  no  broker  is  involved.  If  on  a  direct 
sale  the  seller  deducts  an  amount  from  the  price  which  in  fact  constitutes 
an  allowance  or  discount  in  lieu  of  brokerage,  both  the  seller  and  the  buyer 
have  violated  paragraph  (a)  of  this  section.  It  is  of  no  consequence 
whether  such  payment  or  allowance  is  made  directly  by  check,  by  deduc- 
tion by  the  buyer  from  invoice  price  before  remitting  payment  therefor, 
by  deduction  from  the  sales  price  by  the  seller,  or  otherwise. 

In  other  transactions,  however,  the  above-described  buyer  may  func- 
tion, not  as  a  buyer,  but  as  a  bona  fide  broker  for  the  same  seller,  negotiate 
for  him  a  sale  of  goods  to  another  party  in  accord  with  the  seller's  instruc- 
tions and  authorization  and  lawfully  receive  a  brokerage  fee  for  such 
service. 

Example  No.  2.  In  order  to  make  a  sale  of  a  large  quantity  of  products 
to  a  particular  buyer  who  will  not  pay  the  seller's  going  price,  the  seller 
and  his  broker  agree  that  the  usual  brokerage  fee  will  be  reduced  and  that 
the  price  to  such  buyer  will  be  less  than  otherwise  by  an  amount  reflecting 
all  or  part  of  the  brokerage  reduction.  The  sale  is  made  to  such  buyer  at 
the  reduced  price.  The  seller,  the  broker  and  the  buyer  have  violated 
paragraph  (a)  of  this  section. 

Example  No.  3.  A  broker  is  in  fact  the  purchasing  agent  for  a  large 
buyer  corporation  and  he  is  in  all  respects  subject  to  such  corporation's 
supervision  and  control.  In  connection  with  negotiation  of  purchases  of 
goods  and  the  handling  thereof  on  behalf  of  the  buyer  corporation,  the 
broker  performs  certain  incidental  services  for  the  sellers  involved  and  is 
paid  brokerage  fees  by  the  sellers  for  such  services.  The  payment  of  the 
brokerage  fees  by  the  sellers  and  the  receipt  and  acceptance  thereof  by  the 
broker  are  violations  of  paragraph  (a)  of  this  section.  A  broker  may 
receive  compensation  for  negotiating  a  valid  and  binding  sales  contract 
only  from  his  principal  for  whom  he  has  negotiated  such  contract.*^ 

It  should  be  noted  that  the  FTC  and  members  of  the  industry  affected 
by  these  rules  gave  them  careful  attention  during  the  three-year  conference 
proceedings.  They  were  finally  promulgated  after  the  unusual  proceeding  of  a 
public  hearing  held  by  the  full  Commission.  Three  members  of  the  Commission 
favored  their  promulgation  and  found  them  consistent  in  all  respects  with  the 
law.  One  member  dissented,  and  one  member  did  not  take  part  in  the  Com- 
mission's action. 

Without  question,  the  Trade  Practice  Rules  for  the  Fresh  Fruit  and 
Vegetable  Indiastry  represent  the  Commission's  most  detailed  interpretation  of 
section  2(c).    They  leave  no  doubt  that  2(c)  expresses  an  absolute  prohibition 

41  30  Fed.  Reg.  5333  (1965). 

42  Ibid. 
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against  a  buyer  —  either  directly  or  through  one  acting  as  his  agent  —  receiving 
brokerage  or  other  compensation  in  heu  thereof  from  a  seller  on  the  buyer's 
own  purchases. 

However,  following  the  promulgation  of  the  Trade  Practice  Rules  for  the 
Fresh  Fruit  and  Vegetable  Industry,  the  Commission  dissipated  some  of  the 
clarity  of  its  earlier  construction  of  the  "services  rendered"  provision  as  expressed 
in  these  rules.  This  came  about  in  the  Garrett-Holmes  case.*^  The  respondent 
was  charged  with  receiving  brokerage  or  discounts  in  lieu  thereof  from  some  of 
its  suppliers  in  connection  with  its  purchases  of  food  products  for  its  own  account 
for  resale.  In  adopting  the  hearing  examiner's  findings  of  fact  that  the  respondent 
received  brokerage  or  discounts  in  lieu  thereof,  the  Commission  issued  a  final 
order  to  cease  and  desist.  However,  with  one  member  dissenting,  the  Commis- 
sion stated  in  its  final  order: 

Here,  as  in  F.T.C.  v.  Henry  Broch  &  Co.,  363  U.S.  166,  173  (1960), 
"There  is  no  evidence  that  the  buyer  rendered  any  services  to  the  seller[s] 
*  *  *  nor  that  anything  in  its  method  of  dealing  justified  its  getting  a  dis- 
criminatory price"  as  "brokerage"  or  discounts  in  lieu  thereof.  On  the  basis 
of  the  findings  of  fact,  the  examiner  was  correct  in  concluding  that  the 
payments  received  by  respondent  violated  Section  2(c)  of  the  Clayton  Act, 
as  amended.^* 

In  view  of  its  clear  holding  in  its  Trade  Practice  Rules  for  the  Fresh 
Fruit  and  Vegetable  Industry  that  the  "services  rendered"  provision  does  not 
provide  a  basis  allowing  a  buyer  to  receive  brokerage  on  its  purchases,  the  appen- 
dage added  to  the  Commission's  final  order  in  this  case  raises  more  questions 
than  it  answers.  Notwithstanding  this,  the  Commission  has  never  directly  ruled 
that  a  buyer  may  receive  brokerage  or  compensation  in  lieu  thereof  on  the  basis 
that  it  rendered  services  to  the  seller. 

The  Commission's  opinion  in  the  Hruby  case*^  is  not  an  exception  to  this 
settled  administrative  practice.  In  this  case,  two  members  of  the  Commission, 
with  one  member  dissenting  and  two  not  participating,  found  that  the  discounts, 
allegedly  brokerage,  received  by  the  buyer-respondent  were  in  fact  not  brokerage 
or  in  lieu  of  brokerage  but  functional  discounts.  The  majority  opinion  stated: 
"We  must  conclude  that  the  lower  net  prices  received  by  Hruby  are  not  the  result 
of  the  receipt  of  brokerage  or  discounts  in  lieu  thereof  and  are  not  unlawful  under 
Section  2(c)."*''  In  effect,  therefore,  the  Commission  held  that  the  practice  com- 
plained of  in  this  case  was  not  cognizable  under  section  2(c). 

Flotill  Prods.,  Inc.*''  involved  so-called  field  brokers  which  the  Com- 
mission found  did  not  purchase  for  their  own  account.  Because  of  this,  the  Com- 
mission held  that  the  seller  could  lawfully  pay  brokerage  commissions  to  the 
field  brokers.  It  also  held  that  Flotill  paid  an  unlawful  allowance  in  lieu  of 
brokerage  to  a  buyer  even  though  this  allowance  was  fictitiously  labeled  as  a 
promotional  allowance. 

43  Garrett-Holmes  Co.,  3  Trade  Reg.  Rep.  U  17209  (F.T.C.  Feb.  26,  1965). 

44  Id.  at  22280. 

45  Hruby  Distrib.  Co.,  61  F.T.C.  1437  (1962). 

46  Id.  at  1449. 

47  Flotill  Prods.  Co.,  3  Trade  Reo.  Rep.  H  16970  (F.T.C.  June  26,  1964). 
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IV.  Summary 

Appellate  adjudications  and  FTC  administrative  interpretations  demonstrate 
that  the  "services  rendered"  provision  in  section  2(c)  provides  no  basis  for 
carving  out  an  exception  which  would  permit  a  buyer  to  receive  brokerage  or 
a  discount  in  lieu  thereof  from  a  seller  on  the  buyer's  purchases.  The  absolute 
ban  in  section  2(c)  against  such  diversion  of  brokerage,  either  directly  or  in  the 
form  of  a  price  reduction,  has  been  accepted.  Where  it  is  shown  that  a  buyer 
received  brokerage  from  a  seller,  directly  or  indirectly,  there  is  no  controlling 
precedent  for  holding  that  the  "services  rendered"  provision  provides  an  excep- 
tion to  the  2(c)  prohibition. 

The  most  frequently  expressed  underlying  reason  for  this  rule  is  that  con- 
struing the  provision  as  a  general  exception  permitting  buyers  to  receive  broker- 
age on  their  purchases  would  open  the  door  to  price  discriminations  which  the 
Robinson-Patman  Act,  and  2(c)  in  particular,  was  designed  to  prevent.  The 
congressional  intent  to  eliminate  preferential  treatment  of  favored  buyers  through 
the  medium  of  brokerage  appeare  to  be  the  primary  reason  why  both  the  courts 
and  the  Commission  have  rejected  the  argument  that  "services  rendered"  pro- 
vides an  exception  allowing  buyers  to  receive  brokerage  on  their  purchases.  This 
construction  has  prevailed  for  nearly  thirty  years  since  the  brokerage  section  first 
became  law.  The  apparent  desire  is  to  carry  out  expressed  legislative  policy 
and  to  conform  to  what  has  judicially  and  administratively  been  determined 
as  the  basic  overall  congressional  purpose  and  design  in  enacting  section  2(c). 

The  prospects  for  change  in  this  policy  are  uncertain.  Much  will  depend 
on  the  selectivity  exercised  by  the  FTC  in  initiating  actions  under  the  brokerage 
section.  Filing  cases  under  this  section  which  would  be  disposed  of  more  appro- 
priately under  section  2(a)  may  lead  to  interpretative  changes  which  could 
make  the  application  of  section  2(c)  less  clear  and  less  certain.  Where  a  price 
discrimination  does  not  involve  brokerage,  section  2(c)  is  inapplicable.  The 
overall  statutory  scheme  imposes  the  dual  obligation  of  first  deciding  whether 
the  preferential  treatment  has  been  effected  by  means  of  receipt  of  brokerage 
or  an  allowance  or  discount  in  lieu  thereof  and  then,  if  so,  applying  the  absolute 
ban  as  provided  in  the  brokerage  section. 
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Mr.  Bisoisr.  Before  preparing  this  statement,  I  reviewed  the  tran- 
script of  the  liearings  of  the  subcommittee  held  Last  October  and  read 
many  of  the  prepared  statements  of  witnesses  who  appeared  on  Feb- 
ruary 4  and  5  of  this  year.  In  addition,  I  have  read  the  so-called  Stigler 
report,  the  Neal  report,  and  the  ABA  Commission  report,  all  of  which 
make  reference  to  the  Robinson-Patman  Act. 

You  have  heard  from  many  witnesses  and  some  authors  on  each  of 
these  reports,  and  also  with  respect  to  various  views  on  the  principles 
of  the  Robinson-Patman  Act  as  presently  provided. 

Virtually  every  argument  both  pro  and  con  on  this  issue  has  already 
been  stated  in  these  proceedings.  I  shall  not  repeat  any  of  this  testi- 
mony. Repetition  would  add  nothing. 

My  intention  is  to  make  this  statement  as  brief  as  possible  conserv- 
ing whatever  time  is  available  for  questions  and  any  discussion  that 
may  result. 

Before  concluding  my  direct  testimony,  I  should  like  to  comment 
briefly  on  the  following  six  points : 

1.  Attacks  on  the  Robinson-Patman  Act  have  tended  to  degenerate 
into  tedious  repetitious  assertions  founded  on  unproven  assumptions, 
value  judgments,  and  personal  predilections.  The  time  has  come  to  sus- 
pend further  proliferation  of  opinions  evaluating  this  law  for  an  ob- 
jective realistic  program  to  test  its  usefulness  in  preserving  and 
strengthening  competitive  conditions  in  various  markets. 

Before  consideration  is  given  to  amending  the  law,  some  rational 
effort  should  be  made  to  enforce  it.  Never  very  vigorous  and  subject  to 
spasmodic  changes  in  policv,  enforcement  action  has  declined  sub- 
stantially in  recent  years.  Today,  we  can  only  speculate  on  the  eco- 
nomic consequences  under  current  marketing  conditions  following 
meaningful  enforcement  of  the  act  because  this  goal  has  yet  to  be 
achieved. 

The  public  interest  would  benefit  if  the  Commission  moved  ahead 
with  a  carefully  programed  enforcement  test  of  the  law  to  develop 
information  on  which  a  factual  appraisal  can  be  made. 

2.  Wliat  is  definitely  needed,  even  desperately  needed,  is  empirical 
evidence  on  the  operation  of  the  law  and  its  economic  effects  under  pre- 
vailing market  conditions.  We  already  have  an  overabundance  of 
opinions  on  these  questions.  At  this  point,  it  would  be  a  great  relief 
if  interested  parties  would  disregard  untested  theories  and  hypotheses 
for  a  practical  and  objective  examination  of  actual  experience. 

Then,  perhaps.  Congress  could  begin  to  perceive  what  is  the  best 
course  in  the  public  interest.  If  changes  are  needed  in  the  law  to  pre- 
serve competitive  conditions,  an  objective  appraisal  is  needed.  This  is 
not  possible  unless  economic  analysis  based  on  experience  and  observed 
facts  has  priority  over  deductive  and  presumptive  reasoning. 

3.  Wliatever  study  or  action  is  undertaken  by  the  Commission  to 
examine  this  law  further,  scrupulous  efforts  should  be  made  to  pre- 
serve its  complete  objectivity  at  every  stage.  Supporters  of  the  law  in 
the  business  community  have  long  contended  that  in  previous  studies 
of  the  statute,  they  were  never  afforded  an  opportunity  to  be  heard. 
This  complaint  goes  back  to  the  Attorney  General's  committee  to 
study  the  antitrust  laws  in  1955  and  extends  up  to  the  more  recent 
Stigler  and  Neal  reports.  An  impartial  and  objective  operation  is 
essential  if  the  results  of  the  study  are  to  be  respected. 
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Mr.  PoTviN".  Mr.  Chairman 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  PoT\^x.  If  I  mi^ht  intervene  just  briefly  without  disturbing 
your  train  of  thought,  I  noted  that  you  mentioned  the  Stigler  and 
Neal  task  forces.  You  did  not  mention  the  ABA  task  force.  Now,  we 
learned  in  analyzing  the  membership  of  that  committee  that  shock- 
ingly there  was  no  well-known  practitioner  or  member  of  the  academic 
community  who  could  be  counted  as  a  supporter  of  the  act  while  those 
that  are  well  known  for  ^■ociferous  qualities  of  their  opposition  of  the 
act  were  legion.  Do  you  not  feel  that  you  might  have  equally  extended 
your  remark  to  the  ABA  report  ? 

Mr.  Bisox.  Well,  Mr.  Potvin,  I  think  I  should  have  extended  this 
remark  to  the  ABA  report.  I  would  accept  your  suggestion,  however, 
that  this  report  should  be  added  to  those  where  business  people  in  sup- 
port of  the  act  were  not  ^iven  an  opportunity  to  be  heard. 

I  think  this  is  something  we  ought  to  be  concerned  with,  that  people 
who  are  supporting  the  law  and  who  think  it  is  valuable  are  never 
given  the  opportunity  to  present  their  views.  If  it  was  not  for  your 
committee,  your  subcommittee  and  your  full  committee,  they  would 
never  be  heard. 

Mr.  DixGELL.  It  rather  appears  to  the  Chair  that  if  a  court  case  were 
to  be  conducted  under  this  particular  set  of  rules  it  is  almost  certain 
that  if  the  Supreme  Court  or  Court  of  Appeals  were  to  have  an  oppor- 
tunity to  review  the  matter  it  would  be  cast  out  for  being  totally  un- 
objective  and  completely  unfair,  biased  and  not  in  conformity  with 
the  constitutional  rights  of  people  appearing  in  opposition.  I  think 
it  is  a  violation  of  elementary  due  process.  I  always  give  the  opposite 
or  other  side  or  opposing  side  a  chance  to  be  heard.  And  it  makes  me 
wonder  if  their  arguments  are  so  strong,  why  are  they  so  reluctant  to 
hear  the  opposing  side.  It  is  not  even  like  the  trial  in  "Alice  in  Wonder- 
land" where  first  they  gave  them  a  fair  trial  and  then  they  cut  off  their 
he*^  ds. 

Mr.  Bison.  I  certainly  think  your  subcommittee  here  has  performed 
a  remarkable  service  because  otherwise  this  would  not  be  in  the  public 
record. 

4.  The  subcommittee  has  performed  a  useful  service  in  opening 
up  opportunities  for  all  to  be  heard  on  this  important  subject.  Only 
through  the  good  offices  of  the  members  and  staff  of  this  subcommittee 
has  the  voice  of  small  business  and  other  supporters  of  the  law  been 
heard. 

5.  A  few  members  of  the  legal  and  teaching  professions  have  been 
vociferous  critics  of  the  law.  Their  conclusions  have  been  repeatedly 
expressed  and  given  wide  attention.  It  is  significant  that  attacks  on  the 
Robinson-Patman  Act  have  not  come  from  any  business  groups  whose 
members  have  first-hand  experience  of  primary  importance  in  judging 
the  need  and  value  of  the  law. 

6.  The  subcommittee  should  be  on  the  watch  for  attempts  by  the 
Federal  Trade  Commission  to  charge  the  law  without  congressional 
a})j)roval  by  narrowing  the  scope  of  the  act  througli  enforcement 
ix)licy. 

Some  critics  of  the  act  oppose  its  per  se  provisions,  sections  2(c), 
2(d),  2(e),  and  have  suggested — or  implied — that  these  prohibitions 
in  the  statute  not  be  enforced  by  the  Commission.  Congress  should 

36-13S  O— 70 — vol.  2' 20 


762 

never  allow  any  agency  to  pick  and  choose  what  parts  of  a  law  it  will 
enforce. 

That  concludes  the  direct  remarks  that  we  have, 

Mr.  DiNGELL.  Mr.  Bison,  the  committee  is  grateful  to  you  for  your 
very,  very  helpful  statement. 

The  Chair  is  happy  to  recognize  our  good  friend,  Mr.  Horton,  for 
some  statements  and  comments  as  he  chooses  to  make. 

Mr.  HoRTON.  Mr.  Chairman,  I  thank  you  for  giving  me  this  oppor- 
tunity to  comment.  First  I  want  to  thank  both  of  these  gentlemen,  Mr. 
Rogers  and  Mr.  Bison.  But  in  particular,  Mr.  Bison,  I  want  to  com- 
mend you.  I  like  succinct,  concise,  short  statements  and  I  think  you 
have  summed  up  a  very  controversial  problem  in  a  very  precise  man- 
ner. It  is  really  a  joy  to  read  and  to  hear  the  type  of  statement  that 
you  have  just  made. 

I  think  you  have  summed  it  up  very  carefully.  I  do  not  think  we 
could  report  it  any  better  than  the  way  you  have  done  it  right  here  in 
your  statement.  I  do  commend  you  for  the  thought  that  lias  had  to 
have  gone  into  your  statement  and  the  great  amount  of  work  I  am  sure 
you  have  done  in  your  field.  We  are  appreciative  of  this  infomation 
and  of  the  manner  in  which  you  have  presented  it  to  us  today. 

Mr.  Bison.  Thank  you,  Mr.  Horton. 

Mr.  DiNGELL.  Mr.  Potvin  ? 

Mr.  PoTviN.  Mr.  Chairman. 

Mr.  Rogers,  from  your  experience  in  the  food  industry,  what  effect 
do  price  discriminations  have  on  prices  paid  by  the  consumer? 

Mr.  Rogers.  Would  you  repeat  that,  Mr.  Counsel  ? 

Mr.  PoTviN.  Yes,  sir.  Now,  from  your  rather  broad  experience  at 
both  the  State  and  the  national  level  of  trade  association  work,  both 
the  wholesale  and  the  broker  sectors  of  the  industi-y,  what  effects  do 
price  discriminations  have  on  the  retail  prices  actually  paid  by  the 
ultimate  consumer  of  food  products? 

Mr.  Rogers.  I  base  this  on  some  of  the  statements  that  have  been 
made  before  your  committee  saying  that  price  discriminations  were 
good,  that  they  help  the  consumer.  Is  that  what 

Mr.  PoTviN.  Yes,  sir.  To  put  this  in  context,  I  am  not  attempting  to 
suggest,  of  course,  what  your  answer  should  be  but  so  that  we  may 
have  the  entire  question — the  assertion  has  been  made  repeatedly  be- 
fore this  body  that  secret,  sporadic  price  discriminations  are  helpful 
by  and  large  to  consumers  in  that  they  tend,  over  time,  to  be  passed 
on  to  the  consumer  and  that  the  net  result  is  a  saving  to  the  consurner, 
and  that  if  you  do  not  allow  price  discriminations  you  are  making 
consumers  pay  higher  prices  ? 

Mr.  Rogers.  Well,  we  do  not  agree  with  that  policy  for  this  reason. 
In  the  first  place,  we  have  got  to  have  a  strong  food  industry  and 
strong  competitive  conditions.  We  feel  discriminations  have  a  tend- 
ency to  destroy  competition.  With  the  profit  margins  so  small  in  the 
food  industry  today,  I  am  wondering  if  I  got  a  big  price  discrimina- 
tion, would  i  really  pass  it  on  to  the  consumers?  I  do  not  think  I 
would  unless  I  knew  all  of  my  competitiors  were  getting  that  same 
price  under  the  provisions  of  the  Robinson-Patman  Act. 

I  think  the  one  thing  that  helped  a  consumer  is  a  strong  Robinson- 
Patman  Act.  I  know  if  I  get  a  good  price,  and  my  competitors  are 
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going  to  get  it  also.  I  have  got  to  price  my  mercliandise  accordingly. 
I  have  got  to  price  it  down. 

If  I  am  a  big  coercive  buyer  and  get  a  piece  discrimination  know- 
ing it  is  not  available  to  my  competitors,  why  should  I  cut  my  price 
down  low,  when  I  am  in  a  profit  squeeze  like  most  everyone  faces 
today. 

Mr.  PoTV'iN.  It  is  interesting  that  you  should  put  it  that  way,  sir. 
In  discussing  that  matter  with  some  of  the  officials  of  the  trade  on 
associations  wlio  work  with  food  chains,  one  often  hears  the  remark 
that  we  really  do  not  care  if  we  twist  every  last  cent  out  of  the  price 
when  we  start  working  on  the  suppliers,  but  what  we  insist  on  is  that 
no  one  gets  a  better  price  than  we  do. 

Mr.  Rogers.  That  is  right. 

Mr.  PoTviN.  This  suggests  the  correctness  of  your  position.  I  should 
think. 

Mr.  Rogers.  Yes,  sir. 

Mr.  PoTv^iN.  Well,  sir,  as  you  know,  the  allegation  has  also  been 
made  that  section  2(c)  of  the  Robinson-Patman  Act  provides  protec- 
tion for  food  brokers,  it  sort  of  perpetuates  you  and  protects  you 
and  insulates  you  and  gives  you  a  very  special  status,  in  addition  to 
guaranteeing  your  commission.  Do  you  have  an  answer,  sir,  to  this 
allegation  ? 

Mr.  Rogers.  Over  the  years  critics  of  the  Robinson-Patman  Act 
single  out  the  brokerage  section.  I  suppose  they  feel  they  cannot  say 
we  favor  price  discriminations,  we  want  destructive  price  discrimina- 
tions. That  would  not  be  very  popular.  ITnfortunately,  a  lot  of  them 
do  not  know  liow  we  operate.  I  cannot  believe  they  do  not  know  more 
than  some  of  the  things  they  say  would  indicate.  However,  I  will 
say  this.  It  must  be  remembered  that  no  manufacturer  and  no  proces- 
sor has  to  use  food  brokers.  There  is  only  one  reason  we  are  in  the 
picture.  We  have  to  do  the  job  better  and  we  have  to  do  it  for  less 
money  than  the  manufacturer  can  do  it  for  himself.  If  a  manufacturer 
can  sell  the  merchandise,  do  a  better  job  than  we  do,  then  we  lose  the 
business.  Furthermore,  a  manufacturer  can  use  us  in  some  markets, 
he  can  use  his  own  salaried  salesmen  in  other  markets.  The  main 
benefit  is  that  it  prevents  price  discrimination  among  competing 
buyers.  And  years  ago  I  recall  the  U.S.  Wholesale  Grocers  Association 
took  complete  credit  for  getting  2(c)  in  the  Robinson-Patman  Act 
because  they  said  it  was  absolutely  essential  to  protect  their  members. 

Mr.  PoTviN".  Let  me  ask  this.  Frequently  the  success  of  a  given  class 
of  small  businessmen  who  are  somewhere  in  the  middle  of  the  distribu- 
tive chain  can  be  measured  in  at  least  a  gross  kind  of  way  by  trends, 
that  is,  to  say  if  your  share  of  the  market  is  increasing,  this  suggests 
that  you  are  indeed  doing  a  better  job  than  the  manufacturer  can  do 
for  himself.  Can  you  tell  us  what  the  present  situation  is  with  food 
brokers  ?  Have  you  been  losing  lines  or  gaining  lines  ? 

Mr.  Rogers.  Well,  we  are  having  substantial  growth.  The  reason — 
we  have  today  the  top  marketing  people  in  the  food  industry  in  our 
organization  among  our  members.  We  can  do  the  job  for  less,  and 
we  can  do  it  better  than  they  can  do  it  for  themselves.  I  referred  to 
Grocery  magazine  survey,  Grocery  Manufacturer  magazine,  where 
they  estimated  during  the  10  years  in  the  sixties  our  volume  increased 
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105  percent.  This  was  oompared  to  64  percent  for  the  retailers,  65 
percent  for  the  grocery  manufacturers. 

Now,  there  was  a  time  years  ago  when  people  thought  of  brokers 
as  just  representing  the  smaller  manufacturers  who  could  not  afford 
their  own  salaried  sales  organization.  But  that  is  not  true  any  more.  I 
guess  it  is  all  right,to  mention  that  one  firm  last  year,  Libby,  McNeill 
&  Libby — a  very  fine  company — had  a  500-man  salaried  sales  organiza- 
tion. They  dispensed  with  that  500-man  sales  organization  and  about 
65  of  our  offices  now  are  handling  the  total  sales  nationally  for  Libby. 

Most  of  the  large  firms  today,  regardless  of  how  large  they  are,  use 
brokers  for  some  of  their  lines. 

Mr.  PoTViN.  During  the  course  of  these  proceedings,  sir,  there  has 
also  been  testimony  that  section  2(c)  has  prevented  small  business 
firms  from,  so  to  speak,  getting  together  in  order  to  have  their  own 
brokerage  house,  the  group  buying  type  of  thing,  that  as  a  result  of 
2(c)  they  have  not  been  able  to  get  the  benefit  of  these  brokerage 
payments.  Do  you  feel  this  is  a  valid  criticism,  and  if  not,  why  not? 

Mr.  Rogers.  Well,  if  you  go  back  into  history,  you  will  recall  one 
of  the  main  things  that  brought  about  the  passage  of  the  Robinson- 
Patman  Act  was  that  one  of  the  largest  chains  in  the  United  States 
had  their  own  brokerage  house.  This  was  again  creating  an  unfair 
price  discrimination. 

I  do  not  see  how  you  could  permit  any  small  group  to  have  their 
own  brokerage  house  if  you  do  not  allow  the  same  for  A  &  P,  Safeway, 
and  all  other  customers.' You  have  got  to  treat  all  fairly.  All  the  small 
people  want  is  an  even  break.  I  do  not  know  of  any  of  them  asking 
for  an  advantage.  But  you  cannot  give  one  group  an  advantage  and 
deny  it  to  others. 

Mr.  PoTviN.  Well,  this  is  the  problem  the  small  business  committee 
faces,  of  course,  in  acknowledging  the  rather  two-edge  sword  quality 
of  the  antitrust  laws. 

Mr,  Rogers.  I  think  this,  that  with  this  law  vigorously  enforced  so 
the  small  have  the  equal  break  with  the  larger  customers,  is  all  they 
are  asking  for. 

Mr.  PoTviN.  Mr.  Bison,  as  general  counsel  for  a  trade  association 
that  consists,  as  I  understand  it,  almost  exclusively  of  small  business 
concerns,  and  specifically  small  grocery  retailers,  what  would  your 
answer,  sir,  be  to  the  oft-made  charge  that  the  Robinson-Patman  Act 
promotes  "soft  competition''  protecting  individual  competitors  instead 
of  advancing  the  vigor  of  competition. 

Mr.  Bison.  Well,  my  comment  would  be  along  two  lines,  Mr.  Potvin, 
First  of  all,  competition  is  made  up  of  competitors,  and  you  cannot 
separate  the  vigor  of  competition  from  the  number  of  competitors  and 
their  strength  in  a  market.  So  when  critics  separate  the  theory  from 
the  practice,  I  think  they  get  into  serious  trouble.  You  cannot  preserve 
the  substance  of  competition,  the  vigor  of  competition,  without  con- 
cern about  individual  competitors,  their  number,  their  health,  and 
their  vitality. 

The  policy  of  the  statute,  which  Congress  decided,  deals  with  in- 
cipiency,  not  a  monopoly  position  of  monopoly  power  after  it  has 
been  created,  but  the  tendency  toward  monopoly.  This  requires  us  to 
be  concerned  about  competition  in  the  terms  of  competitors.  And  I 
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think  that  the  critics  of  the  act  have  used  this  verbal  formula  of  soft 
competition  and  hard  competition,  with  very  little  meaning. 

Mr.  PoTviN.  Don't  you  feel  that  it  is  rather  convenient  shorthand 
actually  used  by  critics  upon  occasion  to  rather  obfuscate  the  fact  that 
if  you  do  not  have  some  concern  for  competitors  you  are  really  doom- 
ing in  many  industries  a  very  substantial  part  of  the  small  business 
population  to  early  extinction. 

Mr.  Bison.  That  is  a  very  important  point,  Mr.  Potvin.  In  the 
proposed  revision  of  the  act  Avhich  is  in  the  Neal  report,  it  was  made 
clear  that  where  a  major  competitor  was  injured  in  a  market,  then 
the  act  should  be  applied.  But  where  a  small  business  was  injured 
as  a  result  of  discrimination,  the  act  should  not  be  applied.  So  really, 
I  think  if  we  adopt  the  model  the  Neal  report  follows  in  amending  tlie 
act,  I  tliink  if  we  apply  the  soft-liard  competition  dialog  that  is  used  so 
often,  we  find  in  practical  application  that  the  act  protects  only  large 
business,  the  strong  competitors  in  the  market. 

Mr.  DiNOELL.  Are  you  saying,  Mr.  Bison,  that  the  concept  of  con- 
cerning oneself  with  competition  as  opposed  to  competitors  sets  up 
a  fornnda  that  only  brings  into  play  the  sanctions  of  the  act  where 
a  major  competitor  is  hurt  or  wliere  a  very  large  number  of  small 
competitors  are  hurt  as  opposed  to  protecting  small  competitors  and  to 
establishing  fair  modes  of  competition.  Is  that  what  you  are  saying? 

Mr.  Bison.  Yes,  I  am.  I  think  that  in  order  to  preserve  competition 
and  protect  the  vigor  of  competition  against  the  tendency  toward 
monopoly,  you  have  to  be  concerned  about  individual  competitors  in 
a  market  to  be  sure  that  that  competition  is  vigorous  and  healthy.  Yon 
cannot  allow  competition  to  be  eaten  away  gradually  and  not  be  con- 
cerned until  finally  the  day  comes  a  oligopoly  or  monopoly  exists. 

8here  can  lx»  no  doubt  about  the  policy  of  the  statute.  And  the 
arguments  that  critics  are  making  is  against  the  policy.  Well,  that 
is  all  right.  But  the  concern  we  have  is  that  sometimes  they  want 
changes  to  be  made  in  the  law  without  resort  to  proper  processes  of 
government,  especially  having  the  Congress  approve  what  is  being 
done. 

Mr.  DiNGELL.  What  you  are  saying  is  that  there  is  a  move  afoot  to 
change  the  law  by  administrative  practices  rather  than  by  statutory 
action  in  the  Congress. 

Mr.  Bison.  Exactly,  and  this  I  think  is  something  we  should  be 
concerned  about,  regardless  of  which  side  of  the  fence  one  is  on. 
We  should  preserve  an  orderly  representative  system  of  government 
we  now  have. 

Mr.  DiNGELL.  Mr.  Potvin? 

Mr.  Potvin.  Thank  you,  Mr.  Chairman. 

Mr.  Bison,  one  of  the  most  emotionally  rewarding  experiences  of 
these  hearings  has  been  the  fact  that  so  frequently  opponents  of  the 
Robinson-Patman  Act  have  based  their  opposition  at  least  in  part  on 
the  assertion  that  they  feel  that  the  Robinson-Patman  Act  alas  is 
hurting  small  business  and  that  they  are  worried  about  that.  That  is 
one  of  the  reasons  they  say  they  would  either  like  to  dampen  or  per- 
haps eradicate  it  entirely.  Do  you  have  any  comment  on  that  ? 

Mr.  Bison.  Well,  my  first  comment  on  that  is  that  those  of  us  who 
represent  small  business  and  who  are  charged  with  their  welfare  are 
not  taking  that  position. 
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Mr.  PoTviN.  May  I  infer  from  tliat,  sir,  that  it  would  be  your  judg- 
ment that  support  for  the  act  from  within  the  food  and  grocery  in- 
dustry, particularly  the  small  business  sector,  is — how  would  you  char- 
acterize it? 

Mr.  Bison.  Support  from  that  sector  is  very  strong  for  the  law.  So 
the  experience  of  those  who  are  in  business  and  who  know  the  prob- 
lems in  the  market  every  day  is  contrary  to  the  assertion  that  the  act 
has  hurt  small  business. 

Mr.  PoTviN.  Do  you  feel  we  are  talking  about  wolves  expressing 
concern  about  "them  there  shepherds  being  mean  to  those  sheep,''  sort 
of? 

Mr.  Bison.  Precisely. 

Mr.  PoTviN.  Now,  one  of  the  other  charges  I  would  like  you  to  dis- 
cuss, if  you  would,  sir,  is  that  the  Robinson-Patman  Act  in  some  man- 
ner deprives  consumers  of  the  benefits  of  the  efficient  distributive 
methods  by  somehow  shielding  distributors  against  the  competitive 
inroads  of  larger  firms  ? 

Mr.  Bison.  Well,  Mr.  Potvin,  the  evidence  of  what  is  happening 
in  the  marketplace  today,  especially  in  food  distribution,  is  absolutely 
contrary  to  that  assertion.  The  claim  has  been  made  that  the  act  pro- 
tects small  business  to  the  point  where  large  business  is  handicapped 
and  that  the  inroads  of  large  business  in  markets  have  been  stifled.  I 
would  challenge  anyone  to  produce  one  scintilla  of  empirical  evidence 
to  support  that.  All  one  has  to  do  is  look  around  and  see  the  market- 
place changes  taking  place.  The  evidence  speaks  so  loud,  so  over- 
whelmingly, that  this  conclusion  has  no  basis  whatsoever. 

Mr.  PoTviN.  Empirically  in  the  real  world,  of  course,  we  are  faced 
with  an  economy  that  has  become  rapidly  more  and  more  concentrated. 

Mr.  Bison.  The  record  will  show  it.  Information  from  the  various 
census  figures  shows  that  clearly. 

Mr.  PoTviN.  And  finally,  sir,  would  you  care  to  make  a  comment  on 
the  rather  chilling  observation  that  some  critics  have  made  that  no 
great  harm  would  be  done  even  if  discrimination  were  to  drive  small 
operators  out  of  business  because  after  all  the  entrepreneurs  are  not 
substantial  and  one  supposes  that  new  ownei'S  would  quickly  arise  to 
take  the  place  of  those  who  have  been  forced  out  ? 

Mr.  Bison.  Here  again,  the  evidence,  the  facts,  the  experience  in 
the  marketplace  are  completely  contrary  to  the  assumption  that  is  im- 
plicit in  that  statement.  In  connection  now  with  food  distribution,  the 
cost  of  land  has  been  increasing  tremendously,  the  cost  of  building  has 
been  going  up  considerably.  There  are  problems  of  entries  into  shop- 
ping centers  where  an  operator  does  not  have  a  triple  A  No.  1  credit 
rating  and  cannot  secure  a  lease. 

Now,  all  of  this  evidence  is  in  the  record.  The  Small  Business  Com- 
mittee of  the  House  has  looked  into  this  problem  many  times.  The  facts 
are  that  it  is  more  difficult  today  than  ever  before  for  new  entries. 

Mr.  PoTviN.  Would  it  be  not  quite  probably  correct  to  note  that  with 
the  present  state  of  the  money  market,  quite  apart  from  the  character- 
istics of  a  given  industry,  the  odds  against  making  it  as  a  new  entrant 
are  higher  than  they  have  probably  been  in  our  lifetime  I  would 
suppose. 

Mr.  Bison.  I  would  say  that  statement  is  completely  correct.  One 
thing  we  all  ought  to  be  concerned  with,  Mr.  Potvin,  is  the  desire  of 
young  people  to  enter  business,  sons  of  owners  to  enter  the  business. 
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The  owners  of  small  business  today  are  having  a  great  difficulty  in 
bringing  young  people  into  their  business. 

Mr.  PoTviN.  In  closing,  let  me  see  if  I  can  get  you  to  discuss  the  per- 
sonal aspects  of  this.  It  seems  to  me  that  there  is  something  dehumaniz- 
ing about  simply  treating  small  businessmen  as  digits  or  cogs  in  a 
machine.  From  that  point  of  view,  of  course,  a  cog  can  be  replaced.  You 
have  a  whole  parts  bin  full  of  them.  But  should  not  the  small  individual 
businessman  just  as  any  other,  be  he  a  worker  or  banker  or  anyone  else, 
have  certain  "individual  human  rights  to  receive  fair  treatment,  equi- 
table treatment  and  the  rest? 

Mr.  Bisox.  I  know  the  comment  has  been  made  in  previous  ses- 
sions of  these  hearings  that  social  legislation  should  not  be  part  of  an 
antitrust  law.  Antitrust  is  social  legislation.  The  people  have  a  cer- 
tain idea  of  what  kind  of  a  system  they  want,  and  that  is  why  we  have 
antitrust  law.  Also  there  is  concern  about  human  rights,  human  eco- 
nomic rights,  and  preventing  a  system  where  there  is  very  little  com- 
petition. If  we  are  going  to  have  more  monopoly  power,  w^e  face  very 
severe  problems  in  protecting  consumers. 

Mr.  PoTViN.  I  have  no  further  questions. 

Mr.  DiNGELL.  Mr.  Oden  ? 

Mr.  Odex.  Mr.  Bison,  during  the  course  of  these  hearings  much 
has  been  said  by  various  witnesses  concerning  the  priorities  and  al- 
location of  resources  of  the  Federal  Trade  Commission,  and  their  en- 
forcement of  the  Robinson-Patman  Act  along  with  other  antitrust 
laws.  In  your  statement  you  state  that  before  consideration  is  given 
to  amending  the  law  some  rational  effort  should  be  made  to  enforce  it. 

I  wonder  if  you  could  comment  briefly  on  how  you  as  a  private  prac- 
titioner see  the  Commission  as  far  as  its  role  in  allocating  its  resources, 
picking  the  cases  it  is  going  to  try,  and  what  effect  that  has  on  economy 
and  on  competition  ? 

Mr.  Bison.  My  suggestion  would  be,  Mr.  Oden,  that  an  individual 
or  group  of  individuals  be  selected  to  program  the  activities  of  the 
Commission  from  the  point  of  view  of  their  importance  to  the  econ- 
omy in  general.  I  would  recommend  that  a  group  be  set  up  to  deal  with 
the  food  industry.  Everybody  recognizes  that  this  industry  is  vitally 
important  to  the  welfare  of  the  country.  Somebody,  well  acquainted 
with  what  is  going  on,  should  report  on  and  indicate  where  action  is 
needed. 

Other  segments  of  the  Commission's  staff  should  be  concerned  with 
other  industries.  But  I  do  think  there  has  to  be  a  rational  effort  to 
apply  the  law  where  it  is  needed. 

Mr.  Oden.  This  seems  to  be  a  reoccurring  criticism  of  the  Federal 
Trade  Commission,  their  reliance  on  the  mail  bag  rather  than  any 
concerted  effort  to  look  into  an  industry  to  see  what  problems  they  are 
having  and  aim  their  resources  toward  solving  problems  after  they 
have  outlined  them  and  delineated  them. 

Mr.  Bison.  I  do  not  know  that  the  so-called  mail  bag  charge  is  com- 
pletely correct.  I  am  not  privy  to  such  information.  But  one  of  the 
problems  the  Commission  has  is  tlie  lack  of  resources.  I  know  that  the 
chairman  has  been  concerned  about  this. 

There  has  been  imposed  on  the  Commission  a  great  many  new  and 
additional  responsibilities,  credit  and  labeling  laws  and  so  on.  The 
increase  in  resources  made  available  has  not  kept  pace.  We  have  to  look 


768 

very  closely  to  see  the  Commission  has  adequate  staff,  personnel,  and 
all  the  other  requirements  needed  for  an  effective  enforcement  pro- 
gram. 

One  of  the  great  problems  the  Commissioner  has  is  that  appropri- 
ation levels  are  so  uncertain  from  year  to  year.  I  would  urge  that  some- 
thing be  done  so  that  it  can  ])rogi'am  more  than  1  year  ahead.  I  know 
bvisiness  would  have  a  very  difficult  time,  if  it  could  not  see  more  than 
1  year  ahead. 

Mr.  DiNGELL.  Well,  Mr.  Bison,  you  have  hit  on  a  point  that  concerns 
me  a  great  deal,  and  that  is  this  problem  we  have  with  the  Bureau  of 
the  Budget  and  allocation  of  priorities.  It  has  been  my  position  for 
some  wdiile  that  the  Congress  does  not  really  have  the  information  to 
know  whether  or  not  these  regulatory  agencies  are  doing  the  job 
that  the  Congress  wants.  We  never  get  an  understanding  of  what  their 
real  wishes  or  concerns  or  needs  are.  We  have  no  way  of  establishing 
whether  or  not  the  priorities  that  Congress  has  established  with  regard 
to  carrying  out  of  the  law  and  enforcement  is  actually  being  done  in 
the  fashion  the  Congress  wants,  or  whether  the  agency  even  thinks 
it  is  able  to  do  the  job.  The  only  thing  we  get  is  this  rather  vaguely  de- 
fined report  from  them  as  to  what  their  needs  are  all  carefully  muffled 
and  filtered  by  the  Bureau  of  the  Budget.  I  wonder  if  you  have  some 
comments  you  Avould  like  to  make  on  that  ? 

Mr.  Bison.  It  has  been  said  that  the  agency  is  an  independent  agencv 
and  it  has  also  been  said  that  it  is  an  arm  of  Congress.  I  wonder  with 
control  from  the  Budget  Bureau  whether  it  really  is  an  arm  of  Con- 
gress. If  the  agency  is  not  permitted  to  tell  you  how  much  money  is 
needed,  then  its  ability  to  serve  the  purpose  for  which  it  was  created 
may  be  seriously  impaired.  I  would  urge  the  committee  and  the  sub- 
committee to  look  into  this  matter  and  see  wliat  could  be  clone  so  that 
the  agency  would  be  given  the  o]:)portimity  to  express  its  views  inde- 
pendent of  what  the  Budget  Bureau  has  im]wsed. 

It  seems  to  me  that  that  is  one  thing  that  is  necessary  if  the  agency 
is  to  fulfill  its  puri:)ose.  If  it  is  not  permitted  to  express  its  views,  it 
cannot  fulfill  its  function  in  connection  with  the  Robinson-Patman 
Act.  We  think  all  sides  should  be  heard  on  the  budget  matter. 

Mr.  DiNGELL.  Of  course,  it  does  appear  plain,  I  think,  that  the  level 
of  budgetary  support  being  afforded  the  Federal  Trade  Commission 
to  carry  out  the  many  and  varied  responsibilities  has  not  been 
adequate. 

Mr.  Bison.  It  has  not  been. 

Mr.  DiNGELL.  This  is  of  great  concern  to  the  Chair. 
Mr.  Bison  and  Mr.  Rogers,  the  committee  is  grateful  to  you.  You 
have  given  us  very  helpful  testimony  and  we  are  most  appreciative  of 
the  time  and  effort  that  went  into  it.  We  thank  you  very  much. 
Mr.  Bison.  Thank  you,  very  much,  Mr.  Chairman. 
Mr.  DiNGELL.  Our  next  witnesses  are  Mr.  H.  Robert  Field,  attorney. 
Division  of  Compliance,  Federal  Trade  Commission,  and  Mr.  Henry 
M.  Banta,  attorney.  Division  of  Compliance,  Federal  Trade  Commis- 
sion. 

Gentlemen,  we  are  happy  to  welcome  you  to  the  committee  for  such 
statements  as  you  choose  to  give.  And  I  ho))e  that  you  will  be  at  ease 
in  your  discussion  with  the  committee.  We  hope  that  you  will  be  com- 
fortable during  your  time  here. 
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Mr.  PoTviN.  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  Potvin.  Initially  I  would  like  to  offer,  if  I  may,  for  the  record, 
at  this  time,  a  paper  prepared  by  these  two  gentlemen — off  the  record. 

(Discussion  off  the  record.) 

Mr.  DiNGELL.  Without  objection,  the  document  will  apj)ear  at  this 
point  in  the  record. 

Mr.  Potvin.  An  evaluation  of  the  effects  of  the  orders  issued  under 
the  Kobinson-Patman  Act,  together  with  a  memorandum  from  then 
Commissioner  James  M.  Nicholson  to  his  colleagues  on  the  Commission 
circulating  that  paper. 

Mr.  DiNGELL,  Without  objection,  the  documents  referred  to  will 
appear  in  the  record  at  this  point. 

(The  material  referred  to  follows :) 

An  Evaluation  of  the  Effects  of  the  Orders  Issued  Under  the  Robinson- 

Patman  Act 

(By  H.  Robert  Field  and  Henry  M.  Banta,  Attorneys,  Compliance  Division, 

Bureau  of  Restraint  of  Trade) 

introduction  and  summary  of  conclusions 

It  is  our  purpose  here  to  make  some  beginning  toward  an  effort  to  evaluate  the 
effect  of  some  one  thousand  Robinson-Patman  Act  orders  issued  by  the  Commis- 
sion over  the  pasit  thirty-three  (33)  years.  At  the  outset  however  we  feel  it  im- 
portant to  affirm  our  commitment  to  the  basic  purpose  of  this  as  of  our  other 
antitrust  statutes.  We  believe  monopoly  to  be  an  unmitigated  social,  political  and 
economic  evil  and  con.'^ider  its  prevention  and  elimination  to  be  required  by  any 
decent  concept  of  a  just  society.  But  commitment  to  the  principles  is  not  neces- 
sarily commitment  to  all  that  is  done  in  its  name ;  great  principles,  honored  with 
lip  service  and  supported  with  ineffective  n^easures,  breed  a  singularly  destructive 
cynicism.  It  is  not  the  justness  of  the  tight  we  are  about  to  consider,  but  the 
choice  of  weapons. 

AVe  conclude  :  (1)  That  there  is  no  satisfactory  evidence  that  price  discrimina- 
tion is  significantly  related  to  the  general  phenomena  of  concentration  in  Ameri- 
can indu.stries :  (2)  that  there  is  no  persuasive  evidence  that  the  Commission's 
enforcement  of  the  Robinson-Patman  Price  Discrimination  Act  has  had  any  sig- 
nificant effect  on  either  the  structure,  conduct  or  i)erformance  of  any  important 
American  industry;  (3)  that,  given  the  severe  budget  limitations  faced  by  the 
Commission  and  the  very  high  yields  associated  with  enforcement  in  such  other 
areas  as  mergers,  price  fixing,  and  deconcentration  proceedings,  it  would  prob- 
ably be  unproductive  to  attempt  a  rational  defense  of  the  Commission's  present 
commitment  of  perhaps  as  much  as  50%  of  its  total  antitrust  resources  to  price 
discrimination  work  (including  that  done  in  the  Division  of  General  Trade  Re- 
straints) ;  and  (4)  that  price  discrimination,  l)eing  a  creature  of  monopoly 
power,  should  be  treated  as  such  and  subjected,  in  the  appropriate  case,  to  the 
traditional  remedy  of  dissolution  and  divestiture. 

SCOPE  OF  study 

In  the  first  part  of  this  paper  we  attempt  to  set  out  a  reasonably  compi-e- 
hensive  theory  of  jirice  discrimination,  none  of  which  of  course  purports  to  be 
original.  It  is,  rather,  nothing  more  than  a  restatement  of  conventional  price 
theory  and  the  findings  of  established  scholars  in  the  field. ^  Its  undertaking  was 
neces.sary,  however,  because  we  were  unable  to  find  any  single  work  which  treated 
the  problem  of  price  discrimination  in  all  of  its  several  asi>ects.  The  conclusion  of 
this  section  attempts  to  draw  from  this  theoretical  framework  principles  which. 


1  In  case  it  should  be  thought  that  this  has  prejudiced  our  conclusions,  we  have 
consistently  relied  on  economists  who  have  established  reputations  as  antitrusters  in 
the  classic  sense  and  have  scrupulously  avoided  reliance  on  those  whose  hostilitv  to 
the  competitive  ideal  might  render  their  work  suspect.  In  short,  we  believe  what  is 
reflected  here   is  the  judgment  of  the  friends   of  antitrust,    not   its   enemies. 
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when  checked  against  all  of  the  empirical  data  available,  will  provide  a  fairly 
sound  basis  for  evaluating  the  Act's  enforcement." 

The  second  part  of  this  paper  examines  the  actual  pattern  of  the  Act's  en- 
forcement :  how  each  subsection  has  been  used,  and  in  which  industries  enforce- 
ment resources  have  been  concentrated. 

Part  three  discusses  .some  of  the  legal  and  administrative  problems  arising  in 
the  post-order  phase  of  enforcement. 

In  our  final  section  we  set  out  our  conclusions. 

Through  this  paper  we  shall  deal  only  with  the  effect  of  orders  actually 
issued  by  the  Commis.sion.  We  do  not  have,  nor  do  we  believe  any  one  else  has, 
the  information  necessary  to  measure  how  business  conduct  has  been  affected  by 
the  mere  existence  of  the  statute.^  Nor  can  we  assess  the  impact  of  the  various 
decisions,  orders,  and  investigations  on  those  who  were  not  actually  placed 
under  order. 

Additionally  we  have  made  no  attempt  to  evaluate  the  case  .selection  process. 
We  have  not  considered  whether  the  cases  resulting  in  orders  having  represented 
an  optimum  allocation  of  enforcement  resources. 

Before  we  begin  we  wish  to  make  quite  clear  that  our  basic  approach  is 
wholly  "structural"  in  orientation.  We  are  not  concerned  with  the  ethics  or 
morality  of  price  discrimination.  And  even  less  are  we  concerned  with  the  good- 
ness or  badness  of  the  busines.smen  who  engage  in  it.  AVe  are  interested  solely 
in  the  structural  causes  of  discriminatory  conduct  and  the  .structural  effects. 
Robert  L.  Heilbroner  has  rather  succinctly  summed  up  this  point : 

"Monopoly  (and  nowadays  oligopoly)  are  bad  words  to  most  people,  just  as 
competition  is  a  good  word.  But  with  the  one  as  with  the  other,  not  everyone 
can  specify  exactly  what  is  bad  about  them.  Often  we  get  the  impres.sion  that 
the  aims  of  the  monopoli.st  are  evil  and  grasping,  while  tho.se  of  the  competitor 
are  whole.eome  and  altruistic,  and  therefore  the  essential  difference  between  a 
world  of  pure  competition  and  one  of  very  impure  competition  is  one  of  motives 
and  drives — of  well-meaning  competitors  and  ill-intentioned  monopolists. 

"The  truth  is  that  exactly  the  same  motives  drive  the  monopoly  and  the 
competitive  firm.  Both  seek  to  maximize  their  profits.  Indeed,  the  competitive 
firm,  placed  in  a  situation  in  which  it  must  keep  careful  track  of  costs  and 
revenues  in  order  to  survive  is  apt  to  be,  if  anything,  more  penny-pinching  and 
more  intensely  profit-oriented  than  the  monopolist  who  (as  we  shall  see)  can 
afford  to  take  a  less  hungry  attitude  toward  profits.  The  lesson  to  be  learned — 
and  it  is  an  important  one — is  that  motives  have  nothing  to  do  with  the  prob- 
lem of  le.«s-than-pure  competition.  The  difference  betiveen  a  monopoly,  and  oU- 
ogopoly,  and  a  situation  of  pure  competition  is  entirely  one  of  market  structure — 
that  is,  of  the  number  of  firm.s,  ea.se  of  entry  or  exit,  and  the  degree  of  dif- 
ferentiation among  their  good.s."  *  (Emphasis  in  original.) 


2  If  there  Is  any  doubt  that  such  a  technical  analysis  is  necessary,  we  suggest  that 
certain  observations  of  Professor  Jay  W.  Forrester  of  The  Massachusetts  Institute  of 
Technology  are  highly  pertinent  here.  Professor  Forrester  notes  that  the  problems  of  all 
"complex  systems'  (and  certainly  the  price  system  is  complex  by  any  definition),  are 
quite  bevond  solutions  sugeested  by  simplv  "common  sense."  His  language  is  unfortu- 
nately that  of  the  mathematician  and  systems   analyslst,   but  his   point   is    quite  clear : 

"From  all  normal  personal  experience  one  learns  that  cause  and  effect  are  closely 
related  in  time  and  space.  A  difficulty  or  failure  of  the  simple  system  is  observed  at 
once.  This  cause  is  obvious  and  Immediately  precedes  the  consequence.  But  in  complex 
systems  [e.g.,  economic  processes]  all  of  these  facts  become  fallacies.  Cause  and  effect 
are  not  closelv  related  either  in  time  or  in  space.  Causes  of  a  symptom  may  actually  lie 
in  some  far  distant  sector  of  a  social  system.  Furthermore,  symptoms  may  appear  long 
after  the  primary  causes. 

"But  the  complex  system  is  far  more  devious  and  diabolical  than  merely  being  different 
from  the  simple  systems  with  which  we  have  experience.  Although  it  is  truly  different, 
It  appears  to  be  the  same.  The  complex  system  presents  an  apparent  cause  that  Is  close 
In  time  and  space  to  the  observed  symptoms.  But  the  relationship  is  usually  not  one 
of  cause  and  effect.  Instead  both  are  coincident  symptoms  arising  from  the  dynamics  of 
the  system  structure.  Almost  all  variables  in  a  complex  system  are  highly  correlated, 
but  time  correlation  means  little  in  distinguishing  cause  from  effect.  Much  statistical 
and  correlation  analysis  is  futilely  pursuing  this  will-o'-the-wisp. 

"In  n  situ.Ttion  where  coincifient  symptoms  appear  to  be  causes,  a  person  acts  to 
dispel  the  symptoms.  But  the  underlying  causes  remain.  The  treatment  is  either  ineffec- 
tive or  actually  detrimental.  With  a  hif/h  degree  of  conflrlence  we  can  say  that  the 
intuitive  solutions  to  the  problems  of  complex  social  systems  will  he  wrong  most  of 
the  time.  Here  lies  much  of  the  explanation  for  the  problems  of  faltering  companies, 
disappointments  in  developing  nations,  foreign-exchange  crises,  and  troubles  of  urban 
areas."   Urban    Dynamics    (1909).   pp.   107,   1109-110    (emphasis   added). 

3  Packer.   State  of  Research  in  Antitrust  Law    (196.3),  pp.   118-119. 
*  Heilbroner,    Understanding  Microeconomics    (1968),    p.    107. 
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Part  J.    Criteria   for  Evaluation 

The  basic  question,  one  that  must  of  course  precede  any  evaluation  of 
Kobinson-Patman  Act  enforcement,  is  what  kind  of  price  discrimination  injures 
competition.  For  puri>oses  of  this  discussion,  we  define  injury  to  competition 
to  mean  any  effect  which  makes  the  structure  of  the  market  less  eompetiti\-c 
in  character,  i.e.,  that  either  (1)  raises  tlie  concentration  ratio,  (2)  raises  the 
tarrier  to  entry,  or  (3)  increases  the  degree  of  product  differentiation.'^  Needless 
to  say,  in  this  section  we  will  only  be  referring  to  economic  price  discrimination.' 

A.  Types  of  Price  Discrimination 

All  price  discrimination  can  be  classified  into  one  of  three  types;  profit  maxi- 
mizing, promotional,  and  collusive. 

Profit  maximizing  price  discrimination  is  used  by  a  seller  to  maximize  his 
profit  within  the  framework  of  the  existing  demand  for  his  product.  E.s.sentially, 
the  seller  divides  his  market  into  two  or  more  submarkets,  each  with  different 
demand  curves.''  The  revenue  resulting  from  charging  different  profit  maximizing 
prices  in  each  of  two  submarkets  is  greater  than  the  revenue  that  would  have 
been  realized  from  charging  a  single  profit  maximizing  price  in  both  of  them.* 


^  Bain,  Industrial  Organization    (1959),   pp.   7-9. 

« "[Economic]  price  discrimination  occurs  whenever  goods  are  sold  at  prices  which 
differ  from  each  other  by  more  than  long-run  average  costs."  (Kaysen  and  Turner, 
Antitrust  Policy  (1959),  p.  179).  We  do  not  consider  the  kind  of  economic  discrimina- 
tion that  results  when  the  seller  has  lower  costs  in  supplying  one  customer  than  another, 
yet  charges  both  the  same  price. 

'  Those  who  are  familiar  with  Pigou's  classification  of  price  discrimination  will  recognize 
that  our  profit  maximizing  discrimination  closely  approximates  his  "third  degree"  dis- 
crimination. A.  C.  Pigou,  The  Economics  of  Welfare  (1920)  Chap.  XVII.  The  difference 
Is  that  third  degree  discrimination  requires  the  seller  to  have  a  monopoly.  (We  have 
not  discussed  first  or  second  degree  discrimination  primarily  because  there  seems  some 
question  as  to  whether  they  exist  in  reality.  See  Whittaker  Price  Discrimination  Theory: 
A  Correction  Antitrust  Law  &  Economics  Rev.  145  (1968).  And  it  Is  extremely  unlikely 
that  any  such  thing  could  come  within  the  range  of  the  Robinson-Patman   Act.) 

*  This  can  be  illustrated  graphically  : 


Here  our  supplier  has  divided  his  customers  into  two  submaflketis,  each  having  a  different 
demand  curve  (represented  as  Dl  and  D2).  Each  curve  has  a  different  "elasticity  "  1  e  the 
percentage  reduction  in  volume  of  sales  that  would  be  induced  by  a  one-percent  increase 
in  price.  It  Isi  generally  expressed  as : 


percentage  change  in  quantity  demanded 
percentage  change  in  price 

or 


(See  Bain,  Price  Theory  (1952),  p.  40.  ff.) 

In  our  example,  a  price  Increase  In  submarket  Dl  would  result  in  a  much  smaller  re- 
duction in  quantity  demanded  than  an  equivalent  reduction  in  submarket  D2.  Demand  in 
submarket  Dl  is,  therefore,  relatively  inelastic,  and  demand  in  D2  Is  relatively  elastic  It 
Is  important  to  understand  why  this  can  be  so.  If  we  assume  that  all  of  our  seller's  cus- 
tomers are  businesses  which  in  turn  resell  goods,  their  demand  is  determined  primarily  by 
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The  requirements  for  this  kind  of  price  discx'imination  are  fairly  obvious.  The 
seller  must  have  some  monopoly  power,  otherwise  the  higher  price  would  be  bid 
down  by  competing  sellers."  Secondly,  the  seller  must  be  able  to  scpurate  his 
total  market  into  the  relevant  submarkets,  i.e.,  to  "segregate"  buyers  that  have 
different  elasticities  of  demand,  to  prevent  his  low-price  buyers  from  reselling 
to  his  high-price  customers  in  competition  with  him  and  thus  beating  down  his 
price.  This  is  of  course  not  always  possible ;  a  "Good  Humor"  man,  for  example, 
might  well  be  surrounded  by  kids  willing  to  pay  rather  widely  varying  prices 
for  popsicles  but  he  would  "discriminate"  in  this  situation  at  his  peril.  On  the 
other  hand,  certain  professionals — such  as  doctors  and  lawyers^ — regularly  dis- 
criminate by  charging  one  fee  to  wealthy  people  and  another  to  the  less  affluent, 
quite  apart  from  any  consideration  of  "charity."  In  the  case  of  medical  services, 
for  example,  a  ix)or  man  can  hardly  "resell"  a  doctor's  treatment  to  a  wealthy 
man.  Nor  do  rich  men  become  poor  in  order  to  obtain  cheaper  medical  service. 
Should  the  "Good  Humor"  man  attempt  to  discriminate,  on  the  other  hand,  there 
would  be  nothing  to  prevent  an  enterprising  kid  from  buying  at  the  low  price 
and  competing  with  him  for  the  "high  price  market,"  eventually  (if  not  imme- 
diately) driving  the  price  down  to  the  lower  level.  To  put  it  another  way,  this 
kind  of  discrimination  requires  something  that  keeps  customers  from  moving 
from  the  high  priced  market  to  the  low  priced  market,  and  something  that  keeps 
the  goods  bought  in  the  low  priced  market  from  being  resold  in  the  high  priced 
market  in  competition  with  those  being  sold  by  the  discriminating  seller. 

It  is  reasonable  to  expect  profit  maximizing  discrimination  to  be  a  rather 
stable  and  long  lasting  phenomenon.  The  market  characteristics  which  induce 
it  and  make  it  possible  are  not  likely  to  change  rapidly. 

Perhaps  the  most  significant  examples  of  this  kind  of  discrimination  for 
public  policy  are  volume  or  "quantity  discounts."  Either  of  these  may  represent 
efforts  to  maximize  profits  by  discriminating  between  large  customers  with 
highly  elastic  demand  and  smaller  customers  whose  demand  is  generally  much 
less  elastic.^" 

Promotional  price  discrimination  is  a  marketing  tactic  designed  to  either  ex- 
pand or  defend  the  seller's  market  share,  as  such.  It  serves  the  same  purpose  as 
other  promotional  devices  such  as  advertising,  special  programs,  price  cutting, 
etc."  And  it  can  of  course  include  "predatory"  price  discrimination.  The  extent 
to  which  it  can  be  employed  would  seem  to  be  directly  related  to  the  monopoly 
power  of  the  firm. 

In  general,  we  would  expect  promotional  discrimination  to  be  a  relatively  un- 
stable and   short  term   device.    Unless   some  element   of  profit  maximizing  is 


two  factors,  the  availability  of  substitutes  for  the  commodity  and  the  proportion  of  the  firms 
income  that  is  spent  on  the  commodity.  (Davisson  and  Ranlett,  .4)!  Introduction  to  Micro- 
economic  Theory  (1956),  pp.  58-59.)  Since  our  submarkets  Dl  and  D2  are  all  part  of  one 
overall  market,  we  will  assume  that  they  both  spend  the  same  proportion  of  their  income 
on  our  seller's  product.  Therefore  the  differences  in  tl'ieir  demand  elasticities  indicates  that 
firms  in  D2  (presumably  larger  customers)  have  alternative  sources  of  supply  available 
to  them  that  are  not  available  to  firms  in  submarket  Dl  (presumably  smaller  customers). 
These  alternate  sources  of  supply  can  include  the  larger  firm's  potential  for  backward 
integration,  or  their  access  to  suppliers  in  other  geographical  areas. 

This  difference  in  the  elasticities  of  demand  enable  the  seller  to  Increase  his  revenue  by 
discriminating  between  the  two  submarkets  at  the  price  PI,  a  price  that  will  maximize  his 
price  in  that  ftubmarket  and  which  results  in  quantity  CI  being  sold.  In  the  second  sub- 
market,  the  seller  chooses  price  P2,  one  that  results  in  his  profit  being  maximized  in  that 
market. 

The  proof  of  why  this  discrimination  will  result  in  a  higher  profit  than  can  be  obtained 
by  any  single  price  is  not  difficult,  nor  is  the  description  of  how  the  seller  goes  about  select- 
ing his  profit  maximizing  price  in  each  submarket.  They  are.  however,  rather  lengthy  and 
since  they  are  readily  available  in  Bain  {Price  Theory,  pp.  40.S-413),  we  shall  not  repeat 
them  here. 

"See  Robinson,  Economics  of  Imperfect  Competition  (1934)  pp.  179-180,  for  a  discus- 
sion of  the  kind  of  monopoly  power  required. 

1"  Certain  quantity  discounts  have  displayed  incredible  vitality.  In  spite  of  repeated 
Commission  attack,  the  National  Biscuit  Company  has  maintained  a  quantity  discount  for 
over  twenty-five  years,  albeit  with  substantial  modifications.  National  Biscuit  Comitani/, 
Docket  No.  "501.3.  38  F.T.C.  213  (1949)  :  50  F.IT.C.  932  (1954). 

"Dean,  Managerial  Economics  (1951)  pp.  515-516. 
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present,  the  seller  should  either  fairly  quickly  accomplish  his  promotional  goal 
or  find  it  unprofitable  to  continue.^ 

Various  kinds  of  anticompetitive  collusion  can  incidcntaUy  result  in  price  dis- 
crimination. Basing  point  and  delivered  price  systems  are  the  usual  examples. 
Since  the  collusion  itself  is  the  proper  target  for  public  policy  here,  it  seems 
pointless  to  discuss  the  di.scrimiuatory  side  effects  as  if  they  had  any  separate 
significance. 

B.  Effects  of  Profit  Maximizing  Price  Discrimination 

The  possible  injurious  effects  of  profit  maximizing  price  discrimination  fall  into 
three  general  categories:  (1)  reduction  of  the  general  welfare,  (2)  mi.salloca- 
tion  of  resources,  and  (3)  injury  to  competition."  The  fir^;t,  reduction  of  the 
general  welfare  results  from  the  fact  that  the  discriminating  seller  may  arrive 
at  a  total  output  which  is  less  than  he  would  have  produced  if  he  had  sold  at  a 
single  price  and  is  compounded  by  the  further  fact  that,  because  of  his  discrimi- 
nation, the  total  cost  to  the  public  may  be  higher  for  this  reduced  quantity  of 
goods.  The  general  public  welfare  is  therefore  injured  to  the  extent  that  the  dis- 
crimination in  question  results  in  (a)  restricted  output  and  (b)  higher  average 
prices." 

Secondly,  as  between  the  favored  and  unfavored  submarkets,  price  discrimi- 
nation results  in  a  "misallocation  of  resources."  Too  much  output  will  tend  to 
be  allocated  to  the  submarket  with  the  more  "elastic"  demand  (the  low  price  or 
competitive  market)  and  too  little  will  tend  to  be  allocated  to  the  submarket 
with  less  elastic  demand   (tlie  high  price  or  noncompetitive  market). ^^ 

Competition  may  be  injured  by  profit  maximizing  price  discrimination  in  three 
ways :  ( 1)  the  discrimination  may  have  a  direct  effect  on  a  competitor's  ability  to 
survive  in  the  submarket  where  the  seller  is  chai-ging  the  lower  price  (in  legal 
terms,  '"primary  line"  injury)  ;  (2)  customers  in  the  unfavored  submarket  may 
have  their  ability  to  compete  jeopardized  by  the  discrimination  ("secondary  line" 
injury)  ;  (3)  the  discrimination  may  result  in  a  restructuring  of  the  market  at 
either  the  primary  or  secondary  levels,  e.g..  increased  concentration  or  higher 
barriers  to  enti-y  in  the  market  of  the  discriminating  seller."' 

The  possible  secondary  line  injury  may  have  a  somewhat  lesser  significance 
than  one  is  generally  inclined  to  give  it.  The  fact  that  a  seller  can  separate  out  a 
specific  customer  class  and  subject  it  to  unfavored  treatment  indicates  that  the 
class  is  already  in  a  disadvantageous  position,  and  therefore  that  the  price  dis- 
crimination is  more  likely  a  symptom  and  a  measure  of  the  disadvantage  rather 
than  a  cause.  It  should  be  remembered,  of  course,  that  here  we  are  discussing  what 
is.  by  definition,  a  stable  long  tei*m  situation.  A  seller  who  is  discriminating  in 
order  to  maximize  his  pi-ofits  should  not  be  expected  to  flcliherately  inflict  serious 
injury  on  his  unfavored  submarket.  He  is  certainly  exploiting  an  existing  dis- 
advantage but  he  defeats  his  own  purpose  if  he  actually  caused  the  demise  of 
firms  in  the  unfavored  submarket,  those  from  whom  he  is  extracting  his  most 
profital)le  prices. 


^^  Predatory  tactics  can  of  course  be  quite  expensive.  See  McGee,  Predatory  Price  Cut- 
ting:  the   Standard   Oil    (N..T.)    Case    1    J.   of  Law  &   Economias    1.37,    at  p.    168    (19.58). 

An  apparent  problem  comes  imnieiliateJ.v  to  mind  here,  the  situation  where  the  seller 
is  forced  to  jjive  a  discriminatory  discount  to  a  larpe  customer  in  order  to  defend  his 
market  share.  This  can  in  fact  result  in  stable  Ions-term  discrimination.  However,  this 
does  no  violence  to  our  classifications.  The  ability  of  the  large  customer  to  make  a  credible 
threat  means  that  his  demand  curve,  as  regards  this  seller,  has  shifted,  i.e..  has  realistic 
alternatives  not  available  to  other  customers  (perhaps  the  ability  to  integrate  backwards). 
As  a  result,  the  seller  is  forced  to  segment  his  market  in  order  to  maximize  his  profits  and 
hold  his  market  share.  This  is  a  significant  point  and  we  shall  have  more  to  say  about  it 
below. 

13  The  "welfare"  effects  of  restricting  output  and  misallocating  resources  are  somewhat 
beyond  our  present  scope.  In  certain  real  situations,  tlie.v  ma.v  well  be  impossible  to 
measure.  They  are  ver.v  important,  however,  in  that  they  have  been  the  focus  of  almost 
all  economic  studies  of  price  discrimination.  What  little  [)rice  discrimination  theory  we 
can  apply  to  R-P  enforcement  is  more  or  less  the  product  of  these  studies. 

"Whether  or  not  this  happens  depends  upon  the  shapes  of  the  demand  curves  in 
the  submarkets.  Bain,  Price  Theon/,  p.  41.S.  See  also  Robinson,  Economics  of  Imperfect 
Comnetition    (19SS)    pp.    190-19."). 

15  Bain,  Price  Theory,  p.  414.  "Rational  allocation  of  resources,"  a  rather  difficult  and 
technical  concept,  is  at  the  center  of  price  theory  ;  it  is  nothing  less  than  the  logically 
developed  explanation  for  the  efficiency  of  the  free  market  or  capitalist  system.  See 
Robert  Dorfman,  Prices  and  Markets  (1967),  for  a  brief  introduction  to  the  notion 
involved. 

1*  Kahn,  Discriminatory  Pricing  As  a  Barrier  to  Entry:  The  Spark  Plug  Litigation, 
8  J.  of  Industrial  Economics  1  (19.59)  ;  Brooks,  Volume  Discounts  as  Barriers  to  Entry 
and  Access,  69  J.  Pol.   Econ.   63    (1961). 
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Assume,  for  example,  that  a  seller  in  order  to  discriminate  lias  divided  his  cus- 
tomers into  two  classes.  If  he  then  proceeds  to  cause  competitive  injury  to  one  of 
them — i.e.,  to  lessen  its  market  share — that  will  of  course  result  in  a  proportion- 
ate decrease  in  demand  for  the  seller's  own  product  in  that  particular  market. 
And  the  conver.se  is  also  true  ;  if  either  submarket  is  able  to  exploit  a  competitive 
advantage,  it  will  thereby  increase  its  demand  for  the  seller's  product.  Now 
assume  further  that  any  reduction  of  demand  in  the  unfavored  submarket  would 
result  in  equal  increase  in  demand  in  the  favored  submarket^'  The  seller  would 
obviously  suffer  a  loss  of  net  i-evenue  from  any  transfer  of  demand  from  the  high 
price  (inelastic)  market  to  the  low  price  (elastic)  market.  It  is  therefore  reason- 
able to  assume  the  seller  will  not  use  discrimination  to  inflict  competitive  injury 
on  the  high  priced  submarket  //  he  can  avoid  it.  In  fact  the  seller  has  every  incen- 
tive to  attempt  to  transfer  demand  to  the  high  priced  market,  not  the  other  way 
around. 

By  now  the  basic  problem  with  this  hypothetical  should  be  readily  apparent. 
In  real  life,  the  seller  rarely  has  any  incentive  to  be  concerned  about  the  lot 
of  his  unfavored  customers.  This  is  not  because  the  matter  is  of  no  interest 
to  him,  but  rather  because  there  is  nothing  he  can  do  about  it.  A  typical  situation 
is  illustrated  by  the  seller  who  provides  only  one  type  of  product  to  retail 
grocers.  His  decision  to  discriminate  to  any  extent  against  smaller  retailers 
will  not  7)t>  itself  have  any  impact  on  their  viability.  He  does  not.  nor  does  any 
other  supplier,  provide  a  significant  enough  i^ercentage  of  that  retailer's  total 
requirements.  His  individual  decision  to  reduce  or  eliminate  his  discriminatory 
price  will  be  of  no  consequence  to  any  single  retailer. 

All  of  this  is  not  to  say  that  discrimination  by  all  suppliers  will  not  injure 
the  smaller  retailers.  Of  course  it  can.  Our  point  is  merely  that  the  discrimination 
is  not  the  beginning  of  the  disfavored  submarkets  troubles,  and  in  any  case 
secondary  line  injury  is  never  the  result  intended  by  the  discriminating  seller. 

Primary  line  injury  should  not  result  solely  from  the  fact  that  the  competitors 
of  the  discriminating  seller  are  faced  wnth  the  lower  price  in  part  or  all  of  their 
market.^''  That  "low"  price  it.self  could  still  be  one  that  exceeds  the  competiti'.e 
level  and  that  is  thus  more  than  sufficient  to  assure  the  long  run  survival  of 
all  of  its  competitors  that  are  reasonably  efficient.  Only  if  the  price  is  driven 
below  this  level — below  the  point  where  it  is  covering  all  production  and  dis- 
tribution costs,  plus  a  normal  or  competitive  return  on  the  capital  employed — 


^^  This  would  be  the  best  possible  result  from  the  seller's  viewpoint  of  any  competitive 
injury  In  the  high  priced  submarket.  (In  any  real  situation,  the  seller  could  not  expect 
to  recoup  one  hiindred  percent  of  what  he  loses  in  one  submarket  by  a  gain  in  another, 
particularly  where  the  demand  is  lost  in  the  submarket  where  the  seller  has  more 
monopoly  power  than  in  the  submarket  where  demand  is  gained.)  Graphically,  the  matter 
might  be  illustrated  thus  : 
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Dl   represents  the  original   demand  curve  of  the  unfavored   submarket ;   D2,    that 
of  the  favored  submarket.  The  dotted  lines  represents  the  curves  after   transfer  of 
demand  from  Dl  to  D2.  Distances  A  and  B  are  equal. 
1*  A    seller    practicing    profit    maximizing    discrimination    will    not    lower    his    price    in 
the  favored  submarket  below  his  marginal  costs  in  any  case. 
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can  any  reasonably  efficient  (and  thus  comi>etitively  significant)  firm  be  elimi- 
nated by  it.'" 

Perhaps  the  most  serious  consequence  of  profit  maximizing  price  discrimina- 
tion is  the  barrier  it  raises  to  entry  into  the  seller's  market.^'  Consider,  for 
example,  the  situation  in  which  a  new  food  producer  decides  to  sell  his  product 
to  a  retail  grocery  firm  that  is  presently  buying  this  product  from  another 
producer,  one  that  is  giving  him  a  large  '"quantity  discount."  If  the  retailer 
were  to  turn  now  and  purchase  any  significant  amount  from  the  new  producer, 
he  would,  in  effect,  raise  the  price  of  all  his  purchases  from  the  otlier  pro- 
ducer. Naturally  the  retailer  will  be  most  reluctant  to  give  serious  consideration 
to  the  new  producer  under  these  circumstances.  And  of  course  it  is  the  large 
retailers  who  are  already  earning  large  quantity  discounts  that  are  most  im- 
portant to  the  new  producer  trying  to  expand  his  production  in  order  to  realize 
all  possible  economies  of  scale.  (This  effect  is  multiplied  if  the  established  firms 
have  a  highly  differentiated  product  which,  because  of  the  demand  generated 
by  advertising,  the  retailers  believe  they  must  stock  in  large  quantity.) 

Profit  maximizing  disci-imination  can  induce  anticompetitive  restructuring 
of  the  buying  market.  Long  term  volume  discounts,  for  example,  which  give  an 
advantage  to  the  larger  purchasers  tend  to  force  the  firms  in  the  purchasing 
market  to  combine,  either  by  merger,  or  by  the  formation  of  buying  groups, 
until  they  reach  a  size  sufficient  to  support  purchases  in  the  lowest  price  category. 
This  may  result  in  a  buying  market  much  more  concentrated  than  would  be 
dictated  by  the  needs  of  any  "real"  economies  of  scale  in  the  absence  of  the 
volume  discounts. 

It  is  worth  pausing  briefiy  to  consider  the  possible  beneficial  effects  of  profit 
maximizing  discrimination,  if  for  no  other  reason  than  to  dispel  the  notion  that 
price  discrimination  is  inherently  evil,  surrounded  as  it  were  by  an  odor  of 
immorality.  In  fact  it  is  per  sc  neutral,  and  must  be  judged  by  its  consequences. 
Where  there  are  decreasing  average  and  marginal  costs,  profit  maximizing  dis- 
crimination can  result  in  greater  output  at  lower  prices  ci'cn  for  the  disfavored 
submarkets.  It  may  even  result  in  some  submarkets  being  served  w^hich  could 
not  be  otherwise  served  at  all  under  a  one  price  system." 

Additionally,  where  the  seller  is  part  of  a  tight  oligopoly,  a  lower  price 
granted  to  a  large  buyer  may  have  beneficial  efi'ects,  if  the  large  buyer  must 
sell  in  a  competitive  market  and  pass  the  price  reduction  on  to  the  consumers. 

C.    Effeets  of  Promotional  Price  Discrimination 

We  will  now  consider  the  effects  of  promotional  price  discrimination,  which 
we  have  defined  as  any  discrimination  which  has  as  its  purpose  expanding  or 
defending  market  share.  We  identify  at  least  six  possible  injurious  eff'ects  that 
may  result  from  promotional  discrimination.  The  first  two  are  the  same  welfare 
effects  that  we  discussed  with  regard  to  profit  maximizing  discrimination, 
namely,  reductions  of  total  output  and  misallocation  of  resources.  Since  we  have 
already  explored  them  sufficiently  for  present  purposes  and  particularly  because 
they  have  only  very  limited  significance  for  short  term  promotional  discrimina- 
tion, we  will  not  consider  them  further  here. 

The  third  possible  bad  effect  of  promotional  discrimination  is  that  it  may 
injure  competition  at  the  primary  level.  The  classic  example  of  course  is  that 
of  the  giant  multimarket  concern  using  monopoly  profits  from  one  market  to 
finance  predatory  pricing  in  another.  The  extent  to  which  this  kind  of  tactic 
can  be  used  is  obviously  dependent  upon  the  seller's  market  power.  But  it  also 
depends  upon  the  condition  of  entry  into  the  seller's  own  industry.  Ease  of 
entry  represents  a  serious  limit  on  the  extent  to  which  firms  can  profitably 
use  predatory  pricing.  The  only  reason  for  driving  a  competitor  under  is  to  be 
able  to  realize  a  greater  return  on  sales  after  his  elimination.  Biit  low  entry 
barriers  can  render  this  a  futile  endeavor.  Any  attempt  on  the  part  of  the  seller 
to  reap  the  benefits  of  his  new  monopoly  power  will  simply  induce  new  entrants, 


^»  We  cannot  see  how  competition  is  injured  if  the  lower  price  is  not  below  long  run 
average  costs.  There  Is  the  notion  that  the  competitors  of  the  discriminating  seller  could 
use  super  competitive  profits  to  enable  them  to  expand  into  the  discriminating  seller's 
protected  market.  But  this  is  a  very  weak  argument.  There  is  no  reason  to  believe  that 
high  profits  in  one  market  have  any  relation  to  entry  into  another.  If  entry  into  the 
protected  market  of  the  discriminating  seller  really  appeared  to  be  a  profitable  oppor- 
tunity,   competitors   would    find    the   capital. 

-"  See  note  16  supra. 

^  Bain,  Price  Theory,  pp.  413-414. 
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firms  eager  to  profit  from  the  observed  high  prices.  Clearly,  then,  predatory 
pricing  requires  significant  entry  barriers." 

This  brings  us  to  tlie  fourth  possible  harmful  effect  of  promotional  discrimina- 
tion, the  possibility  that  the  ability  of  a  dominant  firm  to  engage  in  predatory 
pricing  can  itself  be  a  barrier  to  entry.  The  theory  here  is  that  the  firm  which 
has  successfully  used  such  tactics  will  "scare  off"  potential  competitors.^ 

The  fifth  possible  anticompetitive  effect  of  promotional  discrimination  is  that 
it  may  injure  competition  at  the  secondai'y  level.  Presumably  the  practice  is  based 
on  the  seller's  belief  that  a  dollar  price  reduction  to  one  group  of  customers 
is  worth  more  to  him  than  the  same  reduction  to  another  group.  Again,  the  seller 
has  no  reason  to  cause  secondary  line  injury,  if  he  can  avoid  it.  This  purpo.se  is 
to  expand  his  sales.  To  the  extent  that  the  promotional  effort  merely  causes  a 
redistribution  of  market  share  among  the  seller's  customers,  it  is  a  failure. 
However,  the  seller  will  rationally  engage  in  promotional  discrimination  in  .spite 
of  secondary  line  injury  as  long  as  he  believes  that  what  is  lost  by  injuring  the 
unfavored  customers  is  more  than  made  up  by  an  expansion  of  his  sales  to  and 
profits  from  the  favored  customers. 

Finally,  promotional  price  discrimination  can  be  used  to  perpetuate  anti- 
competitive patterns  of  conduct  in  an  industry.  For  example,  a  dominant  firm 
can  use  discriminatory  pricing  to  discipline  a  firm  which  breaks  ranks  and 
engages  in  price  cutting."* 

Promotional  price  discrimination  has  two  possible  procompetitive  uses.  In  an 
oligopolistic  situation,  price  discrimination  can  be  the  chief  source  of  price 
competition.-"  Oligopolists,  aware  of  the  fact  that  retaliation  by  competitors  can 
generally  be  exi>ected  to  make  price  cutting  unprofitable  for  all,  typically  refuse 
to  reduce  prices  across  the  board.  However,  they  are  constantly  tempted  to 
selectively  shade  prices  to  capture  or  keep  certain  particularly  large  accounts 
and  this  can  trigger  an  outbreak  of  general,  overall  price  competition.  While 
it  is  easy  to  question  the  significance  of  this  kind  of  competition,  the  fact  remains 
that  it  is  all  we  can  expect  to  get  in  these  oligopolistic  markets ;  they  simply  do 
not  comiiete  in  any  but  this  discriminatory  fashion,  and  we  are  thus  faced  with 
a  take-it-or-leave-it  situation,  i.e.,  we  get  prices  reduced  "selectively"  (discrim- 
inatorily)  or  we  don't  get  them  reduced  at  all  (assuming  an  unwillingness  to 
reduce  the  concentration  levels  themselves).  As  an  illustration  of  what  is  in- 
volved here,  Dr.  John  M.  Kuhlman  of  the  University  of  Missouri  and  a  former 
consultant  to  the  Commission — a  specialist  in  the  area  of  price  fixing — has  ad- 
vised us  that,  following  the  "break-up"  of  a  price  fixing  conspiracy,  the  ensuing 
price  decline  (generally  a  decline  of  about  25%)  invariably  occurs  in  a  discrim- 
inatory fashion.  Since  price  fixing  occurs  most  frequently  in  industries  that  are 
at  lea.st  somewhat  concentrated  (e.g.,  at  least  "loose  oligopolies,"  with  the  eight 
largest  holding,  say,  30%  or  more  of  the  market),  and  since,  as  noted,  oligopolists 
find  it  unprofitable  to  compete  on  price  openly,  the  break-up  of  the  conspiracy  is 
characterized,  in  the  beginning,  by  a  few  secret  discriminatory  price  concessions 
to  one  or  more  of  the  very  largest  customer  accounts.  Loss  of  one  of  these  accounts 
ultimately  tips  the  other  former  conspirators  off  to  the  fact  that  price  cutting 
is  going  on,  and  they  retaliate  by  making  concessions  to  one  or  more  other  large 
accounts,  thus  deepening  and  "spreading"  the  price  decline.  Gradually,  then,  in 
this  reverse-ratchet  manner,  the  price  to  at  least  the  bulk  of  the  larger  customers 
works  it  way  down  from  the  inflated  conspiratorial  price  to  the  normal  com- 
petitive one.  During  that  price  decline,  discrimination  has  of  course  been  ram- 
pant, with  price  varying  almost  from  customer  to  customer  as  the  former  con- 
spirators offer  whatever  price  they  happen  to  think  will  be  necessary  to  get  a 
particular  account,  without  too  much  regard  for  the  niceties  of  statutory  re- 
quirements. To  prevent  this  kind  of  discrimination  would  be,  unfortunately,  to 
prevent  the  restoration  of  the  competitive  price  itself."" 


-'^Bain,  Barriers  to  Neiv  Competition  (1956),  p.  34. 

23  Brook.s,  op.  cit.  supra,  note  16,  at  46. 

=*  Ibid. 

-"  Dirlam  and  Kahn,  Fair  Competition:  The  Law  and  Economics  (1954),  pp.  233-2.34. 
Also  Fixler.  Price  Discrimination  in  Homogeneous  Aligopohi  1  Antitrust  Law  &  Economics 
Rev.  117  (1967). 

="  Professor  Khulman  also  notes,  with  considerable  amusement,  tiiat  if  the  Division  of 
Discriminatory  Practices  was  sufHciently  alert,  it  would  completely  undo  all  aflforts  of  the 
Division  of  General  Trade  Restraints  to  stop  price  flxinpr.  As  soon  as  General  Trade  Re- 
straints had  obtained  an  order,  the  prices  would  fall  but  in  a  discriminatory  fashion.  Dis- 
criminatory Practices  would  then  file  a  complaint  and  "restore  the  fix." 


Promotional  price  discrimination,  a  device  of  considerable  importance  to 
small  firms,  can  have  pro-competitive  effects  when  used  by  firms  entering  new- 
markets.  Special  promotional  discounts  are  particularly  vital  to  small  business 
in  competition  with  large  dominant  firms.  The  small  business  simply  does  not 
hav^e  the  arsenal  of  promotional  weapons  that  is  available  to  the  large  concern, 
a  fact  that  was  dramatically  illustrated  during  the  NRA  experience  when  small 
business  raised  a  strong  protest  against  the  codes  which  limited  their  use  of 
price  competition.^ 

D.  "Indnoing"  and  Advertising  AUowanccs 

Two  matters  deserve  some  preliminary  comment  here.  The  first  is  the  ques- 
tion of  "inducement"  of  a  lower  price  by  a  "power  buyer."  The  second  is  the 
que.stion  of  advertising  allowances. 

As  to  the  matter  of  "inducement,"  notwithstanding  the  outrageous  volume  of 
literature  to  the  contrary,  we  simply  do  not  find  the  concept  particularly  useful. 
It  adds  nothing,  in  our  view,  to  a  meaningful  analysis.  It  requires  only  a  small 
amount  of  economic  sophistication  to  recognize  that  all  prices  are  "induced." 
Even  when  the  buyers  have  no  Individual  market  power,  their  collective  willing- 
ness to  buy  or  not  at  any  given  price  constitutes  "inducement,"  i.e.,  the  total 
"demand"  for  the  product  in  question.  As  the  market  power  of  the  buyer  in- 
creases, the  issue  here  tends  to  become  charged  with  a  rather  large  amount  of 
emotion.  Moral  indignation  may  of  course  be  highly  appropriate  but  it  should 
not  be  allowed  to  interfere  with  a  careful  examination  of  precisely  what  happens 
in  such  a  situation.  From  the  seller's  point  of  view,  as  we  have  noted  before, 
the  "inducement"  simply  means  he  faces  a  "flatter"  demand  curve  in  at  least  a 
portion  of  his  market.  The  buyer,  on  the  other  hand,  is  able  to  "induce"  the 
lower  price  only  'because  he  has  alternative  sources  where  he  can  obtain  the 
same  product  for  an  equally  loiv  price."^  This  point  bears  repetition.  Nothing 
el.se  enables  the  large  buyer  to  "induce"  his  lower  price  except  the  ability  to 
obtain  the  same  item  at  a  similar  price  from  an  alternate  source.  "Market  power" 
on  the  side  of  buyer — no  matter  how  great — is  by  itself  insufficient.  Thus  from 
the  buyer's  point  nf  view,  the  product  is  "worth"  no  more  than  the  "induced" 
lower  price,  because  he  can  get  it  someplace  else  just  as  cheap.  The  concept  of  in- 
ducement, therefore,  contributes  nothing  except  rhetoric  to  an  analysis  of  the 
conduct  of  the  small  seller  and  the  so-called  "power  buyer." 

The  second  matter  deserving  special  comment  concerns  promotional  allow- 
ance.s.  As  is  recognized  by  the  Act  itself,  this  practice  can  be  used  to  conceal 
what  are  in  effect  price  discriminations.  But  there  are  other,  less  widely  recog- 
nized implications  for  public  policy  in  this  practice.  There  is  a  .substantial  amount 
of  evidence  that  product  differentiation  created  by  mass  advertising  is  the  prime 
cause  of  increased  concentration  in  the  consumer  goods  industry,"'  a  fact  that 
cannot  rationally  be  ignored  in  developing  a  public  policy  towards  promotional 
allowances.  Cooperative  advertising  programs  may  account  for  as  much  as  20 
percent  of  national  expenditures  for  advertising.'" 

Two  questions,  then  seem  highly  relevant  here.  First,  does  cooperative 
advertising  affect  the  total  volume  of  advertising?  And,  second,  does  such 
advertising  tend  to  be  of  an  "informational"  nature  (i.e.,  is  it  procompetitive) 


2T  "A  study  of  the  codes  as  a  whole  could  only  conclude  that  most  of  the  price  clauses 
were  directed  against  price  cutting  by  'little  fellows.'  In  numerous  industries  the  advan- 
tage of  large  firms  lay  not  so  much  in  the  area  of  price  as  it  did  in  non-price  fields,  in  .such 
matters  as  advertising,  access  to  credit,  ability  to  conduct  research,  control  of  patents, 
and  attraction  of  the  best  managerial  talent.  Small  firms  often  existed  only  because  they 
offered  lower  prices  to  offset  consumer  preference  for  advertised  brands,  prices  sometimes 
made  possible  by  lower  wage  rates,  sometimes  by  more  favorable  location,  sometimes  by 
other  advantages  arising  out  of  specialiation  or  recapitalization.  It  was  in  the  interest 
of  large  firms,  therefore,  to  eliminate  price  and  wage  differentials  and  wipe  out  the  special 
advantages  that  made  them  possible."  Ellis  W.  Hawley,  The  New  Deal  and  the  Problem 
of  Monopoly  (1966)  p.  8.3.  In  short,  price  competition  is  of  most  value  to  small  business 
Itself,  not  to  its  larger  competitors. 

28  This  of  course  Indicates  a  serious  defect  in  the  "countervailing  power"  theory  of 
J.  K.  Galbraith  (American  Capitali-sm  (1952)  Chaps.  9  and  10).  Where  there  are  no  alter- 
nate sources  of  supply  available  the  "power  buyer,"  he  cannot  induce  a  lower  price  no 
matter  how  large  or  powerful  he  might  be. 

^Studies  hy  the  Staff  of  the  Cabinet  Committee  on  Price  StnMlity   (1969),   pp.  6S-69. 

'"  John  Robert  Davidson.  A  Study  of  the  Effect  of  the  Robinson-Patman  Act  Upon 
Cooperative  Advertising  Policies  and  Practices  (Ohio  Stafie  University,  1959).  Vol.  20 
Dissertation  Abstract,  p.  4300). 

Elsewhere  it  has  been  estimated  that  cooperative  advertising  in  1959  amounted  to  nine 
hundred  million  dollars  or  25%  of  all  newspaper  advertising. 

Recent  estimates  state  that  30%  of  all  department  store  advertising  (approximately 
13%    to  2  billion  dollars)   is  paid  for  by  supplies  under  cooperative  programs. 

36-138— 70— vol.  2 21 
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or    does    it    tend    to    contribute    to    product    differentiation     (i.e.,    is    it    anti- 
competitive) ? 

It  would  seem  that  an  advertising  allowance  is  an  attempt  by  the  seller  to 
impo.se  his  business  judgment  on  his  customers :  he  is  trying  to  compel  the 
customer  to  promote  his  product  in  one  particular  way,  i.e.,  by  advertising, 
rather  than  letting  him  use  some  other  device,  e.g.,  price  reductions.  We  do  not 
know  of  course  the  extent,  if  any,  to  which  this  practice  affects  total  national 
volume  of  advertising,  but  we  believe  the  answers  would  have  considerable 
significance  for  public  policy.  And  equally  significant  is  the  question  of  the 
nature  of  cooperative  advertising.  Since  most  of  it  appears  in  newspapers, 
the  initial  inference  is  that  much  of  it  is  probably  informational  and  this  pro- 
competitive;  it  is  hard  to  run  a  newspaper  ad  without  telling  what,  where,  and 
how  much.  But  again,  we  have  no  firm  data. 

E.  Policy  Implications 

There  are  a  number  of  key  questions  that  are  basic  to  a  national  evaluation 
of  enforcement  policy  in  the  price  discrimination  area,  i.e.,  there  are  several 
things  that  have  to  be  known  before  one  can  rationally  say  that  a  certain 
type  of  price  discrimination  injures  competition. 

We  will  consider  first  the  problems  of  discrimination  at  the  primary  level. 
Where  the  discrimination  here  is  of  the  profit  maximizing  variety,  the  most 
significant  injury  done  to  the  sellers'  competitors  is  the  limit  it  places  on  their 
ability  to  expand  their  sales  in  the  favored  market.^^  This  particular  tyi)e  of 
discrimination  is  generally  easier  to  detect  and  identify  than  most  of  the 
other  types  of  discrimination  and  is  usually  quite  stable  and  long  lasting, 
even  "traditional"  in  the  affected  industries.  It  is  probably  impossible  to  conceal 
from  competitors,  who  are  bound  to  find  out  in  the  long  run  and  either  complain 
rather  loudly  or  try  to  imitate  it.^"  Like  all  discrimination  of  this  type,  it 
requires  some  market  power.  The  seller's  industry  must  have  a  concentration 
ratio  placing  it  at  least  in  the  category  of  a  "loose  oligopoly,"  e.g.,  an  eight- 
firm  ratio  of  at  least  30%  or  more.  And  some  entry  barriers  must  exist  to 
protect  the  seller's  mononwly  profits  in  the  high  priced  market.  The  really  key 
structural  feature  in  this  situation,  however,  api>ears  to  be  product  differen- 
tiation. Not  only  does  extensive  product  differentiation  contribute  to  high  con- 
centration and  high  entry  barriers,  but  it  multiplies  the  barrier  effect  of  the 
discrimination  within  the  favored  submarket. 

Unfortunately,  very  little  empirical  study  has  been  done  on  this  particular 
effect.  And  while  entry  barriers  can  be  measured  with  considerable  accuracy,  we 
know  of  no  attempt  to  measure  the  precise  contribution  that  price  discrimination 
has  made  to  the  entry  barriers  in  any  particular  industry.'^  Nor  do  we  have  any 
study  estimating  the  aggregate  effect  of  the  practice. 

Some  particularly  comi)lex  problems  are  encountered  in  trying  to  assess  the 
competitive  effects  of  in'imary  line  promotional  or  predatory  discrimination. 
First  of  all.  there  are  two  varieties  of  primary  line  discrimination  that  have  the 
almost  universal  blessing  of  the  economic  authoritie.s.  Promotional  price  dis- 
crimination by  members  of  a  tightly  structured  oligopoly  is  generally  considered 
beneficial  on  the  theory  that  any  kind  of  price  competition  is  better  than  none 
at  all.  Also,  there  is  general  agreement  that  price  discrimination  by  a  new  entrant 
to  break  into  a  new  market  is  pro-competitive,  at  least  where  the  market  is  being 
entered  is  less  than  w^orkahly  competitive.  On  the  other  hand,  there  is  almost 
universal  condemnation  of  the  practice  where  it  is  a  large  multi-market  firm 
that  is  using  its  monopoly  power  in  one  market  to  finance  predatory  pricing  in 
another.^* 

Unfortunately,  these  general  statements  raise  as  many  questions  as  they  an- 
swer. Should  we  approve  of  a  large  national  conglomerate's  use  of  geographic 
price  discrimination  to  challenge  a  local  monopoly"?  Or  a  large  oligopolist's  use  of 
prices  that  are  below  his  competitor's  costs?  Is  this  kind  of  price  competition 
really  better  than  none  at  all? 

Facile  generalities  are  clearly  out  of  place  here.  Perhaps  the  best  we  can  do 
is  to  set  out  the  minimum  data  that  ought  to  be  knovn  before  a  judgment  is 
made  about  such  matters  in  the  particular  case.  Obviously  a  great  deal  ought 


3^  See  notf  16  supra. 

^Nutional  Biscuit  Company,  Dk.  5013;  Sunshine  Biscuit  Dk.  6191;  United  Biscuit 
Company,  Dk.  8717. 

"•'  For  an  fxcellent  example  of  the  measurement  of  entr.v  barriers  see  Moore  and  Walsh, 
Market  structure  of  the  Agriculture  Industries  (1966).  pp.  ."{QO-SOl. 

3*  E.g.  Edwards,  Maintaining  Competition   (1949),  pp.  169-170. 
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to  be  known  concerning  the  diseriminating  seller :  Its  absolute  size,  its  relative 
market  share  in  each  of  its  markets,  whether  it  is  a  new  entrant,  whether  it  sell 
a  differentiated  product  and,  perhaps  most  imijortant  of  all,  whether  its  dis- 
criminatory price  is  below  long  run  marginal  costs.^'  Equally  essential  is  at  least 
some  similar  data  on  the  market  where  the  discrimination  occurs :  Is  it  concen- 
tratedV  What  are  the  entry  barriers?  Is  there  product  differentiation?  Are  prices 
above  the  competitive  level?  Is  there  price  collusion? 

We  are  by  no  means  prepared  to  suggest  that  all  of  this  information  will 
guarantee  the  ability  to  make  even  reasonably  accurate  decisions  in  every  con- 
ceivable case.  But  we  feel  quite  certain  that,  imthoitt  this  data,  no  rational  judg- 
ment can  be  made  at  all. 

It  is  appropriate  to  note  here  our  conviction  that  predatory  price  discrimina- 
tion has  drawn  far  greater  attention  than  it  appears  to  merit.  We  do  not  think 
it  would  be  much  of  an  exaggeration  to  say  that  the  antitrust  profession  appears 
to  harbor  something  of  an  obsession  with  the  subject,  one  quite  out  of  proportion 
to  its  real  importance.''"  In  the  first  instance,  the  number  of  actually  documented 
cases  is  quite  small.^'  And  we  have  been  unable  to  discover  any  authorities  who 
consider  price  discrimination  to  have  significantly  contributed  to  the  rise  of  mo- 
nopoly in  any  major  American  industry.  Certainly  it  does  not  deserve  to  be  in 
the  same  class,  with  for  example,  mergers,  heavy  advertising,  exclusive  dealing 
agreements,  and  patent  abuse. 

This  curious  lack  of  perspective  can  have  some  rather  serious  consequences. 
In  a  case  of  real  predatory  pricing,  it  seems  perversely  myopic  to  focus  on  the 
price  discrimination  aspect  of  the  problem.  A  prohibition  against  future  preda- 
tory pricing  is  most  unlikely  to  be  an  effective  remedy,  since  the  predator  has 
almost  always  completed  his  monopolization  of  the  market  in  question  before  a 
ca.se  can  be  developed  and  tried. '^  In  addition,  a  firm  with  sufficient  size  or  market 
power  to  engage  in  this  kind  of  practice  usually  has  available  a  whole  range  of 
options  which  can  be  equally  as  effective  as  predatory  pricing.  How  does  the 
public  benefit  if  a  predatory  Ann  diverts  its  resources  away  from  geographic  price 
discrimination  and  concentrates  instead  on  extremely  heavy  advertising  in  se- 
lected local  areas? 

Part  II.  Statistical  Analysis  of  Enforcement  Policy 

We  have  made  no  effort  to  repeat  or  match  the  extensive  statistical  analysis 
done  by  Professor  Corwin  Edwards  in  19.57.  We  have,  however,  compiled  the 
following  tables  believing  that  if  there  is  a  discernable  enforcement  pattern,  it 
should  have  appeared  here  by  now. 

TABLE  1.— NUMBER  OF  ORDERS  ISSUED  UNDER  EACH  SECTION,  1936-69 

Total  number  Percent  of 

Section  of  act  of  orders  total 

2(a) .._ _. 

2(c). 

2(d).     - 

2(e) 

2(f) 

More  than  1  section 

Total 1,018  100.0 

^  See  note  19  supra. 

*>  This  phenomena  seems  to  have  deep  roots.  To  the  extent  anyone  can  tell,  It  seems  to 
have  started  during  the  Depression.  To  the  economically  naive  businessman  (a  descrip- 
tion that  includes  not  a  few  lawyers)  the  Depression  had  a  simple  explanation  :  prices  were 
too  low.  His  were  low  because  hLs  competitor  across  the  street  had  cut  his.  And  sscime- 
where  there  was  a  guy  who  started  itall.  "Ruinous  price  wars,"  "excess  competition," 
"price  chiseling  were  the  result.  See  Hawley,  The  New  Deal  and  the  Problem  of  Monopoly 
(1966),  pp.  38-41,  54.  248-249. 

^  These  certainly  include :  Standard  Oil  of  New  Jersey  v.  U.S.,  221  U.S.  1  (1911)  ;  Moore 
v.  Mends  Fine  Bread  Co.,  .348  U.S.  115  (1954)  ;  E.  B.  Muller  rf-  Co.  v.  FTC,  142  P.  2d  511 
(6th  Cir.,  1944)  ;  Maryland  Baking  Co.  v.  FTC,  24.3  F.  2d  716  (4th  Cir.,  1957)  ;  Atlas 
Building  Products  Co.  v.  Diamond  Block  ^i  Gravel  Co.,  269  F.  2d  950  (10th  Cir.,  1959), 
cert,  denied  363  U.S.  843  (1959)  ;  Forster  Mfg.  Co.,  Inc.,  62  FTC  852  (1963). 

3»  E.g.,  Forster  Mfg.  Co.,  Inc.,  62  F.T.C.  852  at  899-890  (1963). 
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17.7 

259 

25.5 

491 

48.2 

6 

.6 

22 

2.1 

60 

5.9 
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TABLE  2— NUMBER  OF  ORDERS  ISSUED  UNDER  EACH  STATUTORY  SECTION,  1957-69 


Section  of  act 

Total  number 
of  orders 

Percent 
of  total 

2(a). 

- 

79 

114 

464 

1 

15 
34 

11  1 

2(c)      

16  2 

2(d) 

65  7 

2(e)  - 

.1 

2(f) 

2  1 

More  than  1  section      

4  8 

Total 

- 

707 

100  0 

TABLE  3. 

-ENFORCEMENT  BY  SECTION  IN  SELECTED  INDUSTRIES,  1936-57 

Industries 

2(a) 

2(c) 

2(d) 

2(e) 

2(f) 

Comb. 

Total 

Perdent- 
ages 

Food 

Fruit  and  vegetables 

Seafood 

Bakery  products 

Dairy  products 

Candy 

Apparel- 

Auto  parts 

28 
1 
.               _. 

3  .- 

3 

2 

14  .. 
1  .. 
6  .. 
8  .. 

41 

125 

27  .. 

28  .. 

1 
.. 

13 
.... 

12 

2". 

1  . 
2 

2  . 

3' 

0 
6"'" 

3"^ 

1  .. 

V" 

3 
... 

11 
1 

5' 
1 
1 
3 

i 

9 

179 

(29). 

(28). 

(5). 

(4). 
(12).. 

18 

15 

10 
7 
9 

73 

52.5 

5.8 
4.8 

Cosmetics 

Publishing 

Corn  products 

3.2 
2.3 
2.9 

Others 

23.5 

Total 

101 

145 

27 

5 

7 

26 

311 

100,0 

TABLE  4.- 

-ENFORCEMENT  BY  SECTION  IN  SELECTED  INDUSTRIES,  1957-69 

Industries 

2(a) 

2(c) 

2(d) 

2(e) 

2(f) 

Multi- 
count 

Total 

Percent- 
ages 

Food 

Citrus  fruit 

Seafood 

Bakery  products 

Milk... 

24 

"" 6"... 

5  ... 

109 
87  .. 
28  .. 

3."." 

1  .. 

"5" 

17 

i  ; 

■"""307\ 
58  . 

2'6'; 

7  . 

48 

1  ... 
0""' 

14" 

l". 

... 

15 

2 

3 
5 

1 
16" 

156 

(87). 

(28). 

(9)-. 

(3). 

(8).. 

(4). 
308 

58 

37 

12 

28 
8 

89 

23.5 

Macaroni  ..           

Candy 

Apparel 

3 

1  ... 

"2i"': 

11  ... 

2  ... 

1  ... 
20 

43V7 

Publishing. 

Auto  parts       ..               

8.2 
5.2 

Rugs  and  carpets 

Toys 

1.7 
4.0 

Cosmetics  and  toiletries 

Others 

1.1 
12.6 

Totals 

79 

114 

464 

1 

15 

34 

707 

100.0 

Perhaps  the  most  striking  thing  about  all  of  these  tables  is  the  lack  of  any 
really  significant  pattern.  We  have  no  reason  to  believe  that  price  discrimination 
had  any  special  significance  in  these  industries,  as  compared  with  any  others. 
We  do  not  know,  for  example,  that  discriminatory  conduct  was  unusually  prev- 
alent in  any  of  them.  Nor  do  we  even  know  that  structural  factors  made  it 
particularly  harmful  there.  But  most  important,  we  do  not  know  how  the  chal- 
lenged discrimination  was  likely  to  affect  the  structure  of  these  industries. 

There  are,  of  course,  some  exceptions  to  this  general  lack  of  data.  The  1966 
Staff  Report  to  the  Federal  Trade  Commisison  on  the  Structure  and  Competitive 
Behavior  of  Food  Retailing  presented  some  highly  relevant  information  concern- 
ing discrimination  in  the  milk  and  bread  industries.^  But  these  account  for  only 
a  small  percentage  of  cases. 

Some  critics  have  focused  on  the  fact  that  large  numbers  of  cases  have  been 
brought  in  certain  industries — and  from  this  have  drawn  some  generally  un- 


«•  Pp.  186-193. 
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favorable  interferences.  This  strikes  us  as  not  just  unfair,  but  as  quite  irrelevant. 
Numbers  of  cases  alone  do  not  give  a  valid  indication  of  the  enforcement  policies. 
Most  of  the  large  groups  of  cases  listed  here  involved  consent  orders  which  were 
procured  on  an  almost  "mass"  basis,  presumably  with  significant  savings  in  re- 
sources. For  example,  it  is  very  hard  to  dx-aw  an  inference,  favorable  or  unfavor- 
able, from  the  existence  of  twenty-six  (26)  cases  in  the  toy  industry. 

We  are,  again,  simply  unable  to  detect  a  significant  pattern  in  the  enforcement 
statistics. 

Part  III. — Legal  and  Administrative  ProMetns 

The  legal  and  administrative  problems  surrounding  the  enforcement  of  the 
Robinson-Patman  Act  have  been  widely  recognized.  But  what  has  not  been 
recognized  is  that  many  serious  problems  do  not  appear  until  after  an  order  has 
been  issued. 

Almost  inevitably  the  factual  issues  which  arise  in  the  compliance  phase  of  a 
case  are  more  complex  than  those  involved  in  the  litigation.  Typically  a  case  in- 
volves a  firm  with  a  large,  complex  distribution  system  (the  firm  need  not  be  large, 
however;  small  firms  often  have  very  complex  distribution  .systems).  A  broad 
order  is  issued,  predicated  on  a  limited  number  of  proven  violations.  Immediately 
a  whole  range  of  practices  come  within  the  Commission's  purview,  many  of 
which  were  never  contemplated  in  the  complaint. 

The  legal  proposition  that  the  Commission  does  not  have  to  prove  injury  to 
competition  in  a  suit  for  violation  of  a  price  discrimination  order  creates  more 
complications  than  it  avoids.  If  injury  is  irrelevant,  every  price  discrimination, 
regardless  of  its  significance,  is  an  order  violation  and  may  result  in  a  penalty 
suit.  Obviously  it  is  very  difficult  for  the  staff,  on  its  own  initiative,  to  consider 
the  violation  of  an  order  de  tnlnimis. 

There  is  a  further  related  problem.  While  it  may  be  proper  for  the  trial  staff 
to  anticipate  some  real  economies  from  attacking  the  "inducement"  of  discrimi- 
natoi-y  prices  and  allowances  (by,  say,  a  large  grocery  chain),  rather  than  pro- 
ceeding against  virtually  hundreds  of  suppliers,  there  is  no  comparable  savings 
to  the  Compliance  Division  in  such  a  procedure.  Eventually  .*omeone  will  have 
to  examine  the  relationship  between  the  respondent  buyer  and  each  of  his  hun- 
dreds of  suppliers.  And  since  the  orders  issued  under  the  Robinson-Patman  Act 
usually  run  in  perpetuity,  a  half  dozen  such  orders  can  tie  down  a  number  of 
attorneys  for  substantial  i>eriods  of  time. 

The  worst  of  these  problems  stem  from  the  various  cost  justifications  in- 
cluded in  reports  of  compliance.  A  staggering  combination  of  skills  is  required 
to  properly  review  such  a  report,  not  to  mention  the  vast  number  of  man  hours. 
But  what  is  most  significant  here  is  the  fact  that  there  is  no  satisfactory  process 
outside  of  an  adversary  proceeding  (and  even  here  one  can  harbor  reservations) 
for  checking  the  validity  of  the  representation  made  in  .such  a  cost  study.  These 
studies  depend  upon  a  host  of  factual  assertions  that  are  completely  beyond  the 
power  of  the  staff  to  either  verify  or  refute.  We  are  thus  left  with  the  Hobson"s 
choice  of  either  having  to  accept  the  respondent's  word  for  it  or  challenge  the 
report  via  a  full  de  novo  investigation. 

Obtaining  compliance  with  orders  issued  under  Section  2(d)  is  beset  with 
similar  problems.  It  is  simply  imjiossible  to  police  every  promotional  program 
issued  by  every  seller  under  sTich  an  order.  A  great  deal  of  compliance  work 
consists  of  making  respondents  make  "offers"  to  customers  who  will  not  under 
any  circumstances  accept  them.  (A  large  number  of  retailers  simply  have  no  use 
at  all  for  the  "alternative"  programs  that  the  orders  say  must  be  made  "avail- 
able" to  them.  Nonetheless,  a  great  deal  of  effort  is  continually  expended  in 
compelling  the  respondents  to  make  these  ritualistic  recitations  of  these  mean- 
ingless offers. ) 

Another  post-order  problem  is  the  fact  that  Robinson-Patman  orders  are 
remarkably  easy  to  evade  legally.  In  fact,  we  suspect  that  the  real  effect  of 
an  order  is  in  inverse  proportion  to  the  intelligence  and  imagination  enjoyed 
by  the  respondent ;  the  gifted  remain  substantially  unscarred.  There  are,  of 
course,  the  obvious  evasions:  "inducing"  orders  can  be  evaded  by  backward  in- 
tegration or  by  purchasing  the  whole  output  of  a  supplier.  Orders  prohibiting 
discriminatory  pricing  by  suppliers  can  be  evaded  by  a  special  product  of  a 
slightly  different  "grade  and  quality"  for  the  favored  customer.  And  of  course 
predatory  advertising  in  local  areas  can  generally  substitute  quite  well  for  geo- 
graphic price  discrimination.  But  what  we  have  in  mind  here  are  the  really 
cunning  evasions.   Consider,  for  example,   the  case  where  a  manufacturer  is 
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placed  under  an  order  which  attempts  to  prohibit  it  from  favoring  certain  large 
retail  customers.  To  comply  with  the  order,  the  manufacturer  sells  only  to 
wholesalers.  But  on  merchandise  resold  to  the  formerly  favored  retailers,  he 
grants  significant  price  reductions.  The  manufacturer  is,  of  course,  not  dis- 
criminating between  the  wholesalers,  because  each  is  free  to  compete  for  the 
patronage  of  the  favored  retailers.  And  the  lower  price  charged  by  the  whole- 
saler is  of  course  "cost  justified."  (This  is  not  a  "rainy  day  hypothetical."  See 
the  compliance  report  filed  in  Armstrong  Cork  Co.,  Docket  C-1010. ) 

The  Commission's  Rules  place  a  premium  on  "trying  out"  various  schemes 
of  marginal  legality  b.v  not  permitting  the  filling  of  a  civil  penalty  suit  until  the 
respondent  has  been  informed  of  the  deficiencies  in  his  compliance  report*"  If 
one  clever  scheme  fails  to  get  approval,  there  is  every  reason  to  try  another.  A 
sort  of  immunity  thus  prevails  as  long  as  a  repor't  is  kept  pending  disclosing 
his  current  activities. 

There  are  of  course  those  who  either  out  of  a  perverse  sporting  instinct  or 
because  of  perhaps  somewhat  socioi>athic  inclinations  simply  prefer  to  violate 
their  orders  outright  and  then  use  their  imagination  and  intelligence  to  avoid 
detection.  Of  these,  the  dull  and  careless  provide  the  material  for  our  civil 
penalty  suits. 

There  is  a  growing  l)Ody  of  literature  which  holds  that  cease  and  desist  orders 
aimed  at  preventing  anticompetitive  conduct  are  usually  ineffective,  at  least 
when  compared  with  "instructual"  remedies."  Businessmen  are  most  unlikely 
to  view  with  any  enthusiasm  these  efforts  to  interfere  with  what  they  consider 
their  most  profitable  courses  of  action ;  the  natural  reaction  is  to  yield  to  the 
temptation  to  carry  on  as  before  in  one  guise  or  another,  being  deterred  only 
if  the  penalties  are  so  high  and  so  certain  as  to  rather  clearly  outweigh  the 
probable  gain.  Our  experience  with  the  Robinson-Patman  Act  hardly  casts  any 
strong  doubts  on  this  thesis.  Directing  a  businessman  to  operate  in  a  particular 
■wa.v  then  that  mode  of  operation  does  not  in  fact  conform  to  his  idea  of  what 
is  "good  business"  is  thus  likely  to  be  wasted  effort  unless  the  penalties  are  so 
stiff,  detection  so  easy,  and  evasion  so  difficult  that  it  is  simply  easier  to  comply 
than  to  evade.  The  Robinson-Patman  Act  hardly  fits  any  of  these  requirements. 

Part  IV.  Conclusions 

There  are  a  distressingly  small  number  of  things  that  can  be  said  in  the 
price  discrimination  area  with  any  real  degree  of  assurance,  and  most  of  these 
things  are,  unfortunately,  rather  negative  in  character.  First,  it  seems  fairly 
clear  to  us  that  the  Commission's  orders  in  Robinson-Patman  matters  have  not 
in  general  had  any  really  substantial  effect  upon  the  pricing  policies  of  the 
companies  against  whom  they  are  directed.  Even  where  these  orders  have  had 
the  effect  of  forcing  some  companies  to  change  their  pricing  schemes,  the  "anti- 
competitive" results  alleged  by  the  Commission  were  in  fact  probably  con- 
tinued by  alternative  methods.  Second,  there  presently  are  no  available  empirical 
data,  nor  is  there  even  a  theoretical  framework,  that  would  enable  us  to  clearly 
.iudge  the  effectiveness  of  the  Commission's  Robinson-Patman  activities.  Third, 
in  each  case  where  there  in  fact  exists  serious  price  discrimination  problems 
which  appear  to  have  clearly  anti-competitive  effects,  the  most  effective,  in  fact 
the  only  effective  remedy,  would  probably  be  a  direct  attack  upon  the  structural 
characteristics  producing  not  the  "low"  but  the  hiffh  price.  Fourth,  at  the  present 
time  we  do  not  possess  either  the  empirical  or  theoretical  data  necessary  to 
enable  us  to  determine  whether  a  particular  price  discrimination  is  in  fact  likely 
to  be  pro-competitive,  anti-competitive,  or  neutral  in  its  effects. 

Futhermore.  we  are  not  at  all  certain  that  the  resources  necessary  to  develop 
this  kind  of  information  could  not  be  better  used  in  other  areas,  e.g.,  against 
mergers  and  coUeetive  monopolization,  where  we  can  be  a  great  deal  more  certain 
of  our  ultimate  results.  It  seems  fairly  clear,  however,  that  it  would  be  exceed- 
ingly difficult  to  justify  the  present  utilization  of  almost  50%  of  the  Commission's 
total  antitrust  resources  in  this  area  (one  large  Division  plus  a  substantial  part 
of  the  work  of  another  one)  until  such  information  is  developed. 

Fifth,  the  criteria  for  evaluating  the  impact  of  price  discriminations  should 
be  the  same  as  those  used  to  judge  other  conduct  with  a  similar  impact.  Thus, 


<»  Rule  3.61. 

"  E.g.,  Bain,  Industrial  Organization  (1950)  pp.  489,  495,  496,  518-520.  Elzinga,  Mergers: 
Their  Causes  and  Cnrcs,  Antitrust  Law  &  Economics  Rev.  53  (1968)  ;  Mueller,  The  New 
Antitrust:  A  Structural  Approach  12  Vill.  L.  Rev.  764  (1967). 
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if  a  price  discrimination  in  fact  results  in  tlie  elimination  of  a  competitor  or 
comi)etitors  and  the  shifting  of  their  market  shares  to  the  leading  firms  in  the 
industry,  the  economic  result  is  essentially  the  same  as  if  a  mcrycr  had  taken 
place  between  the  "acquiring"  firms  and  those  whose  market  shares  they  have 
obtained.  Considered  in  such  a  light,  the  relevant  factors  to  be  considered  include 
the  usual  structure/performance  data,  e.g.,  concentration,  barriers  to  entry,  and 
product  differentiation  characteristics.  If  a  merger  of  that  size  and  character 
would  not  be  w'orth  challenging,  then  it  would  presumably  be  an  unwise  use  of 
resources  to  attack  a  price  discrimination  that  causes  the  same  competitive 
result.  (This  is  not  to  say  that  the  private  plaintiff  should  not  have  his  relief 
in  such  a  ease,  but  only  that  a  puhViG  agency  such  as  the  Commission  could  not 
rationally  undertake  to  secure  it  for  him.)  Other  practices  provide  similar 
guidelines.  It  is  not  clear,  for  example,  as  to  why  a  volume  discount  which  has 
the  effect  of  foreclosing  outlets  to  competitors  should  be  treated  more  rigorously 
than  an  exclusive  dealing  arrangement  which  accomplishes  the  same  end :  the 
latter  leaves  no  room  for  maneuver  while  the  former,  the  elimination  of  a  firm 
by  predatory  pricing,  at  least  implies  that  it  will  be  the  least  efficient  of  the 
smaller  firms  which  are  likely  to  suffer  first  and  thus  that  their  market  shares 
will  be  up  for  grabs  by  all  of  the  other  members  of  the  industry,  rather  than 
simply  being  transferred  directly  to  the  large  firm.  A  volume  discount  may  at 
least  leave  open  the  possibility  of  a  rival  firm  substituting  itself  for  the  former 
supplier  by  quoting  a  lower  price  on  the  entire  volume. 

Perhaps  most  importantly  of  all,  however,  serious  price  discrimination  is  al- 
most inevitably  accompanied  by  numerous  other  anticompetitive  structural  condi- 
tions and  practices,  particularly  high  entry  barriers,  high  degrees  of  product 
differentiation,  excessive  advertising,  exclusive  dealing  systems,  and  so  forth. 
To  attack  one  of  these  indications  of  an  anticompetitive  structure  without  attack- 
ing the  root  cause  of  the  problem  may  in  fact  be  worse  than  taking  no  action  at 
all.  M'e  have  numerous  examples  of  industries  whose  bad  structures  are  due  to 
exclusive  dealing  (e.g.,  automobiles),  mergers  (e.g.,  steel)  and  product  differenta- 
tion  (e.g..  breakfast  cereals)  but  there  is  no  major  highly  concentrated  industry 
today  which  we  can  safely  say  was  produced  primarily  be  price  discrimination. 
In  short,  we  simply  do  not  know  the  long  range  effects  of  either  price  discrimina- 
tion or  of  a  policy  of  attempting  to  stop  it.  If  there  was  any  clear  cut  indication 
that  price  discrimination  was  in  fact  producing  serious  long  range  problems  in 
major  American  industries,  the  single  most  productive  step  would  be  to  begin 
the  necessary  research  to  identify  those  structural  characteristics,  and  those 
types  of  discrimination,  that  in  combination  determine  whether  the  effect  of  the 
practice  is  either  anticompetitive,  neutral,  or  procompetitive  and,  more  important, 
to  enable  the  Commission  to  evaluate  the  degree  of  anticompetitiveness  involved, 
if  any,  and  thus  to  rationally  allocate  resources  between  this  and  other  Restraint 
of  Trade  areas. 

Price  discrimination  differs  in  this  respect  from  a  number  of  the  other  matters 
antitrust  is  concerned  with.  A  substantial  amount  of  solid,  empirical  data  is 
readily  available  on  the  effects  of  mergers,  price  fixing,  exclusive  dealing,  high 
concentration,  high  entry  barriers,  high  degrees  of  product  differentiation,  ex- 
cessive advertising,  and  other  t.vpes  of  vertical  and  horizontal  restraints.  When 
the  researcher  turns  to  price  discrimination,  however,  there  is  virtually  no  data 
available.  The  uiunistakable  inference,  unfortunately,  is  that  this  dearth  of 
research  on  price  discrimination  reflects  a  substantial  consensus  in  the  scholarly 
community  that  any  such  effort  would  be  unproductive,  i.e..  that  the  potential 
gains  to  be  realized  from  even  the  most  rationally-conceived  antidiscrimination 
program  would  be  more  than  off.set  by  the  cost  of  devising  and  administering  it. 
The  large.'Jt  of  these  costs,  of  course,  is  what  the  economi.st  calls  the  "opportunity 
cost"  :  a  thousand  man-hours  spent  on  any  Robinson-Patman  Act  ceases  necessarily 
jneans,  given  a  fired  budget,  a  thousand  man-hours  withdrawn  from  an  enticingly 
high-yield  case  is  one  of  the  three  areas  known  to  be  most  productive,  namely, 
mersrer,  price  fixing,  and  deconcentration  cases.  None  would  care  to  defend  a 
Commission  policy  of  spending  perhaps  as  much  as  50%  of  its  entire  antitrust 
resources  on  a  practice  that  has  yet  to  be  established  as  a  productive  means  of 
promoting  noncompetitive  market  structures  and  thus  noncompetitive  prices  to 
the  consuming  public. 

We  believe  that  much  of  the  emphasis  on  Robinson-Patman  enforcement  at 
the  Commission  is  due  in  large  measure  to  the  high  "visibility"  of  the  entre- 
preneurs that  are  the  natural  constituents  of  the  statute,  as"  compared  with 
the  almost  complete  invisibility  of  the  rather  anonymous  members  of  the  con- 
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Sliming  public  that  are  the  potential  beneficiaries  of  competitive  piices.  Thus,  no 
one  has  suggested  the  creation  at  the  Federal  Trade  Commission  of  a  "Division 
of  Patent  Abuse,"  even  though  one  scholar  has  estimated  that  patent  monopolies 
cost  the  American  public  something  on  the  oi'der  of  $50  billion  in  lost  output 
annually,  some  90%  of  which  (or  about  $45  billion)  is  due  to  patent  abuses 
that  are  already  illegal  under  existing  law.  It  goes  without  saying  that  even 
the  most  sanguine  of  Robinson-Patman  enthusiasts  would  hardly  claim  any 
such  potential  benefits  for  an  anti-price  discrimination  program  of  even  the 
most  heroic  dimensions. 

From  our  brief  research  here,  we  conclude  that  it  would  be  impossible  to 
justify  on  rational  priority  grounds  the  Commission's  present  commitment  to 
price  discrimination  matters,  given  the  severe  budget  limitations  it  faces  and 
the  exceedingly  high  yields  available  to  it  in  the  three  kinds  of  cases  mentioned 
above.  Price  discrimination  in  its  genuinely  anticompetitive  forms  is  a  creature 
of  monopoly  power  and  should  be  treated  as  such,  namely,  as  an  integral  part  of 
mono  poll/  case.  And,  when  attacked  in  a  monopoly  case,  the  remedy  should  be 
not  an  antidiscrimination  order  but  the  traditional  monopoly  solution,  dissolution 
and  divestiture. 
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Mr.  DiNGELL.  Tlie  Chair  will  recognize  counsel  of  the  subcommittee, 
Mr.  Potvin. 

Mr.  PorniN.  Mr.  Chairman. 

Gentlemen,  I  suspect  that  in  the  interest  of  orderly  procedure,  a  rea- 
sonable approach  would  be  to  ask  you  in  summary  fashion  to  explain 
to  the  subcommittee  the  substance  and  the  thrust  of  your  paper,  and 
then  we  perhaps  could  have  a  discussion  and  then  ask  for  what  speci- 
fic recommendations  you  might  have  thereafter. 

TESTIMONY  OF  HENEY  M.  BANTA  AND  H.  EGBERT  FIELD. 
ATTORNEYS,     DIVISION     OF    COMPLIANCE,     FEDERAL     TRADE 

COMMISSION 

IVIr.  Baxta.  If  it  is  all  right  witli  the  committee.  Mr.  Potvin,  we  have 
prej)ared  a  rather  brief  statement  summarizing  our  position. 

Mr.  PoT^TEN.  Do  you  have  a  copy  that  the  reporter  might  have? 

Mr.  Banta.  I  only  have  one  copy. 

IVfr.  PoT\^N'.  Fine.  Thank  you. 

Mr.  Baxta.  Mr.  Chairman,  I  am  Henry  Banta  and  this  is  Robert 
Field,  attorneys  in  the  Compliance  Division  of  the  Bureau  of  Restraint 
of  Trade,  Federal  Trade  Commission.  Both  of  us  have  been  working 
in  the  Compliance  Division  for  the  last  4  years,  working  primarily  on 
compliance  matters  dealing  with  orders  issued  under  the  Robinson- 
Patman  Act. 

We  are  appearing  before  this  committee  today  at  your  request.  The 
views  we  express  are  our  own.  "We  have  not  discussed  any  part  of  this 
statement  or  any  aspect  of  our  appearance  before  this  committee  with 
any  member  of  the  Commission  or  with  any  of  our  superiors. 

Mr.  Field  and  myself  are  authors  of  an  FTC  staff  memorandum  that 
was  recently  reported  in  an  article  in  the  Washington  Post.  We  under- 
stand that  this  memorandum  has  been  forwarded  to  this  committee  by 
the  commission.  The  memorandum,  which  is  approximately  50  pages  in 
length,  is  a  summary  of  an  evaluation  that  the  two  of  us  made  of  the 
effects  of  Federal  Trade  Commission  Antiprice  discrimination  orders 
issued  under  the  Robinson-Patman  Act.  We  undertook  this  evaluation 
in  the  spring  of  1969  at  the  request  of  Mr.  Joseph  J.  Gercke,  Chief  of 
the  Compliance  Division.  It  took  us  about  3  months  to  complete  the 
evaluation. 

In  conducting  the  study,  we  tried  to  do  two  things.  First  we  at- 
tempted to  review  the  economic  literature  relevant  to  price  discrimina- 
tion and  specifically  to  Robinson-Patman  Act  enforcement.  From  this 
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^^■e  wanted  to  identify  the  links  bet\Yeen  discriminatory  pricing  con- 
duct and  performance.  In  looking  at  performance,  we  were  primarily 
concerned  with  price  levels. 

Onr  objective  was  to  develop  criteria  for  evaluating  the  probable 
effects  of  Robinson-Patman  orders  on  industry  prices. 

The  second  thing  we  attempted  to  do  was  examine  the  actual  pattern 
of  the  act's  enforcement :  How  each  subsection  of  the  act  has  been  used, 
and  in  which  industries  enforcement  resources  have  been  concentrated. 
We  also  wanted  to  examine  the  legal  and  administrative  problems 
arising  in  the  compliance  phase  of  enforcement  and  the  consequence 
they  had  in  allowing  companies  to  avoid  the  economic  remedy  intended 
by  the  orders. 

Our  program  to  make  an  evaluation  of  Robinson-Patman  orders 
was  hindered  by  a  basic  problem  faced  by  regulators  in  the  price 
discrimination  area.  This  problem  is  the  lack  of  theoretical  predic- 
tions linking  price  discrimination  to  industry  price  performance. 

Unlike  many  areas  of  antitrust  such  as  price  fixing,  monopolization 
or  mergers  where  the  link  is  either  obvious  or  where  there  are  strong 
theoretical  and  empircal  links  between  structure  and  performance, 
ance,  there  is  no  such  body  of  literature  in  the  price  discrimination 
area. 

For  example,  price  discrimination  is  often  a  characteristic  of  soft 
markets.  When  supply  exceeds  demands,  some  sellers  start  to  shade 
prices  This  shading  often  leads  to  a  general  reduction  in  industry 
prices  to  a  new  equilibrium  level.  In  this  example,  price  discrimination 
is  simply  an  aspect  of  market  adjustment. 

In  other  cases  price  discrimination  might  be  a  predatory  tactic 
employed  by  a  monopolist.  We  think  tliat  because  of  the  differing  pos- 
sibilities it  is  not  an  appropriate  subject  for  generalities. 

Even  in  a  single  case  the  effects  may  be  mixed.  For  example,  one 
price  discrimination  may  cause  serious  competitive  injury  at  the 
retail  level  while  promoting  competition  in  an  otherwise  monopolis- 
tic producer  level.  Unless  a  great  deal  is  known  about  the  structure 
of  each  market  level,  the  enforcement  runs  the  risk  of  doing  more 
harm  than  good.  A  great  deal  of  economic  analysis  is  always  required. 
To  illustrate  the' difficulty  that  a  lack  of  economic  analysis  in  a 
price  discrimination  case  may  lead  to,  we  would  like  to  call  your 
attention  to  evidence  developed  in  a  recent  price-fixing  case  in  the 
plumbing  fixtures  industry.  This  evidence  indicates  that,  in  1960, 
the  FTC  issued  a  price  discrimination  complaint  against  a  firm  that 
w^as  actually  a  defecting  member  of  a  price  fixing  conspiracy.  The  evi- 
dence shows  that  the'  commission  unwittingly  enforced  the  price 
fixing  agreement. 

The  record  in  the  price  fixing  case  shows  that  in  plumbing  fixtures 
trade  association  meetings  the  threat  of  Federal  Trade  Commission 
Robinson-Patman  Act  action  was  frequently  used  to  cajole  reluctant 
producers  back  into  the  conspiracy. 
We  understand. 

Mr.  DiNGELL.  Would  you  yield  at  this  point  ? 
Mr.  Banta.  Sure. 

Mr.  DiNGELL.  This  sounds  like  a  great  defect  in  administrative  prac- 
tices inside  the  agency  to  me. 
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Now,  I  am  furious  to  know  if.  is  there  anytliino;  inherent  in  Robin- 
son-Patman  that  would  require  the  Federal  Trade  Commission  to 
force  reluctant  members  or  former  members  of  price  fixino^  con- 
spiracies back  into  the  conspiracy  ? 

Mr.  PoTviN.  May  I  ask  a  clarifying  question,  Mr.  Chairman  ? 

Mr.  Dtngell.  Yes.  certainly. 

Mr.  PoT\T[>r.  Mr.  Banta,  were  you  savinir  that  the  PFMA,  a  trade 
association,  used  this  to  force  its  members  back  into  line? 

Mr.  Raxta.  There  is  evidence  of  that,  jes. 

IVfr.  PoTvix.  Xo  intention  was  meant  that  the  Commission  did  this? 

Mr.  Banta.  Xo,  no. 

Mr.  DixGET.L.  No,  but  what  I  am  trying  to  find  out  is,  is  there  any- 
thino:  in  the  Robinson-Patman  Act  or  in  any  of  the  other  statutes  of 
the  Federal  Trade  Commission  that  would  require  the  Federal  Trade 
Commission  to  so  interpret  the  Robinson-Patman  Act  as  to  force 
reluctant  present  or  former  or  past  or  future  conspirators  back  into 
some  kind  of  a  price-fixing  conspiracy? 

Mr.  Baxta.  No;  I  think  price  fixing  is  clearly  illegal.  I  mean  T  do 
not . 

Mr.  Dtxgell.  It  is  clearly  illegal  and  it  is  clearly  illegal  even  with 
the  presence  of  Robinson-Patman  fully  enforced;  am  I  correct  in  that 
assumption  ? 

I  am  setting  no  trap.  I  want  to  know  because  the  function  of  this 
hearing  is  to  find  out  how  Robinsoji-Patman  is  being  enforced.  And 
if  they  are  using  Robinson-Patma,n  to  force  price-fixing  conspiracies, 
then  I  darned  well  want  to  know  about  it. 

Mr.  Baxta.  I  think  that  the  problem  is  a  complex  one.  I  think  that 
in  terms  of  the  letter  of  the  law  it  was  proven  that  the  respondent 
in  this  case,  in  fact,  violated  the  letter  of  the  law.  "\Aniether  or  not  as 
a  matter  of  policy,  which  is  a  question  we  are  raising,  he  should  have 
been  prosecuted,  is  another  question. 

Mr.  DixGELL.  I  am  not  raising  a  policy  question  here  at  all.  T  am 
raising  a  question  very  simply  put.  is  there  anvthing  in  Robinson- 
Patman  that  requires  the  Federal  Trade  Commission  to  so  interpret 
that  law  as  to  force  present,  past,  or  future  participants  in  a  price- 
fixing  conspiracy  back  into  that  conspiracy  or  into  it  ab  initio? 

Mr.  Baxta.  The  hard  question  here,  of  course,  is  what  is  meant  by 
competition.  This.  I  think,  is  precisely 

Mr.  DiXGELL.  You  are  getting  away  from  my  question.  Now.  I  am 
trying  to  ask  a  very  simple  question. 

Mr.  Baxta.  No;  is  the  answer  to  your  question.  I  personally  be- 
lieve no. 

Mr.  DiNGELL.  Well,  is  this  a  question  of  belief  or  hope  or  is  it  a 
very  simple  statement  of— is  it  a  very  simple  statement  of  fact 
with  regard  to  law  ? 

Now,  you  are  a  lawyer  and  one  of  some  capability,  and  I  am  curi- 
ous to  know  whether  your  interpretation  of  Robinson-Patman  is  that 
the  FTC  is  under  the  Robinson-Patman  compelled  to  force  reluctant 
former,  past,  present,  or  future,  participants  in  a  price  conspirac.y 
into  a  conspiracy  to  fix  prices  or  to  restrain  trade. 

Mr.  Baxta.  I  have  always  shared  Jerome  Frank's  view  that  law  is 
a  prediction,  as  predicting  what  courts — the  courts  and  the  commis- 
sion will  do 
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Mr.  DiNGELL.  I  am  not  asking  you  to  predict.  I  am  asking  what  is 
your  interpretation  of  the  law.  You  studied  this  law. 

IMr.  Banta.  My  interpretation  of  the  law  is,  no,  they  are  not  re- 
quired to  do  it,  no. 

Mr.  DiNGELL.  Xo.  As  a  matter  of  fact,  it  would  be  fair  for  me  to 
make  the  statement,  I  think,  that  that  would  be  a  perversion  of  the 
purposes  of  the  Robinson-Patman  Act.  After  all,  we  have  a  rule  of 
reason  which  Ave  apply  in  intei^i^retations  of  law,  and  Robinson-Pat- 
man  is  to  be  interpreted,  I  think,  in  a  fashion  consonant  with,  absent 
other  circumstances,  all  of  the  other  antitrust  laws,  and  what  you 
migJit  well  call  the  broad  public  policy  of  the  United  States,  which  is 
against  price  fixing,  price  fixing  conspiracies;  am  I  correct? 

Mr.  Banta.  That  is  right,  sir. 

Mr.  DixGELL.  So  liere  I  think  you  are  discussing  with  the  commit- 
tee a  situation  where  Robinson-Patman  was  poorly  administered  by 
the  agency.  Am  I  correct  ? 

Mr.  Banta.  That  is  correct, 

]Mr.  DiNGELL.  I  do  not  want  you  to  be  hesitant  to  tell  the  truth. 
If  anybody  gets  after  you  for  telling  us  what  you  think,  they  will 
suffer,  I  promise  you. 

Mr.  Banta.  Let  me  say  this:  We  are  citing  this  case  to  point  out 
what  we  believe  is  a  real  difficulty.  All  legal  elements  were  proved, 
and  I  believe  there,  in  fact,  probably  was  som.e  injury  to  competi- 
tion at  the  retail  level  in  the  discrimination  in  this  area. 

The  problem  is  that  we  have  a  tradeoff  between  injury  to  competi- 
tion at  the  retail  level  versus  what  happens  at  the  producer  level. 

Mr.  DiNGEEL.  Well,  is  that  really  true?  Don't  you  find  yourself  in 
a  situation  where  the  Federal  Trade  Commission  ought  to  take  a 
look  and  say,  well,  now,  here  we  have  a  price  fixing  conspiracy 

Mr.  Banta.  Yes,  but  they  didn't  know  that. 

Mr.  DiNGEEE  (continuing).  And  rather  than  applying  Robinson- 
Patman,  we  are  going  to  apply  Sherman  or  Clayton  or  turn  the  mat- 
ter over  to  the  Department  of  Justice  for  proceedings  under  such 
statutes  as  might  be  under  the  administration  of  that  agencv? 

Now,  isn't  that  the  wav  this  matter  should  really  be  handled? 

]\Ir.  Banta.  Yes,  sir.  We  are  not  implying  that  the  Commission 
knew  there  was  a  price  fix  here. 

Mr.  DiNGEEL.  I  don't  care  whether  they  knew  or  not.  You  had  here, 
obviously,  a  very  wrong  result.  Now,  it  may  be  that  if  they  did  not 
know,  we  ought  to  take  a  look  and  maybe  consider  some  impeachment 
proceedings • 

Mr.  Banta.  liet  me  describe  a  harder  case  to  you.  Let's  suppose 
hypothetically  in  the  plumbing  fixtures  case 

]Mr.  Dtngeee.  No;  I  want  to  get  right  down  to  a  very  simple  state- 
ment of  how  Robinson-Patman  is  to  be  applied  because  I  don't  want 
anybody  to  walk  out  of  this  room  with  the  impression  Robinson-Pat- 
man was  passed  to  sanctify  price  fixing  or  price-fixing  agreements 
because  if  it  is,  we  had  better  repeal  the  whole  thing  right  now.  But 
I  don't  hai:)pen  to  think  it  is  so  and  I  want  to  hear  your  comment. 

Mr.  Banta.  Yes,  sir.  Our  point  is  in  enforcing  it,  simply  looking  at 
one  level  of  competitive  injury  one  runs  a  serious  risk  of  causing  some 
harm  at  another  level. 

Now,  even  absent  a  price  fix  this  could  happen. 
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JNIr.  DiNGELL.  Does  not  this  put  us  at  a  point  where  intelligent  en- 
forcement and.  administration  of  that  statute  ought  to  be  so  carried  on 
that  the  other  vices  and  abuses  about  which  you — I  think  you — very 
properly  complain  should  be  avoided  ? 

Mr.  Banta.  Yes,  sir.  I  think  this  is  what  is  required 

Mr.  DiNGELL.  The  reason  I  have  been  pursuing  this  particular  re- 
sponse is  maybe  we  are  going  to  make  comment  on  this  when  ^e  file 
our  report  with  our  parent  coimnittee. 

Mr.  Banta.  Yes,  sir. 

Mr.  DixGELL.  And  if  this  be  so,  I  intend  to  have  the  staff  inquire, 
or,  rather,  I  intend  to  have  the  staff  inquire  as  to  whether  or  not  this, 
in  fact,  be  an  area  that  FTC  direct  its  attention  to. 

Mr.  Banta.  We  think  that  the  only  way  this  kind  of  problem  can  be 
avoided  is  by  a  very,  very  careful  economic  analysis. 

As  I  started  to  say,  suppose  in  this  industry  there  was  no  price  fix 
at  the  producer  level.  Let's  suppose  we  had  a  tight  oligopoly  where  the 
price  was  simply,  one  had  conscious  parallellism  or  some  sort  of  tacit 
agreement. 

Mr.  DiNGELL.  Perhaps  when  you  have  that  kind  of  a  situation  you 
get  price  fixing  by  everybody  following  a  leader. 

j\Ir.  Banta.  That  is  right. 

Mr.  DiNGELL.  You  do  not  have  to  have  an  active  conspiracy.  It  is  sort 
of  a  conspiracy  in  silence. 

j\Ir.  Banta.' Right.  Now,  in  that  situation  where  we  have  no,  at  least 
under  present  law,  present  law  as  it  is  interpreted,  any  illegal  con- 
spiracy, we  still  ma}^  have  a,  shall  we  say,  net  anticompetitive  effect 
if  we  were  to  proceed  against  price  discrimination  at  the  retail  level. 

It  is  a  serious  risk. 

Mr.  PoT^^N.  Mr.  Chairman,  may  I  ask  a  question  ? 

Mr.  DiNGELi,.  Sure. 

Mr.  Pot\t:n.  Let's  go  back  to  your  basic  premise.  It  happened  that 
the  PFMA  prosecution  came  in  large  part  from  this  committee  which 
asked  IRS  to  look  into  it.  A  young  agent  fresh  out  of  college  walked 
in  and  bagged  their  whole  set  of  records  and  gave  them  to  Justice  and 
off  to  the  wars  or  to  the  juries.  You  start  in  and  you  have  got  a 
number  of  manufacturers  in  a  fairly  tight  oligopoly  situation 

Mr.  Banta.  Right. 

Mr.  PoTviN  (continuing) .  With  just  a  classic  price  fix. 

Mr.  Banta.  Absolute. 

Mr.  PoT\T[N.  Now,  you  said  what,  thai,  they  were  keeping  some  of 
their  people  in  line  by 

Mr.  Banta.  "\^liat  happened  is  that  one  of  the  members  of  the  ring 
broke  ranks.  He  discriminated.  He  discriminated  in  a  range  of  ways, 
and  was  ultimately  prosecuted  by  the  Commission  under  2(a). 

Mr.  Potvin.  Are  you  distinguishing  here — you  are  a  manufacturer. 
I  am  a  manufacturer. 

Mr.  Banta.  Yes. 

Mr.  PoT^-IN.  We  agree  to  charge  the  same  price. 

Mr.  Banta.  Right. 

Mr.  PoTviN.  That  is  price  fixing. 

Mr.  Banta.  Right. 

Mr.  Potvin.  You  charge  your  customers  nondiscriminatorily,  not 
necessarily  the  same  price  but 

Mr.  Banta.  Right. 
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Mr.  PoTViN.  And  I  do  the  same  but  this  is  not  to  say  that  we  have 
to  do  it  at  the  same  price  level. 
Mr.  Banta.  Sure. 

Mr.  PoTviN.  I  do  not  quite  see  the  logical  relevance  here. 
Mr.  Banta.  All  right.  Wliat  happens  is  that  one  member  of  the 
ring  rather  than  cut  ]3rices  across  the  board,  which  would  have  been 
immediately  detected  by  all  the  other  members  of  the  ring,  started 
to  chisel  certain  customers.  He  started  to  give  discriminatory  dis- 
counts. 

Mr.  PoTviN.  What  you  are  saying  is  that  in  addition  to  being  a 
price  fixer,  he  was  also  violating  the  Robinson-Patman  law. 
Mr.  Banta.  That  is  right. 

Mr.  PoTviN.  And  they  said  they  would  turn  him  in  for  that  if  he 
did  not  come  olf  it. 

Mr.  Banta.  I  do  not  know  whether  that  happened  with  regard  to 
him.  For  some  reason  or  other  the  Commission  did  bring  a  case  against 
them.  Presumably  someone  complained.  I  think  it  is  generally  con- 
ceded among  economists  that  when  a  price  discrimination  breaks,  it 
will  break  in  a  discriminatory  manner. 

Mr.  DiNGELL.  AVell,  does  not  this  then  leave  us  an  assortment  of 
options  and  does  it  not  point  to  the  fact  that  the  Commission  and 
the  Department  of  Justice  have  a  whole  series  of  options  in  carrying 
out  the  broad  national  policy — (1)  to  go  after  the  discriminations? 
And  I  think  it  would  be  pretty  hard  to  say  this  is  bad;  (2)  to  go  after 
the  conspiracy ;  (3)  to  go  after  the  monopolies  and  restraints  of  trade, 
and  things  of  this  kind  that  happen  to  have  existed,  and  to  do  any  or 
all  of  these  is  not  necessarily  to  say  that  any  of  the  statutes  are  bad 
or  are  anticompetitive. 

Mr.  Banta.  I  would  be  inclined  to  suggest  to  you — well,  if  you 
are  going  to  take  the  price  discrimination  aspect  of  the  thing  first, 
the  effect  is  going  to  be  to  get  the  fix  going  back  again. 

Mr.  DiNGELL.  Isn't  it  poor  administration  to  just  take  one  of 
these  and  say  this  is  enforcing  the  law  ?  Shouldn't  they  go  through 
and  make  a  thorough  investigation  and  come  up  with  an  appropriate 
view  of  the  economic  facts? 

Mr.  Banta.  Yes,  sir;  absolutely. 

Mr.  DiNGELL.  And  isn't  the  situation  you  are  complaining  about 
really  a  question  of  poor  administration  of  a  series  of  statutes  as 
opposed  to  the  administration  of  one  bad  statute? 

Mr.  Banta.  I  think  so.  That  is  a  fair  characterization. 
Mr.  DiNGELL.  That  is  the  impression  I  get. 
Mr.  Banta.  Yes. 

Mr.  DiNGELL.  And,  of  course,  we  are  here  looking  at  this,  and 
one  of  the  points  I  got  is  the  total  inadequacy  in  the  amount  of  the 
budget  being  allocated  and  the  fashion  in  which  it  is  being  allocated 
by  the  Bureau  of  the  Budget. 

Mr.  Banta.  We  are  saying  this  risk  is  always  run  where  we  do 
not  have  economic  analysis,  careful  economic  analysis  at  all  levels, 
when  you  deal  with  discrimination. 

Mr.  Wertheimer.  On  a  case-by-case  basis? 
Mr.  Banta.  Yes,  I  think  so. 

IVIr.  DiNGELL.  I  sort  of  took  over  from  you,  Mr.  Potvin.  I  apologize. 
I  hope  you  will  proceed,  gentlemen. 
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Mr.  Oden.  Mr.  Banta,  since  vou  work  for  the  Division  of  Com- 
pliance,  it  would  appear  at  first  notice  that  it  would  be  even  more 
difficult  for  you  on  a  case-by-case  basis  rather  than  on  an  industry 
basis. 

Mr.  Banta.  Throug:h  the  Division  of  Compliance? 

Mr.  Oden.  That  is  right. 

Mr.  Banta.  Well,  let  me  get  to  our  recominendations,  then. 

Mr.  Oden.  I  mean  the  problem  is  that  it  would  not  do  any  good, 
and  this  criticism  appears  to  be  widespread,  for  the  Commission  to 
issue  thousands  and  thousands  of  orders  and  never  any  enforcement 
of  them.  In  the  Division  of  Compliance  in  your  Bureau  and  in  the 
Bureau  of  Deceptive  Practices,  because  of  the  way  the  Commission 
goes  about  picking  and  choosing  cases  and  prosecuting  them,  some- 
times the  division's  hands  are  tied  behind  its  back,  so  to  speak,  in 
carrying  out  any  of  these  orders. 

Mr.  Banta.  In  selecting  a  case,  I  think  the  people  responsible  for 
selecting  it,  prosecuting  it,  should  beforehand  state  precisely  what 
it  is  they  expect  the  order  to  do  in  the  market  and  precisely  tell  us 
what  the  effect  is  going  to  be  and  precisely  define  the  remedy.  Then 
I  think  it  becomes  an  easy  matter. 

Mr.  Dingell.  You  know,  I  am  just  reminded  of  the  old  highway- 
man case.  You  remember  the  highwayman  case  we  had  ? 

Mr.  Banta.  No,  sir. 

Mr.  Dingell.  Well,  the  parties  Avere  in  litigation  in  the  old  courts 
on  a  quasi-contract  where  for  services  performed  in  connection  with 
a  joint  venture  one  party  had  agreed  to  share  the  fruits  of  the  joint 
venture  with  the  other,  and  they  proceeded  to  litigate,  and  the  result 
of  the  litigation  was  that  both  of  the  participants  were  hanged,  and 
the  lawyers,  I  think,  were  sent  to  jail.  The  joint  venture  was  a  holdup 
on  the  highway.  And  it  kind  of  sounded  to  me  like  what  you  are 
talking  about  here,  that  your  conspiracy  is  the  same  kind  of  an 
arrangement. 

Mr.  Field.  Could  I  make  a  comment  on  this  ? 

We  use  a  conspiracy,  a  particularly  bad  example,  because  we  have 
the  evidence,  but  it  is  really  illustrative  of  the  whole  problem  of  both 
explicit  and  implicit  price  collusion,  whether  you  are  talking  about  a 
price  ring  like  we  have  here,  an  oligopolistic  pricing  market.  When 
prices  fall  in  these  markets  they  tend  to  do  so  discriminatorily  at  first. 
When  the  implicit  or  explicit  fix  breaks,  it  tends  to  do  so  in  a  discrimi- 
natory manner. 

If  you  move  in  at  that  point  and  attack  the  discrimination,  you  run 
a  very  real  chance  of  starting,  of  putting  prices  back  up  where  they 
were  in  the  first  place. 

Mr.  Banta.  By  the  way,  we  should  distinguish  this  position  from 
that  of  the  gentleman  before  us  who  mentioned  that  there  are  a  lot 
of  statements  around  that  price  discrimination  causes  prices  to  fall. 

I  do  not  think  there  is  any  e\ndence  of  that.  But  when  the  market 
forces  push  prices  down,  they  do  tend  to  fall  in  a  discriminatory  man- 
ner, either  where  there  is  a  price  fix  or  a  price  oligopoly.  I  think  that 
can  be  demonstrated. 

Mr.  PoTviN.  All  I  think  you  are  saying  is  the  big  guy  gets  the  low 
price  first. 

Mr.  Banta.  Absolutely. 
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Mr.  Field.  And  you  have  got  to  be  very  careful  in  this  particular 
act,  particularly  since  the  emphasis  in  this  act  is  on  the  low  price, 
and  this  is  the  thrust  of  most  of  the  action. 

And  the  result  is  that  ofttimes  we  never  even  look  at  the  cause  of 
the  high  price.  And  I  think  this  is  very  serious  psychological  problem 
with  regard  to  the  act. 

Mr.  DixGELL.  AVliat  you  are  saying  is  we  have  tried  to  eliminate  dis- 
criminations with  regard  to  low  prices  but  we  have  not  gone  into  the 
question  of  discriminations  on  account  of  high  prices. 

jSIr.  Field.  Not  discriminations  on  the  ground  of  high  prices,  the 
source  of  the  market  power  that  allows  the  company  to  charge  the 
high  price. 

Mr.  Oden.  Implicit  in  what  you  are  saying,  is  that  the  Robinson- 
Patman  Act  would  never  have  to  be  enforced  if  the  price-fixing  di- 
visions of  Justice  and  Federal  Trade  would  do  their  job,  along  with 
the  monopolization  divisions. 

]Mr.  PoTviN.  Gentlemen,  let  us  envision  the  following  tableau  in  the 
midtliirties.  Suppose  an  archangel  someone  equally  able  to  make  such 
a  statement  had  stopped  our  senior  majority  member,  Wright  Patman, 
in  the  halls  on  his  way  over  to  introduce  the  act  and  said,  "Mr.  Pat- 
man,  we  guarantee  you  an  absolutely  homogenous  market."  If  he  had 
believed  the  archangel,  he  presumably  would  have  conceded  there  was 
no  need  for  the  act. 

But  absent  archangels  and  other  heavenly  hosts  and  in  the  real  world 
we  do  not  have  a  homogenous  market,  and  even  with  the  great  respect 
we  all  have  for  Dick  McLaren  down  in  the  division,  do  j^ou  really  feel 
that  there  is  a  chance  of  such  a  thing  in  our  lifetime? 

Mr.  Baxta.  No,  of  course  not. 

Mr.  PoTvix.  It  is  a  goal  that  we  as  antitmsters  will  hopefully  con- 
tinue to  strive  for. 

]Mr.  Baxta.  I  think  we  have  to  concede  again,  barring  your  miracle 
we  are  going  to  liave  market  imperfections  even  in  the  best  world  we 
envision.  And  in  that  kind  of  situation  there  is  always  going  to  be 
some  sort  of  price  discrimination. 

The  question  that  has  to  be  asked  is  to  what  extent  is  it  harmful, 
to  what  extent  can  it  be  effectively  stopped,  what  are  the  side  effects 
of  stopping  it. 

These  are  the  hard  questions. 

]\rr.  Field.  A  whole  range  of  economic  issues. 

Mr.  PoTvix.  You  have  more  statement,  still,  do  you  not  ? 

!Mr.  Baxta.  Yes.  You  are  going  through  a  lot  of  it. 

Mr.  Dixgell.  Yes.  I  think  we  had  better  let  you  go  ahead  with  your 
statement. 

Mr.  Baxta.  All  right. 

We  would  like  to  draw  the  committee's  attention  to  a  very  impi-es- 
sive  dissertation  done  by  Dr.  Ronald  Knutson,  of  Purdue  University. 
Dr.  Knutson  did  a  very  elaborate  study  of  the  effects  of  the  Minnesota 
Dairy  Industry  Unfair  Trade  Practices  Act.  This  act  in  many  impor- 
tant respects  parallels  the  Robinson-Patman  Act. 

We  are  reluctant  to  summarize  Dr.  Knutson's  conclusions;  however, 
we  do  want  to  point  out  that  he  found  one  highly  competitive  dairy 
market  to  be  characterized  by  extensive  discriminatory  conduct.  And 
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he  found  evidence  that  tlie  elimination  of  siicli  conduct  in  other  mar- 
kets contributed  to  a  decline  of  competition  and  higher  prices. 

This  study  is  significant  in  that  to  our  knowledge  it  is  the  first  full- 
scale  study  of  the  effects  of  an  antidiscrimination  law  on  a  particular- 
industry.  We  believe  it  raises  serious  question  for  public  policy. 

Another  problem  we  would  like  to  draw  the  committee's  attention 
to  is  that  assuming  a  particular  act  of  price  discrimination  can  be 
identified  as  anticompetitive,  it  is  relatively  easy  for  particularly  large 
companies  to  avoid  the  intent  of  an  order  by  a  number  of  tactics. 

Perhaps  most  important  is  the  fact  that  large  buyere  inducing  dis- 
criminatory allowances  can  often  sidestep  the  effect  of  the  order 
through  vertical  integration.  We  feel  the  Eobinson-Patman  enforce- 
ment is  the  major  cause  of  vertical  integration  by  retailers  into  some 
industries. 

Mr.  PoTviisr.  Well,  might  it  not  also  be  said  that  the  failure  of  the 
commission  to  use  or  attempt  to  use  section  5  in  a  dual  distribution 
situation,  which  is  what  results  when  they  go  to  vertical  integration, 
has  got  to  be  charged  with  some  of  that,  too? 

Mr.  Banta.  It  may  not  be  a  dual  distribution  system.  They  just 
integrate  backward  vertically  for  their  own  benefit. 

Mr.  Pot\t:x.  Well,  and  of  course  this  not  being  illegal 

Mr.  DiNGELL.  Are  you  saying  that  this  is  forced  by  R-P  because 
of  section  2(a)  ;  or  what  are  you  saying  ? 

Mr.  Banta.  Let  me  describe  the  situation.  We  have  a  large  buyer 
of  a  very  large  powerful  firm  with  a  deep  pocket  in  terms  of  access 
to  capital.  He  induces  discriminatory  payments  or  discriminatory 
prices  from  his  suppliers  through  one  way  or  the  other.  If  he  is  pre- 
vented from  doing  this,  he  may  very  well  just  turn  around  and  say 
I  will  make  it  myself,  and  we  think  this  has  happened. 

Mr.  DiNGELL.  Is  this  the  only  force  that  would  cause  him  to  make 
this  judgment? 

Mr.  Banta.  I  cannot  answer  that. 

Mr.  DiNGELL.  Isn't  it  often  a  fact  that  there  are  other  forces  in 
the  marketplace? 

Mr.  Banta.  I  should  certainly  think  so. 

Mr,  DiNGELL.  I  think  we  would  be  hard  put  to  say  E-P  is  the  sole 
cause  of  this. 

Mr.  Banta.  We  could  never  prove  it. 

Mr.  DiNGELL.  Do  you  have  any  reason  to  suspect  that  R-P  would 
be  the  sole  cause  of  this  kind  of 

Mr.  Banta.  I  think  so. 

Mr.  Oden.  The  sole  cause  ? 

Mr.  Banta.  The  sole  cause.  No.  All  we  can  do  is  suspect  it  is  a 
factor. 

Mr.  DiNGELL.  A  factor.  A  major  factor  or  a  lesser  factor  ? 

Mr.  Banta.  I  think  it  is  a  major  factor  in  certain  industries. 
Mr.  PoTviN.  Mr.  Chairman,  I  ithink  what  you  are  really  describing 
is  the  other  side  of  the  coin  that  we  had  on  the  podium  quite  a  bit 
during  the  hearings. 

I  think  now  of  Congressman  John  Moss'  hometown,  Sacramento,  in 
which  we  heard  that  a  chainstore  said  to  a  baker,  "Look,  Charley,  3 
cents  off  for  us  or  we  build  our  own  bakery." 
This  is  the  way  arm  twisting  is  done. 
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Mr.  Banta.  Baking  is  one  we  had  in  mind. 

Mr.  PoTviN.  So  you  are  talking  about  the  other  side  of  that  coin. 

Mr.  Banta.  Yes. 

Mr.  PoTviN.  You  are  saying  if  they  were  free  to  give  price  discrim- 
ination tlien  perhaps  they  would  have  slipped  them  the  3  cents  and  not 
built  the  bakery,  but  that  is  sort  of — you  would  have  to  choose  between 
two  pretty  rotten  worlds. 

jMr.  Baxta.  One  sided.  I  mean,  I  am  inclined  to  think  that  what 
we  have  got  here  is  a  tradeoff  between  two  bad  things,  which  is  the 
hard  issue. 

Mr.  DiNOELL.  Isn't  this  kind  of  economic  banditry  violative  of  other 
sections  of  the  antitrust  laws  ? 

Mr.  Field.  If  the  retailer  possessed  the  market  power  in  the  indus- 
try in  which  he  sells,  certainly  there  would  be — there  could  be  an 
attack  under  other  sections 

Mr.  DiNGELL.  Could  be  attacked  under  other  sections.  We  might 
even  conceivably  wind  up  with  a  monopoly — conceivably  as  a  con- 
spiracy. 

Mr.  Banta.  I  do  not  see  a  conspiracy.  I  could  see  a  straight  monop- 
oly situation. 

JMr.  DiNGELL.  And  it  might  also  be  attacked  tending  toward 
monopoly. 

Mr.  Banta.  That  is  right.  It  could  very  well  be. 

Mr.  DiNGELL.  And  if  you  have  got  people  sitting  down  saying  this 
is  what  we  are  going  to  do,  saying  we  are  going  to  charge  this  or 
that,  you  are  pretty  close  to  a  conspiracy. 

Mr.  Banta.  You  may  run  into  a  really  tough  situation  where  the 
large  buyer  is  confronted  with  either  a  tight  oligopoly  or  an  outright 
price  fix  and  in  frustration  he  says,  "To  hell  with  you;  I  will  build 
my  own." 

Do  we  want  to  accuse  him  of  violating  the  other  antitrust  laws  ? 

Mr.  DiNGELL.  He  may  not  be.  And  again,  this  might  be  an  eco- 
nomic judgment  that  he  would  have  a  perfect  right  to  make.  And 
I  am  not  sure  that  we  should  castigate  him  where  he  makes  that  judg- 
ment, based  solely  on  economic  reasons. 

Mr.  Banta.  True. 

Mr.  DiNGELL.  And.  of  course,  if  you  are  going  to  consider  R-P 
fairly,  should  you  not  consider  it  as  part  of  the  whole  body  of  antitrust 
law  and  not  say  it  is  going  to  cause  this  bad  result  when  there  are  other 
sections  of  R-P  that  deal  quite  clearly  with  other  sections,  rather  with 
other  anticompetitive  or  monopolistic  practices  in  industry  ? 

Mr.  Banta.  We  would  hope  they  would  have  been  enforced  that 
way. 

Mr.  DiNGELL.  This  gets  us  back  again  to  a  question  of  enforcement 
within  the  Department  of  Justice  and  by  the  Commission.  And,  of 
course,  I  must  tell  you  in  perfect  fairness  that  my  experience  in  Con- 
gress both  on  this  committee  and  other  committees  has  led  me  to  the 
rather  happy  conclusion  tliat  FTC  is  one  of  the  few  independent  agen- 
cies in  this  town  that  is  actually  trying. 

You  can  take  that  as  a  compliment  or  not. 

And  I  tend  to  look  quite  often  at — I  recognize  they  have  defects, 
but  I  try  to  look  for  the  fundamental  reasons.  I  do  not  like  to  just  hack 
at  branches  of  the  tree.  I  like  to  cut  at  its  taproots.  And,  of  course, 
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I  keep  coming  back  to  the  fact  that  the  agency  does  not  have  the  funds 
and  ability  to  do  the  real  thing  it  is  charged  by  law  with  doing. 
And  when  I  come  to  that  situation  I  have  got  my  villain  sitting  before 
me,  and  that  is  not  the  Federal  Trade  Commission.  That  is  the  Bureau 
of  the  Budget. 

Mr.  Banta.  Lest  we  be  misunderstood,  we  do  not  advocate,  nor  does 
the  evidence  suggest,  the  abandonment  of  all  regulation  in  the  price 
discrimination  area.  What  we  do  feel  is  that  the  present  high  level 
of  Commission  resources  devoted  to  this  area,  approximately  50 
percent  of  its  antimonopoly  resources,  have  a  low-payoff  relative  to 
alternative  uses,  particularly  mergers  and  antimonopoly  causes. 

We  would  like  to  direct  this  committee's  attention  to  the  recent  state- 
ment of  the  Chairman  of  the  FTC  before  the  Antitrust  and  Monopoly 
Subcommittee  of  the  Senate  discussing  the  current  merger  problem  in 
America  and  to  the  more  expanded  analysis  of  the  problem  in  the  FTC 
staff  report  on  corporate  mergers  released  by  the  Conunission  in  No- 
vember of  last  year.  Dr.  Willard  F.  Mueller,  the  former  Chief  Econo- 
mist of  the  FTC  and  Director  of  its  Bureau  of  Economics,  has  esti- 
mated that  as  few  as  20  merger  cases  a  year  could  halt  the  immense 
anticompetitive  effects  of  this  movement. 

It  was  difficult  to  draw  definite  conclusions  from  our  evaluation  of 
the  Commission's  Robinson-Patman  enforcement  effoi-ts  because  of 
the  lack  of  necessary  economic  data. 

However,  our  belief  is  that  if  data  were  available  they  would  shaw 
that  some  Commission  orders  were  anticompetitive,  most  probably  had 
little  or  no  effect  on  competition  and  some  would  have  been 
procompetit  i  ve . 

Obviously,  from  all  we  have  been  sying,  we  strongly  support  further 
study  in  this  area.  We  think  there  is  a  need  for  more  adequate  theory 
and  better  data. 

We  believe  that  either  the  Commission  or  perhaps  this  committee 
should  sponsor  a  study  which  would  develop  economic  criteria  for  se- 
lecting Robinson-Patman  Act  cases.  Such  criteria  should  take  into 
account  alternative  uses  of  the  Commission's  enforcement  resources, 
the  probably  competitive  consequence  of  the  case,  and  the  probability 
of  effective  relief.  Such  criteria  should  be  used  to  maximize  the  value  of 
the  Commission's  antimonopoly  activity  to  the  consuming  j)ublic. 

In  our  view,  such  a  study  could  best  be  conducted  by  a  prominent  in- 
dustrial organization  economist. 

Since  such  a  study  may  take  considerable  time,  there  is  need  for  an 
interim  policy.  In  the  interim,  we  suggest  that  each  proposed  price 
discrimination  be  reviewed  by  the  Bureau  of  Economics  at  leats  be- 
fore complaint.  And  complaint  should  be  accompanied  by  a  statement 
as  to  probable  competitive  consequences  on  both  prices  and  on  dimen- 
sions of  industry  structure.  Each  proposed  complaint  should  be  ac- 
companied by  a  statement  of  the  probable  effectiveness  of  the  proposed 
remedy. 

We  conclude  that  regulation  of  conduct,  and  specifically  price  dis- 
crimination conduct,  is  a  difficult  and  hazardous  undertaking. 

In  general,  we  feel  that  it  requires  more  antitrust  resources,  that 
enforcement  is  considerably  slower,  and  finally  that  it  involves  a 
considerable  risk  of  being  ineffective,  if  not  harmful,  to  pursue  price 
discrimination  cases  rather  than  other  types  of  antitrust  cases,  par- 
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ticularly  mergers  and  monopoly  cases  which  directly  affect  market 
structures. 

Mr.  DiNGELL.  Now,  let  me  ask  one  question  here  so  we  have  this 
in  perspective. 

Mr.  Banta.  Yes. 

Mr.  DiNGELL.  I  am  very  jealous,  as  I  suspect  you  know,  of  the  pre- 
rogative of  Congress,  and  I  just  want  to  be  very  clear,  you  are  not 
suggesting  that  the  Federal  Trade  Commission  in  your  last  few 
words,  should  engage  in  a  picking  and  choosing  of  congressional 
policies  which  it  would  carry  out,  without  some  actual  statutory 
change  by  the  Congress,  are  you? 

Mr.  Banta.  I  think  yes.  I  think  we  are.  I  mean,  to  be  perfectly 
candid 

Mr.  DiNGELL.  Let  me  make  it  very  clear  that  as  long  as  I  sit  in 
this  seat,  that  policy  is  not  going  to  be  carried  out. 

Mr.  Banta.  I  have  to  concede  your  position  as  consistent  because 
of  your  emphasis  on  budgetary  limitations.  Given  budgetary  limita- 
tions, I  thmk  we  can  pick  and  choose.  The  cold  fact  is  we  do  pick 
and  choose.  We  simply  do  not  bring  all  the  merger  cases  we  could 
bring.  I  think  every  enforcement  agency,  even  the  Metropolitan  Police 
Department  does  not  investigate  every  felony  they  ought  to 
investigate. 

Mr.  DiNGELL.  Alas,  this  is  true. 

Mr.  Banta.  Eight.  We  pick  and  choose,  and  we  might  as  well 
admit  we  pick  and  choose,  and  I  think  we  have  to  set  standards  and 
priorities  for  picking  and  choosing.  And  I  think  we  have  to  pick 
and  choose  based  on  the  benefit  to  the  public. 

We  have  to  sit  down  and  say,  what  is  going  to  help  everybody  fii-st. 
We  have  got  to  look  at  the  impact  on — well,  rank  our  cases  accord- 
ing to  the  impact  they  are  going  to  have  on  the  public  as  a  whole, 
and  weigh  them  and  measure  them  and  take  them  in  the  order  in 
which  they  come. 

Mr.  DiNGELL.  Of  course,  did  you  not  point  out  in  your  comments 
a  little  earlier  that  where  what  is  really  needed  with  regard  to 
Eobinson-Patman  cases  is  a  more  thorough  review  really  in  relation 
to  the  other  antitrust  laws? 

Mr.  Banta.  Surely. 

Mr.  DiNGELL.  Wasn't  that  what  you  said? 

Mr.  Banta.  Yes.  That  is  a  fair 

Mr.  DiNGELL.  And  if  you  do  this  carefully  and  officially,  are  you 
not  going  to  come  up  with  the  result  that  you  desire? 

Mr.  Banta.  True.  Absolutely. 

Mr.  DiNGELL.  Now,  you  did  make  one  suggestion  a  little  earlier 
to  the  committee  that  I  must  tell  you  impressed  me,  and  that  was 
the  suggestion  that  really  essentially  the  Commission  could  function 
more  efficiently,  and  I  think  this  is  one  of  the  things  the  committee 
is  looking  for,  is  suggestions  as  to  how  the  Commission  may  best  use 
and  allocate  that,  unfortunately  too  slender  resource  that  is  afforded 
it  by  the  Bureau  of  the  Budget  and  the  Congress. 

Proceed. 

Mr.  Banta.  We  feel  that  the  twin  problems  of  existing  concentra- 
tion and  mergers  are  the  principal  threats  to  the  free  market  system 
and  are  the  primary  causes  of  what  Ralph  Nader  estimates  to  be  a 
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$120  billion  loss  to  the  consumer  due  to  monopol3^  We,  therefore,  rec- 
ommend that  the  Commission  shift  the  bulk  of  its  Robinson-Patman 
resources  into  its  antimerger  and  antimonopoly  activities. 

Mr,  DiNGELL.  Now,  that  is  a  statement 

Mr.  Banta.  I  did  not  think  you  would  like  that. 

Mr.  DiNGELL.  Yes.  That  is  susceptible  to  several  meanings. 

Would  you  like  to  tell  us  just  what  bulk  you  propose  to  have  shifted 
and  what  it  means  in  terms  of  implementing  the  policies  of  the 
Congress  with  regard  to  Eobinson-Patman? 

Mr.  Banta.  Right.  I  think  that  even  knowing  what  we  now  know, 
and  granted  we  need  to  know  a  lot  more,  I  think  the  immediate  return 
from  our  antimerger  cases,  as  we  noted  before,  w  ould  be  immense.  Dr. 
Mueller  said  20  cases  would  stop  the  anticompetitive  effects.  And  I  do 
not  anticipate  they  would  be  easy  cases. 

I  think  we  could  stop  the  merger  activity,  however. 

Mr.  DiNGELL.  You  say  we  could  or  could  not? 

Mr.  Banta.  We  could. 

Mr.  DiNGELL.  I  think  you  are  getting  us  down  to  the  point  that  we 
ought  to  start  with  some  vigor  asking  for  additional  funds  for  FTC 
to  do  what  is  needed  in  terms  of  stopping  the  mergers. 

Mr.  Wertheimer,  Isn't  that  the  alternative  to  your  suggestion,  pro- 
viding greater  funds? 

Mr.  Banta.  Obviously,  the  degree  of  carefulness  with  which  we 
would  have  to  assign  our  priorities  would  be — or  let  me  put  it  this 
way:  We  would  be  able  to  get  a  little  further  down  on  our  list  of 
priorities  if  we  had  a  little  more  money. 

Mr.  Potvin.  Let's  say  that  20  merger  cases  were  filed  next  Tuesday, 
bright,  shining,  new  cogent  complaints  and  pushed  how  long,  oh.  Lord, 
how  long,  until  you  get  judgments — 5  years? 

Mr.  Banta.  Absolutely. 

Mr.  PoTviN.  Seven  years? 

Mr.  Banta.  Yes,  at  best. 

Mr.  Potvin,  All  right.  Now,  I  want  you  to  turn  to  your  left,  sir, 
and  I  want  you  to  face  that  gentleman  right  there,  Henry  Bison,  Avho 
is  in  this  room  representing,  I  guess,  10,000  small  businessmen. 

Ts  that  a  reasonable  estimate,  sir  ? 

Now,  these  are  little  guys.  They  are  fragile.  What  is  going  to  happen 
to  them  during  this  5  to  7  years  situation  ?  You  have  just  scratched  out 
your  entire  incipiency  enforcement.  You  are  going  to  go  for  the  jugu- 
lar. Now  w^hat  are  you  going  to  do  about  helping  some  of  his  people 
stay  alive  during  the  interim  ? 

Mr,  Banta,  If  we  don't  go  for  the  jugular,  there  isn't  going  to  be 
anything  left  of  him  any w^ay, 

Mr.  Potvin,  I  am  not  suggesting  you  should  not  go  for  the  jugular. 
I  am  simply  questioning  the  wdsdom  of  the  exclusivity  of  that  option. 

Mr.  Banta.  All  we  are  saying  is  if  we  have  the  resources  left  over 
after  doing  what  we  absolutely  have  to  right  now^,  then  we  will  get  to 
him.  But  I  do  not  think  we  can  get  to  him  to  the  prejudice  of  this 
other  thing  and  which  the  survival  of  our  system  requires. 

Mr.  DiNGELL.  I  am  rather  curious.  If  you  were  to  take  the  entire 
Robinson-Patman  enforcement  and  put  it  into  antimerger  cases,  how 
many  antimerger  cases  could  you  begin  at  FTC  ? 

Mr.  Field.  Well 
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Mr.  DiNGELL.  Would  it  be  20  ? 

Mr.  Field.  The  last  figures  I  have  seen  were  that  there  are  approxi- 
mately 30  attorneys  in  the  Discriminatory  Practices  Division.  This 
was  back  in  June,  I  believe.  And  my  friends  in  the  General  Trade  Res- 
traints area  tell  me  about  half  of  their  ?>0  attorneys  also  deal  with  price 
discrimination  type  cases.  So  we  are  talking  about  45  trial  attorneys. 

Mr.  DiNGELL.  And  about  a  commensurate  number  of  supporting 
people  ? 

Mr.  Field.  Supporting  people.  That  is  right.  That  is  about  half  of 
the  total  number  of  the  trial  attorneys  in  the  Bureau  of  Restraint  of 
Trade. 

Mr.  DiNGELL.  Are  you  saying,  then,  that  you  could  double  the  effort 
in  merger  cases  if  you  were  to — is  that  the  statement  you  are  giving 
us? 

Mr.  Field.  That  would  be  about  right.  That  is  about  the  way  the 
figures  come  out. 

Mr.  DiNGELL.  All  right.  Now,  how  many  cases  do  they  bring  in  the 
merger  end  of  the  FTC  in  the  course  of  a  year  ? 

Mr.  Banta.  It  would  be  a  guess. 

Mr.  Field.  It  would  be  a  guess. 

Mr.  DiNGELL.  Well,  your  best  guess.  We  will  follow  these  questions 
up  with  the  FTC.  And  I  do  not  intend  to  browbeat  you  for  the  answers 
that  you  give.  I  think  your  comments  here  are  very  helpful. 

Mr.  Field.  With  an  additional  30  attorneys — gee,  I  don't  know.  I 
guess  15  cases,  I  would  think.  I  do  not  know. 

I  am  not  really  familiar  with  the  manning  requirements  of  the  trial 
divisions  as  far  as  the  ratio  of  cases  to  attorneys  so  I  really  cannot 
say. 

Mr.  DiNGELL.  You  would  say — I  would  have  the  feeling  that  de- 
pending on  tlie  size  of  them,  it  would  be  one,  two,  or  three.  That  is  the 
recollection  I  have  from  days  when  I  was  practicing  law  with  Gov- 
ernment attorneys  dealing  with  antitrust  matters.  A  lot  of  times  you 
use  one,  sometimes  two.  Every  once  in  a  while  you  have  three  and  pos- 
siblv  four,  but  rarely  more  than  this. 

Mr.  Field.  That  is  correct. 

Mr.  DiNGELL.  Although  a  private  law  firm  would  sick  a  dozen  people 
on  the  same  size  of  lawsuit. 

Doesn't  this  say.  then,  if  you  are  talking  about  this  level  of  en- 
forcement, doesn't  it  say  that  you  have  a  gross  inadequacy  of  endeavor 
in  the  field  of  antimerger  work  in  the  FTC  ? 

Mr.  Banta.  And  antimonopoly,  too,  I  believe. 

Mr.  DiNGELL.  And  antimonopolv. 

Mr.  Banta.  T  reallv  think  we  have  to  reach  an  existing  concentra- 
tion, too,  which  is  a  big  part  of  the  gentleman's  problem  over  tliere. 

Mr.  DiNGELL.  Of  course,  given  a  circumstance  here,  don't  our  friends 
in  the  small  business  community  find  themselves  in  a  very  ugly  situa- 
tion that  they  are  going  to  die  one  way  or  another  but  they  are  going 
to  probablv  breathe  just  a  little  longer  if  they  keep  on  having  the 
Robinson-Patman  Act  to  help  them,  because  it  gets  at  abuses  just  a 
little  quicker? 

Mr.  Banta.  Well,  what  Mr.  Potvin  said  about  the  merger  cases 
taking  5  to  7  years  can  very  well  be  applied  to  the  Robinson-Patman 
Act  cases. 
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Mr.  DiNGELL.  Yes,  but  a  lot  of  times  they  do  not  go  that  far,  do 
they  ? 

Mr.  Banta.  I  have  to  concede  that  the  overwhehning  majority  are 
consents. 

Mr.  DiNGELL.  A  lot  of  times  the  rascal  gets  scared  off  at  an  early 
stage  in  the  proceeding,  isn't  that  a  fact  ? 

Mr.  Banta.  Surely. 

Mr.  DiNGELL.  So  don't  we  really  have  here  a  situation  where  the 
little  guy  might  live  long  enough  to  get  bought  out  by  the  oligopolist 
instead  of  being  killed  by  price  discrimination  ? 

We  are  looking  at  the  blackest  possible  picture  we  can  paint  this 
morning,  and  I  am  just  trying  to  put  a  little  light  into  this. 

Isn't  that  really  the  situation,  that  they  just  breathe  long  enough  to 
sell  out  instead  of  getting  killed  off  by  discrimination  ? 

Mr.  Banta.  You  have  to  miderstand  that,  at  least  it  is  our  view  that 
we  really  have  not  been  doing  him  that  much  good  anyhow. 

Mr.  DiNGELL.  Well,  he  has  that  unfortunate  illusion  that  you  have 
been  helping  him. 

Mr,  Wertiieimer.  Mr.  Chairman,  could  I  ask  a  question  on  that 
point  ? 

Mr.  DiNGELL.  Certainly.  Mr.  Wertheimer. 

]\Ir.  Wertheimer.  You  have  a  couple  of  statements  in  your  con- 
clusions relating  directly  to  this  colloquy  that  has  just  taken  place. 
Your  second  conclusion  is,  "There  presently  are  no  available  empirical 
data,  nor  is  there  even  a  theoretical  framework,  that  would  enable  us 
to  clearly  judge  the  effectiveness  of  the  Commission's  Bobinson- 
Patman  Act  activities." 

And  in  your  fourth  conclusion  you  say : 

"At  the  present  time  we  do  not  possess  either  the  empirical  or  the- 
oretical data  necessary  to  enable  us  to  determine  whether  a  particular 
price  discrimination  is  in  fact  likely  to  be  procompetitive,  anticom- 
petitive, or  neutral  in  its  effects." 

Mr.  Banta.  Yes. 

Mr.  Wertheimer.  Doesn't  it  then  become  critical,  in  terms  of  your 
approach  to  the  future  of  the  Robinson-Patman  Act,  that  a  data  study 
take  place,  and  isn't  that  a  basic  prerequisite  to  any  conclusions  you 
feel  should  be  reached  about  the  future  of  the  Robinson-Patman  Act  ? 

Mr.  Banta.  Absolutely.  We  have  to  concede  that  a  great  deal  of 
what — well,  the  overwhelming  majority  of  what  is  said,  including 
what  we  say,  is  speculative.  I  mean,  we  are  not 

Mr.  Wertheimer.  Well,  we  have  had  witnesses  on  both  sides  of  this 
argmnent  and,  all  seem  to  concede  the  lack  of  an  empirical  data  base. 

Mr.  Banta.  It  is  the  ignorant  talking  at  the  ignorant,  is  what  it 
comes  to. 

Mr.  Wertheimer.  The  ABA  recommended  an  FTC  study  to  deal 
with  these  problems,  "\^^lat  is  your  feeling  about  this? 

Mr.  Banta.  I  do  not  have  any — I  think  the  crucial  thing  is  it  be 
headed  by  a  man  of  confidence  and  integrity. 

Mr.  Wertheimer.  Should  it  be  an  economist  ? 

Mr.  Banta.  Oh,  definitely. 

Mr.  PoTviN.  From  your  suggestion  today,  I  gather  you  think  it 
should  be  done  without  rather  than  within  the  agency,  and,  second, 
that  it  should  be  certainly  economic  rather  than  legal  in  nature. 
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Mr.  Banta.  Yes.  I  think  there  is  a  lot  to  be  said  for  the  study  being 
from  without  the  agency.  There  is  an  enormous  allotment  of  capital 
disseminated  from  -within  the  agency,  and  I  think  a  person  doing  it 
from  within  the  agency  would  be  subjected,  not  consciously,  subcon- 
sciously to  a  lot  of  pressures  that  he  could  do  without. 

Mr.  Wertheimer.  The  study  we  are  talking  about  now  is  a  com- 
pletely different  kind  of  study  than  the  kinds  of  presidential  task 
forces  that  have  gone  on  in  the  past.  Those  are  opinions  you  believe 
which  lack  basic  empirical  data  to  reach  any  solid  conclusions. 

Mr.  Banta.  We  were  particularly  disturbed  by  the  Neal  report 
which  I  think  both  of  us  consider  to  be  one  of  the  most  brilliant  docu- 
ments ever  written  on  antitrust,  a  fantastic  work,  until  you  get  to 
the  price  discrimination  area  where  I  think  they  just  make  statements 
that  are- — well,  we  have  to  concede  we  may  be  somewhat  sympathetic 
to  it,  but  there  is  no  data  to  support  it. 

Mr.  Wertheimer.  No  backup,  basically. 

Mr.  Banta.  Not  at  all.  I  remember  the  statement  in  there  that 
most  price  discrimination  is  procompetitive. 

Mr.  Oden.  INIr.  Chairman,  there  has  been  some  discussion  about  the 
Federal  Trade  Commission  and  its  budget.  It  is  interesting  to  note 
that  in  the  Federal  Trade  Commission's  budgetary  request  of  Con- 
gress for  fiscal  year  1971,  the  Bureau  of  Restraint  of  Trade  of  the 
Commission  is  asking  for  an  increase  of  four  attorneys  at  a  cost  of 
$84,000,  two  of  which  go  in  the  Office  of  the  Director  and  two  in  the 
Division  of  Mergers. 

Also,  within  their  budgetary  request  they  show  that  as  of  fiscal 
year  1969,  they  had  complaints  issued  which  were  pending  at  the 
beginning  of  the  year,  seven;  approved  for  negotiation  or  reopened, 
14;  dispositions  by  consent,  six;  disposition  by  consent  litigation, 
seven,  and  pending  at  the  end  of  the  year,  eight.  And  as  far  as 
litigating  cases,  they  had  pending  at  the  beginning  of  the  year,  11; 
complaints  issued  or  reopened,  eight;  docketed  orders  issued,  seven; 
pending  at  the  end  of  the  year,  12. 

Of  course,  fiscal  year  1970  has  not  ended  yet. 

Then  in  the  Division  of  Discriminatory  Practices,  complaints  issued 
during  fiscal  year  1969,  there  were  pending  at  the  beginning  of  the 
year,  13;  approved  for  negotiation,  eight;  dispositions  by  consent, 
10;  dispositions  by  litigation,  two;  pending  at  the  end  of  the  year, 
nine. 

Now,  litigated  cases,  pending  beginning  of  year,  1969.  four;  com- 
plaints issued  or  reopened,  two;  docketed  orders  issued,  one;  and 
pending  end  of  the  year,  five. 

So  T  think  the  Commission's  own  budgetary  request  speaks  for 
itself  as  far  as  enforcement  of  both  mergers  and  Robinson-Patman. 

Mr.  Wertttetmer.  Mr.  Chairman. 

"\\nien  vou  talked  about  increased  manpower  in  order  to  accom- 
plish your  recommendation,  you  were  talkins;  about  more  than  just 
increased  manpower  weren't  you?  You  were  also  talking  about  change 
in  approach  and  attitude 

Mr.  Banta.  Yes,  I  think  so, 

Mr.  Wertttet^sfer.  Which  would  have  to  accompany  this  if  you 
were  going  to  accomplish  what  you  are  talking  about? 
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Mr.  Banta.  I  think  there  has  to  be  an  increase  in  the  awareness 
of  what  each  case,  its  impact  has  on  the  total  public,  on  the  whole 
of  the  economy,  and  I  think  that  we  have  to  start  going  after  those 
things  that  really  count. 

]\1t.  Wertheimer.  Then  you  would  think  the  FTC  has  to  under- 
take a  much  more  aggressive  antimerger  approach  than  they  have 
taken  in  the  past? 

Mr.  Banta.  And  antimonopolization. 

Mr.  Wertheimer.  Thank  you,  Mr.  Chairman. 

Mr.  Pot%t:n.  Mr.  Chairman. 

Mr.  Dingell.  Mr.  Potvin. 

Mr.  PoTviN.  First  of  all,  gentlemen,  isn't  it  rather  pathetically 
clear  that  the  fact  that  we  can  sit  here  for  something  approximating 
over  half  an  hour  over  shifting  a  platoon,  if  you  will,  from  one  sector 
to  another  clearly  demonstrates  the  just  awful  understaffing  that  you 
people  have?  We  are  talking  about  a  society  of  200  million  people. 
Frequently  in  just  one  of  these  merger  cases  you  are  talking  about 
assets  involving  billions  of  dollars,  in  all  50  States,  worldwide,  a 
medium  size  Wall  Street  firm  that  would  throw  more  lawyers  into 
it  than  you  have  in  one  of  your  entire  divisions  down  there  for  5 
or  7  years.  Isn't  that  the  truth  of  the  matter  that  rather  than  hag- 
gling over  whether  it  should  be  here  or  there,  what  you  need  is  a 
new  battalion  in  each  sector? 

Mr.  Banta.  We  wouldn't  turn  it  down. 

Mr.  Dingell.  It  strikes  me  that  we  are  discussing  here  really  a 
sharing  of  the  poverty  rather  than  adequate  resources  being  put  into 
the  field  to  carry  out  the  congressional  intent. 

Mr.  Wertheimer.  This  applies  to  the  consumer  aspects  of  the  FTC 
also,  does  it  not — this  same  argument  about  lack  of  resources  ? 

Mr.  Banta.  Yes.  And  the  need  for  priorities. 

Mr.  Dingell.  Well,  I  thoroughly  agree,  and  this  is  one  of  the  things 
this  committee  intends  to  address  itself  to,  just  where  the  priorities 
are  and  what  is  being  done.  But  I  have  come  to  the  hard  conclusion, 
after  sitting  in  this  chair  for  many  days  and  listening  to  witnesses, 
that  you  can  take  any  system  of  priorities  that  anybody  at  FTC  or 
the  ABA  or  Bureau  of  the  Budget  established  on  the  allocation  of 
present  resources  at  the  agency  and  you  would  not  have  enough  in 
any  of  the  places  which  need  it  to  really  solve  the  problems  that  the 
agency  faces. 

Now,  am  I  correct  in  that  assumption,  or  not  ? 

Incidentally,  I  hope  you  feel  this  is  a  friendly  hearing,  because  it 
is  intended  to  be.  We  want  to  iret  to  the  bottom  of  these  problems. 

Mr.  Banta.  I  think  so.  But  T  think  it  should  not  be  overlooked  that 
we^can  do  more  with  what  we  have. 

Mr.  Dingell.  I  would  not  be  surprised.  Now,  wouldn't  it  be  fair  to 
say,  though,  that  one  of  the  bases  of  achieving  that  great  goal  is  not 
just  the  question  of  where  we  are  going  to  put  resources  but  bringing 
about  some  honest  procedural  reform  in  the  agency  so  that  fat  cat 
Wall  Street  law  firms  and  violators  of  the  antitrust  laM'S  of  diflPerent 
kinds  are  not  ffoing  to  be  able  to  literally  motion  and  procedure  the 
agency  to  death?  Isn't  that  a  key  to  the  problem  that  exists  inside  the 
agency  as  much  as  the  other  things  we  have  been  discussing? 
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Mr.  Banta.  I  thiiik  the  procedural  delay  is  clearly  a  serious 
problem. 

>Mr.  DiNGFXL.  It  is  not  a  serious  problem.  It  probably  is  grinding  the 
Federal  regulatory  structure  to  a  halt.  Is  not  this  one  of  the  great 
problems  we  have  in  this  Nation  ? 

Mr.  Banta.  There  is  no  doubt  about  that. 

Mr.  DiNGELL.  And  it  is  true  whether  you  are  talking  about  it  being 
done  before  the  FTC,  or  the  FCC,  or  the  FPC,  or  the  ICC,  or  any 
other  agency.  The  main  function  of  the  ICC  is  to  grind  cases  very 
small  so  that  nothing  will  ever  come  of  a  rate  increase.  The  citizen  at 
large  never  has  the  resources  or  the  knowledge  or  the  representation 
here  in  Washington  to  attend  to  that  kind  of  a  chore.  Am  I  not 
correct  ? 

Mr.  Banta.  I  think  so.  Apropos  of  this,  somebody  told  me  this  the 
other  day,  the  judgment  in  the  Utah  Pie  still  has  not  come  down  so 
there  may  not  be  too  much  hope  for  the  private  remedy  either. 

Mr.  PoTVTN.  First  of  all,  gentlemen,  let  me  say  you  are  friends  of 
antitrust,  which  cannot  always  be  said  of  all  who  have  appeared  op- 
posing this  or  that  aspect  of  Robinson-Patman.  Then,  too,  there  is 
a  brash  quality  of  your  paper  that  I  personally  find  engaging.  How 
else  to  characterize  a  paper  which  in  one  footnote  summarily  clisposes 
of  the  entire  concept  of  countervailing  power. 

Now,  one  thing  you  say,  gentlemen,  is  that  if  price  discrimination 
can  hurt  a  person,  he  is  already  so  bad  off  there  is  no  hope  for  him 
anyway.  I  am  paraphrasing. 

Well,  now,  bearing  in  mind  that  we  do  not  have  an  atomistic  or 
homogenized  economy,  isn't  that  going  a  bit  far,  really  ? 

Mr.  Banta.  No.  Essentially,  what  we  were  saying  was  that  if — 
basically,  what  we  were  trying  to  get  at  is  the  situation  of  a  small 
buyer  who  is  supplied  by  a  wide  range  of  suppliers.  If  one  of  them  is 
discriminating  against  him,  it  is  because  he  is  already  in  a  situation 
that;  in  a  disadvantageous  situation.  Otherwise,  they  would  not  be  dis- 
criminating against  him. 

Now,  to  eliminate  that  discrimination  by  one  seller  may  not  accom- 
plish anything  at  all.  Otherwise  that  one  seller  would  no  longer  be  dis- 
criminating against  him. 

Mr.  PoTviN.  But  aren't  you  rather  ignoring  the  converse  of  that, 
though — you  are  all  right  if  Morton  Salt  charges  you  a  penny  more 
for  that  salt,  but  if  they  hit  you  on  peaches,  apricots,  and  on  baking 
soda,  ad  infinitum,  as  is  said,  you  are  dead. 

Mr.  Banta.  Period. 

Mr.  PoTviN.  So  it  seems  to  me  it  is  pei-haps  a  little  simplistic. 

Now,  let  me  compliment  you  on  something  you  have  done.  It  seems 
to  me  that  you  have  done  a  simply  superb  job  in  depicting  the  sort  of 
phony  differential  caused  by  massive  television  advertising.  Professor 
Jones,  when  he  was  here,  told  us  that  their  task  force  has  not  con- 
sidered it  and  certainly  this  is  a  notable  contribution  you  have  made. 

It  seems  to  me,  though,  that  you  have  not  taken  full  advantage  of 
your  accomplishment  in  this  sense,  that  you  make  the  statement  that 
if  and  only  if  I  cannot  get  the  same  product  at  a  lower  price  can  you 
discriminate  against  me. 

Limiting  it  just  now  to  imperfect  competition  and  advertiser-in- 
duced unjustified  product  differential,  does  that  hold  if  we  have  mas- 
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sive  advertising  convincing  people  that  Winston  really  does  taste 

better 

Mr.  Banta.  I  see  what  you  are  getting  at.  Yes,  absolutely.  Tliere 
are  a  number  of  industries  where  there  is  a  market  leader  whose  prod- 
uct is,  in  fact,  absolutely  necessary  to  the — well,  in  gTOcery  retail- 
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Mr.  PoTviN.  As  a  practical  matter,  a  grocery  store  has  got  to  stock 
Winston  cigarettes ;  right  ? 

Mr.  Banta.  Right.  It  has  no  choice.  And  what's  his  name,  Kahn's 
article  some  years  ago  dealing  with  the  A.  &  P.  situation  pointed  out 
that  in  fact  A.  &  P.  was  never  able  to  get  a  discriminatory  allowance 
from  the  cigarette  companies  because  the  cigarette  companies  had 
created  such  an  advertising  acceptance  for  their  brand,  such  product 
differential 

Mr.  DiNGELL.  They,  we  are  told,  are  diligently  and  actively  engaged 
in  fixing  the  prices  of  their  cigarettes. 

Now,  I  wonder  if  this  does  not  present  antitrust  problems,  be- 
cause they  prevent  that  desirable  price  flexibility  which  might  flow 
from  the  big  ones  being  able  to  get  rebates  and  things  under  the  table. 
Doesn't  this  strike  you  as  the  reverse  of  some  of  the  logic  we  have  been 
hearing  in  this  place  ? 

Mr.  Banta.  Yes.  It  can  be  a  problem. 

Mr.  Field.  This  is  the  other  end  of  the  story. 

Mr.  DiNGELL.  By  the  way,  this  particular  problem  of  the  cigarette 
pricing  is  a  matter  that  this  committee  intends  to  look  into  at  a  time 
later. 

Mr.  PoTViN.  One  of  the  other  statements  you  made,  gentlemen,  is 
that  you  are  looking  just  at  the  structural  aspects. 

Mr.  Banta.  Yes. 

Mr.  PoTviN.  I  am  perhaps  oversimplifying. 

Mr.  Banta.  No,  that  is  literally  true.  That  is  literally  true. 

Mr.  PoTviN.  All  right.  Now,  in  a  society  where  we  do  have  some 
per  se  situations,  boycott 

Mr.  Banta.  Yes. 

Mr.  Potvin  (continuing).  Price  fix 

Mr.  Banta.  Yes. 

Mr.  PoTviN  (continuing).  Let  alone  2(d)  and  (e),  you  are  not 
really  saying  that  there  are  not  some  courses  of  hmnan  conduct  within 
antitrust  that  are  so  inherently  reprehensible  that  they  should  not  be 
treated  as  per  se  violations,  are  you  ? 

Mr.  Banta.  No,  absolutely  not.  All  we  are  saying  is  that — well, 
price  fixing  is  a  clear  example. 

Mr.  Field.  Exclusive  dealing. 

Mr.  Banta.  Exclusive  dealing  may  very  well  be  an  area 

Mr.  Field.  Excessive  advertising,  patent  abuse.  These  are  all  things 
that  we  very  definitely  think  should  be  attacked. 

Mr.  Potvin.  So  you  would  concede,  then,  that  apart  from  structural 
characteristics  there  are  indeed  some  behavioral  aspects  that  must  be 
attacked  ? 

Mr.  Banta.  Yes,  but  what  has  to  be  recognized  is  that  when  you 
get  into  the  conduct  ball  park  you  are  in  an  entirely  different  kind 
of  arena.  "\Yliat  we  know  about  cause  and  effect  relating  conduct  to 
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structure  and  performance  is  a  lot  less  than  what  we  know  when  we 
relate  structure  to  performance. 

Mr.  PoTviN.  Indeed.  But  now  there  are  a  number  of  ways  that  this 
type  of  conduct  emerges,  some  through  the  decisions  of  the  court. 

^Ir.  Bantx\.  Right. 

Mr.  PoTviN.  And  another,  I  submit,  is  by  legislative  action  by  the 
Congress. 

Mr.  Banta.  True.  True. 

^Ir.  PoTviN.  When  the  Congress  says  this  is  going  to  be  per  se  pro- 
hibited conduct,  then  it  is  your  job  to  enforce  it,  isn't  it? 

Mr.  Banta.  That  is  right.  In  the  conduct  area  we  might  not — the 
Cabinet  Committee  Report  on  Price  Stability  argued  that  concentra- 
tion in  the  consumer  goods  area  can  be,  the  rise  in  concentration  in 
the  consumer  goods  area  can  be  to  a  great  extent  attributed  to  more 
advertising. 

Mr.  PoTviisr.  Well,  it  seems  to  me,  gentlemen,  in  closing  simply  that 
you  and  the  subcommittee  are  by  no  means  in  disagreement  that  some- 
thing must  be  done  about  concentration,  and  soon.  And  when  it  is 
the  consumers  are  going  to  be  the  ultimate  beneficiaries. 

That  is  all  I  have,  Mr.  Chairman. 

oNIr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Mr.  Chairman. 

The  committee  in  examining  the  Robinson-Patman  Act  must  of 
necessity  also  examine  the  Federal  Trade  Commission  itself,  since  they 
are  the  sole  enforcers  considering  the  fact  that  the  Department  of 
Justice  does  not  seem  to  recognize  their  responsibility  in  this  area,  1 
wonder  if  we  could  just  discuss  for  a  second,  that  is,  if  you  are  willing, 
some  of  the  broad  problems  of  the  Federal  Trade  Commission,  par- 
ticularly among  the  staff.  There  have  been  statements  made  about  the 
demoralization  of  the  staff,  the  problems  between  the  younger  attoiTieys 
on  the  staff  of  the  Federal  Trade  Commission  and  the  more  or  less 
regimented  ways  of  commission  process.  And  I  wonder  if  either  one 
of  you  would  care  to  address  yourselves  to  this,  since  we  will  have  the 
Commissioners  here  later  this  week. 

Mr.  DiNGELL.  Let  me  say  this :  We  will  inquire  of  the  Commissioners 
about  these  matters  regardless  of  whether  or  not  you  make  a  comment 
on  this.  The  Chair  is  not  going  to  force  any  comments  out  of  you,  gen- 
tlemen. You  may  give  such  answers  as  you  feel  are  appropriate  under 
all  circumstances. 

Mr.  Banta.  I  will  let  you  talk  about  that. 

Mr.  Field.  I  think  spealring  of  staff  morale,  one  of  the  basic  prob- 
lems is  the  selection  of  priorities.  I  think  the  staff  at  the  commission, 
certainly  impressive  to  me,  most  of  the  younger  staff,  most  of  the  staff' 
in  general,  are — have  a  very  high  degree  of  integrity  and  dedication 
to  the  job.  But  the  commission  I  think  has  failed  to  sit  down  and  say 
this  commission  is  going  to  prosecute  those  cases  which  will  give  maxi- 
mum benefit  to  the  consumer,  which  will  lower  prices  to  the  consumer, 
that  this  is  the  way  we  will  select  cases  and  that  this  is 

Mr.  Banta.  Could  Tadd  something? 

Mr.  Dingell.  Before  you  finish,  let  me  say  this : 

It  occurs  to  me  that  we  had  better  take  a  look  at  some  of  the  con- 
gressional direction  to  the  commission  with  regard  to  the  establish- 
ment of  its  priorities. 
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Now,  Mr.  Baiita.  I  did  not  mean  to  intellect.  Yon  had  a  comment. 
But  I  just  would  like  to  hear  you  address  youi-self  to  this,  because  may- 
be we  had  better  take  a  look  at  what  Congress  has  done  in  this  area. 
I  am  sure  they  have  said  that  Congress  expects  the  FTC  is  going  to 
fix  the  lowest  level  of  prices  for  consumers. 

Maybe  they  said  other  things.  I  do  not  know.  How  would  this  jibe 
with  congressional  will  and  wish  and  intent  ? 

Mr.  Field.  That  is  a  good  question.  There  is  some — for  example,  in 
the  liistory  of  the  FTC  Act  there  is  some  indication  that,  in  fact,  the 
desire  of  the  Congress  was  to  protect  a  small  businessman  without 
regard  to  efficiency  or  prices,  and  so  forth. 

I  think  that  that,  frankly,  is  fairly  well  outdated.  I  think  both 
small  businessmen  and  the  consumers,  small  businessmen  as  consumers 
would  benefit  from  a  system  of  priorities  which  was  set  up  based,  you 
know,  on  you  might  call  it  the  consumer  dollar  index,  you  know,  the 
maximum  consumer  dollars  per  hour  of  commission  time;  in  other 
words,  the  creation  of  a  competitive  economy,  creation  and  mainte- 
nance of  a  competitive  economy. 

Mr.  Banta.  Somebody  pointed  out  the  other  day  that  measuring 
the  consumer  benefits  is  a  very  interesting  thing  for  the  small  bus- 
inessman in  the  sense  that  he  is  a  buyer,  he  buys  things,  too,  not  just 
as  a  consumer  but  as  a  businessman. 

Mr.  Field.  I  think  there  is  a  fairly  widespread  belief  that  the— this 
is  a  hard  thing  to  say,  but  that  protecting  small  businessmen  without 
regard  to  the  effect  upon  the  general  economy  is  the  type  of  direction 
that  the  commission  has  received  from  the  Congress. 

Mr.  Oden.  I  am  not  sure  whether  I  was  particularly  clear  in  my 
question.  The  Nader  report,  and  other  critics,  including  members 
of  the  conmiission,  ha^'e  stated  that  one  of  the  prime  problems  in 
the  commission  trying  to  fulfill  its  statutory  obligations  is  the  fact  that 
the  staff,  itself,  seems  to  be  at  a  loss  as  to 

Mr.  Banta.  Let  me  describe  an  experience. 

About  a  year  ago  we  decided  to  put  together  a  little  informal  or- 
ganization of  emploj-ees,  and  we  were  wondering  what  direction  and 
what  thrust  it  all  should  take,  so  we  went  around  and  talked  to,  j'ou 
know,  younger  people,  and  I  can't  tell  you  how  many,  you  know, 
maybe  10,  maybe  20,  maybe  30,  and  it  was  surprising  that  the  con- 
cern was  not  the  relationships  with  their  superiors,  which  was  in- 
terestingly, remarkably  good.  There  was  very  little  discontent  with 
regard  to  working  conditions,  with  regard  to  nitpicking  supervision, 
that  sort  of  thing. 

There  was  a  general  feeling  that  what  they  were  doing  wasn't 
important.  I  would  say  if  I  had  to  put  my  finger  on  the  single  thing 
that  would  make  a  young  attroney  dissatisfied — I  have  talked  to 
countless  people  our  age  who  have  left — the  general  feeling  was  that 
what  they  were  doing  just  wasn't  important.  And  I  think  that  is  kind 
of  a  difficult  thing  for  a  person  to  live  with. 

^Ir.  Field.  I  think  also  that  what  they  are  doing  is  not  important. 
Lawyers  do  a  lot  of  things  that  have  no  overall  importance,  but  it 
is  not  important  with  relationship  to  authority  and  the  scope  of 
operation  of  the  Commission  itself.  It  is  not  what  they  actually  do, 
but  it  is  what  they  could  be  doing  that  is  so  discouraging. 
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Mi\  Odex.  If  you  don't  feel  you  should  answer  this  question,  please 
6e  free  to  say  so. 

Would  this  be  because  of  a  lack  of  direction  from  the  Commission 
itself  or  from,  say,  the  intermediate  staff? 

Mr.  Banta.  That  is  an  easy  thing  to  say,  and  you  know  I  suppose 
you  could  even  make  a  case  that  it  is  true,  but  I  think  when  you  really, 
you  know,  cut  underneath  it  to  a  certain  extent  there  is  a  lack  of 
direction  from  Congress,  there  is  a  lack  of  direction  from  the  Execu- 
tive and  to  a  large  extent  there  is  an  ambivalent  feeling  in  the  public 
at  large  about  the  problems  of  monopoly,  about  the  problems  of  con- 
smner  protection,  you  know,  the  shadow  of  John  Kenneth  Galbraith 
has  fallen  across  this  whole  area  with  terrifying  effect.  You  know, 
it  is  easy  to  single  out  blame,  but  I  think  what  we  need,  you  know, 
is  not  just  the  Commission  but  Congi-ess,  the  Nation — we  have  to 
look  at  the  whole  mdustrial  organizational  system  and  come  up  with 
what  we  ought  to  be  doing  before,  you  know,  a  serf  at  the  Federal 
Trade  Commission  can  feel  that  he  has  a  sense  of  direction. 

Mr.  DiNGELL.  Isn't  this  a  problem  throughout  Government? 

Mr.  Banta.  Oh,  yes. 

Mr.  Field.  There  is  a  review  of  a  book  I  just  read  in  the  Wash- 
ington Post  last  week,  by  a  State  Department  man — what  was  the 
name  of  that?  But  it  dealt  with  the  same  type  of  problems,  the  fact 
that  the  staff  always  feels  that,  well,  somebody  else  sets  policy  and 
I  don't  question  the  policy,  and  they  send  it,  they  direct  all  of  their 
action  and  all  of  their  reports  within  this  framework,  and  then  when 
it  gets  up  to  the  top,  the  man  who  has  the  authority  to  set  policy,  or 
at  least  to  try  to  do  something  about  it,  he  says,  well,  if  everybody 
else  agrees  with  this  policy,  it  must  be  right. 

Mr.  Banta,  There  is  the  beautiful  expression.  He  referred  to  it  as 
a  rolling  commitment. 

"High  on  Foggy  Bottom"  is  the  name  of  the  book. 

Mr.  Field.  "High  on  Foggy  Bottom." 

Mr.  Oden.  This  is  interesting,  though,  because  if  you  look  at  the 
legislative  history  of  the  creation  of  the  Federal  Trade  Commission, 
it  was  created  to  fulfill  a  void  that  you  are  saying  that  the  Com- 
mission sees  in  Government  and  in  the  population,  that  it  was  de- 
signed to  create  direction  for  the  Government  moving  in  on  anti- 
trust problems  and  moving  in  on  consumer  problems. 

Mr.  Banta.  I  think  there  is  very  little  more  inspiring  reading  than 
reading  what  Brandeis  and  Wilson  had  in  mind  wlien  they  founded 
the  Fexleral  Trade  Commission,  when  they  proposed  it  to  Congress. 
I  think  they  envisioned  it  as  an  agency  which  would  overlook  the 
whole  problem  of  monopoly  and  industrial  organization  and  consumer 
protection,  and  to  formulate  and  devise  remedies  that  were  necessary 
to  solve  the  problems.  I  think  section  5  of  the  Federal  Trade  Commis- 
sion Act  can  be  read  to  encompass  a  fantastic  range  of  problems. 

ISir.  Field.  I  think  if  the  Congress  were  to  give,  were  to  give  the 
commission  a  direction  that  the  time  has  come  to  stop  the  merger  wave 
and  to  attack  existing  concentration,  I  think  the  commissioners  would 
proceed  fairly  rapidly  down  that  road. 

Mr.  Dingell.  Well,  we  intend  to  have  an  exploration  of  mutual 
views,  and  of  course  I  think  vou  can  understand  from  our  discussion 
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this  morning  that  the  Chair  and  very  valuable  members  of  the  staff 
of  this  particular  subcommittee  have  some  very  strong  feelings  on  this. 

I  think  we  intend  to  share  these  views  quite  forcefully  with  the  com- 
missioners -when  they  are  before  us  at  a  time  not  long  hence. 

Gentlemen,  we  thank  you.  It  has  been  a  privilege  and  a  pleasure  to 
ha\e  you  before  us. 

We  are  not  altogether  in  entire  agreement  with  you,  but  there  have 
been  few  witnesses  who  have  been  before  this  committee  with  whom 
we  have  found  ourselves  in  entire  ao^reement.  I  am  sure  vou  can  under- 
stand  that  we  aj^preciate  your  frank  and  candid  discussion  before  the 
committee,  and  we  are  grateful  that  you  could  be  with  us. 

Mr.  Banta.  Thank  you,  sir. 

Mr.  Field.  Thank  you. 

Mr.  DixGELL.  If  there  is  no  further  business  before  the  subcommit- 
tee, the  subconmiittee  will  stand  adjourned  until  2  o'clock  this  after- 
noon. 

( Thereupon,  at  1-2  :55  p.m.  a  recess  was  taken  in  the  hearing,  to  re- 
convene at  2  p.m.  this  same  day.) 

AFTERNOON    SESSION 

Mr.  Smith  (presiding).  The  meeting  will  come  to  order.  Our  first 
witness  this  afternoon  is  Mr.  Gercke.  Come  forward,  please. 

Would  you  go  ahead  and  identify  yourself  for  the  record  and  make 
such  statements  as  you  care  to. 

TESTIMONY  OF  JOSEPH  J.  GERCKE,  CHIEF,  DIVISION  OF 
COMPLIANCE,  FEDERAL  TRADE  COMMISSION 

Mr.  Gercke.  Gentlemen,  my  name  is  Joseph  Gercke.  I  am  Chief  of 
the  Compliance  Division,  Bureau  of  Restraint  of  Trade,  Federal  Trade 
Commission. 

I  did  not  come  up  with  any  prepared  statement  today.  It  was  my 
understanding  that  perhaps  the  committee  would  want  to  ask  ques- 
tions of  me.  So • 

Mr.  Smith.  I  will  ask  counsel  to  proceed  at  this  time. 

Mr.  PoTviN.  Mr.  Chairman.  Mr.  Gercke,  you  were  present  this 
morning,  I  suspect,  when  Mr.  Field  and  Mr.  Banta  placed  in  the  re- 
cord and  discussed  their  paper. 

Mr.  Gercke.  Yes ;  I  was. 

Mr.  PoTviN.  And  it  was  as  to  the  issues  contained  in  that  paper, 
to  the  degree  you  consider  it  appropriate  that  we  were  hoping  we  could 
get  some  comment  from  you  and  beyond  that  anything  you  would 
care  to  say  for  the  subcommittee's  benefit  on  compliance  generally  and 
Robinson-Patman  compliance  sj)ecifically  would  bo  helpful. 

Mr.  Gercke.  With  respect  to  the  Banta  and  Field  report,  I  of 
course  did  not  read  that  report,  before  it  was  circulated  and  it  was 
published  and  it  does  not  reflect  official  views  of  the  compliance  divi- 
sion. The  problem  with  the  report  if  one  reads  it  closely  is  that  it 
doesn't  say  anything,  because  I  think  that  the  hallmark  of  it  is  con- 
tained in  the  statement — "there  presently  are  no  available  empirical 
data  nor  is  there  even  a  theoretical  framework  that  would  enable  us 
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to  clearly  judo:e  the  effectiveness  of  the  Commission's  Robinson-Pat- 
man  activities."  Now,  I  think  that  statement  characterizes  this  re})ort. 

From  an  objective  standpoint,  tliere  are  approximately  1,000  Robin- 
son-Patman  orders.  Don't  hold  me  to  the  number,  but  about  that.  In 
almost  every  one  of  those  instances,  a  compliance  report  was  ulti- 
mately approved  by  the  Commission  which  minimally  reflected  the 
fact  that  the  pricing  or  distribution  programs  that  had  been  ques- 
tioned in  the  complaint  were  eliminated.  Now,  the  Robinson-Patman 
Act  is  not  a  statute  designed  to  reach  questions  of  basic  concentra- 
tion. It  is  a  method  statute  and  Congress  in  its  wisdom  thought  that 
because  of  the  employment  of  devices  singled  out  as  methods  of  bring- 
ing about  the  reasonable  possibility  of  injury  to  competition,  as  for 
example,  in  the  instance  of  2(a),  that  it  was  feasible  and  desirable  to 
specially  treait  those  methods  in  the  Robinson-Patman  Act.  So  that  if 
one  would  approach  the  act  by  viewing  it  as  a  method  statute  and  but 
one  of  the  several  statutes  that  comprise  the  antitrust  arsenal,  it  has  a 
very  definite  place.  It  is  not  a  panacea  for  all  the  ills  besetting  the 
economy. 

There  were  some  questions  this  morning  by  Chairman  Dingell  to 
the  effect  that  perhaps  there  was  an  inconsistency  between  the  Robin- 
son-Patman Act  and  price-fixing  approaches — both  under  the  Sher- 
man Act  and  the  Commission  Act.  In  my  experience,  and  I  have  han- 
dled many,  many  cases  of  each  nature  both  from  the  trial  as  well  as 
appellate  end,  and  one  illustration;  for  example,  I  prepared  a  brief 
in  the  National  Lead  case  before  the  seventh  circuit.  You  had  a  situa- 
tion where  there  were  multiple  price  systems  conspiratorially  arrived 
at  and  utilized  for  a  variety  of  products  but  inherently  in  the  fix  was 
also  an  agreement  to  discriminate  in  price  in  favor  of  the  power  buyers 
on  each  particular  product  line.  For  example,  on  lead  oxides,  the  big 
battery  manufacturers  would  get  the  preferred  price.  On  dry_  white 
lead  it  was  the  big  paint  manufacturer.  Now,  these  price  discrimina- 
tions were  inherent  in  the  conspiratorial  system  and  therefore  there 
was  nothing  in  consistent  as  the  courts  ultimately  found  in  dovetailing 
those  theories.  Now,  I  can  see  an  instance  also,  and  I  think  it  is  a 
question  of  planning,  where  on  a  daily  basis  we  ask  ourselves  the 
question :  "If  we  get  a  complaint  of  a  price  war  are  we  going  out  under 
Robinson-Patman  and  resolidify  a  fix?"  And  it  is  a  question  as  to 
whether  it  is  desirable  at  times  to  even  investigate  situations  of  this 
nature,  and  of  course  they  occur  most  frequently  in  the  gasoline 
areas. 

My  initial  interest  in  having  Mr.  Banta  and  Mr.  Field  pursue  the 
area  of  compliance  was  to  really  get  an  objective  look  at  where  we 
had  gone  and  where  the  shots  hit  so  to  speak.  So  I  was  primarily  in- 
terested in  that,  and  I  think  from  the  standpoint  of  the  rep)ort  reflect- 
ing the  sections  of  the  statute  that  were  involved  it  has  some  benefit. 
Beyond  that,  I  can't  commend  it  as  being  a  very  academic  or  scholarly 
approacli  to  very  complex  problems.  Tliere  is  very  definitely  a  place 
for  the  Robinson-Patman  Act.  I  can  look  back  on  the  Commission's 
administration  of  the  statue  and  criticize  the  approach  as  an  adminis- 
trative matter  on  some  of  the  cases.  Those  mistakes  are  going  to  be 
found,  shouldn't  be  tolerated  but  they  are  going  to  be  found  in  the  ap- 
proach to  any  statutory  enforcement  system. 
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I  don't  have  really  anything  more  by  way  of  general  observation. 
I  would  be  most  happy  to  try  to  answer  any  questions. 

Mr.  PoTviN.  Well,'  sir,  in  addition  to  Kobinson-Patman  matters, 
now,  what  other  sections  does  the  compliance  office  entail? 

Mr.  Gercke.  I  have  in  effect  all  orders  of  an  antitrust  or  a  restraint 
of  trade  nature.  At  the  present  time  I  have  70  some  divestiture  orders, 
not  literally  divestiture  but  in  the  area  of  section  7.  Some  of  them 
would  have  moratorium  provisions  against  future  acquisitions.  Others 
would  require  divestiture.  I  have  all  of  the  price  fix  orders  or  any  type 
of  restraint  of  trade  or  antitrust  order  that  had  genesis  in  section  5  of 
the  Commission  Act.  So  as  to  the  range  of  type  of  practice — there 
would  be  conspiratorial  price  fix,  boycotts,  orders  of  the  nature  of  that 
issued  not  too  long  ago  against  Luria  Steel,  which  I  think  is  a  most 
interesting  situation.  At  the  time  that  the  Commission  issued  its  com- 
plaint against  Luria  they  had  a  lock  on  about  85  percent  of  the  steel 
scrap  in  this  country.  Their  officials  advised  me  a  couple  weeks  ago 
that  as  a  result  of  the  Commission's  proceeding  they  now  have  about 
15  or  20  percent  of  the  market.  So  that  has  freed  up  a  vast  segment  of 
the  economy  to  independent  scrap  dealers.  So  we  have  that  type  of 
thing. 

Then  I  have  all  of  the  Robinson-Patman  Act  orders.  There  are 
about  a  thousand  of  them.  Now,  the  administration  of  the  Robinson- 
Patman  orders  is  in  no  small  way  affected  by  the  provision  of  the 
1959  amendment,  and  the  procedure  available  to  try  to  enforce  those 
preamendment  orders  is  extremely  cumbersome.  That  has  posed  many 
problems.  Superimposed  on  the  administration  of  this  complex  com- 
pliance undertaking,  and  it  is  very  complex,  I  had  several  years  ago, 
just  to  give  the  committee  an  understanding  of  the  problems  that  we 
have,  that  is,  caseload  in  relation  to  personnel,  I  had  superimposed 
on  the  regular  coniiDliance  burden  56  Sherman  Act  judgments  that 
were  referred  to  the  Commission  by  the  then  Attorney  General  for 
investigation  and  report  back.  So  I  was  lucky,  I  guess,  I  got  that 
project  also,  but  my  staff'  structure  at  that  time  was  reflected  by  the 
fact  I  had  100  2(c)  cases  assigned  to  one  man.  I  had  63  2(a)  "cases 
assigned  to  one  man.  So  that  these  administrative  burdens  were  really 
impossible  at  that  time.  Most  fortunately,  I  think,  we  have  been  able 
to  practically  eliminate  any  backlog  in  the  Robinson-Patman  area  in 
compliance  today  so  we  are  relatively  current.  The  same  thing  is  true 
in  my  opinion  witli  respect  to  our  section  5  activities. 
Mr.  Smith.  Did  you  do  that  by  processing  complaints  in  less  cases? 
Mr.  Gercke.  I  am  the  judgment  lawyer.  If  I  had  something  to  say 
about  planning,  the  Commission  w^ould  be  litigating  much  more  than 
it  is  doing  today,  and  I  would  be  dumping  complaints  out  in  large 
numbers,  and  I  really  think  that  there  is  a  very  definite  need  for 
increased  litigation  in  this  area.   Now,  again,  you  are  talking  in 
terms  of  staff  burden  and  how  much  the  Commission  is  going  to  be 
able  to  feather  its  shot  so  to  speak,  how  many  activities  it  is  going 
to  get  into.  ^Y[\eB.  Mr.  Banta  and  Mr.  Field  were  commenting  this 
morning  I  believe  there  was  a  question  about  the  desire  and  need  to 
allocate  resources.  AVell,  if  we  really  took  the  big,  big  approach  as 
I  understand  that  they  were  suggesting,  I  think  that  the  natural 
sequel  to  that  would  be  there  would  be  no  small  business  problems 
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handled  by  the  Federal  Trade  Commission.  I  do  think  tliat  they  have 
to  be  handled. 

There  was  one  other  observation,  also,  and  we  are  all  familiar  witli 
the  American  Bar  Association  report  and  it  is  a  very  odious  thing 
apparently  to  read  yonr  mail  these  days,  but  a  lot  of  misunderstand- 
ing went  into  that.  The  Eobinson-Patman  Act  is  a  businessman's 
statute.  So  when  you  get  mail  affecting  the  Robinson-Patman  Act, 
it  is  not  from  a  consumer.  It  is  from  a  businessman  who  is  hurting. 
And  there  is  a  normal  degree  of  intelligence  behind  that.  Now,  as  dis- 
tingTiished  from  consumer  complaints,  wliicli  in  and  of  themselves 
are  very  important,  but  normally  not  attended  by  the  degree  of  knowl- 
edge or  professionalism  or  know-how  that  you  would  experience  in 
an  Robinson-Patman  complaint,  so  I  think,  I  want  to  make  the  point 
that  I  think  it  is  very  important  to  pay  attention  to  your  mail  in  the 
Robinson-Patman  area. 

Mr.  PoTviisr.  Sir,  the  allegation  was  made  this  morning  that  Robin- 
son-Patman enforcement  is  carried  on,  within  the  framework  of  present 
resources  at  the  Commission  at  least,  at  the  expense  of — I  think  the 
phrase  you  used  was — the  big  ones,  that  more  can  be  done  on  mergers, 
more  could  be  done  on  anticoncentration  work  if  Robinson-Patman 
enforcement  weren't  one  of  the  matters  mider  your  custody.  Could  you 
speak  to  that  ? 

Mr.  Gercke.  Of  course  from  the  compliance  end,  I  am  pretty  much  a 
creature  of  what  is  given  to  me.  I  would  say  that  with  additional  per- 
sonnel, just  from  the  compliance  end,  for  example,  and  I  think  that  the 
problems  we  have  would  be  related  to  the  trial  divisions  or  as  you  move 
on  down  the  line,  that  we  could  become  more  offensive.  By  that  I  mean 
I  would  like  to  use  my  compliance  division  personnel  to  a  greater  extent 
in  affirmative  investigation  work  rather  than  me  having  to  send  a  case 
out  to  the  field  where  it  would  assume  its  normal  priority  and  I  would 
not  hear  from  it  for  1  or  2  years.  In  recent  months,  as  I  have  been 
able  to  lick  this  tremendous  backlog  burden  that  we  had,  we  have  been 
running  our  own  investigational  hearing.  And  I  think  about  98  percent 
of  the  civil  penalty  cases  that  we  have  developed  in  the  last  several 
years  were  generated  by  that  approach,  my  using  my  own  personnel. 
So  that  is  one  area  that  I  would  like  to  see  us  do  more  about. 

I  think  also  that  there  is  a  real  need  to  beef  up  additional  complaints 
in  the  area  of  our  generic  act,  section  5,  and  why  there  are  one  only 
three,  four,  or  five  complaints  a  year  in  that  area  I  don't  know. 

Mr.  Odeist.  ]\Ir.  Gercke,  is  any  communication  between  your  Division 
and  the  Division  issuing  a  complaint  as  far  as  enforcement. 

Considering  the  fact  that  your  Division  is  separate  from  the  Trial 
Division  that  originally  drafts  a  complaint  and  tries  the  case,  is  there 
any  type  of  correlation  between  your  Division  and  the  Trial  Division  in 
the  wording  of  a  complaint  as  far  as  future  compliance  ? 

Mr.  Gercke,  Not  in  the  wording  of  the  complaint,  but  at  times  I 
am  asked  about  an  approach  to  be  taken  in  the  phrasing  of  orders.  I  do 
that  quite  frequently  m  the  area  of  section  7.  And  we  have  made  a  lot 
of  mistakes,  some  of  which  I  point  out  to  the  trial  staff'  so  they  won't 
be  repeated.  For  example,  when  you  have  a  divestiture  order,  you 
should  avoid  saying  "divest  to  a  purchaser"  approved  by  the  Commis- 
sion. In  such  instance  there  is  the  defensive  argument  that  the  Com- 
mission has  permitted  us  to  divest  through  sale  and  we  want  to  get  our 
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price  and  unless  we  do  we  don't  have  to  divest.  So  I  would  suggest  that 
they  delete  certain  language  and  just  say  divest  in  1  year.  We  have 
moved  on  and  there  will  be  many  more  mechanical  changes  in  the 
structuring  of  those  orders. 

I  recently  made  a  reconnnendation  to  the  Commission.  I  don't  know 
whether  it  is  going  to  meet  with  unanimous  accord  at  the  bureau 
level  and  otherwise,  that  on  any  consent  settlements  in  the  future, 
excluding  section  7  orders  which  of  their  nature  are  in  futuro,  that 
the  consent  settlement  package  have  attached  to  it  the  compliance  re- 
port in  which  the  businessman  advises  the  Commission  exactly  Avhat 
the  Commission  is  getting  at  the  time  it  enters  that  order.  As  things 
work  now,  not  infrequently  60  or  90  days  pass  after  the  broad  order 
issues  before  all  of  the  subjective  reservations  involving  order  cover- 
age, product  coverage,  this  and  that  are  ventilated  for  the  hrst  time. 
I  think  that  under  this  approach,  the  Commission,  before  it  puts  its 
imprimatur  on  the  issuance  of  an  order  will  know^  exactly  where  it  is 
going  to  come  out. 

Mr.  Oden.  That  is  the  reason  I  asked  the  question.  Chairman  Din- 
gell  is  extremely  concerned  about  the  procedures  of  the  Federal  Trade 
Commission  and  the  delays  in  cases  and  I  know  from  personal  ex- 
perience at  the  Commission  that  very  often  the  Commission  would 
issue  an  order  and  a  few  months  later  the  respondents  would  come  in 
and  say  we  can't  comply  with  the  order  and  the  Compliance  Division 
would  say  we  don't  know  how  to  make  them  comply  with  the  order  and 
then  they  would  reopen  the  case  and  actually  almost  relitigate  the 
whole  case  over  again.  I  thought  you  may  have  some  idea  as  far  as 
some  procedures  whereby  the  Compliance  Division  would  have  a 
chance  to  see  the  proposed  order  before  it  is  ever  issued  so  they  coidd 
say  whether  an  order  could  be  enforced  and  complied  with  easily. 

Mr.  Gercke.  One  of  the  problems  with  this,  and  I  believe  the  De- 
partment of  Justice  operated  on  that  system,  one  of  the  problems  is 
tliat  I,  as  a  compliance  attorney,  don't  know  whether  that  order  is 
anv  ffood  or  not  until  I  know  the  metes  and  bounds  of  the  Govern- 
ment's  evidence  in  that  case.  And  what  may  look  like  a  pretty  weak 
order  might  look  pretty  good  in  relation  to  what  you  can  prove.  So 
for  us  to  have  to  sto])  the  wheels  so  to  speak  and  to  dig  into  the  files  and 
to  find  out  what  evidence  they  had,  I  think  would  jam  up  the  works 
even  more.  As  far  as  they  delay  at  trial,  I  am  very  much  interested  in 
that.  I  recently  liecame  chairman  of  the  Commission's  Kules  Com- 
mittee, and  I  will  be  having  very  positive  recommendations  to  make 
to  the  Commission  in  the  not  too  distant  future  in  at  least  several 
areas. 

Mr.  Oden.  I  was  speaking  specifically  about  the  Gcivfol  case  where 
year  after  year  they  couldn't  seem  to  get  compliance  with  their  order. 

Mr.  Gercke.  I  am  glad  to  say  that  is  another  department. 

Mr.  PoTVix.  Mr.  Chairman. 

Mr.  S^tiTH.  Mr.  Potvin. 

Mr.  Porvrx.  Mr.  Gercke,  I  suppose  the  commonest  allegation  we 
have  received  from  those  who,  in  general  terms  at  least,  oppose  the 
Eol)inson-Patman  Act  is  that  enforcement  of  that  act  in  some  way 
raises  i">rices  to  consumers.  As  Mr.  Compliance  down  there  would  it 
be  aDpropriate  for  you  to  perhaps  address  that  briefly  ? 

Mr.  Gercke.  Again,  I  lack  empirical  data  on  this. 
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Mr.  PoTViN.  I  kind  of  feel  you  have  gotten  some  insights  over  the 
years,  though. 

Mr.  Gercke.  Yes.  I  see  no  basis  for  concluding  that  enforcement 
of  the  Robinson-Patman  Act  even  in  an  individual  case  has  resulted 
in  elevation  of  consumer  prices.  I  have  a  conviction  to  the  contrary. 
I  don't  remember  all  of  the  cases  but  one  of  them,  in  the  automotive 
parts  area  there  was  a  defensive  mechanism  employed :  "Well,  there 
is  nothing  really  injurious  about  us  getting  this  price  discrimination 
because  we  never  cut  price  to  the  consumer."  So  that  was  the  defense  in 
that  particular  case.  I  have  no  basis  for  concluding  that  that  occurs. 
Tliis  statute  is  unpopular  because  it  interferes  with  sellers  arrange- 
ments with  power  buyers  in  many  instances. 

Mr.  PoTviN.  And  do  you  feel  then,  sir,  from  your  years  of  experience 
there  that  the  Robinson-Patman  Act  is  an  integral  and  important  part 
of  our  antitrust  structure  and  not  in  conflict  with  other  statutes  ? 

Mr.  Gercke.  I  absolutely  feel  that  it  has  a  place,  yes.  There  have 
been  a  lot  of  mistakes  made  in  administering  the  act.  You  can't  shoot 
the  No.  5  ranking  in  a  given  industr}^  and  come  out  with  an  effective 
order.  Once  you  do  that  he  has  got  a  built-in  2(b)  defense.  So  there 
are  adminisrative  problems  that  we  keep  trying  to  improve,  keep  try- 
ing to  improve  our  approach  to  them,  but  there  are  mistakes  that  are 
being  made,  and  I  hope  that  we  will  be  able  to  eradicate  more  and 
more  of  them.  But  there  is  a  very  definite  place  for  Robmson-Patman. 

Mr.  PoTviN.  You  are  in  effect — in  a  rather  muted  way — for  target- 
ing in  on  the  No.  I's,  I  gather. 

Mr.  Gercke.  Yes. 

Mr.  PoTviisr.  Thank  you,  Mr.  Chairman. 

Mr.  Wertheimer.  You  stated  during  your  testimony  that  in  gen- 
eral you  cannot  commend  this  report  as  a  scholarly  or  academic  work. 
I  take  it  you  were  giving  a  private,  personal  view 

Mr.  Gercke.  Just  my  personal  view,  absolutely. 

Mr.  Wertheimer.  Because  I  would  like  to  note  for  the  record  that 
former  Commissioner  Nicholson  in  circulating  this  work  made  the 
following  statement :  "These  attorneys  should  be  commended  for  their 
imagination  and  scholarly  work  which  contains  much  food  for 
thought.  *  *  *  This  report  is  extremely  stimulating  and  provocative." 
I  just  raised  this  to  bring  out  the  point  that  there  may  very  well  be 
differences  within  the  Commission  as  to  the  value  of  this  work.  You 
made  the  same  point  that  practically  all  of  our  witnesses  have  made 
about  the  lack  of  empirical  data  in  this  area.  Do  you  feel  it  is  import- 
ant and  would  be  valuable  to  have  someone  somewhere  sit  down  and 
attempt  to  put  together  this  often-referred-to  empirical  data  ? 

Mr.  Gercke.  When  I  initially  discussed  the  project  with  Hank 
Banta  and  Bob  Field,  I  told  them  that  in  my  opinion  the  only  real 
empirical  study  that  could  be  made  would  be  impossible  from  our 
standpoint  because  it  would  really  involve  an  analysis  or  the  pre- 
market  setting  of  the  order  and  the  post  market  setting  to  see  if  you 
could  really  elicit  what  changes  came  about.  And  I  think  we  all  recog- 
nize that  that  would  have  been  an  almost  impossible  project  for  us.  It 
is  suspect  that  such  data  are  available,  and  it  certainly  wouldn't 
be  going  back  some  years.  That  is  why  I  thought  that  one  of  the  more 
objective  appraisals  of  the  act,  if  you  view  it  as  a  method  statute, 
which  it  properly  is,  is  that  the  Commission's  approval  of  the  com- 
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pliance  reports  in  upward  of  700  or  1,000  of  these  orders  indicates 
that  at  least  the  questioned  practices  were  eradicated  to  the  satisfac- 
tion of  the  Commission.  Now,  if  you  asked  me  whether  or  not  some- 
one is  violating  one  of  those  orders  today,  I  woukln't  know  without 
a  thorough  look  at  it.  I  don't  know  where  you  would  go,  more  directly 
to  answer  your  question,  to  get  the  so-called  empirical  data.  What  I 
find  is  wrong  with  this  report  and  some  others  that  have  been  written 
on  the  subject  is  that  absence  of  data  does  not  provide  a  barrier  to 
drawing  a  conclusion.  The  absence  of  fact  does  not  create  an  impedi- 
ment to  great  accomplishments. 

Mr.  Wertheimer.  Hasn't  that  been  true  on  all  sides  of  the  argii- 
ment  about  the  Robinson-Patman  Act? 

Mr.  Gercke.  Yes. 

Mr.  PoTviN.  Well  customarily,  of  course,  Mr.  Gercke,  in  our  society 
the  burden  rather  tends  to  be  on  those  w^io  propose  change,  and  it 
seems  to  me  that  to  say  that  there  should  be  certain  sweeping  changes 
in  the  Robinson-Patman  Act  is  a  naked  assertion  unless  it  is  but- 
tressed with  facts,  and  I  would  have  to  say  I  share  with  you  a  paucity, 
an  observed  paucity  of  facts  in  that  direction. 

Mr.  Gercke.  I  could  give  you  many  illustrations  out  of  my  personal 
experience  where  the  act  was  maladministered  in  my  opinion.  But 
as  I  say  those  mistakes  are  going  to  develop  in  various  statiites.  I 
can  give  you  an  illustration  if  you  would  be  interested  in  one  of  them, 

I  think  I  recommended  the  first  section  five  inducement  cases  that 
the  Commission  brought  against  Food  Fair  and  Giant.  Now,  one  thmg 
that  I  objected  to  at  the  time,  since  they  w^ere  power  buyer  cases,  was 
that  any  suppliers  be  named  respondent  in  the  complaint,  and  I  was 
overnilcd  on  that,  and  they  sued,  I  don't  know,  how  many,  but  a 
goodly  number  number  of  suppliers.  Food  Fair  got  off  under  the 
Packers  and  Stockyards  Act  and  the  suppliers  were  shot  in  a  power 
buyer  case.  Now,  that  was  a  mistake.  I  think  we  have  avoided  that  for 
practical  purposes  in  recent  years.  But  again  that  wasn't  anything 
Avrong  with  the  act.  It  was  a  wrong  call  on  the  administration  of  it 
in  that  particular  situation. 

Mr.  Smith.  Thank  you  very  much. 

Mr.  Gercke.  Thank  you  very  much, 

Mr.  Smith.  Mr.  Mayer. 

Would  you  identify  yourself  for  the  record  and  proceed. 

TESTIMONY  OF  FRANCIS  C.  MAYER,  CHIEF,  DIVISION  OF  DISCRIMI- 
NATORY PRACTICES,  FEDERAL  TRADE  COMMISSION 

Mr.  Mayer.  My  name  is  Francis  C.  Mayer,  Frank  Mayer.  I  am 
Chief  of  the  Division  of  Discnminatory  Practices  in  the  Bureau  of 
Restraint  of  Trade  at  the  Federal  Trade  Commission. 

Our  jurisdiction  is  a  little  bit  broader  than  the  Robinson-Patman 
Act,  but  our  work  in  the  recent  years  has  been  totally  confined  to 
seeking  what  we  could  recommend  to  the  Commission  as  proper 
enforcement  of  this  statute. 

I  would  like  to  make  a  couple  of  observations  about  the  rei)ort 
that  we  have  been  talking  about.  One  is  that  it  is  not  a  staff  report 
of  the  Commission.  It  does  not  reflect  the  views,  as  far  as  I  know. 
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not  Mv.  Gercke's  views  as  he  stated,  nor  mine,  but  it  does  reflect  the 
views  of  at  least  two  men  on  the  Compliance  Division  staff. 

One  of  the  faults  of  this  report  as  I  fuid  in  readino;  it  is  that  it 
ii^nores  that  there  is  such  a  thing  as  the  Robinson-Patman  Act.  It 
relates  in  no  way,  as  I  have  studied  it,  to  what  are  the  practical 
everyday,  head-to-head,  nose-to-nose  problems  of  the  small  business- 
man in  the  marketplace  and  in  its  emphasis  upon  the  seller  line  and  the 
seller's  jjroblems  and  the  structure  problems  it  never  really  comes  to 
grips  with  what  are  the  problems  of  the  small  businessmen.  And  I 
think  that  is  a  little  bit  unusual  in  evaluating  any  type  of  performance 
of  the  Robinson-Patman  Act,  inasmuch  as  the  Robinson-Patman  Act 
is  decidedly  a  small  businessman's  statute. 

In  emphasizing  the  seller  side  and  the  seller's  problems,  I  notice 
that  certain  key  phrases  continue  to  recur  and  often  are  drawn  directly 
from  our  merger  experience  which  are  called  barriers  to  entry.  This 
morning,  I  was  pleased  to  listen  to  Mr.  Bison  and  his  comments  upon 
barriers  to  entry.  But  in  my  opinion  the  barrier  to  entry  that  is  being 
least  emphasized  in  these  reports  and  indeed  in  these  academic  studies 
is  the  barrier  to  entry  of  the  small  businessman  because  he  can't  buy 
right.  It  certainly  discourages  his  entry  into  the  business  if  he  knows 
that  when  he  gets  there  and  he  gets  into  the  marketplace  he  has  to 
head-to-head  compete,  that  he  is  competing  with  somebody  who  is 
buying  at  a  lower  price.  And  I  think  that  in  the  Roliinson-Patman 
Act's  emphasis  on  small  business  that  that  is  the  barrier  to  entry 
that  we  should  be  emphasizing  here. 

In  think,  too,  in  line  with  some  of  the  testimony  this  morning  that 
the  committee  should  be  aware  that  we  are  the  only  group  in  Gov- 
ernment that  on  a  day-to-day  basis  is  directing  its  total  resources 
to  the  enforcement  of  the  Robinson-Patman  Act.  Our  merger  section 
has  its  counterpart  in  the  Deparment  of  Jusice.  Indeed,  I  think  it  is 
dwarfed  by  the  Department's  efforts.  Our  restraints  section  also  has  a 
counterpart  in  the  Department  and  I  think  that  in  turn  dwarfs  the 
Commission's  staff  and  allocation  of  resources  in  that  area.  But  when 
we  are  talking  about  enforcing  the  statutes  that  this  Congress  has 
directed  us  to  enforce,  I  want  you  to  remember  that  we  are  the  only 
group  on  a  day-to-day  basis  directly  involved  in  the  problems  of 
Rol)inson-Patman. 

I  think,  too,  we  may  have  exhausted  this  point  about  empirical  data, 
and  I  also  think  that  the  paper  demonstrates  on  its  face  no  real  effort 
to  study  the  Commission's  history  of  Robinson-Patman  enforcement. 
There  is  a  decided  lack  of  in-*,-estigation  or  reflection  of  anv  investiga- 
tion as  to  what  hap]3ened  with  relation  to  those  orders.  I  personally 
think  tliere  is  a  lot  of  em]:)irical  data  in  the  decided  cases  with  relation 
to  Robinson-Patman.  I  think  the  Morton  Salt  case  contains  a  lot  of 
structural  data.  The  NatioimlDaii  /ef<  Serenth  Cir-ndt  Jellies  ai\d  Jams 
case  is  another  instance  in  which  there  is  empirical  data  available  for 
analysis.  But  rather  than  challenge  the  paper  fundamentallv  on  the 
lack  of  empirical  data,  and  I  think  the  point  is  well  made,  there  is  a 
lack  of  data  maybe  on  both  sides,  but  T  also  think  we  are  overlooking 
that  em])irical  data  was  available  to  this  Congress  in  1936.  There  was 
a  thorough  study  of  the  economy  of  this  Nation  and  the  decision  of 
the  Couijress  was  that  the  small  businessman  needed  protection  from 
price  discrimination  and  other  discriminations  flowing  from  price 
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discrimination  in  an  effort  to  allow  him  to  compete.  Now,  that  is  the 
Eobinson-Patman  Act  and  that  is  what  is  being  overlooked  in  this 
paper  and  that  is  what  is  overlooked  in  the  majority  of  the  papers. 
This  paper  is  not  new.  The  majority  of  this  paper  conld  have  been 
written  prior  to  19o6.  There  are  positions  in  this  paper  that  have 
been  abandoned  by  many  of  the  economists.  The  backward  integration 
problem  was  one  of  the  great  fears  of  the  1930's  about  Eobinson- 
Patman  but  every  economist  that  I  know,  until  this  paper,  has 
abandoned  that  position.  I  would  like  to  comment,  too,  upon  the  state- 
ment of  priorities  given  here  this  morning.  I  think  it  was  abundantly 
clear  that  in  any  setup  of  priorities  in  conjunction  with  or  as  a  result 
of  this  particular  study  there  would  be  absolutely  no  room  for  small 
business  work  at  the  Federal  Trade  Conmiission.  And  I  submit  that 
the  Congress  has  told  us  that  the  small  businessman  has  a  real  need 
for  Government  protection,  and  I  think  we  ought  to  continue  to 
give  it  to  him. 

]\rr.  Oden.  Mr.  Mayer,  I  think  one  point  that  the  committee  was 
trying  to  make  this  morning  as  far  as  priorities  was  that  too  often 
this  committee  receives  complaints  from  small  businessmen  who  say 
that  an  act  that  was  designed  to  protect  me  in  my  attempt  to  compete 
with  larger  members  of  the  economy  has  suddenly  been  turned  around 
against  me  because  of  the  fact  that  through  a  price  fix  or  some  other 
reason  the  predominant  members  of  the  industry  have  stopped  this 
man  from  free  competition  and  he  had  to  resort  to  possibly  price  dis- 
crimination himself  in  order  to  keep  his  head  above  the  water.  I  think 
that  is  more  of  what  the  subcommittee  was  referring  to  than  going 
after  larger  scale  so  to  speak.  I  think  what  they  were  saying  is  that 
too  often  maybe  a  large  member  of  an  industry  is  violating  the  Rob- 
inson-Patman  Act  and  gets  away  with  it  and  the  smaller  competitor 
gets  hit  with  an  order. 

Mr.  Mayer.  I  know  of  no  practical  experience  at  least  as  far  as  I  am 
concerned — and  we  liave  recently  completed  a  rather  thorough  study 
of  over  5,000  Robinson-Patman  investigations,  that  in  the  area  in 
which  the  price  discrimination  was  analyzed  that  the  conclusion  was 
drawn  that  it  Avas  in  reality  a  back-off  from  a  price  fix — after  all,  that 
is  the  finest  evidence  of  the  price  fix,  the  guy  who  chisels  and  gets 
away  from  the  agreement — I  know  of  no  instances  which  with  that 
knowledge  in  hand  there  has  been  any  attempt  under  Robinson-Pat- 
man  to  continue  that  price  fix.  Certainly  we  go  after  the  price  fix. 

Mr.  PoTvix.  Mr.  Chairman,  Mr.  Mayer,  you  of  course,  are  broadly 
considered  as  rather  being  Mr.  Robinson-Patman.  Your  appearances 
before  the  American  Bar  Association  and  other  bodies  have  frequently 
produced  papers,  speeches,  notable  not  only  for  their  insights,  but  if 
I  may  say  so,  sir,  their  eloquence. 

Mr.  Mater.  Thank  you,  Mr.  Potvin.  I  am  always  happy  to  talk 
about  the  Robinson-Patman  Act. 

]\Ir.  PoTvix.  As  you  laiow,  this  sort  of  thing  seems  to  be  sporadic, 
every  10  years  or  so  they  see  fit  to  storm  the  Hill  again  and  see  if  they 
can't  get  it,  if  not  taken  off  the  books,  at  least  emasculated.  Have  you 
ever  drawn  any  conclusions  as  to  what  the  wellspring  of  this  opposi- 
tion might  be,  and  I  don't  mean  in  a  name-calling  sort  of  way  but  in  an 
economic  analysis  sense. 
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Mr.  Mater.  Well,  sometime  I  think  it  is  kind  of  a  wearing  down 
])rocess.  The  act  has  been  criticized  as  far  as  I  can  remember,  almost 
as  long  as  I  can  remember  by  the  economists,  and  that  hasn't  stopped 
a  bit  bnt  occasionally  the  fire  gets  fanned  a  little  higher.  The  Utah 
Pie  decision  caused  a  plethora  of  articles  and  gave  thoughts  about 
where  the  world  is  going  if  this  type  of  decision  stands.  I  hope  it  stands 
a  long  time.  I  agree  thoroughly  with  Dr.  Brooks'  testimony  here  that 
that  case  has  been  tortured  beyond  all  recognition.  The  analysis  of 
that  case  is  so  superficial  that  I  don't  think  anybody  read  the  first 
five  pages  of  the  decision. 

Mr.  Oden.  That  is  also  a  type  of  case  that  this  committee  likes  to 
Sep  brought  also. 

Mr.  PoT\T:]sr.  Yes.  I  think,  too  often,  the  potential  benefits  of  private 
Robinson-Patman  suits  are  overlooked  in  these  analyses. 

Well,  sir,  you  have  heard  or  read  the  entire  body  of  testimony  of 
these  hearings,  I  believe,  and  as  you  know  this  cry  has  been  rather 
constant  from  certain  sources  that  the  main  thing  that  Robinson-Pat- 
man  does  is  it  raises  prices  to  the  consumer,  and  if  true  that  would 
be  an  evil  thing  of  course.  Would  you  care  to  comment  on  it? 

Mr.  Mayer.  Mr.  Potvin,  I  have  analyzed  a  considerable  number  of 
the  Commission's  decisions,  and  the  Commission  attempts  at  enforce- 
ment in  this  area,  and  I  can  sav  that  I  know  of  no  single  instance 
that  I  can  recall  at  the  moment  in  which  a  price  M-as  raised  because  of 
a  Robinson-Patmnn  order. 

Mr.  PoTM:>r.  What  about  the  corollary?  Do  you  feel  that  the  en- 
forcement of  Robinson-Patman  has  prevented  a  lowering  of  prices. 

Mr.  Mater.  Has  prevented  the  lowering  of  prices  ? 

Mr.  PoviN.  To  the  consumer  ? 

IVfr.  Mater.  No,  I  do  not.  No,  I  do  not. 

Mr.  PoTviisr.  Are  3^ou  aware  of  any  cases  that  have  been  cited  by 
not  making  these  aversions.  You  say  you  have  just  finished  an  analysis 
of  ,5.000  cases. 

jMr.  Mater.  Well,  that  was  done  primarily  for  our  own  benefit  to 
get  an  idea  of  the  areas  in  which  the  investigational  techniques  of  the 
commission  have  been  used  to  look  into  the  problems,  what  the  prob- 
lem areas  were,  and  it  really  wasn't  an  analysis  directed  to  that  point. 

Mr.  Potvin.  Well,  let  me  ask  this.  One  of  the  other  leading  allesfa- 
tions  that  we  continue  to  receive  is  that  the — well,  I  guess  it  would  be 
put  about  this  way,  that  the  Commission  just  isn't  very  realistic  in 
making  its  allocation  of  resources  and  establishing  priorities,  that  it 
just  spends  an  awful  lot  of  time  on  "trivia."  Now,  let  me  ask  you  this, 
sir.  Let's  take^ — trivial  in  terms  of  the  size  case.  Let's  take  a  business- 
man let's  say  arbitrarily  in  Pocatello,  Idaho  and  you  have  a  clear  cold 
price  discrimination.  Let's  even  concede  for  the  purpose  of  argument 
that  it  really  won't  affect  competition  in  the  broad  national  sense. 
What  enforcement  will  do  is  keep  that  guy  from  going  out  of  business. 
What  other  benefits  do  you  see  implicit  in  this  entire  exercise. 

Mr.  Mater.  Well,  first  of  all  he  is  entitled  to  the  benefits  of  the  pro- 
tection of  the  statute.  kSecondly,  seldom  do  we  bring  a  case  premised 
upon  the  disadvantaged  position  of  a  wholesaler  or  retailer,  let  us  say. 
But  if  we  do  it  is  for  the  protection  of  all  wholesalers  and  retailers 
similarly  situated.  All  the  benefits  of  that  particular  case,  if  it  involves 
a  system  of  pricing,  will  flow  to  more  than  one  industry.  I  think  the 
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Commission's  attack  on  volume  discounts  in  the  automotive  parts  field 
cut  down  the  use —  I  know  it  almost  eliminated  the  use  of  any  retro  ac- 
tive discounts  in  all  kinds  of  other  industries  as  well  as  eradicating 
them  completely  from  that  particular  industry. 

Mr.  PoTviN.  In  other  words,  this  is  not  done  in  a  vacuum  and  there 
continues  to  be  the  hope  that  it  will  be  instructive  to  other  as  yet 
undetected  violators  pursuing  the  same  scheme  and  act  as  a  deterrent. 
Mr.  Mayer.  I  hope  so.  And  I  also  know  as  a  matter  of  practical  ex- 
perience that  the  business  community  is  aware  of  Robinson-Patman. 
There  are  numerous  very  large  corporations  that  have  definite  stand- 
ards of  conduct  related  only  to  Eobinson-Patman.  I  think  the  Commis- 
sion's 2(d)  and  (e)  guides  have  been  widely  read  and  I  think  are 
being  Avidely  followed  in  general  by  the  industries. 

Mr.  PoTviN.  And  finally,  sir,  a  question  I  hope  you  will  take  in  the 
spirit  in  which  it  is  asked.  This  morning  Mr.  Bison  reiterated  a  point 
made  earlier  by  a  very  distinguished  former  chairman  of  your  body, 
Earl  Kintner,  and  I  can  do  no  more  than  paraphrase  it.  He  said,  gee, 
before  we  criticize  the  act  why  don't  we  try  just  once  enforcing  it.  And 
this  I  think  among  those  favoring  the  act  is  a  remark  that  you  do  hear 
occasionally,  particularly  as  to  the  per  se  sections — that  there  never  has 
been  vigorous  enforcement  and  therefore  those  who  are  criticizing  are 
attacking  the  effects  of  enforcement  which  has  not  occurred  yet.  Would 
you  care  to  comment  on  that  ? 

Mr.  Mayer.  There  would  be  some  elements  of  recognition  of  the 
practical  situation  in  that  statement,  yes.  I  think  in  its  history  a  thou- 
sand orders  is  not  a  monumental  record  for  Robinson-Patman  work. 
I  really  don't  know  where  we  are  getting  the  figures  about  50  percent 
of  our  particular  bureau's  resources  being  allocated  to  Robinson-Pat- 
man enforcement.  Right  at  the  moment  we  have  24  lawyers  on  our 
staff,  and  that  I  think  is  the  smallest  of  the  sections  in  the  Bureau  of 
Restraint  of  Trade,  the  enforcement  sections.  I  know  of  no  15  men  in 
any  other  division  wlio  spend  full  time  of  Robinson-Patman  enforce- 
ment. I  would  be  inclined  to  say  that  there  are  considerably  less  than 
that,  if  any,  on  a  day-to-day  full-time  basis.  Some  of  the  divisions  get 
into  Robinson-Patman  problems  incidentally  and  on  the  fringe  maybe, 
but  for  the  direct  attention  I  should  think  it  would  be  little  and  that 
is  not  unusual.  One  of  our  recent  cases  has  a  section  7  count  in  it  and 
a  section  5  monopolization  count  in  it.  Actually,  practically  speaking, 
there  are  24  lawyers  that  day-to-day  face  the  problems  of  Robinson- 
Patman. 

Mr.  Po-mx.  Well,  if  you  could  find  15  bodies  free,  I  expect  you 
could  make  good  use  of  them. 

jSIr.  ]Mayer.  I  think  we  could. 

]Vrr.  PoT\'ix.  Thank  you,  Mr.  Chairman. 

Mr.  Oden.  ]Mr.  Mayer,  I  wonder  if  we  could  just  emphasize  one 
more  time  the  criticism  this  committee  has  received  that  the  Robinson- 
Patman  is  helping  competitors  rather  than  competition,  and  I  wonder 
whether  it  would  be  true  to  say  that  you  can  never  bring  an  antitrust 
suit  without  helping  individual  competitiors? 

Mr.  Mayer.  Right.  I  think  that  is  a  fair  observation. 

Mr.  Wertiieimer.  The  general  counsel  mentioned  priorities  before 
in  one  of  his  questions.  As  you  know  the  question  of  Trade  Commis- 
sion priorities  has  come  up  in  a  number  of  instances.  Are  you  in  a 
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position  to  comment  directly  to  that  issue?  Do  you  feel  that  there  is  a 
problem  at  the  Commission  in  terms  of  priorities  ? 

Mr,  Mayer.  Well,  the  overall  Commission  policy  with  relation  to 
priorities  is  really  beyond  me.  "We  attempt  as  best  we  can  at  the  sec- 
tional level,  or  the  recommendation  level  at  the  Commission  to  set  up 
a  rather  hardnosed  working  set  of  priorities  of  our  own  to  determine 
that  we  make  use  of  the  facilities  available  to  us  to  the  best  expendi- 
ture of  the  tax  dollar.  But  the  overall  priorities — and  I  of  course  am 
not  in  the  policy  area,  but  I  urge  policy,  and  stroncfly  uro-e  the  con- 
tinued allocation  of  funds  to  Robinson-Patman  in  the  etfort  to  aid 
the  small  businessman. 

Mr.  Wertheimer.  In  response  to  a  question  from  Mv.  Potvin  about 
the  effect  of  Robinson-Patman  on  consumer  prices,  you  stated  you 
didn't  feel  it  had  a  detrimental  effect  on  consumer  prices.  Suppose 
hypothetically  the  conclusion  was  reached  that  it  would  or  could  have 
a  detrimental  effect.  Do  you  believe  that  this  should  lead  to  a  recon- 
sideration of  the  effects  of  the  Robinson-Patman  Act. 

Mr.  Mater.  I  think  it  should.  I  am  firmly  convinced  that  the  use 
of  Robinson-Patman  to  protect  inefficiency  is  not  only  a  misuse  of  the 
statute  but  it  is  not  Robinson-Patman.  The  Robinson-Patman  Act 
recognizes  efficiencies.  The  statute  promotes  efficiencies.  It  does  not 
protect  inefficiencies,  and  if  it  does  it  is  not  Robinson-Patman. 

Mr.  Odex.  ]Mr.  Mayer,  we  have  a  copy  of  Commission's  budgetary 
request  for  fiscal  year  1971  and  I  wonder  if  you  could  explain  when 
the  Commission  shows  in  its  budget  its  manpower  for  each  division, 
it  shows  the  division  of  discriminatory  practices  with  44  positions. 
You  have  24  attorneys.  I  wonder  if  you  could  explain  to  the  committee 
where  the 

Mr.  Mayer.  That  is  our  hope,  of  course.  The  full  strength  allocation 
to  our  staff  would  be  40  attorneys  and  4  nonprofessionals.  There  has 
been  some  restructuring  within  our  own  bureau,  so  that  other  divisions 
are  closer  to  their  allocated  strength  than  we  are,  but  that  demon- 
strates how  far  we  are  off — 24  as  opposed  to  40. 

Mr.  Oden"  (continuing).  So  actually  when  Congress  or  a  committee 
looks  at  a  budgetary  request  like  this  it  simply  shows  what  the  Bu- 
reau of  the  Budget  is  allowing  for  allocation,  not  the  actual  number 
of  employees,  or  actual  number  of  attorneys  you  have  working  in  an 
individual  division. 

Mr.  Mayer.  Yes,  that  is  true.  And,  of  course,  that  wouldn't  neces- 
sarily reflect  on  the  budget  presentation  or  anvthing  because  you  haA'e 
turnovers  in  personnel.  In  the  past  4  months  I  think  I  have  lost  eight 
men. 

Mr.  Oden.  No,  but  it  would 

Mr.  Mayer.  You  just  don't  turn  those  ovei*. 

Mr.  Oden"  (continuing).  But  it  would  reflect  on  your  ability  to  en- 
force the  statutes. 

Mr.  Mayer.  Yes,  it  does. 

Mr.  Werttteimer.  Is  that  eight  out  of  the  24  ? 

Mr.  Mayer.  No,  the  24  is  minus  the  eight.  Five  or  6  months  aao  1 
had  30  or  32. 

Mr.  PoTviN.  Was  that  the  most  that  internal  ceilings  would  allow 
you, 32  ? 
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JSIr.  Mayer.  Yes. 

JNIr.  "\Vertiiei3ier.  The  reduction  from  o2  to  24  was  on  the  basis  of 
turnover  ? 

Mr.  Mayer.  Yes,  sir. 

Mr.  PoTVix.  What  woukl  this  figure  44,  translated  in  your  intcrnsil 
number,  result? 

Mr.  Mayer.  TAventy-fonr.  We  are  attempting  to  add  new  peo]>le  to 
the  staff  but  only  in  dribl)lets  of  one  here  or  one  there. 

JNIr.  PoTviN".  You  mean  to  say  that  even  thougli  that  piece  of  jiaper 
says  44  that  you  are  only  allowed  24?  This  is  not  a  function  of  just 
turno^-er  or  anything-  now  ? 

Mr.  Mayer.  No.  I  wouldn't  put  it  quite  that  we  are  only  allowed  24, 
but  within  the  allocations  within  the  Bureau  there  has  been  some 
movement  between  certain  of  the  divisions,  some  from  our  particular 
division,  not  in  great  numbers,  but  we  have  not  replaced  the  men  wlio 
have  left  to  bring  ns  up  even  realistically  to  those  figures. 

Mr.  PoTviN.  Well,  when  you  are  talking  about  24  lawyers  against  a 
background  of  a  society  of  200  million  ]:»eople  and  a  GNP  that  is  soar- 
ing, you  are  talking  about  25  percent  difference  between  32  and  24.  It 
seems  to  me  that — don't  you  find  that  a  little  handicapping  ? 

Mr.  ]\f ayer.  Surely. 

Mr.  Odex.  Mr.  Mayer,  did  you  state  whether  during  fiscal  year 
1969  you  ever  hit  your  budgetar}^  ceiling  ? 

Mr.  Mayer.  I  don't  think  so. 

]Mr.  Odex.  Have  you  ever  hit  your  budgetary  ceiling  of  maripower? 

Mr.  Mayer.  I  think  in  about  1963,  maybe  1964,  we  reached  the  limit 
of  our  allocations.  I  don't  think  we  have  had  that  figure  since  then. 

INIr.  Odex.  Mr.  Cliairman,  if  it  is  all  right,  I  would  like  to  ask  Mr. 
Gercke,  while  he  is  in  the  room,  about  his  allocation  of  manpower  in 
the  division  of  compliance. 

Mr.  Gercke.  How  many  are  on  there  ? 

Mr.  Odex.  Thirty-three. 

Mr.  Gercke.  Yes. 

Mr.  Odex.  Could  you  state  how  many  professional  and  nonprofes- 
sional staff  members  you  have  now  ? 

Mr.  Gercke.  I  have  18  attorneys  and  myself,  and  I  don't  know  liow 
many  girls  we  would  have  in  the  pool,  probably  seven  or  eight. 

Mr.  Odex.  Now,  they  divide  the  pool.  I  take  it. 

Mr.  Gercke.  I  run  a  pool  operation.  I  have  my  secretary  and  then  all 
the  other  attorneys  draw  from  the  stenographic  pool. 

Mr.  Odex.  So  you  have  approximately  25  out  of  33  ? 

Mr.  Gercke.  Yes,  I  would  think  so. 

Mr.  Odex.  Did  you  hit  your  budgetary  allocation 

Mr.  Gercke.  Xo,  I  have  never  Ix^en  quite  up  to  it.  I  forget  my  alloca- 
tion. I  think  it  is  about  24  attorneys. 

Mr.  Odex.  Thank  you.  That  is  all. 

Mr.  Smith.  That  is  all.  Thank  you  very  much. 

Mr.  Scales  is  not  here,  is  that  correct  ?  We  will  wait  a  minute. 

(There  was  a  short  recess.) 

Mr.  Smith.  Mr.  Steele.  Would  you  identify  yourself  and  proceed 
as  you  desire. 
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TESTIMONY  OF  ROBEET  W.  STEELE,  ATTORNEY,  WASHINGTON,  D.C. 

Mr.  Steele,  Cono;ressman  Smith,  members  of  the  staff  of  the  sub- 
committee, and  counsel,  my  name  is  Robert  W.  Steele.  I  am  a  member 
of  the  law  firm  of  Howrey,  Simon,  Baker,  &  Murchison  in  Washing- 
ton, D.C.  I  appear  on  behalf  of  the  witness  C.  Philip  Scales,  president 
of  Warehouse  Distributors,  Inc.,  of  Atlanta,  Ga.,  and  also  president  of 
Automotive  Warehouse  Institute,  a  national  trade  association  of  ware- 
house distributors  in  the  automotive  replacement  parts  industry. 

I  niight  say.  Congressman  Smith,  we  appear  for  the  purpose  of 
making  a  statement  in  regard  to  the  operation  of  the  Robinson-Patman 
Act  in  the  automotive  replacement  parts  market.  It  is  our  feeling  and 
the  feeling  of  Mr.  Scales  and  the  association  which  he  represents  that 
the  act  has  played  a  vital  part  in  the  history  of  this  industry  in  insur- 
ing fair  and  equal  competitive  practices.  It  is  solely  for  this  reason 
that  we  appear  l:)efore  this  subconmiittee. 

I  would  like  the  leave  of  t/he  subcommittee  at  the  outset  of  our  state- 
ment to  very  briefly  sketch  in  ]:)erhaps  somewhat  technical  language  the 
exact  purport,  of  the  Federal  Trade  Commission's  activities  in  this  in- 
dustry. And  when  I  have  given  a  rather  thumbnail  sketch  of  what  the 
Commission  has  done,  Mr.  Scales  would  like  to  speak  to  the  practical 
side  of  this  question,  which  is,  what  has  the  act  meant  in  the  industry 
from  the  standpoint  of  real  com]ietition.  And  he  hopes  to  bring  to  the 
subcommittee  some  background  as  to  what  the  buyer,  the  small  busi- 
nessman in  this  industry,  the  person  who  the  act  was  diretced  at  pro- 
tecting, what  this  act  is  doing  for  him  and  what  he  hopes  it  will  do  in 
the  future. 

Turning  to  tlie  more  technical  side  of  the  picture,  the  Federal  Trade 
Commission  has  been  extremely  active  in  enforcing  the  Robinson-Pat- 
man  Act  in  the  automotive  replacement  parts  market. 

In  the  1950's  the  Commission  carried  on  over  100  investigations 
under  section  2(a)  and  2(f)  of  the  Robinson-Patman  Act  in  the  auto- 
motive replacement  parts  industry.  Some  30  proceedings  under  sec- 
tion 2(a)  were  initiated  against  manufacturers  charging  price  dis- 
crimination, each  of  which  resulted  in  the  entry  of  cease  and  desist 
orders.  Over  IT  different  proceedings  were  initiated  against  major 
buying  organizations  each  of  which  joined  as  respondents  some  30  or 
40  members  of  organizations  charged  with  soliciting  discriminatory 
discounts.  In  each  instance  the  Commission  obtained  cease  and  desist 
orders  and  the  Compliance  Division  of  the  Commission  moved  to  try 
and  establish  procedures  to  eliminaie  the  practices  originally  attacked. 

At  the  heart  of  every  one  of  these  cases  is  the  structure  of  the  auto- 
motive industry  which  with  the  leave  of  the  subcommittee  I  will  very 
briefly  sketch. 

^  The  automotive  replacement  parts  industry  is  a  four-tier  distribu- 
tion structure  as  opposed  to  the  general  picture  which  the  committee 
has  been  considering.  For  instance,  in  the  food  industry,  you  have  the 
typical  three  tiers:  supplier,  wliolesaler,  and  retailer.  In' the  automo- 
tive industry  you  have  a  different  picture  than  that.  You  have  the 
manufacturer,  the  supplier;  you  have  a  warehouse  distributor,  which 
is  an  organization  that  sells  to  the  other  distributors  or  jobbers  as  they 
are  called  in  automotive  terms,  and  these  jobbers  in  turn  resell  to 
dealers  at  the  retail  level.  So  it  is  a  slightly  different  structure. 
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Over  the  years  the  Federal  Trade  Commission  lias  established  some 
very  clear  rules  in  the  automotive  replacement  parts  industry.  The  first 
of  these  rules  is  it  is  permissible  for  a  warehouse  distributor  that  buys 
from  a  manufacturer  to  receive  a  better  price  than  the  jobber  receives, 
and  generally  the  warehouse  distributor  receives  approximately  a  20 
percent  better  price  from  the  blue  sheet  which  is  the  j^rice  that  the  job- 
ber buys  at  if  he  buys  directly  from  tlie  2^1'oducer.  This  does  not  offend 
the  Kobinson-Patman  Act  because  as  the  Commission  has  ruled  in 
its  cases  the  warehouse  distributor  is  not  in  competition  with  the  job- 
ber. The  warehouse  distribtuor  sells  to  the  jobber.  He  does  not  sell 
to  the  dealer.  And  the  dealer  is  the  jobber's  customer.  Plence,  there 
can  be  no  competitive  impact  in  these  20  percent  discounts  as  required 
by  section  2(a). 

Where  the  FTC  has  found  a  problem  in  the  automotive  replacement 
parts  industry  is  with  the  question,  the  definition  of  the  term  ware- 
house distributor.  And  particularly  the  problem  arises  when  some  job- 
ber decides  that  he  wishes  to  make  20  percent  better,  more  profit,  a 
better  price  than  he  gets  buying  as  a  jobber.  And  if  this  jobber  calls 
himself  a  warehouse  or  sets  up  a  dummy  corporation  and  induces  an 
extra  20  percent  on  the  mercliandise  he  buys  through  that  dummy  or- 
ganization, naturally  you  have  injury  to  competition,  because  that 
jobber  rasells  to  the  dealer  and  he  resells  in  competition  with  other 
jobbere  who  do  not  get  the  extra  20  percent.  He  also  cuts  the  legitimate 
warehouse  distributor  out  of  the  jobbing  market.  The  legitimate  ware- 
house distributor  has  no  chance  to  sell  to  him  because  he  receives  as 
good  a  price  as  the  legitimate  warehouse.  This  is  what  the  Commission 
attacked  in  brief  in  all  of  its  proceedings  in  the  1950's.  The  Commis- 
sion established  standards  in  some  very  famous  cases,  citations  of 
which  I  will  provide  to  the  subcommittee.  First  it  decided  in  the  Na- 
iiomd  Parts  Warehmise  case  that  a  group  of  jobbers  could  not  get 
together  and  set  up  their  own  dummy  warehouse  to  get  a  better  price. 
And  then  in  the  Monroe  case  and  the  Purolater  case  the  Commission 
held  as  an  obvious  corollary  of  the  National  Parts  Warehouse  case 
that  a  single  jobber  could  not  set  up  his  own  warehouse  for  the  purpose 
of  getting  a  cliscriminatory  price  on  his  purchases. 

This  then  is  the  law  that  has  been  set  up  for  the  protection  of  com- 
petition in  the  automotive  replacement  parts  market.  It  is  a  law  that  is 
well  known.  It  is  well  known  because  there  have  been  many  proceed- 
ings, and  it  is  a  matter  that  businessmen  in  the  industry  discuss.  I 
would  like  now  to  introduce  Mr.  Scales  as  president  of'Warehouse 
Distributors,  Inc.  to  talk  a  bit  about  the  practical  import  of  this  law 
to  the  small  businessman,  the  person  that  was  to  be  protected  by  the 
Robinson- Patman  Act  in  this  particular  industry. 

TESTIMONY  OF  C.  PHILIP  SCALES,  PRESIDENT,  WAREHOUSE 

DISTRIBUTORS,  INC. 

Mr.  Scales.  Thank  you.  Bob.  C^jngressman,  gentlemen,  I  appre- 
ciate the  opportunity  of  being  here,  and  I  want  to  reiterate  what  Mr. 
Steele  has  said,  that  the  Federal  Trade  Commission  in  its  pursuit  of 
the  Robinson-Patman  Act  and  administering  that  act  has  helped 
small  businessmen,  particularly  those  of  whom  I  am  most  familiar, 
and  those  are  in  the  automotive  replacement  parts  market.  There  is 
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no  way  that  I  know  of  that  we  could  have  existed  if  it  had  not  been 
for  the  establishment  of  rules  that  we  understand,  rules  that  our  sup- 
pliers understand,  rules  that  our  customers  understand.  After  all, 
the  automoti^'e  replacement  parts  market  is  a  comparative!}^  new  in- 
dustry. It  has  grown  like  "Topsy"  in  the  last,  oh,  quarter  of  a  century, 
I  suppose.  But  in  performing  its  function  of  getting  the  merchandise 
to  the  consumer,  whether  a  man  has  a  breakdown  in  some  small 
town  in  Georgia,  or  whether  he  has  a  breakdown  in  a  large  metro- 
politan center  like  Washington,  D.C.,  and  that  is  the  reason  for  this 
four-step  distribution  system  that  Mr.  Steele  pointed  out. 

We  feel  that  the  Robinson-Patman  Act  is  dchnitely  beneficial  to  the 
automotive  aftermarket  and  we  encourage  the  enforcement  under  this 
act. 

I  think  that  the  Trade  Commission  has  done  a  fine  job  particularly 
in  the  past  in  establishing  itself  as  an  arbitrator  and  enforcing  the 
function  that  it  was  set  up  to  do. 

Now,  recently  there  has  been  an  advisory  opinion  issued  by  the 
Commission  dated  December  16,  1969,  that  is  causing  a  tremendous 
amount  of  confusion  in  our  industry.  This  opinion,  if  I  might  recall  it 
to  your  mind,  stated  basically  that  a  wholesaler  and  a  retailer  could 
be  owned  by  the  same,  I  guess  you  would  say  money,  that  the  common 
ownership  did  not  Adolate  any  law  administered  b}'^  the  Commission 
as  long  as  the  wholesale  entity  did  not  favor  the  retail  entity  with  dis- 
criminatory discounts  not  made  available  to  the  competitors  of  the  re- 
tailer entity. 

Now%  this  short,  terse  advisory  opinion  has  caused  a  considerable 
amount  of  disturbance  in  the  replacement  parts  market.  That  is  evi- 
denced l>y  a  trade  association  counsel  quoted  in  a  public  press  release 
who  states  ''The  impact  of  this  new  ruling  will  be  widespread.  If  the 
functions  of  jobber  and  dealer  can  be  lawfully  integrated,  then  tiiere 
IS  little  reason  to  assume  that  the  warehouse  distributor  functions 
cannot  likewise  be  integrated  under  joint  ownership.  This  ruling,  there- 
fore, apparently  overrules  in  principle  the  old  Purolator  and  Monroe 
decisions.  This  may  therefore  presage  a  restructuring  of  distribution 
in  the  automotive  aftermarket."  Now,  sir,  these  decisions  in  my  under- 
standing went  all  the  w^ay  to  the  courts.  These  original  decisions  were 
not  simply  rulings  made  by  the  Commission  on  an  interpretation  of  the 
Robinson-Patman  Act. 

Mr.  Smith.  Then,  you  have  the  retailer  and  up  imtil  December  16 
then  as  I  understand  it  he  would  be  required  to  pay  the  same  price, 
but  now  if  the  jobber  is  owned  by  the  same  company,  or  majority 
stock  we  will  say,  by  the  same  individual  company  he  could  own 
both  the  jobber  and  the  retailer.  Is  the  jobber  required  to  make  a 
profit  ? 

Mr.  Scales.  I  don't  guess  there  is  any  requirement  that  anybody 
make  a  profit,  but  that  is  what  he  is  in  business  to  do. 

Mr.  SjNirrH.  As  long  as  he  was  willing  to  sell  to  the  other  retailer 
he  could  operate  you  might  say  on  a  nonprofit  basis. 

Mr.  Scales,  That  is  correct.  He  would  be  in  that  position.  Of 
course,  this  opinion  did  say  that  he  must  treat  these  two  companies 
the  same,  his  own  company  and  the  independent  that  he  might  also 
sell  to. 
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Mr.  Smith.  It  would  depend  somewhat  I  guess  on  the  geographic 
area  in  which  he  lived  or  operated  his  business  whether  that  would 
aifect  competition.  Did  I  understand  you  to  say  that  the  warehouse 
man  must  sell  at  the  same  price? 

Mr.  Scales.  That  would  be  an  assumption,  I  believe.  If  it  is  true, 
according  to  this  December  16  opinion,  that  a  jobber  and  dealer 
could  be  commonly  owned,  it  certainly  could  be  assumed  that  a  ware- 
house distributor  and  jobber  could  be  commonly  owned. 

Mr.  Smith.  But  m  order  to  keep  either  the  jobbers  or  the  retailers 
from  having  an  advantage  over  the  other,  in  effect  what  they  have 
done  is  to  limit  the  number  of  warehousemen  there  can  be. 

Mr.  Scales.  Yes. 

Mr.  Smith.  Wlien  I  say  limit  the  number,  it  is  really  to  prevent 
retailers  from  becoming  warehousemen  via  the  jobber  or  any  other 
route. 

Mr.  Scales.  I  don't  know  that  I  follow  exactly  what  you  are  get- 
ting at,  sir. 

Mr.  Steele.  Mr.  Chairman,  could  I  make  one  comment? 

I  follow  the  trend  of  your  questions  and  I  think  they  are  questions 
that  a  number  of  us  ask.  They  are  not  spelled  out  in  what  Mr.  Scales 
has  called  a  rather  terse  opinion,  and  whether  this  is  a  limitation 
on  the  number  of  warehouses  because  it  will  strike  at  the  independent 
warehousemen  such  as  Mr.  Scales,  because  he  can't  keep  on  selling 
to  jobbers  that  can  open  up  their  own  warehouses — they  will  make 
a  better  profit  dealing  through  themselves  than  they  will  dealing 
with  him — whether  it  is  going  to  limit  the  number  of  warehouses  by 
putting  him  out  of  business,  whether  this  is  going  to  be  the  under- 
standing of  the  trade  or  the  understanding  of  the  Commission — these 
are  the  vital  questions  left  unanswered  in  this  rather  terse  opinion. 
And  I  don't  think  Mr.  Scales  or  myself,  as  an  attorney  I  know  I 
cannot  answer  these  questions  raised  in  this  two-line  opinion,  and 
this  is  what  is  concernmg  Mr.  Scales,  I  do  believe. 

Mr.  Scales.  I  think  it  is  the  very  thing  that  you  ask,  sir,  and  the 
many  questions  that  are  probably  just  as  pertinent  are  what  we 
would  like  to  have  cleared  up.  We  don't  understand  it  either. 

]\Ir.  Smith.  "What  you  are  really  afraid  of  is  that  one  retailer  even- 
tually will  be  able  to  buy  at  a  lesser  price  than  another,  or  at  least  if 
he  isn't  able  to  buy  at  a  lesser  price  he  will  get  some  of  his  profit 
through  another  route. 

Mr.  Scales.  That  is  correct.  The  opportunity  is  certainly  there. 

Mr.  PoTviN.  Mr.  Chairman. 

Mr.  Smith.  Counsel. 

Mr.  PoTATis'.  jSIr.  Scales,  for  some  years  your  industry  has  had  the 
dual  role  of  wholesaler  and  retailer  in  which  you  have  a  utilization  of 
either  the  debit  memo  or  the  credit  memo,  that  is  to  say  the  wholesaler 
would  buy  and  if  he  also  sold  out  on  the  street  then  as  to  anything 
that  he  sold  at  retail  he  would  have  an  arrangement  with  the  supplier 
that  he  would  send  in  a  memo  debiting  himself  for  the  cost  difference 
at  retail  and  at  wholesale.  That  has  been  quite  common  in  the 

Mr.  Steele.  Often  called  a  reporting  system. 

Mr.  PoTviN.  The  reporting  system ;  yes,  sir. 

Mr.  Steele.  At  the  warehouse  level  and  at  the  jobber  level,  yes. 
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Mr.  PoTviN.  But,  now,  this  in  commonest  form  I  think  numerically 
at  least  has  been  the  combination  retail-wholesaler.  Has  it  also  gone 
on  at  other  levels  ? 

Mr.  Scales.  Yes,  sir.  As  a  matter  of  fact,  I  am  more  familiar  with 
it  at  either  level.  I  am  more  familiar  with  it  at  the 

Mr.  PoTviN.  The  wholesaler-jobber  combination. 

Mr.  Scales.  Yes ;  and  also  at  the  warehouse  distributor  level. 

Mr.  PoTViN.  And  that  would  be  warehouse  distributor  combined 
with  wholesaler. 

Mr.  Scales.  Yes. 

Mr.  Smith.  When  there  are  two  interim  levels,  isn't  it  almost  in- 
evitable that  there  will  be  a  tendency  to  try  to  eliminate  one  of  them 
or  try  in  one  way  or  another  to  combine  them  ?  What  is  the  reason  for 
the  two  interim  levels  in  this  industry  compared  to  others  ? 

Mr.  Scales.  It  is  to  get  those  parts  to  Dacula,  Ga.  The  little  jobber 
in  some  small  towns  all  over  the  country  could  not  afford  to  carry  the 
complexity  of  items  that  would  be  required  to  service  automobiles, 
say,  from  1950  through  1970  with  all  these  different  makes,  models, 
and  differences. 

Mr.  Smith.  You  mean  the  volume  of  automobile  parts  is  not  great 
enough  for  elimination  of  one  of  the  interim  levels. 

Mr.  Scales.  I  believe  that  the  warehouse  distributor  or  somebody 
performing  this  function,  whatever  you  might  want  to  call  him,  will 
be  here  as  long  as  people  travel  to  these  out-of-the-way  places.  If  you 
broke  down  in  Dacula,  Ga.,  you  would  need  a  fan  belt  just  as  bad  as 
you  would  if  you  were  in  Des  Moines,  Iowa,  and  the  only  way  to  get  it 
there  is  to  have  a  closer  shipping  point  or  closer  point  of  availability. 

Mr.  Smith.  Suppose  you  need  a  replacement  engine.  That  is  not 
carried  by  the  jobber  on  most  models,  so  you  have  to  get  it  from  the 
factory.  Now,  what  is  your  procedure  ? 

Mr.  Scales.  Well,  of  course,  if  you  needed  a  whole  engine  sir,  I  im- 
agine you  could  make  some  plans  far  in  advance  for  it.  But  replacement 
engines  are  carried  by  automotive  jobbers. 

Mr.  Smith.  Well,  quite  a  number  of  them  aren't.  For  example,  an 
engine  for  a  1967  Buick.  That  is  not  carried  by  the  jobber,  is  it?  Ordi- 
narily, wouldn't  a  retailer  or  jobber  have  to  get  it  from  the  factory. 

Mr.  Scales.  I  would  guess  you  are  probably  right  about  that. 

Mr.  Smitpi.  The  jobber  can't  carry  all  models  of  engines. 

Mr.  Scales.  No,  sir.  And,  of  course 

Mr.  Smith.  Do  you  actually  go  through  the  jobber,  though,  and  then 
he  goes  through  the  warehouse  distributor  or  does  the  retailer  go  di- 
rectly to  the  factory  ? 

Mr.  Scales.  The  engine  w^ould  probably  be  available  from  each  of 
those  points.  I  am  certain  it  would  be  available  from  the  Buick  factory 
in  this  particular  case,  and  I  also  imagine  that  it  would  be  available 
through  the  after-market  channels.  For  instance,  in  Atlanta  there  is  a 
company  called  John  Rogers  Co.  who  is  a  tremendous  supplier  of 
replacement  engines,  and  I  feel  sure  that  in  the  John  Rogers  plant 
would  be  a  1967  Buick  engine. 

Mr.  Smith.  You  still  would  have  to  go  through  each  of  the  levels  to 
get  it,  wouldn't  you  ? 

Mr.  Scales.  Yes,  in  that  case. 
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Mr.  Oden.  This  is  simply  one  of  size,  is  it  not  ?  Wliat  you  are  saying 
is  that  the  wholesaler  is  actually  the  jobber  in  this  type  of  operation. 

Mr.  Scales.  Yes.  In  automotive  parts  terminology  we  call  them  job- 
bers. I  guess  wholesaler  would  be — it  would  be  hard  to  distinguish  be- 
tween  them. 

Mr.  Oden.  And  the  warehouse  distributor  does  a  lot  of  functions  for 
the  manufacturer 

Mr.  Scales.  Correct,  sir. 

Mr.  Oden  (continuing).  In  having  localized  warehouses  over  the 
United  States  to  where  a  wholesaler  could  go. 

Mr.  Scales.  Correct. 

Mr.  Smith.  We  got  a  little  bit  off  the  subject.  Anyway,  your  feeling 
is  that  but  for  the  Kobinson-Patman  Act  there  would  be  some  retailers 
who  would  be  buying  at  a  lesser  price  than  other  retailers  in  the  same 
area. 

Mr.  Scales.  Well,  I  feel  sure,  sir,  that  the  Kobinson-Patman  Act  was 
designed  to  protect  the  small  businessman,  and  I  do  feel  that  large,  ex- 
tremely large  companies  with  financial  resources  not  available  to  most 
of  us  would  put  the  squeeze  on  all  levels  of  this  distribution  channel. 

Mr.  Smith.  You  do  feel  then  that  but  for  the  Robinson-Patman  Act 
there  would  be  unfair  pricing  at  the  retail  level — I  don't  want  to  put 
words  in  your  mouth.  I  mean  do  you  feel  that  way  or  don't  you  ? 

Mr.  Scales.  I  hate  to  be  closed  in  just  to  unfair  practices  at  the 
retail  level.  I  think  there  w^ould  be  unfair  pricing  at  all  levels. 

Mr.  Smith.  Thank  you  very  much. 

Mr.  Scales.  Thank  you,  sir.  We  appreciate  the  opportunity. 

Mr.  Smith.  We  will  adjourn  until  10  a.m.  tomorrow  morning. 

(Whereupon,  on  February  26,  1970,  the  hearing  in  the  above-en- 
titled matter  was  recessed  until  10  a.m.,  Friday,  February  27.) 
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FRIDAY,   FEBRUARY  27,    1970 

House  of  Kepresentatives, 
Special  Subcommittee  on  Small  Business 

AND   THE   RoBINSON-PaTMAN    AcT   OF  THE 

Select  Committee  on  Small  Business, 

Washington,  D,C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2359, 
Rayburn  Plouse  Office  Building,  Hon.  John  D.  Dingell  (chairman  of 
the  subcommittee)  presiding. 

Present:  Representatives  Dingell,  Conte,  and  Horton. 

Also  Present :  Gregg  Potvin,  general  counsel ;  T.  J.  Oden,  subcom- 
mittee counsel;  and  Fred  M.  Wertheimer,  minority  counsel. 

Mr.  Dingell.  The  subcommittee  on  the  Robinson-Patman  Act  and 
antitrust  laws  and  their  effect  on  small  business  will  come  to  order. 

Our  first  witness  this  morning  is  the  distinguished  Chairman  of 
the  Federal  Trade  Commission,  the  Honorable  Caspar  W.  Weinberger. 

Mr.  Chairman,  we  are  pleased  to  welcome  you  to  the  committee  for 
your  statement. 

Mr.  Weinberger.  Thank  you,  sir. 

Mr.  Dingell.  The  Chair  wishes  to  inquire,  do  you  have  any  one 
that  you  would  like  to  have  sit  with  you  at  the  table  ? 

Mr.  Weinberger.  Well,  Mr.  Chairman,  Commissioner  Maclntyre 
and  Commissioner  Elman  are  here.  Commissioner  Jones  had  a  speak- 
ing engagement  at  a  university  and  will,  therefore,  not  be  able  to  be 
here.  And  Commissioner  Dixon  had  an  appointment.  The  other  two 
commissioners  are  here,  and  I  would  be  delighted  to  have  them  at 
the  table. 

Mr.  Dingell.  Mr.  Chairman,  we  do  plan  to  hear  Commissioner 
Maclntyre  separately  and  also  to  hear  Commisisoner  Elman  on 
March  4. 

Mr.  Weinberger.  All  right,  sir, 

Mr.  Dingell.  If  they  have  comments  today,  we  would  of  course,  if 
time  and  schedule  of  the  committee  permits  and  if  you  would  like  to 
have  them  sit  with  you,  they  would,  of  course,  be  welcome. 

Mr.  Weinberger.  That  would  be  fine.  We  have  a  unanimous  Com- 
mission statement  which  I  am  privileged  to  be  able  to  present,  and  if 
they  would  care  to  come  up,  I  would  be  delighted  to  have  them  here. 

Mr.  Dingell.  Very  well.  The  Chair  does  not  have  a  prepared  state- 
ment that  I  would  like  to  make  at  this  particular  time. 

We  will  make  an  appropriate  insertion  in  the  record  at  a  time  later. 

The  Chair  is  happy  to  recognize  my  good  friend,  Mr.  Conte,  the 
ranking  minority  member  of  the  subcommittee. 
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Mr.  CoNTE.  Mr.  Chairman,  I  want  to  take  this  opportunity  to 
welcome  to  these  hearings  the  distinguished  new  Chairman  of  the 
Federal  Trade  Commission.  Mr.  Caspar  Weinberger  has  had  a  very 
distinguished  career  and  a  very  impressive  record  of  public  service 
in  the  State  of  California.  You  will  no  doubt  find  our  weather  here 
in  Washington  a  good  deal  colder,  Mr.  Weinberger,  than  you  w^ere 
used  to  out  there  on  the  west  coast,  but  I  think  the  difficult  and  the 
challenging  job  that  you  have  taken  can  be  counted  upon  to  provide 
you  with  more  than  enough  of  the  missing  heat.  And  while  your 
task  may  be  a  difficult  one,  it  seems  clear  that  the  potential  role  of 
the  Commission  in  our  economy  given  the  necessary  resources  and  the 
the  necessary  direction  remains  of  the  greatest  importance.  As  you 
know  our  committee  is  presently  concerned  with  the  general  status 
of  things  at  FTC  as  well  as  with  the  Eobinson-Patman  Act.  I  look 
forward  with  great  interest  to  your  testimony.  I  stand  ready  to  pro- 
vide whatever  help  and  assistance  I  can  in  your  efforts. 

Mr.  Weinberger.  Thank  you  very  much,  sir. 

Mr.  CoNTE.  Thank  you,  Mr.  Chairman. 

Mr.  DixGELL.  Mr.  Chairman,  we  would  be  most  happy  to  recognize 
you  for  the  statement  that  you  wish  to  give  on  behalf  of  the  Com- 
mission, and  at  the  conclusion  of  that,  the  Chair  will  recognize  counsel, 
Mr.  Potvin,  on  behalf  of  the  committee. 

TESTIMONY  OF  HON.  CASPAR  W.  WEINBERGER,  CHAIRMAN, 
FEDERAL  TRADE  COMMISSION,  ACCOMPANIED  BY  EVERETTE 
MaelNTYRE  AND  PHILIP  ELMAN,  COMMISSIONERS 

Mr.  Weinberger.  Thank  you,  sir. 

Mr.  Chairman  and  members  of  the  committee,  I  am  honored  to 
be  able  to  appear  before  you  today  on  behalf  of,  and  for,  the  entire 
Federal  Trade  Commission  and,  in  response  to  your  request,  to  present 
this  statement  on  the  Robinson-Patman  Act.  Individual  Commission- 
ers may  have  additional  supporting  statements  which  will  be  sub- 
mitted to  your  committee.  But  as  I  have  said,  my  statement  is  one 
with  which  all  Commissioners  essentially  agree.  Also,  there  will  be 
some  detailed  statistical  material  which  will  be  filed  with  the  com- 
mittee about  noon,  or  this  afternoon,  which  is  now  being  reproduced 
covering  the  Commission's  administration  and  enforcement  of  the 
act  over  the  years. 

Mr.  DiNGELL.  This  will  be  received  and  permission  is  afforded  at 
this  time,  Mr.  Chairman,  for  insertion  in  the  record  at  the  appropriate 
time  in  such  f  asliion  as  you  would  wish. 

Mr.  Weinberger.  Thank  you. 

In  the  larger  perspective  of  overall  Rol)inson-Patman  enforcement, 
I  think  it  serves  no  useful  purpose  to  label  those  who  favor  the  act  or 
those  who  oppose  it.  Such  a  view  assumes  that  the  act  is  in  the  nature 
of  a  municipal  traffic  ordinance  to  be  enforced  by  an  unerring  radar 
which  can  detect  those  who  exceed  the  set  limit  of  legality.  Un- 
fortunately, the  Robinson-Patman  Act,  like  most  legislation,  repre- 
sents an  attempt — a  very  good  attempt — by  fallible  men  acting  in  good 
faith  to  solve  real  problems.  The  very  nature  of  the  solution — meas- 
uring sensitive  pricing  decisions  against  a  generalized  standard  of 
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"discrimination"— is  conducive  to  honest  differences  among  the  hiw 
enforcers,  as  well  as  between  tlie  Commission  and  practitioners  at  tlie 
antitrust  bar. 

Before  coming  to  the  Commission,  I  received  ample  notice  about  the 
emotionalism,  factionalism,  and  bitterness  which  allegedly  prevailed 
at  the  Federal  Trade  Commission  because  of  this  legislation.  I  was 
ominously  warned  by  both  "friends"  and  "foes"  of  the  Eobinson- 
Patman  Act  about  the  importance  of  choosing  sides  at  an  early  date. 

Already,  however,  it  has  become  apparent  to  me  that  many  of  these 
differences  are  properly  attributable  to  disagreement  in  interpreting 
specific  language  of  the  act,  rather  than  a  deep  division  over  whether 
it  should  or  should  not  be  enforced  or  over  its  underlying  policy  and 
purpose. 

As  the  new  chairman  of  the  Commission,  you  should  know  that  I 
bring  no  preconceptions  as  to  the  correct  interpretation  of  such  as 
"proportionally  equal,"  or  "like  grade  and  quality,"  or  other  textual 
difficulties  that  so  concern  both  Commissioners  and  critics  alike.  As 
occasions  arise  in  which  I  am  called  upon  to  examine  and  judge  each 
of  these  questions,  I  hope  to  demonstrate  a  decent  respect  for  the 
judicial  and  administrative  precedent,  and  reach  a  result  which  is  at 
least  consistent  with  the  legislative  intent  and  common  sense.  And  I 
am  sure  all  Commissioners  try  to  do  no  less. 

It  is  my  opinion  that  differing  interpretations  arising  from  the 
language  of  the  act  do  not  form  an  insurmountable  barrier  to  achiev- 
ing its  basic  purpose. 

That  was  more  or  less  a  sort  of  personal  introduction.  "What  follows 
is  the  statement  of  the  entire  Commission,  and  I  am  happy  to  say  the 
unanimous  statement  of  the  Commission. 

STATEMENT   OF   THE   COMMISSION 

All  of  the  Commissioners  agree  that  one  of  the  basic  principles 
underlying  the  Eobinson-Patman  Act  is  that  it  is  unfair  to  competi- 
tors and  injurious  to  the  very  process  of  competition  for  large  buyers 
or  large  sellers  to  use  their  power  to  give  or  exact  discriminatory  price 
concessions  not  available  to  smaller  or  weaker  rivals.  Moreover,  there 
is  no  disargreement  at  the  Commission  about  the  ethical  and  political 
ideal  which  motivated  Congress  in  1936,  when  the  act  was  passed — to 
preserve  maximum  opportunity  for  small  business  by  elimination  of 
unfair  competitive  advantages.  Nor  is  there  any  disagreement  about 
the  basic  statutory  design  that  Congress  evolved  in  the  Robinson-Pat- 
man  Act:  (1)  buyers  at  the  same  functional  level  should  start  on  equal 
competitive  footing  so  far  as  pricing  is  concerned ;  and  (2)  both  direct, 
and  "diso-uised"  or  indirect,  discriminations  were  to  be  eliminated. 

In  addition,  we  all  aoree  that  34  years  after  the  pa^sao'e  of  the  act 
there  is  still  ample  evidence  that  by  inducing  discriminatory  favors, 
whether  in  the  form  of  prices,  allowances,  or  services,  the  mnrket  posi- 
tion of  favored  laro-e  buyers  may  he  enhanced.  This  advantage  may  be 
used  to  engage  in  heavier  promotional  efforts  than  smaller  rivals  can 
afford.  But  even  if  the  advnntage  Avere  to  be  used  for  selective  or 
localized  price  cuts,  over  the  lon<T  liaul  the  effect  mav  well  be  adverse 
to  consumers.  The  smaller  nonfavored  firms  may  be  eliminated  or 
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weakened  in  tlieir  competitive  effort,  concentration  may  increase,  and 
new  tirms  may  be  discoiira^jed  from  enterin^:  a  market  where  tliere  is 
an  artificial  premium  on  becoming  large  enough  to  exact  discrimina- 
tory concessions. 

Thus,  discrimination  may  work  to  consolidate  concentrated  markets 
and  lead  eventually  to  monopoly  ]>ower  to  raise  prices.  All  Commis- 
sioners would  say  that  by  invoking  the  Robinson-Patman  Act  to 
eliminate  such  discrimination,  we  are  enforcing  the  statute  in  a  man- 
ner consistent  with  the  objectives  of  the  Sherman  and  Clayton  Acts — 
to  eliminate  monopolization,  and  incipient  monopolization.  In  short, 
despite  all  the  talk  about  differences,  what  endures  at  the  Commission 
is  a  continuing  (and  unanimous)  belief  that  the  act  is  a  basic  and 
viable  tool  for  preserving  competition — a  goal  fully  consonant  with  all 
the  antitrust  laws. 

What  also  endures,  and  in  fact  flourishes,  is  the  volume  and  intensity 
of  the  criticism  of  the  act  and  its  enforcement.  ]S[ost  of  it  is  grounded 
on  an  alleged  discrepancy  between  the  Commission's  commitment  to 
the  basic  purpose  of  the  act  and  its  actual  performance  in  enforcing  it. 

Some  of  the  critics  have  claimed  that  the  act  has  been  enforced  in 
such  a  manner  as  to  contradict  its  basic  purpose  through  too  mechani- 
cal and  literal  applications  which  work  against  the  best  interests  of  the 
very  small  businessman  that  the  act  was  intended  to  protect.  It  is  also 
charged  that  the  Commission  may  be  reading  some  of  the  ]:)rovisions 
of  the  act  so  as  to  further  oligopolistic  pricing,  to  deter  new  entries, 
and  to  discourage  the  development  of  new  methods  of  distribution. 

We  have  observed  that  the  criticism  is  not  generally  accompanied  by 
hard  economic  facts.  But  these  critical  connnents  do  come  from  some 
sources  in  the  academic  and  legal  community,  and  most  significantly, 
they  come  from  some  men  who  themselves  are  deeply  committed  to  the 
antitrust  laws  in  general,  and  the  basic  purpose  of  the  Robinson-Pat- 
man  Act  to  promote  and  foster  competition  in  particular. 

The  sincerity  and  persistence  of  this  criticism  alone  would  have  re- 
quired the  Commission  to  undertake  a  reexamination  of  its  adminis- 
tration of  the  Robinson-Patman  Act.  From  the  standpoint  of  develop- 
ing interest  for  its  processes,  an  institution  of  government  must  respond 
by  reconsidering  the  effectiveness  of  its  efforts. 

Some  of  the  commissioners  are  of  tlie  view  that  we  are  devoting 
a  disproportionate  amount  of  our  resources  to  investigate  cases  which 
are  subsequently  closed  by  the  Commission,  and  others  feel  that  this 
investigatory  activity  has  contributed  to  the  enforcement  of  the  Robin- 
son-Patman Act. 

The  Commission  has  already  launched  a  study  of  the  effect! venses  of 
Robinson-Patman  orders  in  order  to  develo])  essential  emi^irical  data 
of  the  actual  effects  of  the  orders.  Certainly,  the  time  is  ripe  for  the 
Commission  to  take  such  inventory  of  the  past  successes  and  failures 
of  its  Robinson-Patman  enforcement,  and  on  the  basis  of  this  comj^re- 
hensive  overview,  determine  our  future  direction. 

Tlie  first  phase  of  this  studv  will  cover  all  orders  issued  after  July  23, 
1959,  the  date  of  the  prefinality  amendment.  Specific  industry  studies 
will  folloAv.  Our  objectives  include  the  following:  (1)  Identify  those 
orders  which  because  of  changing  market  or  other  conditions  are  no 
longer  viable  and  constitute  an  unnecessary  drain  on  the  Commis- 
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sioii's  compliance  resources;  (2)  ascertain  whether  our  orders  have 
achieved  their  stated  objectives;  (3)  determine  how  each  order  has 
served  to  enhance  price  competition :  how  it  has  influenced  new  mar- 
keting techniques;  to  what  extent  it  has  permitted  new  distribution 
efforts  to  emerge  and  to  what  extent  it  has  retarded  such  efforts;  (4) 
evahiate  our  selection  of  the  industries  which  we  have  singled  out  for 
enforcement  under  sections  2  (a)  and  (f),  and  determine  the  nature 
and  impact  of  the  discrimination  challenged,  the  extent  of  competi- 
tive vitality  of  the  industry  at  the  time  of  the  investigation  and  follow- 
ing the  entry  of  an  order,  and  the  effect  of  orders  on  imbalances  of 
econmic  power  where  they  existed  in  buyer  and  seller  markets;  (5) 
we  should  also  know  the  relationship  of  the  elimination  of  price  dis- 
crimination to  the  adoption  of  other  marketing  tactics,  such  as  vertical 
integration,  the  use  of  private  labels,  and  the  purchasing  of  the  entire 
sup]5ly  of  a  seller. 

Finally,  (6)  this  study  should  also  consider  the  extent  to  which 
effective  enforcement  of  the  act  can  include  not  only  case-by-case 
adjudication,  but  also  rulemaking,  or  enforcement  statements,  and  the 
extent  to  which  these  various  enforcement  tools  can  contribute  to  a 
fair  and  effective  way  of  guidance  of  lawyers  and  businessmen  who 
must  make  day-to-day  pricing  decisions  as  well  as  long-range  distribu- 
tion and  marketing  decisions. 

The  Commission  has,  of  course,  unique  capabilities  for  conducting 
such  studies  and  we  fully  intend  to  commit  adequate  staff  to  this 
project.  We  shall  call  on  the  private  bar  as  well  as  the  academic  and 
business  communities  to  participate  and  suggest  ways  of  designing 
the  study  so  as  to  eliminate  institutional  bias  or  predisposition.  The 
latter  is  a  most  important  factor  in  studying  a  subject  so  highly 
charged  with  emotional  overtones. 

"We  shall  report  to  the  Congress  on  the  outcome  of  the  study  and, 
if  necessary,  make  appropriate  legislative  recommendations. 

As  for  tlie  time  needed,  I  should  advise  the  Congress  that  I  am 
naturally  impatient,  and  it  would  be  my  hope  we  could  complete  our 
study  l^y  the  end  of  this  year.  As  the  study  proceeds  we  will  not  be 
immobilized.  We  expect  that  there  will  be  no  decrease,  and  perhaps 
even  an  increase,  in  the  proportion  of  our  budget  devoted  to  Eobinson- 
Patman  enforcement.  But  the  Federal  Trade  Commission,  like  all 
other  agencies  of  Government,  does  not  have^ — nor  will  it  or  should  it 
ever  have — unlimited  funds.  The  very  process  of  selecting  one  matter 
to  investigate,  means  that  another  may  be  defended.  Bv  bringing  a 
complaint  which  results  in  a  dismissal  or  ineffective  relief,  we  cause 
a  twofold  lops:  nothing  is  gained  from  tlie  action  we  broui-ht,  and 
we  divert  the  funds  from  the  action  which  should  have  been  brought. 
Sound  enforcement  and  sound  budgeting  require  that  we  exercise  our 
administrative  discretion  in  such  a  way  that  Eobiuson-Patman  funds 
are  invested  where  they  will  bring  the  greatest  return  in  securing  the 
goals  of  the  drafters  of  that  act. 

As  we  have  already  suggested,  we  think  the  greatest  return  will 
probablv  be  obtained  bv  concentratino-  on  inducement  of  anticompeti- 
tive discrimination.  N'ot  only  is  this  the  area  where  there  is  common 
groimd  for  airreement  among  all  Commissioners,  but  more  important, 
such  an  enfor'^ement  policy  would  focus  at  the  central  evil  at  which 
the  Eobinson-Patman  Act  was  aimed — abuse  of  large  buver  power. 
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We  are  aware  that  neither  general  statements  of  overall  enforce- 
ment goals  nor  the  establishment  of  immediate  priorities  necessarily 
guarantee  effective  administration  for  the  general  public  for  fairness 
for  the  business  community.  The  standards  for  illegal  exploitations 
of  excessive  buying  power  are  by  no  means  clear.  The  Commission 
has  the  duty,  by  proper  case  selection,  of  working  out  the  boundaries 
between  abuse  of  buying  power  by  large  firms  that  damages  com- 
petition and  ordinary  buying  pressures  which  are  a  necessary  part 
of  the  process  of  maintaining  efficient  distribution. 

In  sum,  we  must  give  clear  direction  to  the  staff  on  the  kinds  of 
investigations  to  initiate,  a  more  careful  screening  of  industries 
where  we  should  concentrate  our  efforts,  and  greater  flexibility  in 
the  selection  of  the  proper  enforcement  weapon.  We  hope  to  achieve 
some  of  these  objectives  by  an  immediate  upgrading  of  our  Program 
Review  Office  which  wnll  have  the  responsibility  for  making  recom- 
mendations as  to  the  best  allocation  of  our  resources  in  the  Robinson- 
Patman  and  other  fields.  And  we  believe  properly  the  name  of  this 
should  be  the  Policy  Planning  Office. 

The  basic  agreement  on  enforcement  priorities,  as  well  as  the  sup- 
port of  the  entire  Commission  for  the  study  we  have  outlined  should 
prove  that  emotionalism  and  divisiveness  are  not  inevitable  com- 
panions in  the  Robinson-Patman  field.  We  are  all  committed  to 
vigorius  enforcement  of  the  statute  based  upon  the  historical  purpose 
of  the  act,  and  a  realistic  appraisal  of  w-hat  the  Commission  can 
effectively  do. 

I  have  greatly  appreciated  this  opportunity  to  present  this  unani- 
mous statement  for  the  Federal  Trade  Commission.  And  as  I  men- 
tioned, we  will  have  detailed  statistical  data  covering  our  adminis- 
tration ready  for  filing  about  noon  with  the  committee. 

Mr.  Dtngell.  Mv.  Chairman,  I  want  to  commend  you  for  the  very 
fine  statement  which  you  have  given  to  us,  and  I  am  pleased  to  see 
the  way  you  are  beginning  your  chairmanship  of  the  Commission 
particularly  with  regard  to  Robinson-Patman,  I  look  forward  to 
working  with  you,  and  I  think  from  many  of  the  goals  that  you  have 
expressed  in  your  statement,  to  supporting  you  in  your  endeavors. 

Chairman  WeinberOxER.  Thank  you,  sir. 

Mr.  Dixr.EEL.  As  you  know,  as  chairman  of  this  subcommittee  and 
of  another  subcommittee  of  this  committee  and  also  as  a  member  of 
another  committee,  the  Committee  on  Interstate  and  Foreign  Com- 
merce, I  have  had  a  great  deal  of  interest  in  matters  affecting  the 
Federal  Trade  Commission,  and  legislative  affairs  that  would  very 
directly  affect  your  concerns  down  there. 

A  mutual  friend  of  yours  and  mine.  Congressman  M'^Closkev.  has 
spoken  highly  of  you,  and  I  am  pleased  to  see  that  his  well-spoken 
words  about  you  appear  to  be  very  soundly  based. 

Chairman  WET>rnErrr.ER.  Thank  you,  sir, 

Mr.  Ptnoelt,.  Mr.  Conte. 

Mr.  CoNTE.  T  am  ve^-v  pleased  to  hear  that  vou  are  goinjr  to  conduct 
this  shKh\  In  tho  hearin<Ts  that  we  have  had  and  the  hearings  I  have 
attended,  it  would  seem  that  almost  across  the  board  everyone  com- 
plained about  the  lack  of  empirical  data,  and  the  ABA  also  came  in 
here  and  testified  that  there  should  be  such  a  study.  And  I  am  pleased 
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to  hear  that  you  are  ^i^oino-  to  conduct  it.  It  shoukl  be  certainly  of  great 
vahie  to  the  Commission  and  also  to  this  connnittee  which  has  been 
stud3'ing  this  matter. 

The  general  problem  of  the  Commission  goals  and  priorities  has 
been  raised  recently  by  a  number  of  sources  who  have  come  up  here. 
The  ABA  report,  for  example,  found  that  most  of  the  FTC's  com- 
missioners felt  that  control  by  the  FTC  of  its  own  mission  goals  and 
priorities  was  a  most  perplexing  and  largely  unsolved  problem.  Of 
course,  you  have  only  been  there  a  few,  a  very  short  tenure.  Have  you 
had  an  opportunity  to  make  an  observation  in  regards  to  this? 

Chairman  Weinberger.  Well,  I  think  that  is  basically  correct, 
Congressman.  I  think  all  the  Commissioners  are  agreed  that  it  is  a 
very  difficult  thing  to  set  your  own  priorities  in  an  agency  that  has  as 
wide  responsibilities  and  authority  as  the  Federal  Trade  Commis- 
sion has.  The  problem  primarily  is  that  there  is  a  great  volume  of  staff- 
generated  work.  There  is  a  great  volume  of  work  that  comes  in  from 
the  mailbag.  None  of  this  obviously  can  be  avoided  or  should  be 
avoided.  On  the  other  hand,  as  with  all  large  operations,  when  your 
"in"  basket  fills  up  and  you  empty  it,  at  the  end  of  the  day  you  feel 
that  perhaps  that  is  all  you  can,  or  really  should  do.  What  we  are 
trying  to  do  is  get  the  proper  man  to  staff  this  very  important  vacant 
position  of  program  review  officer.  T  mentioned  this  properly  should 
be  called  policy  planning.  This  will  have  to  be  a  person  who  is  very 
familiar  with  all  of  the  recent  developments  in  both  the  antitrust  and 
Robinson-Patman  fields  as  well  as  in  the  consumer  areas,  someone  who 
can  be  freed  of  administrative  detail  but  can  have  the  opportunity  to 
give  advice  to  the  Commission  on  the  areas  and  the  industries  and  the 
types  of  activity  that  most  need  attention  at  a  particular  time.  We  want 
to  keep  as  flexible  as  the  budgeting  process  permits  so  that  when  we  are 
directed  and  agree  that  we  should  go  in  that  direction,  Ave  will  be  able 
to  move,  even  though  it  involves  perhaps  a  change  of  direction. 

There  are  certain  areas  such  as  the  conglomerate  field,  certain  areas 
of  Robinson-Patman  enforcement,  certain  areas  of  various  consumer 
activity  that  will  quite  likely  require  Commission  attention  and  to 
which  the  Commission  itself  should  be  guiding  its  activities.  And  this 
is  the  principal  priority  that  I  have  at  the  moment,  is  to  try  to  staff 
this  office  with  the  proper  people.  This  is  nothing  that  is  new  or 
unique  to  my  chairmanship  or  to  anything  that  I  have  developed.  This 
is  a  criticism  and  a  point  that  has  been  made  by  Commissioners  and 
by  people  who  have  looked  at  the  Commission  and  the  difficulties  in 
getting  the  right  person  for  this  work.  The  position  is  there.  It  is 
funded.  It  has  been  vacant  for  over  a  year,  and  I  think  when  we  have 
this  position  staffed,  if  we  can  staff  it  properly,  we  will  get  some  very 
valuable  suggestions  as  to  the  direction  in  which  the  Commission 
should  move  along  all  of  the  fronts  to  which  it  is  assigned.  And  as 
you  know  it  is  assigned  a  great  manv  different  activities. 

This  I  think  is  the  principal  problem  that  we  have,  and  as  soon  as 
we  solve  it  with  appointing  the  right  person  to  that  office  I  think  we 
willbe  able  to  show  to  the  Congress  a  much  firmer  guidance  and  di- 
rection. I  think  we  want  to  move  our  own  reader  rather  than  having  it 
moved  just  by  various  complaints  or  the  various  requests  or  the  things 
that  come  in  the  mail  or  things  that  an  individual  staff  member  might 
feel  are  more  important  than  anything  else. 
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Mr.  CoNTE.  I  am  pleased  to  hear  that  the  position  is  there  and  it  has 
been  funded. 

Chairman  "Weinberger.  Oh,  yes. 

Mr.  CoNTE.  You  won't  have  a  budgetary  problem. 

Chairman  Weinberger.  No;  the  position  is  there  and  available.  As 
a  matter  of  fact,  we  had  to  apply  to  the  Civil  Service  Commission  to 
keep  it  alive  because  it  has  been  vacant,  and  it  is  still  open,  but  we  are 
definitely  planning  to  fill  this  at  the  earliest  possible  time  we  can  re- 
cruit somebody  suitable  for  it.  It  is  a  difficult  set  of  skills,  and  it  is  not 
a  position  easily  recruited.  Ideally,  it  is  a  lawyer  who  is  very  familiar 
with  economic  matters  and  public  affairs  and  the  operations  of  the 
Federal  Government. 

Mr.  CoNTE.  One  of  the  things  that  the  ABA  report  complained 
about  Avas  a  lack  of  leadership  in  the  prevention  of  retail  marketing 
fraud.  Have  you  been  able  to  look  into  this  in  the  short  time  you  have 
been  there? 

Chairman  Weinberger.  Well,  we  have  been  looking  at  the  ABA 
recommendations  as  well  as  many  others  that  have  been  made.  I  think 
that  again,  the  point  they  had  in  mind  was  that  primarily  it  seemed  to 
them  that  a  lot  of  the  Commission''s  work  in  the  past  had  been  react- 
ing to  particular  complaints  from  either  competitors  or  individual 
])urehasers.  Again,  I  think  if  we  have  a  clearly  defined  set  of  priorities 
placed  before  the  Commission  which  they  can  adopt,  we  will  be  able 
to  move  in  perhaps  more  important  directions  than  it  has  seemed  we 
have  been  moving  in  the  past. 

Mr.  CoNTE.  I  think  it  is  very  refreshing  to  hear  what  you  intend  to 
do,  and  you  will  certainly  get  my  cooperation.  I  am  0]i  the  Appro- 
priations Committee  and  if  I  can  be  of  any  assistance  I  will  be  glad 
to  help. 

Have  you  been  able  to  review  your  staff  and  the  tools  you  have  down 
there,  your  budget  requests  and  all  ?  Do  you  feel  this  is  adequate  (  Do 
you  need  more  ? 

Chairman  Weinberger.  Well,  I  am  not  certainly  in  any  position  at 
this  point  to  say  the  Commission  needs  more  money.  You  were  kind 
enough  to  speak  of  my  service  in  California,  and  I  spent  a  large  pro- 
portion of  my  time  as  director  of  finance  trying  to  convince  State 
agencies  that  there  was  no  necessary  equation  between  more  money 
and  better  quality.  And  I  nmnot  in  a  position  to  say  that  the  $21,375,000 
that  is  proposed  for  the  Commission  is  in  any  sense  inadequate.  There 
are  some  vacant  positions,  there  are  some  dollars  that  are  not  used, 
and  I  think  before  I  came  before  the  Congress  and  said  that  we  need 
more  money,  I  would  want  to  be  very  certain  in  my  mind  that  what 
we  have  ])roperly  directed  is  not  enough.  So,  I  can  onl}-  answer  that  at 
this  point,  I  think  we  have  enough  money  to  do  a  very  good  job.  And 
if  we  need  more,  and  I  am  really  convinced  we  don't  need  more — it 
would  take  n  lot  to  convince  me  that  we  do — then  I  would  be  the  first 
to  come  before  the  Congress  to  say  we  do  need  more  in  a  particular 
direction. 

Mr.  CoNTE.  Well,  this  is  another  refreshing  statement  from  this  side 
of  the  tnl)le  and  again  I  want  to  compliment  you  on  a  very  fine 
presentation  here  today. 

Chairman  Weinberger.  Thank  you,  sir. 

Mr.  Dingell.  Mr.  Potvin. 
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Mr.  PoTviN.  Mr.  Chairman,  I  realize,  as  I  say,  that  it  is  a  rather 
ambiguous  term. 

Chairman  Weinberger,  certainly  an  excellent  statement.  I  think  we 
might,  with  mutual  profit,  establish  what  it  does  not  do  in  addition 
to  the  very  eloquent  manner  in  which  you  have  laid  forth  the  afHrma- 
tive  precepts  of  the  statement. 

Xow,  part  of  the  debate  that  has  been  raised  before  this  subcom- 
mittee for  several  montlis  now  has  been  the  assertion  that  the  per  se 
sections  of  the  Robinson-Patman  Act  should  either  not  be  enforced  or 
should  be  placed  more  or  less  at  the  bottom  of  the  hierarchy  of  priori- 
ties. Now,  I  think  it  is  abundantly  clear  from  your  language  that  you 
do  not  belong  to  that  school  of  thouglit  whifh  holds  that  you  might 
administrativel}'  amend  legislation  without  further  action  by  the  Con- 
gress, is  that  correct  ? 

Chairman  Weinberger.  That  certainly  is  correct.  I  have  not  talked 
with  anyone  in  the  Commission,  commissioners  or  stafl'  or  anyone  who 
feels  that  way.  The  feeling  is  that  we  should  reexamine  our  adminis- 
tration, our  enforcement  of  the  act  I  should  say,  and  if  at  the  con- 
clusion of  that  study  any  legislation  changes  appear  desirable,  to  re- 
port those  to  the  Congress,  but  certainly  not  to  change  the  act  in  any 
sense  by  administrative  action. 

Mr.  PoTvix.  Xow,  one  of  the  other  assertions  that  we  have  heard 
to  a  substantial  degree,  sir,  is  that  the  agency  has,  over  the  past  per- 
haps decade,  devoted  a  disproportionate  portion  of  its  time  to  what 
has  been  tenned  as  trivia.  One  of  the  outstanding  exam])les  often 
cited  is  the  work  done  in  the  product,  or  in  the  field  of  Fur  Products 
and  the  Textile  Fiber  Products  Identification  Act,  the  Wool  Prod- 
ucts Labeling  Act,  and  to  a  lesser  degree  the  Flammable  Fabrics  Act, 
and  I  would  like,  if  I  may,  at  this  time,  Mr.  Chairman,  to  offer  for 
the  record,  the  appendix  thereof  together  with  the  other  acts  admin- 
istered by  this  agency  the  full  text  of  those  four  acts. 

Mr.  DixGELL.  Without  objections,  the  documents  referred  to  will 
appear  at  the  appropriate  point  in  the  record. 

Mr.  Pot\t;n.  First  of  all,  Mr.  Chairman,  could  you  for  the  subcom- 
mittee give  your  thoughts  in  a  broad  sort  of  way  at  least  as  to  whether 
indeed  you  consider  as  an  example  the  Wool  Products  and  Fur  Prod- 
ucts Acts  and  their  enforcement  as  mere  "trivia  ?" 

Chairman  Weinberger.  No,  I  don't  think  anything  that  the  Con- 
gress has  directed  the  Commission  to  do  could  propertly  be  classified 
as  trivia.  There  is  no  question  that  when  you  have  an  allocation  of 
resources,  specifically  $21  million  in  this  case,  with  a  certain  number 
of  employees  you  have  to  try  to  allocate  those  resources  to  the  areas 
of  activity  which  in  a  particular  year  seem  to  be  the  most  important 
in  the  minds  of  the  commissioners  who  have  been  charged  with  the 
enforcement  of  all  of  these  acts.  But  I  certainly  don't  think  any  act 
that  Congress  directs  us  to  enforce  is  in  any  sense  trivia.  I  think  there 
may  well  be  particular  forms  of  enforcement  or  particular  cases  that 
are  less  important  than  others,  but  cases  that  may  be  necessary  in  the 
enforcement  of  each  of  the  acts  assigned  hj  the  Congress. 

Mr.  PoTviN.  Now,  sir;  fur,  of  course,  is  I  suppose,  inherently  a 
luxury  product,  that  is  to  say  that  it  is  rather  hard  to  associate  it  in 
one's  mind  with  some  of  the  more  pressing  social  issues  of  our  day, 
certainly  not  in  the  sense  of  say  the  price  of  groceries,  that  sort  of 
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thing.  Yet,  looking  at  the  vakie  of  the  imported  raw  furs  that  come 
into  this  Nation  each  year,  we  find  that  it  runs  into  a  hundred  million 
dollars  a  year,  and  again,  with  wool,  certainly  getting  what  one  pays 
for — virgin  fiber  that  traps  air  rather  than  the  more  compacted 
shoddy  or  reclaimed  wool — does  seem  to  have  a  legitimate  claim  on 
the  affections  of  your  agency.  Most  important  of  all  these  of  course 
is  the  Flammable  Fabrics  Act  because  of  the  death-dealing  nature  of 
the  so-called  torch  dresses,  torch  night  gowns,  and  so  on,  I  believe  is 
the  phrase.  And  the  curtains  and  certainly  just  in  recent  months  there 
has  been  a  tragic  demonstration  of  what  can  be  clone  to  a  flammable 
carpet  in  a  senior  citizen's  home. 

I  note  on  page  81  of  your  current  budget  proposal  with  which  you 
will  be  appearing  before  the  chairman  of  our  full  committee  in  his 
capacity  as  your  appropriating  subcommittee  chairman,  you  propose 
to  cut  back  by  42  in  the  number  of  personnel  of  the  Bureau  of  Tex- 
tiles and  Furs.  Could  you  explain  briefly — these  are  primarilj^  out  of 
the  division  of  regulations  which  would  lose  40  people — what  effect 
might  that  have  on  the  vigor  specifically — this  is  a  cut  of  roughly  a 
third  of  the  total  personnel  involved,  and  roughly  the  same  percent- 
age in  terms  of  dollars — what  effect  will  this  have  on  the  enforcement 
of  the  Flammable  Fabrics  Act  specifically  ? 

Chairman  Weinbeegee.  It  will  have  none  whatever,  because  we 
regard  that,  as  you  said,  of  prime  importance,  and  an  act  which  not 
only  is  of  that  high  priority  but  an  act  which  requires  personnel  and 
detailed  attention  in  the  sense  that  I  am  going  to  explain  in  a  moment, 
cannot  in  my  view  be  automated  in  any  way ;  whereas,  the  identifica- 
tion of  textiles  and  fur,  which  is  certainly  an  important  part  of  the 
Commission's  assignment,  I  think  lends  itself  to  a  less  expensive  kind 
of  enforcement  because  the  nature  of  the  problems  are  comparatively 
routine,  and  the  work  can  be  I  think,  on  the  basis  of  the  very  short 
time  I  have  had  a  chance  to  look  at  it,  automated  in  a  way  that  can 
be  done  at  a  reduced  cost  basis.  This  is  not  true  with  flammable 
fabrics.  In  flammable  fabrics  we  have  recently  enlarged  our  policy. 
We  now  have  a  requirement  within  the  Commission  that  on  the  same 
working  day  that  any  finding  of  flammability  is  made,  the  Commis- 
sion Chairman  and  the  Commissioners  must  be  notified  by  the  staff, 
and  we  immediately  issue  a  press  release  if  we  are  unable  to  satisfy 
ourselves  that  we  can  get  direct  warning  to  all  potential  purchasers 
or  all  holders,  present  holders  of  the  flammable  fabric.  By  the  is- 
suance of  the  press  release  then  we  hope  to  secure  notice  that  we 
can't  get  directly.  We  have  had  very  good  cooperation  on  this  from 
the  manufacturers  whose  fabrics  have  been  involved.  We  have  had 
telegraphic  notifications  to  some  20,000  given  by  one  of  those  in 
a  recent  situation.  And  we  put  out  a  press  release  at  something  like 
7 :30  Friday  night  on  some  nonwoven  materials  that  were  in  hospital 
surgical  rooms. 

Commissioner  Elman  has  been  particularly  active  in  this  field  and 
has  been  particularly  interested  in  our  shifting  our  procedures  so  that 
we  can  get  notice  immediately  out  to  potential  holders  of  fabrics  of 
this  kind. 

We  have  been  also  very  interested  in  the  flammability  of  carpets  and 
rugs  that  you  mentioned,  have  spent  quite  a  bit  of  Commission  time 
at  that  and  have  developed  proposals  to  the  Department  of  Com- 
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merce,  which  has  the  responsibility  as  you  know  for  setting  the  stand- 
ards, to  insure  that  we  do  not  have  any  different  standards  in  the 
purchase  of  material  for  Government  buildings  and  hospitals  than 
we  may  have  other  areas.  We  ran  into  a  rather  unusual  anomoly  the 
other  day  in  which  the  Government  standards  for  purchasing  of  car- 
pet were  apparently  lower  than  those  required  in  some  other  areas 
through  some,  I  suppose,  oversight  over  the  years,  and  we  recommend 
to  the  Department  of  Commerce  that  particularly  in  areas  of  public 
assembly  or  hospitals  that  the  standard  be  such  that  we  had  at  least  a 
uniformly  high  standard. 

Mr.  PoTviN.  In  terms  of  flammability  ? 

Chairman  Weinberger.  In  terms  of  flammability,  yes.  And  we  rec- 
ognize also  there  is  a  very  serious  problem  with  the  amount  of  carpet 
that  is  already  in  places  that  has  not  been  treated  to  insure 
flammability. 

Mr.  DiNGELL.  The  Chair  is  going  to  instruct  at  this  point  that 
counsel  take  this  matter  up  with  the  General  Services  Administration 
and  with  other  Federal  agencies  to  make  sure  that  they  establish  a 
pattern  of  coordination  with  your  agency  with  regard  to  these  points. 

Chairman  Weinberger.  Yes. 

Mr.  Dingell.  And  counsel  is  at  this  time  directed  to  direct  appro- 
priate communications  on  behalf  of  the  subcommittee  to  the  General 
Services  Administration  and  other  Government  procurement  agencies 
with  regard  to  the  point  just  discussed. 

Chairman  Weinberger.  We  will  be  glad  to  furnish  the  copies  of  the 
letter  that  we  sent  to  the  Department  of  Commerce  that  embodied  the 
result  of  about  three  Commission  meetings  on  this  specific  subject 
relating  to  flammability  or  carpets  and  rugs  and  Government  stand- 
ards as  well  as  recommended  standards  for  areas  of  public  assembly. 

Mr.  Dingell.  That  would  be  most  helpful.  And  the  committee  would 
very  much  appreciate  receiving  those. 

ISIr.  Chairman,  you  have  I  think  indicated  the  proper  concern  for 
the  flammable  fabrics  legislation  which  originated  in  the  Commerce 
Committee,  of  which  I  am  a  member,  but  I  must  confess  a  measure  of 
concern.  Plere  you  are  talking  about  a  cut  in  the  Division  of  Enforce- 
ment with  regard  to  the  Bureau  of  Textiles  and  Furs  of  approxi- 
mately one-third.  Are  you  telling  us  that  you  are  going  to  have  the 
same  amount  of  money,  the  same  emphasis  that  you  had  during  last 
year,  the  same  number  of  personnel  that  you  had  during  the  year  past 
in  that  particular  agency  or  is  there  going  to  be  a  reduction? 

Chairman  Weinberger.  Not  the  same  number  of  personnel,  sir,  and 
not  the  same  amount  of  money.  We  will  maintain  the  same  or  perhaps 
an  increased  level  of  enforcement  in  the  flammable  fabrics  sections, 
and  it  is  my  hope  that  by  revised  internal  procedures  and  new  manage- 
ment techniques,  we  will  be  able  to  secure  as  great  a  degree  of  enforce- 
ment in  the 

Mr.  Dingell.  Are  you  saying  you  are  going  to  have  less  personnel 
in  flammable  fabrics? 

Chairman  Weinberger.  No,  sir;  not  in  flammable  fabrics.  Now,  we 
will  not  change  the  level  of  enforcement  except  to  increase  it  in  flam- 
mable fabrics. 

Mr.  Dingell.  I  see.  Well,  now,  I  note  in  your  budget  here,  and  I  am 
quoting,  it  says :  "Of  the  599  items  tested  for  dangerous  flammability, 
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111  products  failed  tests  and  were  removed  from  public  sale  as  wear- 
ing apparel.  These  products  which  numbered  in  the  tens  of  thousands 
of  individual  items  were  in  six  different  categories."  And  then  it  pro- 
ceeds to  list  the  categories. 

Now,  doesn't  that  indicate  a  very  high  level  of  flamniability  in  con- 
sumer products  in  the  country  ? 

Chairman  Weinberger.  Mr.  Chairman,  there  is  just  no  question 
about  it,  and  we  are  not  in  any  way  satisfied  that  this  new  program 
even  that  we  have  adopted  for  speeding  up  the  notification  is  in  any 
sense  the  final  answer.  Personally,  and  1  hesitate  to  suggest  it  without 
having  full  information,  but  I  am  tending  toward  the  belief  that  we 
need  some  kind  of  prior  approval  or  prior  submission  of  products  of 
this  kind  somewhat  comparable  to  the  Food  and  Drug  Administration 
so  that  you  would  not  have  to  reach  your  conclusion  of  flammability 
after  a  product  is  out  on  the  market.  Commissioner  Maclntyre  has  ad- 
vised of  an  instance  that  he  is  familiar  with  where  are  thousands  of 
yards  of  products,  of  a  particular  product  found  to  be  highly  flam- 
mable where  in  effect  the  notification  is  impossible  because  it  is  just 
spread  too  widely,  and  you  literally  simply  have  to  hope  for  the  best. 
However,  if  there  were  some  kind  of  preliminary  testing  required  so 
that  products  would  not  have  to  be  attempted  to  be  recalled,  you  would 
I  think  solve  a  lot  of  problems.  And  we  are  working  on  recommenda- 
tions to  the  Congress  that  will  solve,  I  think — I  am  certainly  prema- 
ture at  this  point,  but  I  think  we  will  have  some  sort  of  recommenda- 
tion that  will  involve  some  kind  of  we  hope  practical  method  of  pre- 
liminary approvals  comparable  to  the  Food  and  Drug  provisions  tliat 
require  testing  before  a  product  is  actually  launched. 

Mr.  DiNGELL.  The  thought  strikes  me  that  you  have  here  a  very 
dangerous  situation 

Chairman  Weinberger.  No  question  about  it. 

Mr.  DiNGELL  (continuing).  Potentially  and  yet  it  strikes  me  that 
here  you  are  intending  to  put  no  more  emphasis  on  it  than  you  did  in 
the  year  past  even  though  we  have  had  some  warnings  of  hazard  that 
flow  continuously  through  your  hands  including  this  nursing  home 
fire  to  which  Mr.  Potvin  alluded. 

Chairman  Weinberger.  That  is  correct,  but  we  don't  at  this  point 
have  any  reason  to  suppose  that  putting  additional  people  on  in  any 
specific  area  necessarily  cure  the  defect.  We  do  liave  a  continuous  test- 
ing prooram,  and  we  have  the  ability  to  identify  materials  which  are 
more  1  lively  to  be  flammable  than  others. 

Mr.  DiNGELT..  Of  course,  I  note  here,  Mr.  Chairman,  your  budget 
says  you  tested  .599  items. 

Chairman  Weinberger.  That  is  right. 

Mr.  DiNGELL.  Out  of  literally  tens  of  thousands  of  individual  items 
marketed  ? 

Chairman  Weinberger.  Well,  there  is 

Mr.  DiNGELL.  This  is  a  very  small  cross  section  of  the  total  amount 
marketed. 

Chairman  Weinberger.  It  is  a  fair  cross  section  I  am  given  to  un- 
derstand, Mr.  Chairman,  of  the  products  and  types  of  material 
likely  to  be  flammable.  There  are,  as  you  say,  tens  of  thousands, 
literally   hundreds   of   thousands   of   products  marketed.   Many  of 
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these  are  known  because  of  either  prior  testing  or  because  of  their 
inherent  nature  not  to  be  flammable  or  not  to  be  likely  to  be  flam- 
mable, but  ones  that  are,  particularly  new  products,  new  clothing, 
new  types  of  fibers,  things  of  this  kind,  there  is  no  slight  suggestion 
that  the  level  of  testing  or  the  level  of  enforcement  activity  be  di- 
minished in  any  way.  Quite  the  contrary. 

Mr.  DiNGELL.  Well,  if  I  note  correctly,  this  is  approximately  one- 
flfth  of  the  items  tested,  and  I  think  it  would  be  unfair  to  say  that 
of  the  items  tested,  rather  that  the  items  tested  reflect  the  percent- 
age that  one  would  anticipate  in  items  on  the  market  generally,  but 
certainly  this  should  I  thiiik  give  anyone  charged  with  administration 
of  budget  and  concern  for  emphasis  by  your  agency  a  great  deal  of 
concern  with  regard  to  the  hazard  that  exists  in  flammable  products. 

Chairman  Weinberger.  There  is  no  question  about  our  concern  with 
it.  We  are  not  proposing — the  figures  you  are  reading  as,  of  course, 
you  know  are  figures  for  the  entire  Bureau 

Mr.  DiNGELL.  Yes. 

Chairman  Weinberger,  (continuing).  That  is  involved  in  this  activ- 
ity, both  the  identification  of  fibers  and  textiles  and  proper  label- 
ing as  well  as  the  flammable  fabrics  section,  and  the  flammable  fabric 
portion  of  that  work  we  have  no  intention  whatever  of  diminish- 
ing, and  we  are  very  concerned  with  it. 

Mr.  Dingell.  I  am  concerned,  though  that  your  own  statistics  here 
indicate  that  you  ought  to  be  increasing  emphasis  rather  than  di- 
minishing it,  and  when  I  say  increasing,  when  one-fifth  of  the  items 
tested  show  a  great  hazard,  it  would  indicate  to  me  that  you  need 
more  rather  than  the  same  or  rather  than  less.  I  want  to  yield  to  Mr. 
Potvin. 

Chairman  Weinberger.  As  you  can  appreciate,  the  budget  was 
made  up  before  I  arrived,  and  I  want  to  assure  you  that  if  I  find 
that  the  level  of  enforcement  that  is  possible  under  it  or  under  the 
flexibility  that  we  hope  to  develop  from  it  is  not  sufficient,  we  would 
certainly  reallocate  resources.  But  at  the  moment  it  is  my  hope  that  we 
will  be  able  to  do  it  within  the  dollars  there.  We  also  have  plans 
for  recommending  to  the  Congress  eventually,  and  again  I  am  some- 
what premature,  additional  government  tools  with  respect  to  the 
importation  of  fabrics  by  requesting  different  standards  be  applied 
both  at  customs  and  at  airports  and  things  of  that  kind. 

Mr.  PoTviN.  Mr.  Chairman. 

Mr.  Dingell.  Mr.  Potvin. 

Mr.  PoTv^N.  Chairman  Weinberger,  prior  to  your  arrival  at  the 
Commission  as  I  am  sure  you  know  from  your  perusal  of  the  record 
of  your  budget  document  FTC  requested  an  amount  including  the 
extent  to  which  your  cutback  here,  the  half  million  dollars.  Bureau 
of  the  Budget's  initial  ruling  was  to  cut  it  back  half  a  million.  "Wlierc- 
upon,  your  agency  appealed  from  that  ruling  which  appeal  was  turned 
down  by  BOB,  and  we  have  those  documents.  They  will,  of  course, 
subject  to  a  ruling  of  the  Chair,  be  made  a  part  of  our  record  at  the 
appropriate  time. 

Now,  since  your  agency  first  asked  and  then  reiterated  by  way  of 
appeal  its  thinking  that  it  needed  that  half  million  dollars  for  fabrics, 
yet  you  are  coming  to  the  Congress  on  Monday  asking  for  lesser 
amount,  and  of  course  it  doesn't  show  that  although  the  hand  is  yours, 
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the  voice  is  BOB's,  what  is  your  comment?  Do  you  agree  with  your 
colleagues  who  appealed  the  amount  ? 

Chairman  Weinberger.  My  colleagues'  action  was  taken  before  I  got 
there.  My  feeling  is  that  we  should  try  to  live  within  the  requests  of 
the  Bureau  of  the  Budget  with  respect  to  the  way  in  which  we  have 
suggested  the  funds  be  allocated,  and  as  I  say  we  are  going  to  try 
to  do  that.  If  we  find  we  are  unable  to  do  it,  or  if  we  find  that  the 
particular  level  of  enforcement  requires  more  dollars,  we  would  cer- 
tainly not  hesitate  to  advice  the  Congress  of  that.  The  Bureau  of  the 
Budget  recommendation  did  not  require  or  even  suggest  any  reduc- 
tion in  the  flammable  fabric  portion  of  the  enforcement  of  the  Com- 
mission's work.  It  was  only  in  the  Bureau  of  Textiles  and  Furs  which 
has  the  responsibility  for  the  enforcement  of  flammable  fabrics. 

Mr.  DiNGELL.  Well,  now,  I  think  I  better  make  my  views  plain  at 
this  time,  Mr.  Chairman,  because  one  of  the  things  that  consistently, 
continuously  and  deeply  troubles  me  is  the  fact  that  we  never  know 
what  the  independent  agencies  want.  I  am  sure  you  are  keenly  aware 
of  the  fact  that  the  independent  agencies  like  the  Federal  Trade  Com- 
mission are  arms  of  the  Congress  and  are  not  arms  of  the  executive. 
Am  I  correct  in  this  ? 

Chairman  Weinberger.  My  understanding  is  that  they  are  indeed 
independent  agencies.  Yes,  sir. 

Mr.  DiNGELL.  And  they  are  arms  of  the  Congress  and  not  arms  of 
the  executive.  Am  I  correct  in  this  interpretation  ? 

Chairman  Weinberger.  Well,  I  am  certainly  not  in  a  position  to 
challenge  any  interpretation  you  might  make  of  the  existing  statutes, 
no.  They  are  certainly  not  the  arms  of  the  Executive  Branch.  They 
are,  as  it  is  my  understanding  independent. 

Mr.  DiNGELL.  And  I  wish  to  preserve  that  independence,  including 
matters  of  budget.  As  I  have  indicated  to  you,  I  am  much  troubled 
that  we  never  in  the  Congress  understand  fully  what  your  budgetary 
needs  are.  We  receive  only  the  well  sanitized  statements  from  the 
Bureau  of  the  Budget.  We  never  get  a  full  appreciation  of  your  needs 
and  what  the  public  interest  requires  you  to  have  to  carry  out  the 
statutory  responsibilities  that  Congress  has  given  you. 

Chairman  Weinberger.  Well,  I  made  some  inquiries  along  this  line, 
Mr.  Chairman,  and  my  understanding,  the  advice  I  was  given  is  that 
the  only  change  that  was  recommended  in  the  Federal  Trade  Com- 
mission's initial  submission  was  this  particular  amount. 

Mr.  DiNGELL.  This  one  item  only. 

Chairman  Weinberger.  This  one  item.  That  is  my  understanding, 
yes,  sir. 

Mr.  PoTViN.  Well,  Mr.  Chairman,  isn't  it  fair  to  say,  sir,  that  a 
regular  part  of  the  budgetary  process  not  only  of  your  agency,  sir, 
but  indeed  of  all  Federal  agencies  is  sort  of  a  continuing  rapport.  Any 
agency's  budget  people  after  consultations  have  a  pretty  good  idea 
of  the  ])allpark  figure  that  will  be  approved  or  disapproved  so  that 
frequentlv  it's  fiscal  prudence  rather  than  a  realistic  estimate  of  need 
that  produces  a  request.  Isn't  that  an  overall  fact  in  this  town  ? 

Chairman  Weinberger.  Well,  I  certainly  can't  speak  for  the  liudget- 
arv  process  of  all  Federal  agencies  because  I  have  only  a  wealth  of  7 
AYPeks'  experience  at  this  point,  but  I  am  told  that  the  budget  requests 
of  the  Federal  Trade  Commission  did  go  to  the  Bureau  of  the  Budget, 
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as  I  am  sure  all  such  requests  have  to,  and  that  the  only  suggested 
change  they  made  was  in  this  one  item  and  that  this  was  simply  for 
a  particular  bureau.  I  am  also  told  that  it  was,  stemmed  largely  from 
their  agreement  with  the  American  Bar  Association  Commission  re- 
port which  mentioned  this  specific  bureau  in  its  report. 

Mr.  DiNGELL.  Of  course,  let  me  make  one  thing  again  very  clear. 
We  had  the  ABA  commissioners  up  here  to  discuss  this. 

Chairman  Weinberger.  Yes,  sir. 

Mr.  DiXGELL.  And  the  one  thing  that  they  made  very  plain  was  that 
they  had  never  considered  budgetary  requests  or  the  amount  of  money 
that  it  would  cost  to  truly  carry  out  the  responsibilities  that  are  im- 
posed upon  the  Federal  Trade  Commission  by  law. 

Chairman  Weinberger.  I  think  that  is  correct. 

Mr.  DiNGELL.  Now,  I  find  myself  hard  put  to  understand  how  much 
dignity  precisely  we  should  afford  to  a  document  which  is  based  on 
so  little  consideration  of  one  of  the  most  essential  parts  of  the  Federal 
Trade  Commission's  efl'ectiveness,  and  that  is  the  level  of  budgetary 
support.  Now,  perhaps,  you  would  like  to  make  some  coment  on  that. 

Chairman  Weinberger.  Well,  I  think  that  we  are  concerned  with 
organizational  matters.  I  think  that  we  are  concerned  with  what  they 
found  to  be  failures  or  deficiencies  in  the  past.  I  think  it  is  possible 
to  consider  these  matters  apart  from  budget.  As  far  as  looking  at 
matters  for  the  future,  it  is  certainly  not  realistic  to  plan  the  operations 
of  any  governmental  agency  or  indeed  any  activity  without  a  realistic 
idea  of  how  much  money  is  going  to  be  available.  There  is  just  no  ques- 
tion about  it.  I  think  the  primary  thrust  of  their  report  at  least  as  it 
appeared  to  me  was  an  examination  of  the  administration  of  the  agency 
in  the  past  and  an  underling  of  a  great  many  things  that  they  dealt 
to  be  deficiencies  about  that  past. 

Mr.  DiNGELL.  But  how  can  they  make  an  intelligent  appraisal  of 
the  functioning  of  the  Commission  without  understanding  the  budget- 
ary process. 

Chairman  Weinberger.  I  am  not  sure — I  don't  know  whether  they 
even  studied  the  budgetary  process. 

Mr.  DiNGELL.  He  will  tell  you  that  the  record  of  this  hearing  says 
that  they  did  not  study  the  budgetary  process  of  the  agency  or  the 
budgetary  questions. 

Now,  accepting  this  as  fact,  Mr.  Chairman,  how  are  we  to  regard 
this  as  a  valid  study  of  the  factualness  of  the  adequacy  or  inadequacy 
of  the  Federal  Trade  Commission  ? 

Chairman  Weinberger.  Well,  obviously,  how  you  regard  it  would 
be  a  matter  for  your  own  decision. 

Mr.  DiNGELL.  How  would  you  regard  it  if  you  were  in  my  seat  ? 

Chairman  Weinberger.  I  think  the  report  has  got  some  very  useful 
material  in  it. 

Mr.  DiNGELL.  That  is  not  the  question,  Mr.  Chairman.  The  question 
was  how  am  I  to  value  a  document  that  doesn't  discuss  budgetary  sup- 
port. You  indicated  that  this  is  an  essential  part  of  the  effectiveness  of 
the  agency. 

Chairman  Weinberger.  This  is  correct.  There  is  no  question  about 
it.  I  think  it  is  possible  apart  from  strictly  budgetary  considerations 
to  examine  the  performance  of  an  agency  in  the  past  and  to  snv.  as 
they  did,  that  in  their  feeling  there  was  not,  there  were  not  adequate 
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personnel  or  there  had  been  not  a  sufficient  policy  direction,  there 
had  not  been  a  sufficient  allocation  of  existing  priorities.  I  thiniv  it  is 
possible  for  a  group  to  say  that.  It  may  not  be  as  complete  a  leport  as 
longer  time  would  have  permitted,  but  I  think  it  has  to  be  Ijorne  in 
mind  that  they  had  something  less  than  5  months  to  do  an  examination 
which 

Mr.  DiNGELL.  Well,  are  you  challenging  it  then  on  the  basis  of  the 
fact  that  they  didn't  consider  one  of  the  most  essential  aspects  of  the 
Federal  Trade  Commission  ? 

Chairman  Weinberger.  I  am  not  planning  to  be  guided  by  it  in  my 
day-to-day  conduct.  I  think  that  it  has  some  valuable  suggestions  and 
some  useful  material  in  it.  I  am  aware  of  the  limitations  of  it. 

Mr.  DiNGELL.  Well,  it's  pretty  plain  that  it  was  lacking  in  one  of 
the  most  essential  components  of  the  effectiveness  of  the  Federal  Trade 
Commission,  and  that's  budgetary  support,  is  it  not  ? 

Chairman  Weinberger.  I  will  certainly  accept  your  statement  that 
this  is  the  testimony  before  this  committee.  I  had  not  read  that 
statement. 

Mr.  DiNGELL.  I  would  not  deceive  you,  Mr.  Chairman. 

Chairman  Weinberger.  No,  I  know  that. 

Mr.  DiNGELL.  The  record  on  this  fact  will  speak  very  clearly,  and 
I  will  be  happy  to  submit  it  to  you. 

Chairman  Weinberger.  I  have  no  question  or  desire  to  challenge 
your  summary  of  the  testimony.  That  does  not  appear  in  the  report 
itself  and  the  report  is  all  I  have  had  an  opportunity  to  read. 

Mr.  DiNGELL.  I  think  its  failure  to  appear  in  the  record  would  tend 
to  indicate  its  absence  and  the  report  is  weakened  at  least  to  that 
degree,  don't  you 

Chairman  Weinberger.  I  would  certainly  not  plan  to  use  the 
report  as  a  bible  or  anything  of  the  kind.  I  think  it  has  some  useful 
suggestions,  and  when  I  have  been  asked  whether  I  think  the 
criticisms  in  it  are  A'alid  I  have  repeatedly  said  I  have  had  no  basis 
for  measuring  the  criticisms  as  against  the  actual  facts  that  exist  at 
the  agency. 

Mr.  DiNGELL.  Now,  also  the  records  of  this  committee  and  the 
transcript  of  this  hearing  will  also  indicate  that  the  ABA  Commission 
did  not  consider  the  procedural  aspects  inside  the  Commission  from 
the  standpoint  of  efficiency,  an  on-going  procedure  for  hearing  cases 
and  for  bringing  them  to  a  rapid,  expeditious  and  efficient  and  just 
conclusion.  Now,  doesn't  this  again  raise  questions  about  the  worthi- 
ness of  the  ABA  report  ? 

Chairman  Weinberger.  Well,  if  they  failed  completely  to  consider 
internal  procedures,  it  certainly  would.  I  gather  from  reading  the 
report  they  had  at  least  made  some  comments  and  devoted  some  time 
to  what  they  reported  as  excessive  delays  in  internal  handling  of 
matters.  They  cited  several  cases  that  had  taken  many  years  to  work 
tlieir  way  through  various  procedural 

Mr.  DiNGELL.  But  they  have  not  commented,  for  example,  on  ways 
in  which  the  rules  of  the  agency  itself  could  be  updated  to  be  modern 
and  efficient  so  these  cases  could  be  expeditiously  concluded  instead 
of  waiting  for — the  standard  figure  I  hear  is  7  years. 

Chairman  Weinberger.  This  is  certainly  something  they  did  not 
do,  and  this  is  something  we  are  presently  engaged  in  at  the  moment. 
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We  are  not  engaged  in  a  very  intensive  study  of  our  internal  rules 
and  procedures,  and  we  have  recently  adopted  one  rule  that  was 
strongly  recommended  to  us  by  the  administrative  conference,  of 
which  Mr.  Elman  is  our  representative  on  that  conference,  to  adopt 
a  summary  procedure  rule  comparable  to  rule  56  of  the  Federal  Hules 
of  Civil  Procedure.  And  tliis  is  a  first  step.  We  have  also  in  mind 
and  will  shortly  announce  the  appointment  of  a  committee  to  examine 
our  own  rules  and  to  make  recommendation  for  expediting  procedures. 
We  have  taken  a  couple  small  steps  in  that  direction,  by  turning  down 
several  requests  for  interlocutory  appeals  from  various  stages  of  the 
hearing  examiner's  procedures  so  that  we  will  have  the  hearing 
phase  completed,  and  the  Commission  as  a  whole  then  can  examine  all 
at  one  time  the  various  points  sought  to  be  raised  by  individual  inter- 
locutory appeals. 

These  are  things  we  are  doing  now  ourselves  to  try  to  improve 
the  interim  rules  and  procedures  to  eliminate  some  of  these  delays. 

Mr.  DiNGELL.  Of  course,  in  this  matter  you  received  no  assistance 
from  the  ABA  because  their  report  did  not  direct  itself  to  procedures 
at  all. 

Chairman  Weinberger.  It  did  not,  no. 

Mr.  DiNGELL.  I  find  myself,  and  I  want  you  to  comment  on  this, 
rather  in  the  position  of  the  fellow  that  listened  to  the  story  about 
three  blind  men  who  went  to  look  for  an  elephant  and  one  of  them  says 
it  is  long,  it  is  skinny,  and  it  moves  like  a  snake.  This  is  the  one  that 
looked  at  the  trunk.  And  the  second  one  said,  no,  it  is  like  an  oak  tree. 
It  is  huge  and  round  and  inijoossible  to  move.  He  had  looked  at  the 
leg.  And  the  next  one  had  walked  around  and  thumped  it  on  the  side 
and  he  said,  no,  it  is  shaped  like  a  monstrous  barrel. 

And  I  find  myself  in  a  position  of  having  a  group  of  people  who 
having  felt  the  trunk  and  the  legs  and  the  barrel  of  an  elephant  but 
have  not  taken  the  time  to  really  consider  all  of  the  fundamental 
problems.  And  I  find  myself  hard  put  to  value  a  report  that  hasn't 
considered  more  carefully  all  of  the  problems  that  exist.  And  I  find 
that  their  report,  even  the  decisions  that  they  arrive  at  that  may  very 
well  be  valid  to  be  somewhat  tainted  by  a  total  lack  of  consideration  of 
two  of  the  most  important  aspects  of  your  day-to-day  operations:  one, 
your  budget,  and  two,  your  procedures. 

Chairman  Weinberger.  Well,  passing  as  inappropriate  the  oppor- 
tunity you  have  given  me  to  comment  about  the  virtues  of  the  ele- 
phant, I  will  simply  say  that  the  ABA  report  is  one  of  the  documents 
I  have  looked  at  in  connection  with  the  study  I  tried  to  do  of  the 
Federal  Trade  Commission.  I  think  there  is  some  useful  material  in  it. 
There  are  several  other  documents  I  have  looked  at,  but  I  have  no 
feeling  that  it  should  be  applied  as  any  bible  to  the  day-to-day  ad- 
min isti-ation  of  the  Commission. 

Mr.  DiNGELL.  I  would  want  to  make  it  very  clear  that  your  policies 
are  to  be  dictated  by  the  Congress  and  not  by  the  ABA. 

Chairman  Weinberger.  Oh,  there  is  no  question  about  that.  I 
haven't  the  slightest  doubt  about  that. 

INIr.  DiNGELL.  INIr.  Conte  has  a  question. 

Mr.  CoNTE.  Well.  I  wanted  to  make  two  points.  Not  that  I  feel  the 
ABA  report  is  in  need  of  defense,  but  the  time  which  they  had  was 
very  short.  They  began  in  April  and  finished  on  September  15. 
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Chairman  Weinberger.  Yes. 

Mr.  CoNTE.  And  though  they  didn't  go  into  procedures  in  length 
they  did  say,  and  I  quote  from  their  report :  "The  two  recurring 
criticisms  of  the  FTC  that  we  have  been  in  a  position  to  evaluate,  fail- 
ure to  plan  and  the  crippling  delay  of  its  procedures,  are  about  as  seri- 
ous today  as  at  any  time  in  the  agency's  history."  So  they  did  address 
this  problem  even  though  they  did  not  go  into  procedures  in  depth. 

Chairman  Weinberger.  They  certainly  mentioned  delays,  and  one 
thing  I  think  was  significant  about  that  report,  it  is  one  of  the  few 
reports  I  have  ever  heard  of  that  was  delivered  on  time.  It  was  a  report 
requested  to  be  delivered  on  a  specific  day  in  September,  and  on  that 
day  it  appeared. 

Mr.  Conte.  I  will  tell  you  they  made  their  report  a  lot  faster  than 
Congress  makes  reports  on  matters.  We  have  been  trying  to  reorga- 
nize the  Congress  here  for  a  good  many  years,  and  we  haven't  even 
gotten  off  first  base. 

Mr.  DiNGELL.  Of  course  the  Chair  must  observe  that  one  wonders 
whether  a  report  done  in  haste  has  the  value  of  one  that  is  done  with 
more  consideration  of  fundamental  and  essential  problems. 

Mr,  CoNTE.  The  other  point  I  wanted  to  make  was  that  in  the  short 
time  you  have  been  there,  in  regards  to  this  question  of  the  budget 
being  cut  in  this  area,  I  find  that  these  cuts  are  being  made  one  in  reg- 
ulation and  only  two  positions  in  enforcement,  but  as  I  see  it  from 
your  testimony  liere  today — it  isn't  just  a  question  of  more  people  and 
more  money  but  rather  there  should  be  some  basic  changes  in  the  law  ? 

Chairman  Weinberger.  That  is  correct. 

Mr.  CoNTE.  I  happen  to  sit  on  the  committee  handling  appropria- 
tions for  customs.  A  lot  of  this  material  comes  from  overseas  from 
Hong  Kong,  Taiwan,  and  countries  out  in  Southeast  Asia,  and  if  you 
had  an  examination  procedure  prior  to  it  getting  onto  the  market  it 
would  be  a  lot  easier  for  customs  to  stop  the  material  from  coming 
into  this  country.  That  would  stop  a  significant  flow  of  it  anyway. 

Chairman  Weinberger.  No  question.  Congressman.  And  also  on  the 
point  you  made  if,  for  example,  Congress  should  change  the  law  along 
the  lines  I  indicated  with  respect  to  some  procedure  to  examine  the 
material  before  it  is  put  on  the  market,  obviously,  we  would  need  a 
lot  more  people  in  the  enforcement  activity  assigned  to  the  FTC.  There 
is  just  no  question  about  that.  And  obviously,  I  wouldn't  hesitate  to 
advise  the  Congress,  as  they  would  already  know  that  more  personnel 
were  needed  in  that  particular  area.  But  I  think  a  lot  could  be  done  to 
improve  the  situation  of  the  American  consumer  if  we  could  stop 
some  of  the  importations  of  flammable  fabrics  and  other  materials, 
and  also  if  we  had  some  kind  of  pretesting  before  they  are  launched 
on  our  market  domestically. 

Mr.  CoxTE.  Thank  you,  sir. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  HoRTON.  Mr.  Chairman,  may  I  ask  just  one  question  ? 

Mr.  DiNGELL.  Mr.  Horton,  certainly. 
_    Mr.  HoRTON.  Mr.  Chairman,  I  was  glad  to  see  that  our  chairman 
IS  so  interested  in  the  elephant  these  days. 
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Mr.  DiNGELL.  Well,  the  chairman  has  a  great — has  a  long  record  of 
friendship  toward  endangered  species. 

Mr.  HoRTON.  That  one  ought  to  be  preserved. 

Mr.  Chairman,  I  would  just— and  I  don't  Avant  to  go  further  into 
this  ABA  report — I  am  sure  that  what  you  are  going  to  do  is  take 
into  consideration  the  report  and  where  you  feel  that  there  is  good 
criticism  you  will,  I  am  sure,  try  to  adjust  to  implement  that  criti- 
cism. I  Avould  certainly  assume  that  it  is  a  valuable  report  in  the  sense 
that  it  does  represent  the  thinking  of  the  American  Bar  Association 
and  it  is  a  report  which  you  will  certainly  have  to  give  some  credence 
to.  I  don't  think  you  are  bound  by  it,  but  it  certainly  does  at  least 
demonstrate  some  aspects  that  ought  to  be  looked  at  very  carefully. 

Chairman  Weixberger.  There  is  no  question  about  it.  I  did  a  lot 
of  reading  after  the  appointment  was  announced,  and  this  was  cer- 
tainly a  very  useful  work  in  giving  me  a  lot  of  insight  into  some  of 
the  problems  that  were  tJiere  and  some  of  the  findings  of  a  group 
of  very,  very  distinguished  attorneys,  and  I  treated  it  as  one  of  sev- 
eral documents  that  I  was  going  to  try  to  study  and  examine  and 
measure  the  vadility  of  when  I  was  able  to  take  office. 

Mr.  HoRTON.  I  am  sorry  I  wasn't  here  to  hear  your  testimony.  I 
tried  to  run  through  it  quickly.  But  do  you  anticipate  that  you  will 
be  making  some  recommendations  to  the  committee  with  regard  to 
Robinson-Patman  Act  enforcement  ? 

Chairman  Weinberger.  If  at  the  conclusion  of  our  study  that  seems 
warranted,  yes,  sir.  We  mentioned  in  the  statement  that  I  gave  before 
you  were  able  to  get  here  that  we  are  beginning  a  full-scale  study  of 
our  enforcement  by  examining  all  orders  that  we  have  issued  since 
the  prefinality  date  in  1959  and  at  the  conclusion  of  that  time  if  we 
felt  any  changes  in  the  act  itself  were  warranted,  we  would  so  report 
to  the  Congress,  and  we  would  certainly  report  the  findings  of  our 
study  in  any  event. 

]Mr.  HoRTON.  The  substance  of  it  is  you  are  giving  it  some  very 
critical  analysis;  you  do  expect  to  have  a  careful  study  of  the  Robin- 
son-Patman Act,  and  you  hope  to  utilize  it  to  its  fullest  as  far  as  it 
exists  on  the  books  today. 

Chairman  Weinberger,  Without  any  question;  yes,  sir. 

Mr.  HoRTON.  Thank  you. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  Potvin.  Mr.  Chairman  Weinberger,  I  would  certainly  like  to 
commend  you  and  your  colleagues  on  the  Commission  for  the  Avork 
that  you  are  commencing  to  do  in  the  field  of  consumer  product 
standards.  As  you  may  know,  Chairman  Dingell  has  introduced  legis- 
lation requiring  that  any  standard,  public  or  private,  prior  to  being 
introduced  into  the  flow  of  commerce  would  have  to  have  your  agen- 
cy's approval  of  the  consumer  aspects  of  it.  And  I  note  on  page  79  of 
your  budget  document  that  you  are  undertaking  to  employ  attorneys 
to  Avork  specifically  in  this  field.  It  is  certainlv  one  that  is  most  im- 
poi'tant  in  many  areas.  One  that  I  think  Members  of  the  House  gen- 
erally have  been  receiving  a  great  deal  of  mail  on  is  this  fabric  thing, 
the  houseAvife  Avho  starts  to  iron  the  shirt  and  th«^  iron  goes  right 
tliT'ougli.  Certainly  Bess  Myerson  Grant  in  XeAv  York  has  been  re- 
markably eloquent  on  that. 
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Chairman  Weinbergp:r.  We  ,have  liearings  underway  on  that  now 
with  respect  to  certain  requirements  of  labelinfj  as  to  the  proper 
hiundrv  or  dry  cleaning  care  of  some  of  the — of  all  of  the  new  fabrics, 
and  those  hearings  I  expect  will  result,  I  hope  by  spring,  in  some  sort 
of  trade  regulation  rule  that  would  be  applicable  to  the  entire 
industry. 

Mr.  DiNGELL.  Mr.  Chairman,  the  Chair  does  have  a  matter  of  some 
concern.  As  chairman  for  another  subcommittee  for  awhile  I  have 
been  going  into  the  question  of  lumber  standards,  and  in  the  Federal 
Trade  Commission  report  on  grading  and  misgrading  of  softwood 
lumber,  I  testified  at  your  agency  on,  rather  at  the  hearing  on  which 
tlie  report  was  based,  and  I  noted  on  page  27  of  the  report  of  your 
agency  tliat,  "Either  improper  grading  is  occurring  too  frequently  or 
the  Board  of  Review^  must  obtain  more  data  to  sustain  its  contention 
that  its  present  limited  data  collected  from  spot  checks  is  misleading." 
This  was  obvious  from  examination  of  American  Lumber  Standards 
Committee  Inspection  Records  available  at  that  time. 

This  subcommittee  recently  subpenaed  the  inspection  reports  of  the 
American  Lumber  Standards  Committee  of  inspections  made  since 
May  6,  1068  to  late  December  1960  to  see  what  the  track  record  shows, 
and  I  have  a  copy  of  these  records  here  which  I  will  have  the  staff 
present  to  you.  And  the  FHA  and  the  Commerce  Department  will 
also  receive  copies  of  the  inspection  records. 

A  statistical  check  of  the  data  reveals  866  separate  inspection  sheets 
covering  1,456  separate  items  or  lots.  For  tabulation  purposes,  my 
staff  has  assigned  each  sheet  a  number  and  each  lot  a  letter.  A  sum- 
mary sheet  has  also  been  prepared,  which  I  am  also  supplying  you. 

Because  lumber  grading  is  not  an  exact  and  precise  art,  some  meas- 
ure of  human  error  is  allowed  under  the  existing  American  Lumber 
Standard.  A  relatively  liberal  tolerance  of  5  percent  of  the  pieces  in  a 
lot  below  grade  has  been  considered  passable.  The  Commerce  Depart- 
ment's recently  announced  revision  of  the  Lmnber  Standard  is  even 
more  restrictive,  requiring  both  grade  and  moisture  content  violations 
to  be  less  than  5  percent  of  the  pieces  in  any  inspection. 

In  documents  now  before  you,  incredible  as  it  may  seem,  less  than 
50  percent  of  the  lots  meet  the  passing  requirement  of  not  more  than 
5  percent  of  the  pieces  below  grade.  Out  of  1,456  lots,  686,  or  47  per- 
cent passed.  A  total  of  430  lots,  or  30  percent,  had  between  5.1  percent, 
and  10  percent  of  the  pieces  below  grade,  and  the  balance,  23  percent 
had  even  higher  percentages  of  violations  ranging  even  above  50  per- 
cent below  grade. 

The  record  is  inexcusable.  It  is  an  arrogant  flaunting  of  the  FTC 
report.  It  shows  total  disregard  toward  consumers.  Most  critically,  it 
indicates  waste  of  resources.  With  such  a  record  as  this,  designers  and 
engineers  cannot  help  but  be  wasteful  of  wood  in  design. 

I  have  seen  nothing  to  date  to  indicate  to  me  that  the  situation  will 
change  and  of  course  your  agency,  the  Federal  Trade  Commission  has 
expressed  a  great  deal  of  concern  with  regard  to  these  matters. 

Examination  of  records  discloses  other  practices  which  disturb  me 
greatly.  One  is  mislabeled  lumber,  wherein  a  weaker  species  is  labeled 
as  if  it  were  a  much  stronger  one.  Unsafe  structures  could  result  from 
this  abuse  in  lumber  grading.  The  reports  indicate  there  is  still  some 
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unijraclemarked  lumber  bein^  shipped,  undersize  lumber  being  manu- 
factured and  not  marked,  illegible  grading  stamps  being  used,  and 
even  pieces  with  conflicting  stamps  at  either  end  of  the  piece.  And 
I  do  wish  you  to  know  that  we  will  submit  other  information  to  you 
on  this  matter  to  find  out  the  Federal  Trade  Commission's  views,  and 
also  we  are  going  to  have  the  Department  of  Commerce  and  some  of 
the  private  agencies  before  the  committee  for  a  hearing  to  be  con- 
ducted on  lumber  standards  to  be  commenced  on  Thursday,  March  12, 
1970. 

Now,  INIr.  Chairman,  I  am  not  asking  you  for  an  immediate  com- 
ment, but  I  would  like  you  to  review  the  matters  that  I  will  be  sub- 
mitting to  you  so  that  you  may  give  us  the  benefit  of  your  views  at  a 
time  when  you  are  more  comfortable  and  have  had  an  opportunity  to 
scrutinize  it. 

Chairman  Weinberger.  We  certainlv  would  want  to  do  it.  I  would 
share  your  concern  about  this  on  the  basis  of  personal  experience  on 
purcliasing  some  pine  recently  which  was  obviously  mislabeled,  so  I 
will  be  interested  in  looking  through  this. 

Mr.  DixGEEL.  We  can  show  you  some  examples  of  so-called  lumber 
that  meets  the  standards,  and  it  looks  like  corkscrews. 

Chairman  Weinberger.  Mine  wasn't  even  good  firewood. 

Mi.  Pot\'IN.  Mr.  Chairman. 

Mr.  DixGELL.  ]\Ir.  Potvin. 

Mr.  PoT\ax.  To  provide  some  statistical  backup  for  that  statement, 
Mr.  Chairman,  as  you  unquestionably  know,  a  very  lengthy  dialog 
as  occurred  over  the  last  several  years  over  the  assignment  of  stiff- 
ness and  stress  values  to  lumber  grades.  Letters  from  the  FTC  to  the 
Commerce  Department  of  May  5,  1969,  and  June  13,  1969,  indicate 
it  would  be  in  the  public  interest  when  various  species  of  trees  are 
grouped  for  marketing  purposes  that  the  least  stiff  would  govern. 

On  October  7,  1969,  a  letter  from  the  Federal  Trade  Commission  to 
the  chairman  of  this  subcommittee,  a  copy  of  which  you  now  have,  up- 
holds this  position.  Correspondence  and  testimony  of  the  Federal 
Housing  Administration  has  all  unequivocally  stated  that  when  vari- 
ous species  of  wood  are  grouped  for  marketing  purposes  the  least  stiff 
and  weakest  member  of  the  group  shall  be  used  in  rule  books  and, 
hence,  on  labels.  A  copy  of  that  letter  is  also  being  supplied  for  your 
information. 

The  lumber  industry,  on  the  other  hand,  has  agreed  to  the  use  of 
weighted  averages  of  averages.  In  the  new  standard  the  Commerce 
Department  indicated  to  the  FTC  that  it  would  make  recommenda- 
tions to  the  FTC,  to  this  subcommittee,  and  to  the  rule  writing  agen- 
cies on  his  matter.  Chairman  Dingell  has  written  them  concerning 
this,  a  cop3^  of  which  you  are  being  supplied.  To  his  knowledge  nothing 
has  been  received. 

Today,  in  the  light  of  these  inspection  records  again  it  appears  that 
there  can  be  no  justifying  for  any  weakening  of  this  position  on  stiff- 
ness values. 

Sir,  would  you  not  agree  that  the  enlightened  position  heretofore 
taken  by  your  agency  that  when  several  species  of  trees  are  grouped 
under  a  common  name  for  marketing  purposes  that  the  stiffness  value 
ascribed  to  the  entire  group  should  be  that  of  the  least  stiff  member 
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of  the  group  is  correct,  and  that  usmo;  a  higher  value  would  run  grave 
risk  of  violating  the  FTC  Act  ? 

Chairman  Weixberoer.  Well,  my  familiarity  with  this  subject  be- 
gins from  this  point.  I  have  not  seen  these  letters  before.  Certainly, 
the  way  you  would  phrase  it  I  would  have  no  basis  now  whatever  for 
disagreeing  with  that  statement. 

Mr.  PoTV'iN.  Well,  in  closing,  we  realize  that  these  are  technical 
matters  and  it  is  difficult,  but  of  course  anyone  can  read  a  moisture 
meter  and  you  do  have  offices  in  Seattle  in  the  southern  pine  area. 
Would  it  in  your  opinion  be  possible  to  have  some  of  them  go  out  and 
actually  look  at  pieces  of  wood  with  moisture  meters  in  lumber  mills 
to  see  if  the  public  is  being  bilked  ? 

Chairman  Weinberger.  It  would  not  only  be  possible  but  entirely 
appropriate  because  this  would  be  a  matter  that  would  be  directly 
within  the  Commission's  jurisdiction  under  section  V  of  the  act.  I 
wouldn't  have  any  doubt  about  that,  and  we  would  be  delighted,  on 
request,  to  send  personnel  from  the  Seattle  office  or  to  employ  under 
contract  people  able  to  make  tests  of  this  kind.  I  would  hope  and  as- 
sume we  will  get  copies  of  today's  transcript  so  that  we  will  have  an 
opportunity  to  follow  directly  on  this  because  I  have  not  been  making 
notes. 

Mr.  DiNGELL.  We  will  see  to  that,  Mr.  Chairman. 

Chairman  Weinberger.  Good. 

Mr.  Dingell.  We  will  also  see  to  it  that  our  staff  works  with  your 
staff  so  that  we  are  able  to  cooperate  most  harmoniously. 

Chairman  Weinberger.  Good.  Thank  you  very  much,  sir. 

Mr.  PoTviN.  Mr.  Chairman,  the  next  specific  that  I  would  like  to 
secure  your  views  on  has  to  do  with  an  advisory  opinion  issued  on 
December  16  by  your  agency.  It  is  quite  brief.  It  states  that^you 
followed  the  customary  and  traditional  Commission  procedure  of  put- 
ting out  a  very  brief  press  release  rather  than  the  body  of  the  ad- 
visory opinion. 

Chairman  Weinberger.  What  was  the  date  of  this,  Mr.  Potvin  ? 

Mr.  PoTviN.  December  16,  sir,  entitled  "Common  Ownership  of 
Auto  Parts  Wholesaler  and  Auto  Parts  Retailer." 

"The  Commission  expressed  the  view,"  your  release  states,  "that  the 
common  ownership  of  the  automotive  parts  wholesaler  and  automo- 
tive parts  retailer  would  not  violate  any  law  administered  by  the 
Commission  so  long  as  the  wholesaler  entity  did  not  favor  the  retail 
entity  with  discriminatory  discounts  not  made  available  to  competi- 
tors of  the  retail  entity." 

Commissioner  Maclntyre  did  not  concur.  There  is  following  a  sepa- 
rate statement  from  then  Chairman  Dixon. 

This  opinion  has  caused  great  furor  in  the  automotive  after  sales 
industry,  sir.  I  would  like  to  read  you  just  two  or  three  lines  of  the 
statement  of  Plarold  T.  Halfpenny,  counsel  to  the  Automotive 
Services  Industry  Association  when  lie  appeared.  He  states,  "The 
advisory  opinion  is  silent  Avith  respect  to  factors"  and  this  is  under- 
lined, "other  than  common  OMnership  which  according  to  nuiny 
decisions  of  the  courts  and  the  FTC  itself,  can  affect  such  a  relation- 
ship so  as  to  make  unlawful  the  granting  and  receipt  of  certain  dis- 
counts." And  he  then  goes  on  to  raise  this  question,  that  I  believe  the 
historic  position  and  understanding  of  that  industry  has  been  that  the 
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combining  of  entities  from  different  levels  is  not  objectionable  provided 
that  each  is  separately  operated  and  managed.  Unhappily,  the  advisory 
opinion,  or  at  least  the  press  release  on  it  is  silent  on  that  point.  Would 
it  be  possible  either  now  or  at  your  comfortable  convenience  in  writino; 
to  secure  some  enlightenment  of  the  thinking  in  the  Commission 
on  tliat  crucial  ])oint  I 

Chairman  Weinberger.  Well,  I  think  without  question  we  have  a 
specific  case  under  discussion  at  the  Commission  at  the  moment,  and 
in  view  of  that  I  tlnnk  it  would  probably  be  inappropriate  if  I  ex- 
oressed  my  views  on  that  previous  advisory  opinion.  But  in  addition 
to  that  case,  we  are  also  preparing  in  response  to  a  request  from  a 
Senate  subcommittee  some  testimony  on  this  specific  subject,  and 
we  would  be  very  glad  when  the  Commission  has  worked  out  a  posi- 
tion statement  on  it  for  that  committee  to  submit,  a  copy  to  this 
committee. 

IVfr.  Dtxoele.  I  think  it  would  be  helpful. 

Chairman  Weixberoer.  That  is  Senator  Hart's  subcommittee.  I 
believe. 

Mr.  DiNGELL.  We  do  hope,  Mr.  Chairman,  that  yon  will  bear  well 
in  mind,  as  I  am  sure  you  will,  the  warnings  of  the  Pillsbury  decision 
on  *^his. 

Chairman  Weinberger.  Yes. 

^fr.  DiNGELL.  And  the  Chair  wishes  to  insert  in  the  record  at  this 
point  for  the  protection  of  the  Commission  and  yourself  and  of  course 
of  tliis  committee  that  it  is  not  our  intention  to  influence  you  in  any 
matters  now  pending  before  the  Commission  with  regard  to  affairs 
here,  and  I  am  sure  yon  understand  that. 

Cliairman  Weinberger.  I  undei'stand  that. 

Mr.  PoTVTN.  And  finally,  Mr.  Chairman,  on  January  12  of  this  year 
Chairman  Dincrell  wrote  you  a  letter  inquiring  as  to  the  status  of 
LyvrhlmrQ  Battery  and  Ignition  Company  case  and  certain  other 
matters.  We  seem  ^o  date  not  to  have  received  a  reply.  Could  you 
nsl'  ^'onr  staff  +o  look  into  the  matter? 

Chairman  Weinberger.  I  certainly  would.  I  hope  you  had  an 
nfi-^ToHedofement. 

Afr.  PoT\^N.  T  believe  so, 

Cliairman  Weinberger.  T  would  assume  that  the  reply  would  be 
forthcominjr  very  shortly.  One  of  the  things  I  have  been  most  coti- 
cerned  about  has  been  rapid  response  to  the  mail,  and  T  find  in  some 
cases  that  we  are  further  behind  than  I  would  like  to  be.  T  don't  think 
we  should  be  more  <^han  2  weeks  after  receipt  of  a  letter  in  our  ability 
to  give  a  response.  Tn  this  case  if  you  haven't  received  a  reply,  I  woukl 
certainly  see  to  it  that  you  do. 

What  was  the  specific  matter? 

Mr.  PoTviN.  Lynchburg  Battery  Sz  Ignition  Co..  was  the  first  of 
perliaps  six  firms. 

]VTr.  Dtxgftx.  We  will  have  our  staff  communicate  with  you  on  this 
matter,  Mr.  Chairman. 

Chairman  Weinberger.  Kiglit.  We  will  (i^i  a  response  on  this  one. 

Mr.  PoTviN.  A  thoroughlv  irracious  interim  letter  was  received. 

Chairman  Wetnbt='rger.  I  do  want  to  get  our  complete  responses  I 
hopv->  to  the  point  of  no  more  than  2  weeks,  and  ordinarily  I  hope  n 
lot  less  time  elapses  before  we  can  get  the  response  back. 
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Mr.  PoTviN.  Mr.  Chairman,  I  would  like  to  offer  for  the  record  at 
this  time  if  I  may,  a  group  of  statistical  tabulations  prepared  by  the 
Commission  at  your  request  concerning  such  matters  as  the  closing  of 
Robinson-Patman  cases,  the  issuance  of  Robinson-Patman  com- 
plaints, vote  on  interlocutory  rulings  involving  Robinson-Patman 
issues,  vote  on  issuances  of  com])laints  and  interlocutory  rulings,  and 
votes  of  commissioners  on  advisory  opinions  containing  Robinson- 
Patman  issues  since  1961. 

Mr.  DiNGELL.  Without  objection,  the  documents  alluded  to  will  be 
inserted  in  the  record  at  this  particular  ])oint. 

Chairman  Weinbeger.  Could  I  ask,  Mr.  Chairman,  that  the  statis- 
tical material  that  we  are  to  furnisli  appear  immediately  following 
the  formal  statement  I  made  this  morning^ 

Mr.  DiNGELL.  It  certainly  will  be  so  ordered,  Mr.  Chairman,  and 
we  will  have  our  stalf  to  work  with  yours  to  see  to  it  that  the  record 
reflects  your  judgment  as  to  how  the  insertions  should  be  made. 

Chairman  Weinberger.  Thank  you,  sir. 

Mr.  DiNGELL.  The  Chair  is  troubled  about  some  points.  I  want  to 
come  back  to  this  business  of  the  Bureau  of  the  Budget.  When  your 
agency  sends  out  cjuestionnaires  to  the  industry,  you  have  to  clear 
them  with  the  Bureau  of  the  Budget,  do  you  not  ? 

Chairman  Weinberger.  I  can't  answer  that,  sir.  I  am  not  sure.  I 
don't  know  the  answer  to  that  question. 

Mr.  DiNGELL.  I  believe  if  you  will  check,  you  will  find  the  answer 
is  yes,  or  if  you  check  with  your  brothers  there  at  the  table,  I  am  sure 
they  would  indicate  that  the  answer  is  yes. 

Commissioner  Maclntyre,  out  of  his  voluminous  knowledge  of  these 
matters,  advises  me  that  under  the  Federal  Information  Act  of  1942, 
if  more  than  10  i-eports,  10  questionnaires  or  10  requests  go  out  on  the 
same  day,  they  do  have  to  be  submitted  to  the  Bureau  of  the  Budget 
under  existing  legislation. 

I  am  deeply  indebted  to  Mr.  Maclntyre.  He  carries  this  informa- 
tion around  with  him  all  the  time.  I  don't  know  how  he  does  it. 

Mr.  DiNGELL.  He  is  an  alumnus  of  this  committee,  ]Mr.  Chairman. 

I  am  wondering  does  this  in  any — ])erha]:)S  you  would  like  to  sub- 
mit an  answer  on  this  ]ioint  because  I  think  in  fairness  I  can't  ask 
you  to  comment  here.  But  when  3^011  find  it  comfortable  to  do  so,  I 
would  like  to  know  if  you  don't  have  the  feeling  that  this  impinges 
somewhat  upon  your  freedom  to  perform  your  assigned  responsibilities 
under  law. 

Chairman  Weinberger.  I  would  not  be  able  to  comment  on  it  now 
because  I  have  had  no  experience  with  the  statute.  I  would  certainly 
be  happy  to  submit  a  statement  to  the  committee  as  soon  as  I  can. 

Mr.  DiNGELL.  Just  your  honest  feelings  on  it  would  ])e  quite 
appropriate. 

Chairman  Weinberger.  Yes. 

Mr.  DiNGELL.  Now,  I  would  like  to  go  on  to  the  question  of  tlie 
Bureau  of  the  Budget.  The  total  dollar  sign  budget  of  your  agency 
is  $21,375,000.  Within  that  are  assigned  certain  areas  of  allocation 
funds.  You  will  receive  for  one  particular  part  of  your  agency  x 
dollars  and  a  certain  number  of  positions.  In  another  part  of  your 
Commission  von  will  receive  again  a  different  amount.  For  investiga- 
tions and  things  of  this  kind  you  will  receive  still  a  third  amount. 
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Doesn't  this  allocation  of  resources  dictate  to  yon  and  determine  the 
level  of  emphasis  that  j^ou  will  assert  to  each  particular  aspect  of  your 
daily  affairs?  '''^' 

Chairman  Weinberger.  Yes.  The  budget  making  process  is  perhaps 
the  single  most  important  factor  in  determining  the  direction  that 
any  agency  goes.  And  this  is  one  of  the  things  that  necessarily  con- 
cerns me,  because  of  course  that  entire  budget  was  completed  before 
I  was  able  to  take  the  oath  of  office.  That  is  the  budget  that  will  take 
effect  on  July  1,  and  I  am  hoping  that  we  will  be  able  to  achieve 
under  that,  even  though  there  have  been  some  indications  and  presen- 
tations to  the  Congress  in  the  budget  of  particular  areas  of  activity, 
I  am  hoping  we  will  be  able  to  secure  some  flexibility,  in  the  event  we 
decide  on  further  examination  of  these  matters  between  now  and  June 
that  we  ought  to  go  in  a  different  direction,  that  we  will  be  permitted 
to  do  so. 

But  there  is  no  question  at  all  that  the  budget  making  process  de- 
termmes  the  way  and  the  direction  in  which  an  agency  goes,  and  that 
is  why  I  am  so  anxious  that  this  program  review  officer  or  policy  plan- 
ning officer  that  I  spoke  of,  when  he  is  appointed,  will  work  very 
closely  with  our  own  internal  budget  making  processes. 

Mr.  DiNGELL.  This  does  indicate  the  allocation  of  resources  and  the 
emphasis  that  is  given  to  a  particular  program  within  your  agency. 

Cha irman  Weinberger.  Without  que!?tion. 

Mr.  DiNGEiJL.  If  the  Bureau  of  the  Budget  says  you  get  .Y  dollars 
for  flammable  fabrics  or  wool  labeling  or  furs  or  for  enforcement  of 
Robinson-Patman,  that  is  about  the  level  of  enforcement  that  you  are 
going  to  be  able  to  give,  isn't  it  ? 

Chairman  Weinberger.  That's  right.  I  am  not  familiar,  sir,  and  it 
is  my  fault  that  I  am  not  yet,  with  the  degree  of  control  or  the  degree 
of  specificity  the  Bureau  of  the  Budget  in  the  Federal  system  attempts 
to  impose. 

In  California  for  what  it  is  worth  we  did  prepare  rather  detailed 
line  item  budgets  for  each  agency.  I  heard  some  suggestion  that  lump 
sum  items  are  ordinarily  allocated  by  the  Bureau  of  the  Budget,  and 
the  agency  works  out  its  own  allocation  within  that.  I  cannot  really 
be  helpful  to  the  committee  on  that  because  I  just  don't  have  enough 
experience  to  know. 

Mr.  Dingell.  Doesn't  that  very,  very  largely  indicate  to  you  the 
course  of  action  and  doesn't  it  in  fact  lay  out  the  policies  of  your 
agency  for  you  by  determining  you  are  going  to  be  able  to  brin.q:  with 
a  giveii  amount  of  manpower  and  dollar  resources  a  given  number  of 
cases  in  a  particular  area :  for  example,  Eobinson-Patman  or  anti- 
trust or  something  of  this  kind  ? 

Chairman  Weinberger.  Subject  to  the  additional  freedom  that  im- 
proved internal  management  would  give,  this  is  very  largely  true. 
If  the  $21.-375,000  is  allocated  dollar-by-dollar,  position-by-position 
then  there  is  no  flexibility,  and  there  is  no  question  that  a  look  at  the 
budget  document  would  tell  you  exactly  what  the  agency  was  going 
to  be  able  to  do  for  the  following  year.  And  since  the  budget  is  made 
up  somewhere  between  10  and  12  months  ahead  of  the  time  when  it 
actually  comes  into  effect,  this  has  a  very  stratifying  and  inflexible 
effect  on  the  whole  of  the  Commission's  work. 

Mr.  Dingell.  It  also  dictates  your  policies  in  a  very  large  degree. 
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Chairman  Weinberger.  To  a  very  considerable  extent ;  yes  sir.  And 
it  is  very  hard  to  try  to  predict  that  long  ahead  what  will  be  the 
areas  of  greatest  need  at  any  particular  moment.  So  that  is  why  I  am 
hopeful  that  we  will  be  able  to  have  some  flexibility  within  the  dis- 
tribution of  this  overall  sum  of  $21  million. 

Mr.  DiNGELL.  You  ought  to  also  have  a  measure  of  freedom  in  de- 
termining what  the  overall  sum  should  be  since  the  allocation  of  re- 
sources within  the  overall  sum  is  very  largely  dictated  by  the  overall 
sum. 

Chairman  Weinberger.  Well,  again,  there  certainly  can't  be  very 
much  quarrel  with  that.  The  overall  sum  is  necessarily  limited  by  the 
overview  that  has  to  be  given  to  the  entire  conduct  of  the  Government, 
and  we  are  but  one  agency.  So  we  have  to  be  fitted  into  the  higher 
scheme  of  things  and  any  general  economy  policy  has  to  be,  of  course, 
observed  because  we  have  to  live  within  the  dollars  that  are  available 
for  us.  But  there  is  no  doubt 

Mr.  DiNGELL.  We  come  back  to  the  same  bitter  feelings  that  I  have 
about  your  agency  being  independent,  and  my  desire  to  hnve  you 
honestly  independent  and  not  fall  under  the  thrall  of  the  administra- 
tion— have  you  be  an  arm  of  Congress  as  you  were  intended  to  be 
when  the  agency  was  created. 

Chairman  Weinberger.  I  don't  know  of  any  degree  of  control  that 
is  normally  exercised  by  the  Bureau  of  the  Budget  over  comparable 
ajTpncies  to  ours.  I  was  toVl  tlin*-  tlio  only  item  on  which  anv  nuestion 
had  come  up  was  this  $500,000  item  that  you  mentioned  earlier. 

Mr.  DiNGELL.  I  see. 

Well,  thank  you  very  much.  Mr.  Conte. 

Mr.  CoNTE.  In  the  conclusions  of  the  ABA  report  they  said  that 
"Nevertheless,  it  is  our  impression  that  there  are  too  many  instances 
of  incomnetence  in  the  agency  particularly  in  senior  staff  positions.'' 
And  "^'on  Imxed  in  likp  a  lo<-  of  po-pncipc;  ]t\  fjip  O-overnmenf.  w^here  f^eo- 
ple  get  frozen  in  under  Civil  Service  laws?  What  flexibility  do  you 
have  ? 

Chairman  Weinberger.  I  know  there  is  some  flexibility  even  under 
a  fairly  rigid  civil  service  system  such  as  we  have  in  some  of  the 
States.  I  am  advised  that  there  is  some  degree  of  flexibility  that  can 
be  obtained  both  by  internal  reorganization  and  by  judicious  transfers. 

I  am  aware  of  that  criticism  that  has  been  made  about  some  of  the 
personnel,  nnd  one  of  the  things  I  am  doing  quite  naturallv,  as  I  am 
si^^r<^  nnvone  would  do  romin,<?  into  the  position  of  this  kind,  is  to  ex- 
amine and  reexamine  the  performance  and  the  capabilities  of  every- 
one that  is  in  a  major  nosition  of  this  kind  at  the  Federal  Trade  Com- 
mission. We  have  made  one  or  two  changes  already.  We  would  hope 
to  make  additional  changes.  Naturally  you  want  to  have,  and  T  am 
sure  one  in  the  same  position  would  feel  the  same  way,  people  in  whom 
you  personally  have  as  much  confidence  as  you  can.  And  I  know  the 
commissioners  feel  this  way  also. 

Mr.  Conte.  I  am  not  familiar  with  FTC  operations.  I  should  say  T 
am  not  that  familiar  with  them  but  I  do  know  the  foreign  aid,  AID 
agency  because  I  have  been  handling  that  budget  for  12  years.  They 
have  been  boxed  in  there  from  a  personnel  standpoint — they  have 
people  who  have  been  there  since  the  old  Marshall  Plan  days  and  who 
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cannot  be  moved.  And  every  time  they  come  to  the  Congress  to  try 
to  get  a  little  flexibility  Congress  knocks  them  down. 

Mr.  DiNGELL.  Would  the  gentleman  yield  ? 

Mr.  CoNTE.  Yes. 

Mr.  DiNGELL.  I  note  that  the  civil  service  rules  and  regulations  do 
not  apply  to  attorneys. 

Chairman  Weixberger.  I  am  told  that  they  are  in  a  schedule  A  but 
that  there  is  still  in  the  career  service  a  substantial  amount  of  rigidity 
and  a  substantial  amount — or  another  way  of  phrasing  it,  a  substan- 
tial amount  of  protection  for  the  tenure  positions  even  though  they 
are  not  formally  part  of  the  civil  service. 

I  can't  answer  in  any  detail,  but  I  do  know  that  there  is  some  oppor- 
tunity for  transfer  and  some  opportunity  for  new  appointments.  There 
are  a  certain  number  of  vacant  positions  at  the  Commission  at  the 
moment  owing  to  resignations  and  the  expired  or  unfilled  positions, 
and  certainly  to  tlie  greatest  extent  we  can  we  want  to  bring  in  people 
who  are  not  only  highly  competent  but  people  who  are  enthusiastic,  who 
haven't  lost  their  enthusiasm,  and  people  who  are  eager  to  do  the  kind 
of  job  that  I  think  the  Congress  intends  the  Commission  to  do. 

Mr.  Dingell.  I  note.  Mr.  Chairman,  that  the  number  is  204  employees 
as  of  December  1,  1900  and  that  this  is  out  of  a  total  number  of  12,065 
employees.  My  arithmetic  indicates  a  vacancy  of  about  15  percent. 

Chairman  Weixberger.  Yes.  I  think  that  those  are  the  figures  that 
I  have,  and  while  all  of  these  obviously  are  not  policymaking  posi- 
tions, I  think  this  is  a  fairly  standard  rate  of  vacancy,  though  I  be- 
lieve there  is  a  higher  rate  of  polic}-,  or  higher  level  positions  vacant 
at  the  moment  than  would  otherwise  be  the  case, 

Mr.  Dixgell.  It  would  appear  to  me  that  the  Commission  could 
function  a  great  deal  more  efficiently  if  it  would  fill  these  positions  in 
haste  so  that  you  had  the  people  to  do  the  jobs  that  need  to  be  done 
and  that  everybody  has  agreed  the  Commission  is  not  doing. 

Chairman  Weixberger.  There  is  no  question  about  it,  and  the  only 
reason  I  am  moving  somewhat  slowly  in  this  area  is  because  I  want 
to  be  sure  because  of  the  facts  Mr.  Conte  mentioned  about  the  diffi- 
culties in  removal  that  we  do  get  the  right  people  when  we  fill  vacant 
positions.  But  I  am  very  conscious  of  the  need  to  fill  these  positions 
and  even  more  conscious  of  the  need  to  fill  them  with  the  ver}'  best 
people  we  can.  And  we  are  doing  a  great  deal  of  interviewing  and  a 
great  deal  of  consideration  of  existing  records,  and  it  is  not  very  easy 
to  bring  some  very  good  people  down  to  Washington  in  positions  of 
these  kinds,  but  we  are  certainly  doing  our  very  best,  because  I  know 
that  this  is  a  very  high  priority.  I  mentioned  one,  the  program  review 
officer,  but  he  is  only  one.  There  are  several  other  high  positions 
vacant  that  we  want  to  fill,  and  several  other  positions  with  people 
whom  I  think  it  would  be  desirable  to  change. 

Mr.  Dixgell.  Mr.  Oden. 

Mr.  Odex.  Mr.  Chairman,  pursuing  this  further  for  a  minute,  vester- 
day,  two  of  your  division  chiefs  in  the  Bureau  of  Eestraint  of  Trade 
testified.  Mr.  Frank  Mayer  stated  that  his  fiscal  year  1970  allotment 
of  employees  was  44,  but  actually  he  only  had  24  attorneys  and  four 
nonprofessional  stall'  members,  a  total  of  28  out  of  44.  And  Mr. 
Gercke  in  the  Division  of  Compliance  stated  that  his  allotment  for 
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fiscal  year  1970  was  33,  but  he  only  had  18  attorneys  and  seven  non- 
professional members.  I  would  assume  this  runs  throughout  the  Com- 
mission, and  that  the  204  unfilled  allocated  staff  positions  are  spread 
out  all  over  the  Commission. 

Chairman  Weinberger.  They  are ;  yes.  And  they  are  positions,  secre- 
tarial positions,  custodial  positions,  as  well  as  professional  positions. 

Mr.  Oden.  In  fact,  when  you  look  at  your 

Chairman  Weinberger.  There  is  one  other  thing- 1  think  you  should 
bear  in  mind  that  although  you  have  the  figure  of  the  forced  strength 
there  is  a  Bureau  of  the  Budget  limit  on  the  degree  of  authorized 
strength  that  we  are  allowed  to  fill,  and  our  limit  is  well  under  our 
formal  authorized  strength. 

Mr.  Oden.  Yes.  That  wouldn't  be  15  percent,  though,  would  it? 

Chairman  Weinberger.  No,  it  isn't  that  hiixh.  We  have  several 
vacancies.  There  is  no  question  about  that, 

Mr.  Oden.  In  fact,  as  of  the  end  of  1969  you  had  204  vacancies  and 
at  the  same  time  for  fiscal  year  1971  you  are  only  actually  requesting 
a  net  increase  of  eight  people. 

Chairman  Weinberger.  Well,  we  are  only  asking  a  net  increase  in 
the  authorized  strength  of  eight  employees. 

Mr.  Oden.  That's  right. 

Chairman  Weinberger.  But  we  will  not  be  allowed  under  current 
restrictions  to  fill  the  full  authorization. 

Mr.  Oden.  It  seems  difficult  to  understand  how  your  agency  will  lie 
able  to  keep  up  with  the  economy  growing  at  the  rapid  rate  and  the 
population  increasing.  This  seems  particularly  true  in  regard  to  your 
Bureau  of  Deceptive  Practices,  which  you  state  in  your  budget  mes- 
sage is  the  vanguard  of  the  Federal  Trade  Commission.  You  note  that 
your  applications  for  complaint  in  deceptive  practices  increased  in 
1969  from  10,152  to  12,500  in  1970,  and  your  estimate  for  1971  is  16,250, 
hut  you  are  only  increasing,  or  only  requesting  a  staff  increase  of  14 
employees  to  handle  this  great  jump  plus  the  new  projects  that  you 
are  creating,  like  your  standards  group  and  more  requests  for  scientific 
advisers  to  the  staff  of  attornej-s.  It  is  difficult  to  see  how  the  Federal 
Trade  CommissioTi  in  its  consumer  protection  activities  is  going  to  be 
able  to  keep  up  with  the  population  ajnd  economy. 

Chairman  Weinberger.  We  have  hopes  of  two  things.  We  have  first 
of  all  the  fact  that  the  Commission  in  December  dismissed  a  great 
many  old  and  stale  cases  which  seemed  to  be  to  the  members  at  that 
time  to  be  less  profitable  to  pursue  than  new  ones,  and  this  has  freed 
a  fair  amount  of  available  time  among  the  existing  staff  members. 
And  we  also  have  high  hopes  that  some  of  the  new  people  we  recruit 
will  through  better  management  techniques  be  able  to  secure  a  higher 
rate  of  production  than  in  the  past, 

INIr.  Oden.  That  will  be  reflected  I  assume  from  your  figures  sliowing 
that  in  1967  in  the  Bureau  of  Deceptive  Practices  666  investigations 
were  opened,  in  1968,  it  dropped  to  333,  in  1969  only  192  investigations 
wei-e  opened,  and  you  state  that  this  means  that  more  than  12,000  writ- 
ten pleas  for  action  or  assistance  were  turned  down.  Yesterday  we 
had  testimony  from  two  of  your  staff  members  in  the  Bureau  of  Ke- 
straint  of  Trade  and  they  said  that  it  is  critical  right  now  that  the 
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Commission  move  in  mergers  mnch  more  vigorously  than  they  are  now, 
but  wlien  you  examine  the  requests  for  additional  attorneys  and  addi- 
tional professional  help  it  doesn't  seem  that  there  is  anything  they 
could  do  except  to  try  to  keep  their  heads  above  water. 

Chairman  Weinberger.  Well,  when  you  examine  some  workload  of 
some  of  the  attorneys  in  that  Bureau  I  think  you  would  find  that  there 
is  room  for  additional  assignments. 

Mr.  Oden.  Of  course,  it  is  just  a  matter  of  time  as  far  as  moving 
bodies  from  one  place  to  another — it  is  like  the  old  Dutchman  and  the 
dike.  You  stick  your  finger  in  one  hole  and  another  one  pops  open  and 
you  try  to  get  that  erne  and  another  one  and  another  one. 

You  moved  one  third  of  your  Bureau  of  Textiles  and  Furs  and  tried 
to  spread  them  out  I  guess.  It  just  doesn't  seem  that  this  could  go  on 
for  any  extended  length  of  time. 

Cliairman  Weinberger.  Well,  as  I  say  we  have  hopes  that  when  the 
readjusted  workload  is  allocated  to  the  existing  personnel  and  when 
the  new  people  we  are  trying  to  recruit  appear,  then  we  will  be  able 
to  try  to  do  tlie  job  Congress  rightly  wants  us  to  do. 

Mr.  Oden.  Isn't  this  a  cj[uite  serious  problem,  and  isn't  it  true  that  in 
order  to  have  an  effective  staif  attorney  at  the  Federal  Trade  Commis- 
sion it  takes  a  mininuim  of,  say  a  year  of  experience,  possibly  two  or 
three  before  he  is  real  expert  in  his  field. 

The  Chairman  just  pointed  out,  in  fact  as  I  know  from  experience 
at  the  Commission  myself,  most  of  the  flammable  fabrics  inspectors 
are  not  even  attorneys  so  you  won't  ever  be  able  to  reallocate  or  reas- 
sign those  men.  You  will  have  to  hire  the  new  attorneys.  More  than 
likely  they  will  be  inexperienced,  at  least  attorneys  not  acquainted  with 
the  statutes  that  the  Commission  enforces,  and  you  are  just 

Chairman  Weinberger.  What  you  are  mentioning  are  unquestion- 
ably prol)lems  of  internal  management  of  the  agency  and  the  assign- 
ment of  personnel  where  their  work  will  produce  the  greatest  benefits 
and  the  most  effective  results.  And  those  are  all  things  that  we  cer- 
tainly have  in  mind  and  hope  to  accomplish. 

In  addition  to  that,  I  think  vre  have  to  bear  in  mind  that  we  are  in 
the  process  of  looking  at  the  internal  organization  of  the  Commission 
and  looking  at  a  broadened  field  of  responsibility  for  the  field  offices 
so  as  to  make  a  more  effective  use  of  personnel  directly  in  the  field,  and 
I  hope  this  will  have  an  impact  not  only  on  the  numbers  but  on  the 
efi'ectiveness  of  the  work. 

Mr.  Dingell.  If  you  will  yield,  Mr.  Oden,  I  note  here  the  budget 
makes  a  statement  I  think  pretty  indicative  of  the  problem  that  you 
have  down  there,  and  I  think  you  ought  to  devote  your  severe  atten- 
tion to,  and  I  am  quoting  from  page  75.  It  says: 

During  1969  only  42  attorneys  were  attempting  to  handle  the  entire  enforce- 
ment caseload  of  the  bureau.  The  42  attorneys  included  two  division  chiefs,  and 
three  senior  grade  attorneys  who  assisted  them  and  handled  practically  no  cases 
themselves. 

Chairman  Weinberger.  I  am  sorry,  Mr.  Chairman.  Which  Bureau 
is  this? 

Mr.  Dingell.  Deceptive  Practices. 
Chairman  Weinberger.  Thank  you. 
Mr.  Dingell.  Deceptive  Practices. 
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"The  number  of  effective  case  producers  shrinks  even  more  when 
necessary  details  to  other  duties  are  considered."  Then  I  want  you  to 
listen  to  this  language  here,  and  this  is  a  statement  of  the 
Commission. 

The  case  producing  attorneys  labored  assiduously  during  1969,  and  have 
compiled  quite  a  record.  They  completed  about  500  new  and  auxiliary  investiga- 
tions, secured  the  approval  of  84  complaints,  and  the  issuance  of  68  tinal  orders 
to  cease  and  desist.  We  can  only  hope  that  production  at  this  rate  will  continue 
in  1970,  since  the  enforcement  divisions  have  lost  by  resignation,  transfer  and 
illness,  ten  of  their  most  effective  case  producing  attorneys,  and  replacements, 
no  matter  how  talented,  require  at  least  a  year  to  swing  into  full  production. 

Chairman  Weinberger.  It  would  be  my  hope  that  it  won't  require  a 
year  for  the  new  attorney  of  the  kind  we  want  to  recruit  to  swing  into 
full  production. 

Mr.  DiNGELL.  Well,  you  know  one  thing  that  troubles  me  is  everj^- 
body  spends  their  time  knocking  the  staff'  and  the  employees  dow^n  at 
the  Federal  Trade  Commission.  I  don't  happen  to  be  one  of  those. 
Chairman  Weinberger.  I  am  not  one  of  them  either. 
Mr.  Dingell.  I  think  you  may  very  well  have  morale  problems 
developing  down  there  in  the  agency  but  I  have  the  feeling  that  it  will 
flow  more  from  the  fact  that  the  staff  down  there  doesn't  get  the  kind 
of  support  and  the  kind  of  acceptance  from  the  leadership  that  I  be- 
lieve that  they  are  entitled  to.  Now,  my  experience  with  the  Federal 

Trade  Commission  I  can't  say  is  as  extensive  as  yours 

Chairman  Weinberger.  It  is  much  more  extensive  than  mine, 
Congressman. 

Mr.  Dingell  (continuing).  But  I  think  that  you  do  have  an  overall 
superb  staff,  and  you  do  have  a  good  agency.  And  I  must  tell  you  quite 
frankly,  sir,  I  greatly  resent  those  critics  who  take  a  quick  5-mont]i 
look  at  the  Federal  Trace  Commission  and  then  trot  back  to  a  lucra- 
tive law  practice. 

Chairman  Weinberger.  I  have  no  doubt  whatever  that  there  are 
many  competent,  dedicated,  able  people  at  the  Federal  Trade  Com- 
mission, and  part  of  our  task  is  to  identify  them  and  to  encourage 
them  with  improved  management  methods. 

Mr.  Dingell.  As  a  matter  of  fact,  I  would  say  to  you  that  if  you 
would  expect  to  be  effective,  you  should  begin  to  view  your  agency  as 
a  group  of  effective  producers  and  to  come  to  the  early  conclusion  that 
the  drones  are  quite  limited  in  number. 

Chairman  Weinberger.  I  think  this  is  unquestionably  true. 
Mr.  Dingell.  And  I  think  any  other  approach  from  real  leadership 
in  your  kind  of  agency  is  going  to  result  in  some  pretty  destructive 
effects. 

Chairman  Weinberger.  I  think  there  are  many  good  people  and 
tlie  problem  is,  as  I  say,  to  identify  them.  I  think,  as  unfortunately  is 

the  case,  there  are  some  who 

Mr.  Dingell.  As  a  matter  of  fact,  I  think  you  got  a  little  bit  of  per- 
spective here  by  saying  you  are  going  to  identify  effective  people.  I 
think  you  perliaps  ought  to  have  a  program  to  identify  ineffectiveness. 
Chairman  Weinberger.  Well,  the  program  that  I  have  in  mind 
would  identify  both,  and  we  would  certainly  hope  not  only  with  those 
but  with  the  vacant  position  to  secure  a  degree  of  improved  morale 
and  enthusiasm  for  the  job  that  will  resu'    'n  some  increased  produc- 
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tion  by  the  people  who  are  there  as  well  as  the  new  people  we  hope  to 
employ. 

Mr.  DiNGELL.  I  try  to  approach  things  positively  rather  than  nega- 
tively and  I  think  that  this  is  the  way  that  you  are  going  to  be 
effective  down  there. 

Chairman  Weinberger.  Well,  we  have  some  448  attorney  positions, 
and  I  am  quite  convinced  that  the  majority  of  those  are  of  the  same 
able  quality  and  efTectiveness  that  you  have  mentioned. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Mr.  Chairman,  following  this  one  step  further,  have  you 
had  any  discussions  with  the  younger  attorneys  on  your  staff  as  far  as 
tlie  high  turnover  rate  you  have  'l  I  know  that  all  Government  agencies 
that  hire  young  attorneys  have  this  problem  but  at  the  Commission  it 
seems  to  be  a  critical  one.  Not  only  do  you  have  trouble  finding  ex- 
perienced attorneys,  but  about  the  time  that  you  get  a  young  attor- 
ney trained,  he  finds  that  because  of  the  operation  of  the  Commis- 
sion or  the  workload  that  it  is  dissatisfying  or  not  challenging  and  he 
goes  and  finds  another  job,  often  with  other  Government  agencies. 
I  am  wondering  if  you  have  discussed  this. 

Chairman  Weinberger.  Oh,  yes,  we  have  a  group  at  the  Com- 
mission called  the  Professional  Advisory  Committee  on  Internal 
Management,  PACIM  I  believe — and  I  have  met  with  them  and 
we  have  had  discussions  with  them.  Some  of  the  ideas  that  we  are 
putting  into  the  improved  capability  of  the  field  offices  systems  from 
these  talks,  and  some  of  the  younger  attorneys  have  been  disheartened 
as  you  say  by  being  assigned  almost  exclusively  to  investigatory 
activity  rather  than  the  trial  of  cases  in  the  field,  and  we  hope  very 
much  to  correct  that  by  the  improved  capability  and  the  improved 
assignment  of  responsibilities  to  the  field  offices  and  to  their  attorneys. 
But  this  is  unquestionably  a  problem.  Part  of  it  of  course  is  that  an 
attorney  just  out  of  a  top  grade  law  school  now  who  has  made  a  fine 
record  can  expect  to  start  at  anywhere  from  $16,000  to  $18,000  a  year 
if  he  wishes  to  go  into  a  fairly  large  city  law  firm.  Well,  the  Govern- 
ment can't  match  this.  We  do  have  other  attractions  to  the  work.  And 
a  lot  of  the  younger  attorneys  at  the  agency  that  I  have  talked  to  are 
aware  of  these  attractions.  I  have  high  hopes  that  many  of  the  younger 
attorneys  I  have  talked  to  will  want  to  stay  with  us.  And  I  know 
that  if  they  do,  they  will  do  a  fine  job. 

Mr.  Oden.  Of  course,  this  is  one  point  that  Commissioner  Elman 
in  particular  has  pointed  out  several  times — priorities,  trivia,  things 
such  as  this. 

Chairman  Weinberger.  He  has  made  very  useful  and  very  fine 
suggestions  that  we  have  acted  on,  in  many  cases  designed  to  improve 
not  only  the  lot  but  the  kind  of  work  of  the  younger  attorneys  so 
that  they  will  have  more  enthusiasm. 

Mr.  DiNGELL.  I  would  like  to  raise  a  question  here  I  think  is 
pretty  relevant.  I  have  heard  a  number  of  comments  and  statements 
in  the  press  about  the  FTC  beginning  to  send  people  out  in  the  field 
to  actually  handle  enforcement  and  become  a  consumer  representative 
bureau,  and  that  you  were  going  to  have  people  in  virtually  every 
city  in  the  country  to  do  this  kind  of  work.  I  am  rather  curious  as 
to  how  you  are  going  to  accomplish  this  August  goal,  carry  out  in- 
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creased  enforcement  and  higlily  complex  merger  and  antitrnst  cases, 
and  maintain  your  present  level  of  enforcement  in  flammable  fabrics 
and  to  do  so  within  the  bounds  of  your  budget.  This  is  a  question  that 
troubles  me  greatly. 

If  you  can  do  it,  you  probably  will  be  the  next  Administrator 
of  the  Bureau  of  the  Budget,  because  you  will  have  solved  on  of  the 
great  personnel  problems  of  this  Nation. 

Chairman  Weinberger.  We  have,  Mr.  Chairman — perhaps  you 
have  not  seen  a  correct  interpretation  in  the  press  of  what  it  is  we 
hope  to  do  in  the  field.  What  we  have  talked  about  is  the  coordination 
in  the  field  of  the  numerous  governmental  activities  that  are  directed 

toward  consumer  protection.  There  are  many  agencies ■ 

Mr.  DixGELL.  Now,  just  a  minute.  Is  that  a  responsibility  that  you 
have  under  the  law?  Are  you  given  the  duty  of  getting  into  adminis- 
trative functions  within  the  other  executive  agencies?  If  so,  I  would 
like  to  have  you  cite  your  authority  at  this  time  ? 

Chairman  Weinberger.  No,  we  are  not  getting  into  the  other  ad- 
ministrative functions  of  other  agencies.  Our  hope  in  this  is  to  in- 
sure that  our  own  work  will  be  more  effectively  done  if  we  coordinate 
and  can  see  that  the  activities  of  the  Federal,  State,  and  local  govern- 
ments in  these  areas  are  coordinated  and  directed  toward  consumer 
protection.  Now,  this  doesn't  take  any  additional  manpower.  This 
simply  means  that  the  Federal  Trade  Commission  will,  as  we  hope 
it  can,  work  out  through  our  Federal  offices,  bring  together  the  repre- 
sentatives of  the  various  Federal,  State,  and  local  people  to  sit  in  areas 
and  in  bodies  so  that  the  consumer  when  he  writes  to  the  Federal 
Trade  Comm-ission,  for  example,  and  presents  a  complaint,  does  not 
have  to  be  told :  I  am  sorry,  there  is  nothing  we  can  do  for  you  be- 
cause this  is  not  an  interstate  commerce  matter,  period. 

What  we  hope  he  will  be  told  is  while  this  particular  agency  to 
which  you  have  written  cannot  do  anything,  there  are  other  agencies 
of  the  Federal  Government,  State  government,  or  local  government, 
naming  them,  directing  the  consumer  toward  these  areas  where  their 
complaint  can  be  properly  taken  care  of.  The  Federal  Trade  Com- 
mission has  substantial  assigned  duties  in  the  field  of  consumer  educa- 
tion, and  these  we  hope  to  coordinate  so  that  the  consumers  can  be  ad- 
vised of  the  principal  types  of  fraud  being  practiced  and  the  ways  of 
protecting  themselves  against  them. 

I  don't  envision  this  as  any  increase  in  the  power  or  authority  of 
the  Federal  Trade  Commission.  I  envision  it  as  a  better  use  of  man- 
power which  can  result  in  taking  care  of  consumer  complaints  by  the 
agency  that  it  is  properly  assigned  to  do  to  see  that  the  consumer 
gets  better  service  as  well  as  the  Trade  Commission  staying  within 
the  bounds  of  the  very  considerable  authority  that  it  now  has. 

Mr.  DiNGELL.  I  wonder  if  this  is  a  function  that  should  be  carried 
out  hy  FTC  in  the  field  or  should  it  be  done  in  Washington.  Are  you 
going  to  put  your  emphasis  in  the  field  in  this  or  just  in  Washington  ? 
Chairman  Weinberger.  We  are  not  going  to  add  anything  to  the 
total  resources  of  the  Commission.  We  are  going  to  try  to  redistribute 
the  resources  of  the  Commission  so  that  where  the  bulk  of  these  con- 
sumer complaints  and  where  the  bulk  of  the  consumer  protection  ac- 
tivity necessarily  has  to  take  place  is  serviced  by  people  in  those  areas. 
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But  I  don-t  envision  that  this  involves  any  major  change  in  the  Wash- 
ington size  of  the  Commission.  I  do  envision  it  as  improving  the  capa- 
bility of  the  field  offices.  We  have  a  very  substantial  number  of  people 
in  the  field,  and  at  the  moment  their  activities  are  primarily  directed 
toward  investigating  matters,  following  which  they  are  no  longer 
authorized  to  proceed  either  with  proposed  settlements  or  with  the 
trial  of  the  cases  that  may  develoj).  And  I  think  a  more  efficient  use 
of  their  time  and  of  the  Commission's  resources  would  be  to  try  to 
develop  a  better  capability  in  the  field. 

Mr.  DiNGELL.  I  don't  think  either  one  of  us  are  prepared  at  this  mo- 
ment to  discuss  the  matter  in  detail,  but  I  have  the  feeling  that  if 
those  folks  have  idle  time  on  their  hands  they  could  commence  some 
investigations. 

Chairman  Weinberger.  Well,  their  investigatory  work  at  the  mo- 
ment is  rather  severely  limited  by  directions  from  Washington,  and 
what  I  hope  to  do  is  free  them  so  that  on  their  own  responsibility  and 
within  their  own  discretion  properly  supervised  in  Washington,  they 
will  have  an  opportunity  to  do  just  that. 

Mr.  PoimN.  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  P0T\^N.  Chairman  Weinberger,  though,  I  think  that  in  fairness 
one  has  to  acknowledge  that  the  press  in  this  town  at  least  has  carried 
accounts  from  both  the  White  House  and  your  agency,  and  they  can 
be  placed  in  the  record  if  that  becomes  necessary,  that  rather  had  the 
aura  of  giving  the  reader  to  understand  that  there  were  going  to  be 
FTC  employees  walking  into  stores  on  main  streets  pretty  much 
throughout  the  country,  that  that  was  a  new  aggressive  pro  consumer 
protection  posture. 

Chairman  Weinberger.  I  don't  see  how  any  accurate  press  account 
could  possibly  have  given  that  impression  because  the  statement  I 
hfive  jiiade  reT)pnted1y  liap  been  that  I  tliouglit  an  improper  role  for  the 
Federal  Trade  Commission  was  on  main  street  or  in  a  supermarket, 
that  what  I  thought  was  the  proper  role  was  for  the  Federal  Govern- 
ment to  try  to  develop  some  guidelines  and  increase  consumer  educa- 
tion so  properly  staifed  and  properly  activated  State  and  local  units 
could  do  this. 

I  think  the  very  last  thing  for  the  Federal  Trade  Commission  to  do 
is  to  attempt  to  determine  whether,  for  example,  each  box  of  soap 
which  is  the  example  used,  is  full  or  half  full  in  each  supermarket. 
So  I  don't  see  how  any  responsible  press  account  could  possibly  have 
given  the  impression  you  cite. 

Mr.  Po-n'iN.  Well,  the  point  being  of  course  that  you  have  194  field 
attorneys,  of  whom  apparently  some  37  were  assigned  to  truth  in  lend- 
ing "substantially  on  a  full-time  basis."  So  what  you  really  have  is 
157  attorneys  in  the  field  scattered  through  a  society  of  some  200 
million  people,  and  as  you  sugaest  that  is  a  pretty  thin  line. 

Chairman  Weinberger.  Well,  it  is  not  only  a  thin  line,  I  think  it  is 
an  improper  role  for  the  Federal  Government  to  play.  I  don't  think 
that  the  Federal  Government  has  any  business  doing  that  kind  of 
thing.  I  think  the  Federal  Government  can  be  of  assistance  to  State 
and  local  government,  and  State  and  local  government  as  Avell  as  the 
private  sector  are  fortunately  taking  an  increased  interest  in  this  field. 
But  the  very  last  thing  I  would  want  the  Federal  Trade  Commission 


860 

or  any  Federal  agency  to  try  to  do  would  be  to  get  right  down  into  the 
local  stores  and  the  individual  local  activities  of  day-to-day  business 
or  the  day-to-day  life  of  the  citizen.  I  don't  think  that  is  the  role  that 
Congress'intends  for  the  Commission,  and  it  certainly  isn't  any  role 
that  I  intended  to  have  the  Commission  play. 

Mr.  PoTV'iN.  Well,  certainly  you  are  not  responsible  for  some  of  the 
newspaper  accounts. 

Chairman  Weinberger.  Xo. 

Mr.  PoT^ix.  I  didn't  mean  to  imply  that. 

Mr.  DiNGELL.  Mr.  Oden. 

Mr  Oden.  Mr.  Chairman,  I  think  one  point  that  sometimes  is  lost 
when  we  discuss  consumer  affairs  is  the  role  of  the  antitrust  laws. 
When  you  talk  about  the  Robinson-Patman  Act  and  Clayton  Act  and 
section  V  of  the  Federal  Trade  Commission  Act,  when  they  are  en- 
forced vigorously  and  aggressively  the  consumer  is  the  one  who  usu- 
ally will  benefit  in  the  end. 

Chairman  Weinberger.  Oh,  I  agree  with  you  fully.  I  think  the 
greatest  protection  to  the  consumer  in  the  long  run  is  a  vigorous  en- 
forcement of  the  antitrust  laws,  because  enforcement  is  the  worst 
thing  that  can  happen  that  I  know  to  the  consumer.  I  don't  have  any 
doubt  about  that. 

Mr.  Oden.  It  appears  that  sometimes,  again,  noting  that  statements 
made  in  the  press  can  certainly  not  all  be  attributed  to  you  or  any 
member  of  the  Commission,  the  press  sometimes  in  discussing  con- 
sumer issues  focusing  in  on  the  Federal  Trade  Commission  talk  in 
terms  of  money  spent  on  antitrust  problems,  so  much  money  that 
should  have  gone  to  consumer  affairs,  and  for  some  reason  they  seem 
to  lose  sight  of  the  fact  that  antitrust  laws  do  in  the  long  run  affect 
the  consmner.  In  fact  they  affect  him  much  more  than  some  of  the  de- 
ceptive and  false  advertising  practices  and  such,  at  least  in  his  pocket- 
book. 

Mr.  DiNGELL.  Mr.  Chairman,  I  have  just  one  more  question  here 
which  I  would  like  to  raise.  You  say  at  page  6  of  your  very  fine  state- 
ment about  the  middle  of  the  page,  the  third  paragraph,  "Some  of  the 
Commissioners  are  of  the  view  that  we  are  devoting  a  disproportion- 
ate amount  of  our  resources  to  investigate  cases  which  are  subsequently 
closed  by  the  Commission,  and  others  feel  that  this  investigatory  ac- 
tivitv  has  contributed  to  the  enforcement  of  the  Robinson-Patman 
Act.'' 

Now,  I  am  curious,  Mr.  Chairman,  as  to  how  you  and  the  Commis- 
sion can  possibly  lay  down  guidelines  and  rules  that  are  going  to 
enable  you  to  sort  the  sheep  from  the  goats  before  you  commence  your 
invest  iiratory  process  ? 

Chairman  Weinberger.  Well,  I  don't  really  know  that  you  can, 
and  the  paragraph  is  not  designed  really  to  indicate  that  there  is 
any  ability  to  pick  out  a  specific  case  and  look  at  it  ahead  of  time 
and  say  that  we  won't  look  at  it  because  we  are  going  to  close  it 
later.  I  think  the  idea  there  that  we  are  trving  to  convey  is  that  there 
has  been  disagreement  within  the  Commission  but  that  some  people 
feel  that  the  mere  opening  of  an  investigation  even  if  the  evidence 
does  not  appear  to  be  there  at  the  time  is  going  by  its  effect,  deter- 
rent effect  to  contribute  to  the  actual  enforcement  of  the  act. 
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That  paragraph  indicates,  or  is  designed  to  indicate  some  of  the 
disagreement  that  has  been  reported  as  to  Commission  action  in  the 
past.  But  certainly  there  is  no  feeling  on  my  part  that  we  should 
suddenly  decide  that  we  are  not  going  to  investigate  something  be- 
cause it  might  ultimately  lead  to  a  situation  in  which  we  don't  have 
any  evidence.  But  I  think  there  are  areas  where  there  are  more  likely 
to  be  violations,  certain  industries  in  food  and  clothing  and  that  kind 
of  thing,  that  are  of  particular  importance  to  people  generally  where 
you  are  more  likely  to  turn  up  some  kind  of  violations  than  in  other 
.broadened  industry  classifications.  And  that  paragraph  certainly 
isn't  designed  to  indicate  any  particular  way  in  which  we  are  going 
to  go,  but  it  is  designed  to  indicate  to  the  Congress  that  this  is  one 
of  the  causes  of  the  disagreement.  That  after  a  matter  is  opened 
and  it  has  had  to  be  closed,  and  frequently  by  unanimous  vote  of 
the  commission,  you  have  a  situation  in  which  some  will  say,  well, 
you  should  never  have  opened  it  and  others  will  say,  well,  the  very 
fact  that  we  did  has  helped.  And  that  is  one  of  the  causes  or  perhaps 
one  of  the  reasons  why  there  has  been  some  publicly  reported  dis- 
agreement in  the  past. 

Mr.  DiNGELL.  Could  I  observe  this.  I  have  the  feeling — I  have  been 
a  prosecutor,  I  have  been  a  lawyer.  I  am  also  a  chemist  and  I  know 
a  little  bit  about  basic  research  and  things  of  this  kind,  and  I  have 
the  distinct  feeling  that  most  of  these  investigations  you  can't  really 
tell  what  you  will  find  until  you  finish. 

Chainnan  Weixberoer.  No.  I  think  that  is  probably  right.  You  can 
T  think  have  some  idea  of  the  pattern  if  you  have  an  experience  over 
the  years,  as  many  people  who  do  the  investigative  work  do,  as  to 
whether  or  not  a  particular  line  of  an  inquiry  in  that  particular  in- 
dustry is  going  to  prove  fruitful  or  not.  You  certainly  can't  make  a 
guaranteed  prediction.  It  is  I  think  very  similar  to  chemical  or  min- 
eral exploration,  something  of  that  kind  but  you  have  to  have  some 
idea,  a  ireneral  idea  where  to  start  because  we  simply  don't  have  the 
resources  to  pursue  every  trail  that  looks  as  if  it  might  be  promising. 
Mr.  DiNGELL.  I  see. 

Mr.  CoNTE.  The  only  observation  T  want  to  make  is  that  if  \ou  are 
not  confused  now  you  certainly  will  be  wlien  the  Appropriations  Com- 
mittee gets  through  with  you.  They  Avill  think  you  ha^-e  got  too  many 
employees  and  too  much  money. 

Chairman  Weinberger.  I  think  I  should  have  studied  more  care- 
fully for  today  than  for  Monday. 

Mr.  CoNTE.  I  hope  you  don't  walk  out  of  liere  today  ot)  Cloud  0 
in  terms  of  backing-  for  more  funds  and  more  staff  and  go  into  the 
committee  Monday  like  that. 

Mr.  Dingell.  You  know,  my  views  in  this  area  are  at  variance  with 
the  Appropriations  Committee.  Happily,  I  am  able  to  tell  you  that  my 
views  prevailed  on  several  matters  last  year.  I  am  not  sure  that  they 
would  prevail  on  this. 

Mr.  Chairman,  we  do  thank  you  for  your  presence  and  your  very 
fine  statement.  I  don't  want  you  to  feel  tliat  sharp  questions  from  the 
committee  indicate  any  lack  of  respect  or  affection  for  you  or  that 
they  mdicate  any  desire  that  you  should  be  less  than  fully  and  com- 
pletely successful  in  your  new  and  very  difficult  undertaking. 
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Chairman  Weinberger.  Well,  I  ai)])reciated  very  much  the  s])irit 
of  the  reception  I  have  had  this  morning  and  the  very  helpful  inquiries 
of  the  committee.  I  think  we  are  all  interested  in  precilfely  the  same 
goals,  and  I  need  all  the  help  I  can  possibly  get. 

Mr.  DiNGELL.  Well,  we  certainl}'  thank  you. 

Chairman  Weinberger.  Thank  you,  sir. 

Mr.  Dingell.  The  committee  notes  that  an  old  and  valued  friend  of 
the  Chair  and  of  this  committee  is  present  with  us,  Commissioner 
Maclntyre,  Commissioner,  would  you  like  to  proceed  with  your  state- 
ment at  this  time  or  would  you  like  to  defer  to  a  time  later  when  it 
would  be  convenient  for  you  ? 

Commissioner  MacIntyre.  To  what  time,  defer  to  what  time? 

Mr.  Dingell.  Well,  to  a  time  that  the  staff  could  work  out  wliich 
would  be  mutually  satisfactory  to  you  ? 

Commissioner  MacIntyre.  I  believe  it  would  be  better  to  defer  it 
perliaps. 

Mr.  Dingell.  I  think  in  view  of  the  lateness  of  the  time  it  might  be 
well  for  us  to  do  so.  I  would  be  happy  to  hear  you  if  you  would  like 
to  be  heard.  But  I  very  much  doubt  that  we  could  give  you  the  kind 
of  courteous  and  gracious  hearing  that  you  are  certainly  entitled  to 
and  that  I  am  your  friend  of  longstanding  would  like  to  afford  you. 
If  W9  could,  Commissioner,  if  we  defer  to  a  time  later,  I  think  it  might 
be  helpful. 

Commissioner  MacIntyre.  All  right. 

INIr.  Dingell.  Yes.  Gentlemen,  we  wish  to  thank  three  members  of 
the  Commission,  the  Chairman,  Commissioner  MacIntyre,  and,  of 
course,  our  friend  Commissioner  Elman  for  their  presence.  Gentle- 
men, it  is  always  an  honor  to  have  you  before  this  committee,  and  we 
thank  you  very  much. 

If  there  is  nothing  further  to  come  before  the  subcommittee,  we 
stand  in  adjournment  until  the  call  of  the  Chair. 

(Whereupon,  at  12 :15  p.m.  February  27,  1970,  the  sucommittee  ad- 
journed, subject  to  the  call  of  the  Chair.) 
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House  of  Representatives, 
Special  Subcommittee  on  Small  Business 

AND  the  Robinson-Patman  Act, 
Select  Committee  on  Small  Business, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:  10  a.m.,  in  room 
2359,  Eayburn  House  Office  Building,  Hon.  John  D.  Dingell,  chairman 
of  the  subcommittee,  presiding. 

Pi'esent :  Representatives  Dingell  and  Horton. 

Also  present :  Representative  Hungate  of  the  full  committee.  Gregg 
Potvin,  general  counsel ;  T.  J.  Oden,  subcommittee  counsel ;  and  Fred 
M.  Wertheimer,  minority  counsel. 

]Mr.  Dingell.  The  subcommittee  will  come  to  order. 

This  morning  the  subcommittee  is  honored  to  have  two  distinguished 
members  of  the  Federal  Trade  Commission  as  our  guests  for  such 
statements  as  they  choose  to  give. 

Our  first  witness  is  the  Honorable  ]Mary  Gardiner  Jones. 

Commissioner  Jones,  we  are  very  honored  to  have  you  with  us  and 
the  Chair  is  well  aware  of  your  distinguished  work  with  the  Commis- 
sion and  we  are  certainly  privileged  to  have  you  with  us  this 
morning. 

Before  you  proceed,  if  you  will  identify  the  gentleman  with  you — 
I  understand  he  is  your  assistant. 

Commissioner  Jones.  That  is  correct.  Congressman,  thank  you  very 
much. 

This  is  Mr.  Edward  Heiden.  He  is  my  economic  adviser,  from  the 
I'niversity  of  Wisconsin.  He  is  on  leave,  and  on  my  staff  for  the  year. 

Mr.  Dingell.  Mr.  Heiden,  we  are  happy  to  welcome  you. 

The  Chair  recalls  at  a  time  past  that  you  employed  as  legal  adviser 
a  very  dear  friend  of  mine  by  the  name  of  Grundman. 

Commissioner  Jones.  That  is  correct. 

]Mr.  Dingell.  Who  is  now  successfully  practicing  law  down  in  the 
Stnte  of  Texas. 

Commissioner  Jones.  That  is  what  I  hear  from  him. 

Mr.  Dingell.  T  hear  from  him  occasionally,  and  his  youngster,  who 
is  my  godson,  is  doing  very  well. 

Commissioner  Jones.  It  was  vei\y  good  to  have  him ;  I  am  always 
sorry  to  lose  my  assistants  so  quickl}'. 

^Ir.  Dingell.  We  are  certainly  delighted  to  have  you  wi*-]!  us  this 
morning.  Commissioner. 

■863) 
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TESTIMONY  Or  HON.  MARY  GARDINER  JONES,  COMMISSIONER, 
FEDERAL  TRADE  COMMISSION,  ACCOMPANIED  BY  EDWARD  J. 
HEIDEN,  ECONOMIC  ADVISER 

Commissioner  Jones.  I  would  like  very  much,  with  the  committee's 
permission,  to  speak  briefly  and  orally  this  mornino;,  and  then  submit 
to  vou  are  more  formal  statement  which  I  have,  but  have  not  3'et  put 
in  final  form. 

Mr.  DiNGELL.  This  is  entirely  appropriate,  and  without  objection 
it  will  be  so  done,  and  leave  is  .^iven  to  submit  the  statement  in  such 
fashion  and  at  such  time  as  you  see  appropriate. 

rommissioner  Jones.  Thank  you  very  much. 

(The  statement  follows :) 

Statement  of  Mary  Gardiner  .Tones.  Commissioner. 
Federal  Trade  Commission 

Members  of  the  Committee — I  am  delij^hted  to  bp  here  and  to  participate  in 
what  I  regard  as  very  important  and — to  the  Commission — very  helpful  hearings 
on  the  Commission's  enforcement  of  the  Robinson-Patman  Act. 

I  am  a  strong  believer  in  that  Act.  It  strikes  at  pricing  conduct  which  ran 
have  severe  adverse  competitive  impact.  It  is  an  important  part  of  the  antitrust 
laws  which  are  designed  to  promote  the  welfare  of  the  consumer  by  preventing 
the  imposition  of  unlawful  restraints  on  competition.  It  is  this  competition  to 
which  we  look  to  ensure  the  consumer  the  type  and  variety  of  high  quality  goods 
that  he  wants  at  prices  that  he  can  afford. 

If  the  competitive  .system  fails  to  operate  effectively,  the  consumer  is  the  ulti- 
mate victim. 

The  Robinson-Patman  Act  fosters  the  kind  of  competition  that  benefits  con- 
sumers by  preserving  equal  competitive  opportunities  for  small  businessmen. 
Frequently  it  is  the  small  specialized  seller  that  is  best  able  to  cater  to  the  indi- 
vidual tastes  and  desires  of  different  population  segments  while  the  national 
company  more  typically  serves  the  so-called  average  consumer.  Frequently — 
also — innovation  and  creativity  is  the  forte  of  the  small  businessman  rather  thnn 
of  the  large  multiproduct  national  corporation. 

On  the  other  hand,  neither  the  Robinson-Patman  Act  itself,  nor  the  Commis- 
sion in  its  enforcement  of  that  Act.  is  concerned  with  maintaining  inefficient 
businessmen — he  they  small  or  large — in  business.  The  Act  addresses  itself  to 
the  need  to  ensure  that  all  competitors  start  out  on  an  equal  footing  and  are  not 
hampered  by  unfair  exercises  of  market  power  unrelated  to  competitive 
efficienry. 

The  Robinson-Patman  Act  also  benefits  the  consumer  by  focusing  on  the  long 
range  benefits  of  price  competition  in  our  economy.  If  special  price  concessions 
are  made  to  a  few  favored  purchasers,  this  does  not  necessarily  mean — as  many 
assume — that  the  consumer  will  automatically  reap  the  benefit  from  them  in  the 
form  of  lower  prices — either  immediately  or  over  the  long  term.  There  is  no 
assurance  that  such  price  cuts  will  be  passed  on  to  the  consumer  by  the  favored 
purchaser.  Moreover,  even  if  they  are  passed  on  initially,  there  is  no  assurance 
that  the  lowered  retail  prices  will  continue  in  that  market.  Where  illegal  price 
discriminations  are  engaged  in.  the  likely  consequences  that  competitors  will  be 
driven  out  and  concentration  increased,  or  that  competitors  will  become  docile, 
content  to  follow  the  dominant  more  powerful  market  leader  with  respect  not 
only  to  their  prices  but  even  perhaps  with  respect  to  the  services  they  offer  and 
other  aspects  of  competition.  Either  way  competition  has  been  diminished  and 
the  consumer  is  the  loser. 

T  1^-ould  like  to  make  iust  n  few  brief  comments  on  the  Commission's  enforce- 
ment of  the  Robinson-Patman  statute. 

In  the  fiist  place  I  am  not  convinced  that  the  Commission's  enforcement  of 
the  Act  has  been  as  deficient  as  the  general  criticism  would  indicate.  Our  enforce- 
ment efforts  may  not  have  been  enough.  They  may  not  have  been  directed  at  the 
industries  most  in  need  of  corrective  action  and  they  may  have  been  too  scattered 
in  their  impact  in  some  areas.  But  I  have  yet  to  .see  evidence  that  either  the  Act 
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or  the  Commission's  enforcement  of  it  has  impeded  competition  or  had  other 
anticompetitive  consequences. 

In  the  second  place,  whatever  shortcomings  'the  Commission's  enforcement 
t'ffoi-ts  may  have  demonstrated,  it  is  essential  that  we  recognize  that  these 
shortcomings  are  the  Commission's  responsibility. 

It  is  the  Commission  which  must  set  enforcement  policy  and  establish  guide- 
line.s  for  the  staff.  If  the  staff  has  directed  its  investigatory  resources  at  the 
wrong  industries  that  is  the  Commission's  fault,  and  mine  as  a  member  of  the 
Commission. 

I  think  in  this  area  the  Commission  has  not  done  as  much  as  it  could  and  should 
have.  The  Commission  has  had  no  real  policy  or  program  planning  since  I 
have  been  a  member.  We  have  not  sat  down  and  reviewed  with  our  staff  the 
industries  which  seem  to  be  undergoing  the  greatest  competitive  stress.  We  have 
not  analyzed  conditions  in  industries  which  seem  to  be  moving  in  the  direction  of 
concentration  to  determine  whether  the  causes  are  structural  or  behavioral  and 
how  we  should  pursue  them. 

I  believe  that  the  Commission  must  take  affirmative  steps  to  rectify  this 
aspect  of  its  enforcement  activities  as  quickly  as  possible.  We  should  hold 
hearings  and  meetings  with  problem  industries.  We  should  issue  reports  on 
our  views  of  industry  developments  and  what  we  believe  to  be  the  causes,  invite 
comments  and  undertake  analyses.  We  should  undertake  to  identify  competitive 
problems  early  and  then  establish  substantive  priorities  for  our  staff  to  follow 
in  directing  their  investigative  re.sources.  And  we  must  coordinate  our  merger  and 
Robin.son-Patman  enforcement  efforts  where  this  is  appropriate.  Finally,  we  must 
follow  up  our  enforcement  work  to  see  what  effect  we  are  having. 

In  short,  Mr.  Chairman,  we  must  immeasurably  improve  our  planning  and 
enforcement  work  or  we  will  fail  the  small  businessman  and  we  will  fail  the 
consumer. 

It  is  obvious  that  no  institution  in  our  society  is  perfect.  Every  institution 
must  re-examine  its  own  performance  with  a  view  to  improvement.  In  addition 
to  perfecting  our  program  planning  activities,  therefore,  I  wholeheartedly  en- 
dorse the  unanimous  Commission  statement  presented  by  Chairman  Weinberger 
on  Friday,  and  enthusiastically  support  the  study  which  the  Commission  is  mak- 
ing to  evaluate  its  own  enforcement  of  the  Robinson-Patman  Act. 

I  would  like  to  turn  now  to  a  little  closer  analysis  of  some  of  the  factors  un- 
derlying effective  Robinson-Patman  enforcement  policy,  as  I  see  it. 

We  must  be  constantly  aware  that,  unlike  some  other  forms  of  business  con- 
duct which  do  violence  to  competition,  the  anticompetitive  effects  of  price  dis- 
criminations are  frequently  indirect  and  long  range.  Critics  of  Robinson-Patman 
say  that  discriminatory  pricing  benefits  the  ultimate  consumer  through  permit- 
ting a  favored  buyer  to  pass  on  lower  prices,  but  they  neglect  to  mention  that 
over  the  longer  run  such  discrimination  may  have  just  the  opposite  effect  by  elim- 
inating from  the  market  those  non-favored  competitors  who,  though  equally 
efficient,  are  simply  not  in  a  powerful  enough  position  to  command  the  dis- 
criminatory favors  received  by  their  more  amply  endowed  comi)etitors.  Elimina- 
tion of  such  viable  smaller  competitors  increases  market  concentration  and 
.augments  the  monopoly  power  of  the  favored  buyers,  leadinsr  in  the  long  run  to 
higher  prices.  Likewise,  where  price  discrimination  is  rampant,  it  can  undermine 
one  of  the  essential  structural  props  on  which  price  competition  depends  by  caus- 
ing non-discriminating  suppliers  and  non-favored  customers  simply  to  cease  try- 
ing as  hard  in  the  competitive  struggle.  It  can  cause  them  to  opt  instead  for 
diminishing  the  level  of  price  warfare  and  reaching  mutual  accommodation  with 
tho.se  favored  competitors  who  have  used  discriminations  to  obtain  or  enhance 
their  own  monopoly  power.  Likewise,  the  pro'-pect  of  competing  with  a  power 
buyer  who  obtains  special  prices  or  of  bargaining  with  suppliers  who  engage 
in  selective  discriminatory  price  cutting  can  make  it  difficult  or  unattractive  for 
new  entrants  to  come  into  a  market.  Further,  it  can  cau.se  small,  undiversified 
or  local  companies  to  seek  out  stronger  and  larger  partners  through  merger  so 
as  to  be  better  able  to  engage  in  retaliatory  pricing  tactics. 

Given  these  long  run  anticompetitive  effects  of  letting  price  discrimination 
run  rampant  in  a  market,  our  Robinson-Patman  enforcement  should  concentrate 
on  those  industries  where  the  anticompetitive  effects  of  such  discriminatory  fa- 
vors are  most  widely  felt.  Continued  focus  on  possible  discriminatory  practices 
in  newspaper  and  television  advertising  rates  is  clearly  in  order,  since  discrimi- 
natory rates  to  large  advertisers  cause  entry  barriers  to  be  raised  and  efficient 
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small  competitors  to  be  disadvantaged  in  a  wide  variety  of  industries  that  rely 
heavily  on  the  use  of  such  advertising.  Emphasis  should  continue  to  be  accorded 
to  the  preservation  of  competition  in  the  many  industries  which  are  subject  to  the 
market  tactics  of  power  buyers.  In  addition,  we  must  focus  our  efforts  on  in- 
dustries and  markets  where  siguiticant  cumulative  volume  or  quantity  discounts 
exist  whicli  make  it  difficult  or  impossible  for  smaller  but  equally  efficient  lim- 
ited line  suppliers  or  customers  to  enter  or  compete  vigorously  with  larger,  full 
line  firms  that  are  able  to  give  or  obtain  the  larger  discounts. 

The  Commission  must  also  pay  much  more  attention  than  it  has  in  the  past 
to  precisely  what  f>ro-competitive  results  vigorous  enforcement  can  be  exi)ected 
to  have  in  a  given  case.  In  each  case  it  must  define  precisely  how  the  conditions 
necessary  for  vigorous  competition  have  been  undermined  by  particular  dis- 
criminations; it  must  determine  what  parties  have  been  injured  and  how  they 
have  been  injured.  It  must  ascertain  how  potential  competitors  have  been  af- 
fected, and  how  ability  or  desire  to  compete  might  have  been  specifically  damp- 
ened ;  it  must  evaluate  how  curing  the  discrimination  can  be  expected  to  im- 
prove the  competitive  performance  of  the  industries  affected  by  it. 

In  these  connections  the  Commission  must  consider  whether  the  competitive 
problems  of  an  industry  might  not  be  better  dealt  with  by  concentrating  on 
structural  characteristics  of  the  industry,  rather  than  by  attacking  behavioral 
aspects;  or  by  attacking  behavioral  characteristics  other  than  price  discrimina- 
tion ;  or  by  a  multi-faceted  antitrust  attack  on  several  aspects,  rather  than  just 
on  the  basis  of  price  discrimination  alone.  For  example,  an  active  anti-merger 
policy  in  certain  industries  like  food  retailing  has  been  found  to  be  an  effective 
complement  to  a  strong  anti-discrimination  stance  in  dealing  with  power  buy- 
ers, thus  indicating  that  the  joint  use  of  both  structural  and  behavioral  anti- 
trust tools  on  the  same  industry  may  be  necessary  if  competition  is  to  be  well 
preserved  in  "problem"  industries. 

Thus,  before  committing  any  sizeable  resources  to  a  given  Robinson-Patman 
matter,  the  Commission's  staff  should  probe  the  relevant  structural  and  be- 
havioral characteristics  of  the  industries  affected  by  the  discrimination  in  order 
to  discover  and  weigh  the  probable  pro-  and  anticompetitive  effects  of  proceeding 
with  the  case  and  of  alternative  approaches.  Questions  concerning  the  level  of 
existing  concentration,  conditions  of  and  barriers  to  entry,  amount  and  type  of 
I»roduct  differentiation,  type  of  pricing  behavior  in  the  industry  (price  leader- 
ship, competitive  price  jousting),  and  modes  of  distribution  strike  me  as  im- 
mediately most  relevant.  Ench  industry  and  market  however  will  require  its  own 
particular  specialized  approach  in  light  of  industry  conditions. 

Lastly.  I  think,  in  approaching  the  task  of  enforcing  the  Robinson-Patman 
Act — and  all  of  the  antitrust  laws  for  that  matter— there  is  a  need  for  something 
more  than  merely  avoiding  anticompetitive  pitfalls  and  selecting  industries  and 
markets  where  the  positive  effect  of  enforcement  on  price  competition  seems 
most  obvious.  The  enforcement  official  must  remain  constantly  aware  that  even 
in  the  best  of  all  possible  worlds  antitrust  enforcement  simply  cannot  guarantee 
that  firms  will  compete  on  the  basis  of  price.  No  amount  of  enforcement  of  exist- 
ing law  can  decree  that  firms  will  start  to  compete  on  the  basis  of  price,  when 
they  have  long  been  accustomed  to  competing  on  some  non-price  basis  such  as 
slight  variations  in  prodiict  characteristics,  or  trying  to  be  first  with  new  prod- 
uct or  technological  developments,  or  by  means  of  research  and  development, 
advertising,  or  promotional  outlays.  No  legislation  at  present  can  decree  that 
businessmen  in  a  close-knit  rigid-price  oligopoly  cease  and  desist  from  living  the 
quiet  life  of  noncompetition  with  each  other  and  henceforth  compete  vigorously. 

What  vigorous  enforcement  can  do,  however,  is  to  establish  or  maintain  those 
market  characteristics  which  are  most  conducive  to  a  price-competitive  atmos- 
phere. By  doing  all  that  can  be  done  to  maintain  the  existence  of  numeroiis 
competitors  and  to  limit  the  market  power  of  any  one  of  them,  by  maintaining 
ease  of  entry,  and  by  doing  nothing  that  discourages  the  competitive  willingness 
of  individual  firms,  vigorous  and  intelligent  enforcement  of  the  antitrust  laws, 
including  the  Robinson-Patman  Act,  can.  I  believe,  lead  Inisinessmen  to  turn 
to  price  as  a  vehicle  for  competition.  To  do  this,  while  it  is  a  far  cry  from  the 
guaranteed  price  competition  that  so  many  seem  to  assume  is  the  automatic 
result  of  proper  enforcement,  is  nevertheless  a  significant  achievement. 

With  this  warning  against  excessive  optimism  in  evaluating  the  potential  of 
the  Robinson-Patman  Act  in  stimulating  price  competition,  I  am  strong  in  the 
belief  that  the  Act  is  a  valuable  w^eapon  in  the  arsenal  of  antitrust  policy.  If 
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it  is  used  with  full  awareness  of  the  competitive  facts  of  the  markets  where  price 
and  promotional  favoritism  are  important,  it  can  make,  as  it  has  doubtless  made 
in  the  past,  a  most  significant  contribution  to  effective  antitrust  enforcement — a 
contribution  that  fully  warrants  the  commitment  of  sizeable  resources  of  the 
Commission. 

Commissioner  Joxks.  Tliaiik  you  very  much. 

What  I  want  to  stress  this  morning  to  the  committee  is  the  way  in 
wliich  the  Robinson-Patman  Act  alTects  the  consumer. 

Obviously,  the  act  strikes  at  the  type  of  pricing  conduct  which 
can  liave  very  severe  anticompetitive  implications.  As  you  well  know, 
the  antitrust  laws  are  basically  designed  to  promote  the  welfare  of 
the  consumer.  Any  kind  of  activity  which  will  strike  at  the  competi- 
tive system  is  going  to  be  striking  at  the  consumer. 

The  consumer  will  be  the  first  victim  of  anticompetitive  conduct. 
This  is  something  I  think  we  tend  to  forget  about  the  antitrust_  laws. 
Yet  promotion  of  consumer  welfare,  is,  after  all,  their  very  primary 
objective. 

Thinking  of  the  antitrust  laws  from  the  consumer's  point  of  vieAV, 
it  is  important  to  recall  tliat  the  consumer  wants  basically  in  the 
marketplace  the  greatest  diversity  of  goods  of  the  highest  quality  and 
at  the  lowest  price.  In  this  sense,  the  Eobinson-Patman  Act  is,  I  think, 
of  all  the  antitrust  laws,  the  one  that  is  most  directly  connected  Avith 
the  needs  and  desires  of  the  consumer. 

Something  I  think  we  forget  sometimes  when  we  are  considering 
the  kind  and  variety  of  goods  the  consumers  want  is  the  role  small 
business  plays  in  being  able  to  cater  to  the  kind  of  diversity  of  taste 
consumers  have.  The  national  companies,  perforce,  must  settle  and 
gear  their  production  to  the  needs  of  the  so-called  atypical  average 
consumer. 

It  is  the  small  firm  that  can  in  fact  respond  to  the  diversity  of  taste 
of  the  small  consumer,  the  smaller  minority.  I  understand,  for  ex- 
ample, the  average  consumer  is  still  a  minority  but  the  largest  minor- 
ity, let  us  say  roughly  30  percent.  The  other  minorities  within  the  pop- 
ulation run  roughly  10  to  20  percent.  It  is  the  small  businessman  who 
is  most  able  to  adapt  himself  to  the  needs  and  desires  of  these  smaller 
population  segm.ents,  particularly  in  the  retail  field,  in  the  apparel 
field,  to  a  certain  extent,  and  of  course  in  the  specialty  foods  as  well. 

So,  to  the  extent  that  the  Robinson-Patman  Act  has  as  its  objective 
to  keep  in  business  the  viable  efficient  small  businessman  and  not  have 
him  pushed  to  the  wall  because  of  the  larger  resources  of  his  competi- 
tors that  he  simply  cannot  meet,  the  act  will  directly  benefit  the 
consumer. 

I  know  the  criticism  that  has  been  made  of  the  act  that  it  tends  to 
rigidify  competition  and  prices.  "\^nien  people  talk  about  price  dis- 
crimination and  price  differences  as  being  the  only  way  that  com- 
panies can  try  and  experiment  with  price  reductions,  I  think  that  it 
is  often  forgotten  that  there  is  no  assurance  to  the  consumer  that  these 
so-called  lower  prices  are  going  to  be  passed  on  to  the  consumer. 

So  often  people  critize  the  act  because  it  has  the  ell'ect  of  depriving 
consumers  of  lower  prices.  Nobody  pays  any  attention  to  the  fact  that 
there  is  no  assurance  that  the  price  cut  has  been  passed  on  and  indeed 
in  many  instances,  in  a  lot  of  litigated  cases  we  see  that  in  fact  it  has 
not  been  passed  on. 
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Mr.  DixGELL.  One  point  I  think  yon  made  very  Avell  here,  Commis- 
sioner, is  the  fact  tliat  the  Law  really  does  not  prohibit  experimenta- 
tion, it  prohibits  experimentation  which  is  discriminatory  in  character. 
Commissioner  Jones.  That  is  trne. 

Mr.  DiNGELL.  As  lontj  as  experimentation  is  fairly  and  properly 
done,  there  is  no  denial  of  a  riirht  to  do  so  under  the  law. 

Commissioner  Jones.  Absolutely,  and  yet  I  bear  so  often  this  crit- 
icism being  made.  I  have  yet  to  see  a  concrete  factual  situation  which 
anybody  can  point  to  and  say — in  that  instance  this  man  would  have 
tried  a  test  marketincf,  he  would  have  tried  an  experimental  lowerin^r 
of  prices  but  because  of  the  Robinson-Patman  Act  he  could  not.  I  just 
have  never  seen  it.  Maybe  it  has  happened,  but  I  haven't  seen  it. 

The  other  point  we  oufjht  to  keep  in  mind  is  not  only  there  is  no 
assurance  that  the  so-called  lower  pri("e  is  iroiuf;  to  be  pasi-ed  on.  liut 
I  think  we  have  to  keep  in  mind  the  loni^-range  benefits  of  competition 
versus  any  kind  of  short-range  lowering  of  pricing  levels.  Even  as- 
pumino;  that  a  price  difference  was  in  fact  passed  on  by  a  retailer,  if  in 
fact  it  has  the  kind  of  adverse  effect  on  competition,  Avhich  is  pro- 
hibited under  the  law,  the  immediate  lowering  of  the  retail  price  has 
not  done  the  overall  competitive  system  any  good. 

The  temporary  lowering  of  a  price  level,  if  in  fact  it  has  injured 
competition,  which  is  the  only  thing  the  law  is  concerned  about,  tlien 
that  individual  consumer  is  not  in  the  long  run  going  to  benefit  by 
that  price  cut.  Either  because  competitors  will  be  driven  to  the  wall 
or  more  typically — I  think  we  don't  see  so  many  people  driven  out  of 
business — Ave  Avill  see  them  becoming  A'ery  docile.  Competitoi-s  quickdy 
recognize  the  real  poAA'er  in  the  market  and  if  they  become  docile  com- 
petitors then  again  A\'e  haA'e  lost  the  kind  of  benefit  from  competition 
Avhich  AA'e  need.  Price  competition  is  only  one  form  of  competition. 
Companies  also  compete  in  furnishing  serA'ices,  in  the  diversity  of 
goods,  the  handle,  and  if  they  are  folloAAing  the  leader  and  that  leader 
is  that  poAver  marlvct  participant,  I  doubt  very  much  that  you  are 
going  to  get  that  kind  of  inno\'ative  competition. 

I  liave  seen  it  happen  too  often.  I  have  seen  it  in  the  price-fixing 
cases,  in  the  equipment  industry,  AA'here  the  market  didn't  want  to  fol- 
low the  leader.  The  major  company  said,  "Do  you  Avant  to  play  games? 
I'll  shoAv  you."  And  down  would  go  their  prices  until  eA^erybody  AA-as 
caught  in  the  mesh.  Once  they  Avere  able  to  go  back  up  again,  the 
companies  had  learned  the  lesson.  EA^erybody  became  very  docile 
and  you  didn't  have  any  serious  competition. 

So  much  for  the  Robinson-Patman  Act  in  that  aspect  of  its  basic 
objectives  and  hoAv  it  Avorks  for  the  consumer. 

Just  a  very  brief  remark  in  terms  of  some  of  the  criticisms  that 
haA^e  been  made  of  the  Commission  for  its  enforcement  of  the  act. 

I  feel  very  strongly,  regardless  of  hoAv  well  merited  that  criticism 
is  or  is  not,  AA-e  all  ought  to  be  clear  that  the  criticism  must  be  directed 
at  the  Commission.  I  think  it  is  unfair  to  direct  it  at  the  staff.  To  my 
Avay  of  thinking,  if  the  Commission  has  failed  in  program  planning', 
of  its  oA^erall  anticompetitive,  antomonopoly  AA'ork,  if  it  has  failed 
to  give  the  staff  guidelines,  that  is  the  Commission's  failure  not 
the  staff's. 

If  the  Commission  has  been  delinquent,  then  as  a  member  of  the 
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Commission,  I  share  in  that  blame.  I  do  not  think  it  is  fair  to  put 
any  onus  on  the  staff  because  of  the  cases  they  have  brought.  If  the 
staff  has  pursued  the  wrong  kind  of  cases,  then  it  is  our  fault  for 
not  giving  them  the  kind  of  guidelines  which  would  lead  them  into 
more  profitable  paths. 

Mr.  DiNGELL.  Commissioner,  I  want  to  say  one  thing:  I  have  sat 
in  this  chair  now  for  a  number  of  years  and  I  have  worked  with  the 
Federal  Trade  Commission  for  many  years,  both  on  this  committee 
and  other  committees. 

I  have  now  sat  through,  I  don't  know,  many  hundreds  of  pages  of 
testimony,  and  many  thousands  of  words,  hundreds  of  thousands 
of  words  of  testimony. 

I  must  tell  you  that  on  the  basis,  at  this  time,  on  the  basis  of  what 
we  are  able  to  ascertain,  having  heard  now  the  new  Chairman  of  the 
Commission,  having  heard  the  members  of  the  Commission  over  the 
years,  that  I  cannot  fairly  direct  criticism  at  the  Commission. 

I  think  that  as  in  every  human  institution,  it  is  possible  to  say  that 
they  probably  could  have  done  a  better  job,  and  I  suspect  that  as  in 
other  Government  agencies  we  might  find  some  soft  spots  in  the 
agency,  but  I  have  to  tell  you,  on  the  basis  of  a  long  and  careful 
scrutiny  of  this  matter,  and  a  most  prayerfully  made  study,  that  I 
am  satisfied  the  Commission  on  the  whole  has  done  an  extraordinary 
job  and  I  wish  to  reiterate  to  you,  both  with  regard  to  your  personal 
endeavors — and  I  say  this  with  a  great  deal  of  respect  and  a  very 
high  regard — and  with  regard  to  your  colleagues  on  the  Commission, 
I  think  you  and  the  Commission  have  done  an  extraordinary  job  and 
I  think  that  much  of  the  criticism  that  has  been  leveled  at  you  in  what 
I  regard  in  some  cases  as  a  most  unfair,  sneaky,  underhanded  fashion 
by  certain  groups  of  people  is  entirely  wrong. 

It  is,  in  large  part,  without  factual  basis  and  it  is  to  a  degree  based 
on  personal  spite  and  I  think  upon  some  very  narrow  scrutiny  of  the 
very  diligent  efforts  of  a  very  dedicated  and  fine  agency,  and  a  dedi- 
cated and  fine  group  of  people  on  the  Commission  and  on  the  Com- 
mission's staff. 

Commissioner  Joxes.  I  appreciate  that,  Congressman,  especially 
coming  from  you  and  from  your  committee,  which  has,  with  all 
liumility,  far  more  experience  in  the  Robinson-Patman  field  than  the 
Commission  and  I  have.  I  am  in  that  sense  a  much  more  recent 
member. 

I  do  think,  as  you  say,  in  any  institution,  it  may  have  some  soft 
spots.  Every  institution  is  capable  of  improvement.  My  hope  is  that  as 
we  start  to  build  a  program  policy  planning  office,  we  will  in  fact  be 
able  to  plan  more  self-consciously  and  to  pinpoint  in  advance  the 
kinds  of  industry  that  we  ought  to  be  directing  our  major  attention  to. 
I  hope  tliat  out  of  that  ofRce,  when  we  get  the  kind  of  studies  and 
reports  that  we  need  in  order  to  do  this,  we  will  be  able  to  look  at  an 
iiidustry,  and  determine  whether  its  competitive  problems  seem  to  be 
structural,  or  behavioral,  or  perhaps  a  little  of  both.  Then  we  will  be 
able  to  coordinate  our  resources  and  attacks  so  that  we  will  have,  and 
perhaps  be  able  to  give,  a  more  effective  set  of  guidelines  to  our  staff. 
I  think  that  we  can  do  a  better  job  than  we  have.  I  would  hope  that  we 
can  meet  with  industry  groups  in  the  communities. 


870 

I  hope  that  through  this  kind  of  program  phmning  we  can  in  fact 
start  making  tentative  industry  studies.  We  can,  I  hope,  have  meet- 
ings with  industry  people,  and  with  academia,  so  that  we  can  get  the 
benefit  of  the  kind  of  expertise  tliat  exists  outside  the  agency. 

I  tliink  the  world  has  become  so  complicated  today  that  five  mem- 
bers of  the  Commission  really  can't  just  sit  with  their  staffs  and  de- 
termine what  are  the  major  problems  of  the  economy.  I  think  we  need 
to  move  out  into  the  community  and  get  as  much  input  as  possible 
into  our  own  thinking. 

So  my  hope  is  that  in  the  next  decade  of  the  Commission,  this  is  the 
way  we  will  move,  I  hope  that  we  can  in  fact  improve  our  perform- 
ance and  make  sure  that,  if  we  have  this  kind  of  criticism  again,  we 
can  answer  it  chapter  and  verse  in  terms  of  exactly  why  we  did  what 
we  did,  and  demonstrate  that  our  actions  conformed  to  a  consistent 
program  well  thought  out  in  advance  and  responsive  to  the  best  think- 
ing we  could  muster. 

The  study  that  the  chairmaii  told  you  about  when  he  testified  is 
certainly  a  first  step.  We  ouglit  to  analyze  the  kind  of  effects  our 
orders  have  had  in  the  past.  This  is  one  of  the  problems  all  Govern- 
ment agencies  have;  how  to  measure  their  performance.  It  is  very 
difficult  to  do,  but,  with  the  development  of  the  new  techniques  that 
have  been  coming  out,  we  will  be  able  to  make  some  measurements. 
I  hope  that  our  study  will  enable  us  to  do  this. 

Mr.  BiNGELL.  Of  course,  you  are  speaking  precisely  of  something 
that  I  have  been  nagging  every  one  of  the  regulatory  agencies  in  town 
about,  and  that  is.  the  planning  ahead  functions,  what  do  they  have 
in  the  way  of  analyzing  needs,  to  establish  a  cohesive  and  organized 
program.*!  think  in  fact  that  the  Federal  Trade  Commission  should 
be  doing  it  is  a  particular  credit  to  it.  In  all  of  the  Federal  regulatory 
agencies,  I  know  of  none  that  does  this  and  I  know  I  have  had  some 
very  lengthy  correspondence  with  every  agency  in  this  town  on  this 
particular  point. 

Mr.  Potvin  wanted  to  ask  you  a  question. 

Mr.  PoTVTx.  Thank  you,  Mr.  Chairman. 

Commissioner,  when  your  new  Chairman  appeared  recently,  he  said 
principally,  I  think,  two  things,  really,  that  he  was  going  to  enforce 
the  Robison-Patman  Act,  and  described  this  study. 

Inexplicably  some  of  the  trade  press  interpreted  or  perhaps  chose 
to  interpret,  I  really  don't  know,  that  he  meant  there  would  be  a  delay 
of  a  year  in  Robinson-Patman  enforcement  while  the  study  was  being 
made. 

Xow,  I  hope  it  is  not  inappropriate  to  ask  whether  that  was  a  con- 
sensual statement — I  must  say  it  was  very  clear  to  me 

Commissioner  Jones.  Mr.  Potvin,  I  thought  he  made  an  absolutely 
explicit  statement  to  that  effect.  But,  if  not.  you  are  quite  right,  tlie 
Commission  could  not  possij^ly  and  has  no  intentions  to  suspend  its 
operations  and  start  studying. That  would  be 

Mr.  PoTVTx-.  I  detected  no  ambiguity  there. 

Commissioner  Joxes.  No,  sir,  no. 

Mr.  Potvin.  Well,  the  pink  sheet  being  distributed  this  week  and 
I  have  one  before  me  which  says: 

R-P  enforcement  suspended  for  one  year. 
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-Commissioner  Joxe&.  It  is  ridiculous. 

Mr.  PoTviN.  That  was  my  impression.  :ind  I  intend  to  see  tliat  Mr. 
Switt,  the  editor  of  that,  gets  a  copy  of  the  transcript,  just  as  soon  as 
we  can. 

Commissioner  Joxes.  I  must  state  very  clearly  that  this  was  never 
in  anybody's  mind  and  we  do  not  intend  to  suspend  any  kind  of 
enforcement. 

Mr.  PoTviN.  Thank  you,  ma'am. 

Commissioner  Joxes.  Well,  Mr.  Dino-ell,  that  really  ends  the  few 
oral  remarks  that  I  had  to  make.  I  thought  it  would  Ije  appropriate 
to  make  them  this  morning  and  if  there  are  any  other  questions  that 
anybody  has  to  ask,  I  would  be  most  happy  to  try  to  answer  them. 

;^Ir.  DixGELL.  I  think  you  have  been  very  helpful  to  this  subcom- 
mittee, and  I  wisli  to  express  my  personal  thanks  and  those  of  the 
committee.  Our  colleague,  Mr.  Hungate,  is  here,  and  the  Chair  is  happy 
to  welcome  him  for  any  questions  he  may  have  of  Commissioner 

Jones. 
Mr.  Hungate.  I  have  no  questions  at  this  time,  thank  you. 
Mr.  DixGELL.  Mr.  Oden  ? 
Mr.  Odex.  Thank  you,  Mr.  Chairman. 
Commissioner,  I  only  have  one  brief  remark  that  I  would  like  to 

make. 

"When  the  Chairman  was  here  we  discussed  the  budget  at  length, 
because  no  agency  can  actually  do  a  full  job  unless  it  has  the  proper 
resources  and  manpower  that  is  necessary.  In  the  budget  for  this  com- 
ing fiscal  year  there  is  only  a  request  for  an  additional  $375,000  in 
funds,  and  approximately  half  of  that  would  go  into  pay  increases 
that  have  already  been  set  and  nothing  can  be  done  about  them. 

I  wonder,  particularly  when  you  look  at  the  Bureau  of  Deceptive 
Practices  and  you  see  the  enormous  amount  of  work  that  they  have 
and  the  projection  of  future  work,  it  is  hard  to  see  how  an  increase  of 
14  employees  in  that  bureau  could  possil)ly  keep  up  with  the  amount 
of  work  that  they  have. 

Commissioner  Joxes.  Well,  you  put  your  finger  on  the  perennial 
problem.  Everybody  needs  money  and  wants  more,  yet  we  have  to 
recognize  that  we  fit  into  a  total  governmental  scheme.  My  feelinc: 
about  this  is  mostly  that  I  think  we  ought  to  concentrate  in  the  next 
year  on  making  sure  that  we  are  using  as  effectively  as  possible  the  re- 
sources which  we  have. 

As  we  move  more  self-consciously  into  this  program  planning  I 
tliink  we  will  then  be  able  to  be  much  clearer  to  Congress  on  just  ex- 
actly what  programs  we  had  to  eliminate  because  we  didn't  have  the 
resources,  why  we  think  that  program  ought  to  be  adopted,  what 
kind  of  extra  resources  we  think  we  need  for  it. 

Theii  I  think  we  ought  to  come  back  to  you.  It  will  give  you  an  op- 
portunity then  to  see  not  that  we  need  just  more  bodies  and  more 
money,  which  everybody  knows  everybody  needs,  but  to  be  able  to 
translate  it  into  a  specific  substantive  program. 

We  are  not  in  shape  to  do  that  right  now.  I  think  we  will  be  in  shape 
to  do  that  for  you  next  year  and  then  I  think  we  probably  will  come 
back.  I  will  never  say  we  don't  need  more.  But  I  will  say  that  if  we 
get  what  we  have  asked  for  this  year  our  particular  needs  at  the 
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moment  are  to  start  learning  how  to  be  effective  with  those  resources 
that  we  have.  Then  I  think  we  will  be  in  a  position  to  come  back  and 
say — we  need  more  for  this,  and  we  need  more  for  that,  and  you  will 
be  in  a  position  to  say — I  don't  think  you  need  to  be  doing  this,  or  it 
is  not  important,  or  you  should  not  do  that. 

Mr.  Oden.  Speaking  of  examining  priorities  in  allocating  resources, 
I  think  when  Chairman  Weinberger  was  here,  the  Chairman  mentioned 
with  pleasure  the  fact  that  the  Commission  in  its  budget  request  has 
stated  that  they  are  going  to  create  a  new  division  or  task  force  in  the 
Bureau  of  Deceptive  Practices  to  cover  consumer  product  standards, 
which  this  committee  has  had  some  difficulty  in  trying  to  understand 
how  the  Federal  Government  can  cohesively  examine  the  effect  that  a 
Federal-sponsored  standard  has  on  consumer  interests  and  whether 
it  is  actually  protecting  the  consumer  when  it  is  promulgating 
standards. 

I  think  the  Federal  Trade  Commission  can  certainly  play  a  great  role 
in  advising  other  agencies  when  they  promulgate  these  standards,  as 
to  what  effect  they  are  going  to  have  on  the  consumer  and  on  industry. 

Commissioner  Jones.  This  is  very  much  my  feeling  in  the  area  of 
standards:  We  are  not  an  agency  that  can  promulgate  standards 
since  we  do  not  have  that  type  of  expertise.  I  think,  however,  we  can 
indicate  the  areas  where  product  standards  would  be  most  useful.  I 
think  mostly  in  terms  here  of  performance  standards  and  uniformity 
of  terminology  so  that  the  consumer  can  compare  particular  charac- 
teristics of  products. 

Here  I  think  we  can  play  a  real  role,  first  to  give  whatever  the 
standard-making  authority  is,  some  insight  into  where  the  greatest 
need  is,  what  is  it  the  consumers  are  most  concerned  with.  Then  I 
hope  also  we  can  play  a  role  in  terms  of  making  sure  that  the  con- 
sumer's voice  is  heard  in  those  standards-making  procedures. 

I  have  suggested,  for  example,  that  I  think  there  should  be  an  ap- 
peal from  an  initial  standard  which  is  promulgated,  an  appeal  on  the 
ground  that  it  does  not  adequately  protect  the  consumer's  interest.  I 
would  like  to  see  that  kind  of  appeal  go  to  the  Federal  Trade  Com- 
mission. I  think  you  can  have  an  appeal  urging  that  if  adopted  it 
will  hurt  competitors.  These  appeals  could  go  to  the  Department  of 
Justice,  or  the  Federal  Trade  Commission,  for  appraisal.  In  this  way 
the  antitrust  and  consumer  aspects  of  those  standards  would  in  fact 
be  submitted  to  some  kind  of  governmental  regulation  with  the  stand- 
ards-making itself  would  remain  with  private  industry  where  the 
greatest  technical  expertise  exists. 

The  technical  end  of  it  I  think  we  have  to  leave  to  industry.  I  don't 
think  any  of  us,  aside  from  the  Bureau  of  Standards  and  possibly 
the  Department  of  Commerce,  have  much  input  on  the  technical  end 
of  things,  such  as  the  type  of  standard  or  the  reasonableness  of  a 
proposed  standard.  But,  I  think  we  have  a  real  role  to  play  in  defining 
the  areas  in  which  standards  can  help  consumers  or  in  which  their 
existence  will  enhance  the  competitive  vitality  of  an  industry  seg- 
ment by  helping  consumers  to  be  more  knowledgeable.  As  soon  as  you 
get  more  knowledgeable  consumers,  you  are  going  to  have  more  de- 
mand for  the  better  quality  products  or  the  better  advertised  in  the 
sense  of  more  informatively  advertised  products.  As  a  result  the  com- 
petitive system  will  work  better. 
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I  think  that  is  the  area  we  should  move  in.  As  another  elfort  we  are 
movino:  in  this  area.  We  now  have  a  proposed  trade  reguhition  rule 
in  textile  fabrics  to  disclose  certain  types  of  information,  while  the 
information  does  not  relate  to  technical  standards,  it  does  <xo  to  per- 
formance. The  required  information  relates  to  how  the  fabric  has  to 
be  cared  for  so  that  it  won't  shred  or  shrink,  or  all  the  other  things 
that  are  concerned  there. 

We  have  also  moved  into  the  area  of  light  bulbs,  requiring  the 
disclosure  of  the  standard  life  of  a  light  bulb  and  what  the  various 
characteristics  mean  when  they  are  advertised.  These  are  a  few  of  our 
eti'orts  to  use  our  jurisdiction  where  we  can  in  this  general  area  of 
standards,  and  product  information  I  am  fully  aware  that  in  the 
basic  area  of  standards  formulation  we  have  not  the  expertise. 

Mr.  OoEN.  We  certainly  don't  expect  on  labeling  an  explanation 
of  how  to  care  for  garments. 

This  is  a  critical  problem  in  this  country  and  in  January  I  think, 
Bess  Meyerson  or  Betty  Furness  on  the  '"David  Frost  Show"  was 
speaking  on  this  specific  point.  She  asked  the  audience  what  experi- 
ences they  had  had  with  fabrics  and  how  to  care  for  them  and  the 
entire  audience  had  problems  with  how  to  wash  or  dryclean  or  how 
to  take  care  of  these  fabrics. 

Commissioner  Jones.  They  are  real  needs.  I  have  done  a  lot  of 
speaking  to  business  groups,  as  you  well  know,  and  I  think  they  now 
finally  have  realized  that  not  only  is  there  a  real,  genuine  demand  for 
information,  but  they  are  beginnnig  to  realize  it  has  some  competitive 
advantages,  too. 

Now,  once  business  can  really  appreciate  the  competitive  significance 
product  information  disclosures,  the  Government  agencies  will  not 
have  as  big  a  job  to  do  to  try  to  pry  that  information  out.  Once  it  gets 
competitive,  then  I  think  our  job  will  be  to  steer  it  into  disclosure  of 
the  most  meaningful  information.  I  can  even  see  this  developing  now 
in  the  advertising  fraternity,  advertisers  are  beginning  to  criticize 
themselves  and  talking  about  wasting  their  advertising  budgets 
and  time  on  frivolous,  meaningless  claims.  They  are  beginning  to 
give  us  some  of  the  product  information  that  the  consumer  needs  and 
wants  and  which  can  do  us  some  good. 

I  think  that  the  thing  is  starting  to  move  and  the  role  of  Government 
is  pushing  that  as  much  as  we  can,  and  where  it  is  necessary  for 
quality. 

]\Ir.  Oden.  Thank  you.  Commissioner. 

ISIr.  DiNGELL.  Mr.  Potvin. 

Mr.  Potvin.  Miss  Commissioner,  one  of  the  matters  our  subcom- 
mittee and  your  agency  has  each  been  considering  in  their  own  way 
is  the  question  of  sweepstakes.  If  it  is  not  inappropriate,  I  would  like 
to  ask  what  the  thinking  of  the  Commission  is  at  this  point.  There  had 
been  indications  that  a  formal  proceeding  was  perhaps  in  the  near 
future.  Certainly  we  would  not  want  to  commit  an  improprietv,  but 
to  the  extent  it  is  appropriate,  could  you  indicate  the  road  ahead  on 
sweepstakes  ? 

Commissioner  Jones.  Yes,  and  I  am  going  to  do  it  very  generally, 
and  please  forgive  me,  you  will  understand  why. 

36-138— 70— vol.  2 27 
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The  Commission  has  that  now  before  it.  I  would  think,  I  am  trying 
to  reach  out  in  terms  of  timing,  but  shortly  we  are  going  to  be  announc- 
ing a  decision  on  it.  I  don't  think  I  should  go  further  than  that,  as  to 
the  kind  of  approach  we  think  we  are  going  to  take. 

Mr,  DiNGELL.  The  Chair  expressly  wishes  you  to  know,  and  I  am 
sure  you  do.  Commissioner,  it  is  not  our  purpose  to  in  any  way  or  in 
any  fashion  to  try  to  influence  the  Commission.  We  might  criticize 
you  after  you  do  it,  but  never  is  it  our  purpose  to  breach  tlie  wall  that 
was  established,  I  think  wisely,  in  the  Pillsbury  case. 

Commissioner  Jones.  Thank  you. 

Mr.  DiNGELL.  Mr.  Hungate  ? 

Mr.  Hungate.  No  questions,  thank  you. 

Mr.  Dingell.  Commissioner,  it  is  always  a  privilege  to  see  you  up 
here.  I  am  sure  you  know  we  try  to  be  vigorous  and  protect  the  public 
interest,  and  also  try  to  be  fair  in  recognizing  distinguished  and  fine 
and  noble  public  servants. 

I  just  want  to  pay  tribute  to  you  for  your  very  distinguished  and 
dedicated  record  on  behalf  of  the  public. 

Commissioner  Jones.  Thank  you.  Congressman.  It  is  always  a 
pleasure  to  appear  before  your  committee. 

Mr.  Dingell.  Mr.  Heiden,  we  are  certainly  privileged  that  you  have 
been  here  with  us  this  morning,  and  thank  you  for  being  here. 

Mr.  Heiden.  Thank  you,  Mr.  Chairman. 

Mr.  Dingell.  The  Chair  is  happy  to  welcome  the  distinguished  and 
valued  friend  of  the  subcommittee,  also  an  alumnus  of  this  com- 
mittee, back  to  the  committee  this  morning,  our  old  friend, 
Everette  Maclntyre. 

Commissioner,  we  are  certainly  privileged  that  you  should  be  here 
with  us.  The  Chair  notes  that  you  have  a  member  of  your  staff  with 
you  this  morning  and  if  you  would,  for  the  purposes  of  the  record, 
identify  him,  we  would  be  most  pleased  to  hear  from  you. 

TESTIMONY  OF  HON.  EVEEETTE  MacINTYKE,  COMMISSIONER, 
FEDEEAL  TRADE  COMMISSION,  ACCOMPANIED  BY  THEODORE 
von  BRAND,  ATTORNEY-ADVISER 

Commissioner  MacInttre.  Thank  you,  ]\Ir.  Chairman  and  members 
of  the  committee. 

Mr.  Theodore  von  Brand,  attorney-adviser  of  the  Federal  Trade 
Commission  is  with  me.  He  is  at  the  present  time  assisting  me  in  my 
otiice. 

Mr.  Dingell.  Mr.  von  Brand,  we  are  certainly  happy  to  have  you 
with  us  this  morning. 

Mr.  VON  Brand.  Thank  you,  sir. 

Commissioner  MacIntyre.  Mr.  Chairman  and  members  of  the  com- 
mittee, if  it  were  possible  to  leave  the  case  of  the  Robinson-Patman  Act 
and  its  value  to  the  consumers  and  the  public  interest  on  the  state- 
ments of  Commissioner  Jones  which  I  have  just  heard,  I  would  be 
verv  willing  to  do  that. 

However,  you  did  ask  me  to  appear,  and  I  was  here  last  Friday, 
as  you  know,  and  had  handed  you  a  copy  of  a  statement  that  I  would 
propose  to  make,  and  if  you  would  indulge  me  at  this  time,  I  would 
undertake  to  present  that  to  you. 
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Mr.  DiNGELL.  Mr.  Commissioner,  the  Chair  recalls  your  very  pa- 
tient waiting,  for  which  we  thank  you  and  express  our  apologies,  and 
we  certainly  would  be  happy  to  recognize  you  for  this  statement. 

Commissioner  MacIntyre.  I  welcome  this  opportunity  to  appear 
before  your  subcommittee  to  present  my  views  on  the  place  of  the 
Robinson-Patman  Act  in  the  antitrust  scheme.  And,  I  would  like  to 
say  that  the  views  I  hold  are  those  that  I  accumulated  and  firmed  up, 
based  on  something  like  four  decades  of  work  in  the  area  of  antitrust 
and  trade  regulation,  the  experience  and  knowledge  that  I  have  gained 
really  serve  as  the  basis  for  what  views  I  am  able  to  give  you  today. 
Presently,  the  assumptions  underlying  the  act,  Robinson-Patman 
Act,  and  the  Commission's  enforcement  of  that  law  are  both  under 
attack,  as  you  have  noticed.  The  issues  raised  are  fundamental  to  any 
assessment  of  antitrust,  for  price  discrimination  "frequently  deter- 
mines whether  individuals,  businesses,  and  regions  will  prosper  or  de- 
cay." As  a  result,  public  policy  in  this  area  is  too  critical  to  be  resolved 
solely  on  the  basis  of  value  judgments  divorced  from  empirical  data. 
Neveitheless,  this  seems  to  be  precisely  the  direction  of  the  current 
challenge  to  the  enforcement  of  the  price  discrimination  law. 

Congress,  in  enacting  the  Robinson-Patman  Act,  "hold  steadily  as 
its  guiding  ideal  the  preservation  of  opportunity  to  all  usefully  em- 
ployed in  the  service  of  distribution"  in  line  with  their  ability  to  serve 
the  i^ublic  with  real  efficiency,  as  well  as  the  preservation  of  the  pub- 
lic's freedom  of  choice  in  buying  and  selling. 

Of  late,  these  objectives  have  frequently  been  ridiculed  as  smacking 
of  a  more  naive  era.  Nevertheless,  the  goal  of  freedom  of  opportunity 
for  tlie  efficient,  including  small  business,  has  been  frequently  re- 
stated by  the  Congress.  Consider,  for  example,  the  Small  Business 
Act.  There  the  Congress  declared  the  public  policy  to  be  that  the 
Government  should  aid,  counsel,  assist,  and  protect,  insofar  as  pos- 
sible, the  interests  of  smallbusiness  concerns  in  order  to  preserve  free 
competitive  enterprise. 

Now,  this  is  the  reiteration  of  what  Congress  had  done  previously, 
and  yet  what  is  declared  to  be  the  public  policy  and  the  law  is  never- 
theless in  question  by  particular  groups,  as  noted  by  the  chairman  of 
this  subcommittee  a  little  earlier  this  morning. 

Now,  the  objective  has  been  judiciall}^  stated  in  the  case  of  section 
7  of  the  Clayton  Act  and  the  Sherman  Act.  Significantly,  therefore, 
this  is  not  an  antitrust  aberration  unique  to  tlie  Robinson-Patman  Act 
as  some  of  its  detractors  assert.  The  goal  of  opportunity  for  the  small 
as  well  as  the  large,  moreover,  is  not  an  ignoble  one.  It  should  not  be 
obscured  by  over-reliance  on  economic  arguments  not  solidly 
grounded  in  fact,  and  which  simply  do  not  take  into  account  the 
legislative  intent  underlying  the  price  discrimination  law. 

Ironically,  criticism  of  the  alleged  anticompetitive  effects  of  the 
Robinson-Patman  Act  seems  to  be  increasing  at  a  time  when  the  Com- 
mission's enforcement  efi'orts  under  the  law  have  sharply  diminished. 
In  that  connection,  I  would  like  to  cite  the  statistics  which  you  have 
received  and  which  were  attached  to  the  statement  of  the  Chairman, 
Chairman  Weinberger,  of  the  Federal  Trade  Commission. 

Also  in  footnote  5  of  my  statement,  you  will  find  additional  sta- 
tistics on  pages  o  and  4  of  my  statement. 
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Disagreement  within  the  Commission,  echoino;  the  attacks  on  the 
statute  from  without,  has  in  recent  years  precluded  aggressive  en- 
forcement of  the  act. 

Now,  in  that  connection  I  would  refer  to  public  speeches  that  have 
been  made,  as  well  as  statements  which  have  been  made  in  opinions, 
particularly  dissenting  opinions  to  Commission's  actions  down  over 
the  years.  And  when  I  make  those  references,  Mr.  Chairman,  I  don't 
want  any  characterization  of  mine  to  be  taken  by  you  for  any  of 
those  things  that  are  said,  I  would  rather  for  you  and  your  com- 
mittee to  look  to  the  record  on  these  things  for  the  purpose  of  deter- 
Jnining  in  your  own  minds  what  language  should  be  used  to  charac- 
terize what  has  taken  place  and  what  has  been  said  about  this  law. 

And,  while  I  am  on  that  subject,  I  want  to  say  this — over  the  past 
7  or  8  years  there  have  been  quite  a  number  of  very  important  Eobin- 
son-Patman  Act  cases  decided  by  the  Commission.  I  think  as  to  most 
all  of  those,  particularly  those  in  the  2(a)  category,  you  will  find 
that  Commissioner  Dixon  wrote  the  majority  opinion,  in  practically 
all  of  them.  I  don't  believe  but  as  to  one  of  those  I  had  any  failure 
to  agree  with  the  opinion,  and  that  was  in  the  Dean  Milk.  I  agreed 
with  the  result  but  not  with  everything  that  was  said  in  the  opinion 
and  not  with  everything  that  was  said  in  the  order,  but  I  did  agree 
for  the  reasons  I  have  stated  in  my  statement  at  that  time  with  the 
results  in  the  case. 

I  do  think  that  Commissioner  Dixon  is  entitled  to  a  lot  of  credit 
for  the  manner  in  which  he  has  applied  his  shoulder  to  the  wheel  in 
the  enforcement  program  for  this  particular  law. 

It  is  fair  to  say  that,  at  present,  for  an  innovative  and  sympa- 
thetic interpretation  of  the  law  we  must  look  to  the  Supreme  Court 
and  to  the  private  bar  in  treble  damage  actions,  in  a  large  measure. 
Consider,  for  example,  the  Utah  Pie  and  the  Perhms  cases.  It  is  safe 
to  say  a  maority  of  the  Federal  Trade  Commission  could  not  have 
been  mustered  at  the  time  those  cases  came  out  for  the  result  reached 
by  the  Supreme  Court  in  those  cases,  and  again  I  refer  you  to  the 
rational  stated  by  the  Supreme  Court  and  ask  you  to  compare  that 
■with  the  statements  of  various  members  of  the  Federal  Trade  Com- 
mission, for  the  purpose  of  your  determination  as  to  whether  what 
I  say  has  validity. 

The  disturbing  aspect  of  much  criticism  of  the  Robinson-Patman 
Act  enforcement  is  that  it  is  simply  devoid  of  empirical  content.  The 
critics  quote  one  another  approvingly  but  fail  to  articulate  the  fac- 
tual data  on  which  their  case  rests.  For  example,  how  is  one  to  come 
to  grips  with  an  argument  relying  on  sources  so  inchoate  as  an  "im- 
pressive body  of  literature"  ? 

Characteristic  of  the  current  challenge  to  the  act  is  the  following 
comment : 

Unhappily,  little  that  the  Commission  undertakes  in  the  antitrust  area  can 
be  defended  in  terms  of  the  objective  of  maintaining  and  strengthening  a  com- 
petitive economy.  Consider  price  discrimination.  There  is  now  an  impressive 
body  of  literature  arguing  the  improbability  that  a  profit  maximizing  seller, 
even  one  with  monopoly  power,  would  or  could  use  below  cost  selling  to  monop- 
olize additional  markets.  Yet,  not  only  has  the  Commission  continued  to  bring 
predatory  price  discrimination  cases,  but  the  alleged  danger  of  predatory  pricing 
remains  a  principal  prop  of  its  vertical  and  conglomerate  antimerger  cases  .  .  . 
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Well,  these  attacks  on  that  law,  in  that  respect,  led  me  in  response 
to  the  ABA's  Commission  for  the  study  of  the  Fedei-al  Trade  Com- 
mission last  summer,  to  connnent  on  tliis,  and  I  would  like,  Mr.  Chair- 
man, if  I  may,  to  offer  for  your  record  a  copy  of  my  responses  to  the 
questions  that  the  ABA  Commission  submitted  to  each  of  the  Fed- 
eral Trade  Commissioners. 

I  put  mine  in  writing-,  I  think  I  was  the  only  member  of  the  Com- 
mission that  did  so,  and  I  offer  this  for  the  public  record. 

Mr.  DiNGELL.  Without  objection,  the  document  referred  to  will  ap- 
pear at  this  point  in  the  record. 

(The  information  follows :) 

Federal  Trade  Commission, 
Washington,  D.C.  July  1,  1969. 
Miles  W.  Kirkpatrick,  Esq., 

Chairman,  Amerioan  Bar  Association,  Commission  on  the  Federal  Trade  Com- 
mission, Washington,  D.C. 
Dear  Miles  :  In  accordance  with  my  commitment  to  your  Panel  wlien  I  met 
with  you  at  the  Madison  Hotel  yesterday,  I  am  enclosing  herewith  the  original 
record  of  the  answers  I  presented  yesterday  to  the  questionnaire  you  transmitted 
to  me  under  date  of  June  20,  1969.  This  is  for  the  record  of  your  Commission. 

Simultaneously,  I  am  arranging  to  have  delivered  to  you  under  separate 
covers  photo  copies  of  this  original  (without  appendices).  Each  of  these  copies 
is  in  an  envelope  addressed  to  each  of  the  individual  members  of  your  Commis- 
sion. They  are,  however,  delivered  to  you  for  distribution  to  such  members. 

Allow  me  to  use  this  opportunity  to  thank  you  for  your  courtesies  extended  by 
you  and  your  Panel  during  the  course  of  my  meetings  with  you  yesterday. 
With  best  wishes,  I  am 
Sincerely, 

A.  Evebette  MacIntyre. 

Everette  MacIntyre.   Federal  Trade   Commissioner — Answers   to  American 
Bar   Association    Questionnaire   Presented   at   Meeting   June   30,   1969 

introduction 

Ladies  and  Gentlemen :  My  appearance  before  you  at  this  time  is  in  response 
to  the  invitation  and  request  made  by  your  Chairman,  Mr.  Miles  Kirkpatrick, 
by  telephone  June  20,  1969  and  which  was  confirmed  by  him  in  a  letter  of  that 
date  to  discuss  with  you  matters  under  your  consideration. 

First,  let  me  say  that  I  do  not  think  it  would  behoove  any  member  of  the  Fed- 
eral Trade  Commission  to  undertake  to  suggest  the  composition  of  the  member- 
ship of  your  Panel.  It  was  for  that  reason  that  I  opposed  suggestions  in  the 
direction  of  who  should  or  should  not  be  selected  to  be  members  of  your  Panel. 
Also,  I  do  not  think  it  w^ould  be  appropriate  for  a  member  of  the  Federal  Trade 
Commission  or  anyone  else  connected  with  the  Agency  to  attempt  to  tell  you  what 
to  conclude  or  recommend  in  your  report  to  the  President. 

In  view  of  the  thoughts  I  have  expressed,  I  shall  undertake  to  limit,  for  the 
most  part,  my  remarks  to  the  answers  I  make  to  the  list  of  questions  enclosed 
with  the  letter  to  me  from  Mr.  Kirkpatrick  under  date  of  .Tune  20,  1969.  How- 
ever, I  realize  that  in  those  responses  I  may  he  providing  statements  of  my  views 
about  matters  relevant  to  the  conclusions  and  recommendations  you  may  make  in 
your  report. 

By  way  of  explanation,  I  should  state  that  where  my  answers  are  made  sum- 
marily and  without  reference  to  underlying  evidentiary  facts  or  supporting 
ultimate  facts,  that  the  judgment  expressed  is  grounded  upon  my  experience  of 
almost  four  decades  of  work  in  the  field  of  antitrust  and  trade  regulation. 

Everette  MacIntyre,  Commissioner,  Response  to  American  Bar  Association^ 
Questionnaire  Transmitted  by  Letter  of  June  20,  1969 

Question  No.  1. — Selection  of  cases,  enforcement  procedures  and  policy  planning 
^  The  Bureaus  and  Divisions  have  their  own  procedures  for  determining  priori- 
ties and  to  select  those  cases  which  deserve  Commission  attention.  The  primary 
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problem  seems  to  be  that  the  Bureaus  and  Divisions  are  split  along  functional 
lines  (for  example,  "Restraint  of  Trade"  and  "Deceptive  Practices")  and  each 
Bureau,  of  necessity,  makes  its  determinations  within  the  area  of  its  own  re- 
sponsibilities. "Within  those  limitations  this  arrangement  has  worked  reasonably 
well  and  I  have  no  criticism  of  the  manner  in  which  the  Bureaus  have  fulfilled 
these  responsibilities. 

The  real  problem  seem  to  be  that  the  Commission  at  this  juncture  does  not 
have  effective  staff  assistance  standing  outside  the  operating  Bureaus  and  look- 
ing at  the  Commission's  responsibilities  as  a  whole.  As  a  result,  the  Commis- 
sion's review  of  its  mission,  goals,  priorities,  procedures  and  structure  has  gener- 
ally been  on  an  ad  hoc  basis  as  problems  have  become  apparent. 

Significant  improvement  could  be  effected  in  this  area  by  making  effective  the 
OflEice  of  Program  Review  Director.  This  OtRce,  when  it  was  established,  was 
expected  to  take  active  steps  to  facilitate  policy  planning  at  the  Commission  on 
an  agency-wide  level.  The  Program  Review  Officer,  however,  has  not  bad  the 
impact  originally  contemplated.  The  Office,  consisting  of  the  Program  Review 
Director  and  one  economist,  simply  did  not  have  the  resources  to  do  the  .iob 
expected.  The  Commission,  in  setting  up  the  Office,  recognized  the  necessity  for 
continuous  review  of  its  policy,  functions  and  organizational  structure.  This 
recognition  is  inherent  in  the  task  entrusted  to  the  Program  Review  Officer. 
These  may  be  summarized  as  follows :  It  is  the  mission  of  this  Office  to  help  the 
Commission  weigh  priorities  and  determine  annual  programs.  The  Program  Re- 
view Officer,  who  reports  directly  to  the  Commission,  is  also  charged  with  identi- 
fying, principally  in  cooperation  with  the  Bureau  of  Economics,  significant 
"trouble  spots"  in  the  economy  in  making  recommendations  for  enforcement 
programs.  He  should  be  responsible  for  identifying  and  articulating  appropriate 
criteria  for  initiating  and  evaluating  the  Commission's  actions.  Further,  he 
should  evaluate  the  utilization  of  the  Commission's  resources  according  to  major 
programs  and  purposes. 

The  concept  is  sound.  The  principal  problem  is  to  make  it  work,  namely,  to 
make  the  Office  of  Program  Review  effective.  A  number  of  things  should  be  done 
to  achieve  that  objective.  First,  the  position  of  Program  Review  Officer,  which 
is  now  vacant,  should  be  filled  with  an  individual  skilled  both  in  management 
techniques  and  having  an  adequate  legal  and  economic  background  to  evaluate 
the  Commission's  objectives  in  the  context  of  the  resources  available.  In  addi- 
tion, the  Office  should  be  expanded  by  ensuring  that  the  Program  Review  Officer 
will  have  an  adequate  staff.  At  present  this  Office  has  only  one  economist.  If  this 
Office  is  to  work  adequately  it  is  prerequisite  that  the  Program  Review  Officer 
have  sufficient  personnel  to  analyze  the  necessary  data  independent  of  the  oper- 
ating Bureaus,  although  he  should,  of  course,  work  in  cooperation  with  them. 
This  is  necessary  to  overcome  the  built-in  resistance  to  change  which  may  exist 
in  any  organization.  Making  the  Office  of  the  Program  Review  Officer  effective 
so  that  it  will  actually  fulfill  the  functions  contemplated  will  stimulate  the 
necesary  review  of  the  Commission's  policy  planning  and  structure.  Improving 
the  Commission's  policy  planning  necessarily  will  lend  to  a  more  intelligent  se- 
lection of  cases  and  choice  among  possible  enforcement  measures. 

Question  No.  2. — Commingling 

The  flexibility  inherent  in  the  administrative  process  outweighs  the  possible 
disadvantages  of  commingling  the  prosecutorial,  adjudicative  and  polic.v-making 
fum-tions.  The  Administrative  Procedure  Act  ensures  that  such  commingling 
will  not  deprive  those  involved  in  Commission  proceedings  of  due  process. 

The  basic  function  of  the  Commission  under  Section  5  of  the  Federal  Trade 
Commission  Act  is  to  define  and  remedy  "unfair"  trade  practices  if  possible  in 
their  incipiency.  To  effectively  fulfill  these  responsibilities  under  such  a  brood 
mandate  the  Commission  must  exercise  the  policy  function.  This  in  turn  requires 
that  the  Commission  effectively  control  the  choice  of  remedy  in  the  areas  under 
consideration.  Stripped  of  either  the  prosecutorial  or  adjudii^ative  function  the 
Commission's  effective  control  over  enforcement  measures  is  of  necessity  diluted, 
fuch  discretion  is  vital  if  this  agency  is  to  deal  effectively  with  unfair  trade 
practices  in  their  incipiency.  The  "conventional  judicial  processes  [are]  not  well 
suited  to  such  a  task"  and  it  is  "better  .  .  .  performed  within  the  framework 
of   the   administrative   process."'-   Stripping  the   Commission   of  either   the   ad- 


1  Trarlp  Rop.  Riilo  for  the  Provpntion  of  TTnfnir  or  Dpoeptivp  Arivprtisinsr  and  Lnbplinf: 
of  Cijrarottps  in  Rplation  to  tbp  Health  Hazards  of  Smoking  and  Accompanying  Statement 
of  Basis  and  Purpose  1.30  (1064). 
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judicative  or  prosecutorial  functions  would  deprive  this  agency  of  its  unique  char- 
acteristics as  an  administrative  agency,  which,  of  course,  is  its  reason  for  being. 
For  the  same  reason  I  would  not  favor  delegating  to  the  staff  the  function 
of  filing  complaints  or  the  determination  of  whether  to  seek  injunctions  in  the 
courts.  Basically,  these  functions  were  entrusted  to  the  Commission  in  order  to 
pinpoint  responsibility  for  public  policy.  Delegation  of  these  activities  would 
dilute  agency  control  over  policy  and  make  it  more  difficult  to  evaluate  the 
reasons  for  success  or  failure  of  the  Commission's  operations.  Moreover,  the  dele- 
gation of  such  functions  would  present  practical  problems  in  view  of  current 
policy  splits  at  the  Commission  level.  Under  these  circumstances  it  would  be 
difficult  for  the  staff  to  pursue  a  coherent  policy  if  it  were  charged  with  such 
duties. 

Question  No.  3. — Coordination  with  and  allocation,  of  responsibilities  between 
the  Federal  Trade  Commission  and  other  agencies 
In  general,  the  existing  arrangements  for  coordination  and  the  allocation  of 
responsibilities  between  this  agency  and  the  Department  of  Justice  have  worked 
satisfactorily.  I  feel,  however,  that  in  some  instances  there  has  been  undue  delay 
in  processing  the  Commission's  requests  for  civil  penalty  proceedings  in  cases 
where  cease  and  desist  orders  have  been  violated.  I  am  hopeful  that  recent  dis- 
cussions with  responsible  officials  of  the  Department  will  iron  out  these  diffi- 
culties. In  the  case  of  other  governmental  units,  such  as  the  FDA  and  the  De- 
partment of  Agriculture  and  other  governmental  agencies  responsible  for  con- 
sumer protection,  the  liaison  arrangements  have,  in  the  main,  been  satisfactory. 
The  Commission  should  explore,  however,  the  question  of  whether  new  arrange- 
ments need  to  be  instituted  or  existing  liaison  arrangements  strengthened  with 
newly  instituted  governmental  agencies  with  consumer  responsibilities,  such  as 
the  Department  of  Transportation  and  the  Department  of  Housing  and  Urban 
Development. 

Question,  No.  4- — Consumer  fraud  and  deception 

Within  the  limits  of  available  resources  I  believe  the  FTC  has  devoted  suffi- 
cient resources  in  recent  years  to  consumer  fraud  and  deception  cases.  In  this 
connection  there  are  obviously  many  areas  which  are  essentially  local  problems 
and  best  left  to  the  states  or  municipalities  if  they  have  the  machinery  available 
to  deal  with  it. 

However,  it  is  difficult  to  generalize  whether  particular  forms  of  deception 
are,  as  a  general  rule,  local.  For  example,  in  the  case  of  bait-and-switch  advertis- 
ing, when  practiced  by  retail  stores  this  is  usually  a  local  matter.  On  the  other 
hand,  in  the  case  of  many  home  improvement  rackets  bait-and-switch  practices 
are  an  integral  part  of  the  operations  of  substantial  interstate  businesses  which 
require  federal  intervention.  Similarly,  in  the  case  of  the  holder-in-due-course  de- 
fense, when  the  problem  arises  with  respect  to  retail  stores  it  is  generally  a 
matter  of  local  concern.  On  the  other  hand,  when  the  holder-in-due-course  de- 
fense is  used  to  defraud  consumers  in  the  case  of  deceptive  sales  schemes  in  com- 
merce, involving,  for  example,  aluminum  siding,  and  where  the  business  is,  in 
effect,  underwritten  by  a  number  of  finance  companies  with  knowledge  of  the 
fraudulent  practices  in  question,  then  federal  intervention  on  the  part  of  the 
Federal  Trade  Commission  is  called  for. 

Question  No.  5. — State  and  local  enforcement  agencies 

The  question  of  wfiether  the  resources  of  state  and  local  enforcement  agencies 
are  adequate  to  cope  with  consumer  fraud  and  deception  is  a  difficult  one  to 
answer  with  precision.  Undoubtedly,  the  quality  of  state  and  local  enforcement 
agencies  in  the  consumer  area  varies  considerably.  However,  it  is  important 
to  note  that  the  Commission's  staff  responsible  for  liaison  with  state  and  local 
consumer  units  is  convinced  that  local  governments  are  constantly  improving 
their  capabilities.  Undoubtedly,  officials  on  the  state  and  local  level  are  faced 
with  the  same  question  as  the  Commission,  namely,  an  almost  unlimited  demand 
for  consumer  protection  opposed  to  limited  resources  for  dealing  with  the 
prnblero.  ITie  real  problem  in  this  area  is  to  convince  the  state  and  local 
legislative  bodies  of  the  necessity  for  providing  adequate  financing  for  consumer 
protection  activities  in  the  face  of  many  other  demands  for  funds. 

The  Federal  Trade  Commission  has  made  considerable  efforts  to  assist  local 
units    in    the    area    of    consumer   protection.    In    this    connection    efforts    have 
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been  made  to  encourage  the  states  to  enact  little  FTC  Acts  and  to  assist 
local  authorities  in  enforcing  existing  legislation.  Further,  the  Commission's 
expertise,  developed  over  the  years  in  dealing  with  these  problems,  has  been 
made  available  to  local  authorities,  both  in  the  area  of  drafting  legislation 
and  in  advising  as  to  the  legal  theories  which  might  be  helpful  in  attack- 
ing the  problems  within  their  jurisdiction.  Apparently  liaison  between  the 
Commission  and  local  authorities  is  effective,  for  requests  for  advice  and 
assistance  from  the  states  and  referral  of  cases  to  them  has  markedly  in- 
creased in  recent  years.  I  believe  that  at  present  the  Commission's  efforts  in 
this  area  are  well  planned  and  thought  out ;  the  primary  need  is  for  the  ad- 
dition of  more  personnel  to  expand  federal-state  liaison  activities  already 
in  effect.  Here,  the  addition  of  only  one  or  two  lawyers  may  be  expected  to 
bring  large  returns. 

Question  No.  6. — Expansion  of  FTC  efforts  in  protecting  consumers  against  fraud 
and  deception 

If  additional  funds  were  provided  for  consumer  protection,  I  would,  in  applying 
such  resoures,  emphasize  additional  enforcement  proceeding  against  national 
advertisers  and  emphasize  consumer  education,  as  well  as  cooperation  with  and 
training  of  local  authorities.  Particular  stress  should  be  laid  on  consumer  educa- 
tion. In  enacting  laws  such  as  the  Fair  Packaging  and  Labeling  Act  and  the 
Truth-In-Lending  Act,  the  Congress  emphasized  providing  information  to  ne- 
able  the  consumer  to  make  his  purchases  more  intelligently.  The  fact  remains 
that  this  legislation  will  not  have  the  effect  intended  if  the  consumer  does  not 
actively  take  advantage  of  the  information  provided.  In  order  to  ensure  that 
the  Congressional  intent  in  enacting  this  legislation  is  not  frustrated,  con- 
siderable effort  will  be  required  at  the  local  level  to  ensure  that  consumers 
are  aware  of  this  legislation  and  the  fact  that  it  may  help  them  to  purchase  more 
advantageously. 

In  general,  consumer  education  may  be  one  of  the  most  eflScient  vehicles  for 
alleviating  the  lot  of  the  poor.  It  may  be  far  less  expensive  to  help  a  family 
save  a  given  amount  of  money  through  intelligent  purchasing  than  to  achieve 
an  equal  increase  in  income.  Many  people  not  within  the  scope  of  current  pi-o- 
grams  designed  to  increase  incomes  could  be  helped  by  consumer  education  pro- 
grams. Moreover,  even  where  higher  income  is  achieved,  such  benefits  may  be 
dissipated  by  poor  spending  habits. 

At  this  time,  as  far  the  FTC  is  concerned,  I  do  not  believe  that  additional 
legislation  is  necessary  to  carry  forward  a  satisfactory  program.  The  chief 
problem  is  to  marshal  the  resources  necessary  to  adequately  carry  out  existing 
laws.  For  example,  in  the  case  of  the  Fair  Packaging  and  Labeling  Act  and  the 
Truth-In-Lending  Act,  it  may  be  difficult  to  finance  aggressive  and  equitable  en- 
forcement in  the  light  of  budgetary  limitations. 

Question  No.  7. — The  B.C.  consumer  protection  program 

The  primary  goal  of  this  program,  in  my  view,  was  to  gather  information 
about  the  problems  of  the  inner-city  consumer  in  a  typical  metropolitan  area. 
On  the  basis  of  information  developed  the  Commission  received  invaluable  in- 
sights into  the  problems  of  the  economically  handicapped.  The  pay-off  will  be 
in  the  Commission's  efforts  in  the  consumer  education  area  as  well  as  in  liaison 
activities  with  local  authorities  concerned  with  consumer  protection. 

Question  No.  8. — FTC  difflculties  re  national  media  advertising  and  monitoring 

The  Federal  Trade  Commission's  major  problems  in  policing  fraudulent  and 
deceptive  advertising  in  the  national  media  lie  in  the  area  of  evaluating  product 
claims.  The  difficulty  arises  from  the  fact  that  the  Commission  does  not  have 
a  staff  which  can  conduct  scientific  and  technical  tests  pre-requisite  to  Com- 
mission enforcement  activity  in  many  areas.  On  the  other  hand,  advertisers  in 
the  national  media  as  a  general  rule  do  have  the  funds  to  retain  adequate  sci- 
entific and  technical  staffs  or  consultants  to  work  up  data  allegedly  supporting 
the  claims  under  study.  To  name  only  one  example,  this  is  clearly  one  of  the 
principal  problems  facing  the  Commission  in  evaluating  claims  with  respect 
to  dentifrices  represented  as  making  teeth  whiter  and  brighter  but  which  may 
also  be  overly  abrasive.  Here  the  only  solution  is  additional  funds  to  employ 
the  technical  and  scientific  manpower  necessary  to  analyze  claims  of  this 
nature.  Another  solution  might  be  to  afford  the  Commission  additional  funds 
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whereunder  it  would  secure  technical  help  on  a  more  consistent  basis  than  in 
the  past  from  agencies  such  as  the  Department  of  Health,  Education  and  Wel- 
fare and  the  Bureau  of  Standards.  The  primary  remedy  here  in  my  view  is 
simply  additional  funds.  However,  additional  legislation  might  be  helpful  if  it 
were  to  authorize  the  Commission  to  utilize  the  scientific  manpower  available 
in  other  agencies. 

The  Commission's  monitoring  program  at  this  time  is  not  adequate.  At  present 
the  only  monitoring  of  national  media  done  on  a  systematic  basis  is  that  of  the 
national  television  networks'  submissions  to  the  Commission,  which  are  re- 
viewed by  an  attorney  in  the  Food  and  Drug  Advertising  Division  and  by  scien- 
tific personnel  in  the'Division  of  Scientific  Opinions.  The  monitoring  of  printed 
advertising,  radio  and  local  or  regional  television  does  not  appear  to  be  adequate 
at  this  time.  By  1971.  the  Bureau  of  Deceptive  Practices  plans  to  put  monitoring 
on  a  systematic  basis  with  a  staff  of  six.  As  I  understand  it,  the  plan  is  to 
utilize  non-lawyers,  by  developing  a  non-professional  staff  to  operate  under  the 
general  supervision  of  a  middle  grade  attorney.  This  projected  program  I  believe 
will  be  a  step  in  the  direction  of  the  in  depth  monitoring  which  is  required  to 
police  unfair  and  deceptive  advertising.  Hopefully  it  can  be  brought  into  being 
before  1971,  budget  limittions  permitting. 

Again,  in  my  view,  the  need  here  is  not  so  much  for  additional  legislation, 
but  for  the  resources  to  adequately  carry  out  the  duties  already  entrusted  to  the 
Commission. 

Question  No.  9. — Motivational  or  suNiminal  advertising 

It  is  my  understanding  that  the  question  of  motivational  or  subliminal  adver- 
tising is  iiow  under  staff  study.  My  conclusions  on  whether  expanded  activities 
in  this  area  by  the  Commission  would  be  desirable  will  be  based  on  information 
provided  by  the  staff. 

Question  No.  10. — The  Bureau  of  Textiles  and  Furs 

In  my  view,  the  Federal  Trade  Commission's  commitment  of  money  and  man- 
power to  the  Bureau  of  Textiles  and  Furs  is  worthwhile  in  terms  of  the  results 
achieved.  The  Wool  Products  Labeling  Act,  the  Fur  Products  Labeling  Act,  the 
Flammable  Fabrics  Act,  and  the  Textile  Fiber  Products  Identification  Act  are 
all  "consumer"  statutes.  They  provide  the  information  facilitating  value  com- 
parisons which  consumers  need  to  make  informed  and  rational  choices  between 
competing  products  free  of  fraud  and  deception.  Enforcement  of  these  acts  fos- 
ters the  intelligent  purchasing  upon  which  a  healthy  competitive  market  econ- 
omy necessarily  depends.  The  Flammable  Fabrics  Act  which  of  course  is  intended 
to  protect  the  health  and  safety  of  the  public  is  of  necessity  a  statute  which 
deserves  aggressive  enforcement.  In  my  view,  this  Bureau  consistently  and  effi- 
ciently has  achieved  the  objectives  set  for  it.  Radical  changes  in  the  Bureau's 
organization  and  resultant  disorientation  of  the  staff  would  set  back  rather 
than  further  the  cause  of  law  enforcement. 

Question  No.  11. — Concurrent  enforcement 


The  advantages  of  concurrent  enforcement  of  antitrust  outweighs  the  alleged 
disadvantages.  The  special  contribution  which  both  the  Department  of  Justice 
and  the  Federnl  Trade  Commission  can  bring  to  the  antitrust  area  justifies  con- 
tinued antitrust  enforcement  activity  by  each.  Efl'ective  antitrust  enforcement 
rather  than  symmetry  of  organizational  charts  should  be  the  goal. 

The  Commission  as  an  administrative  agency  can  bring  a  flexible  approach  to 
complex  economic  problems  in  this  area  which  the  Department  whose  enforce- 
ment is  limited  to  the  courts  cannot  match.  Moreover,  as  the  Supreme  Court 
decision  in  F.T.C.  v.  Broicn  Shoe  Co.,  3S1  U.S.  316  (1966)  illustrates,  the  Com- 
mission as  an  admirastrative  agency  with  the  power  under  Section  5  of  the 
Federal  Trade  Commission  Act  to  define  "unfair"  trade  practices  and  to  pro- 
hil)it  them  in  their  incipiency  has  a  unique  function  to  fulfill.  Were  the  Federal 
Trade  Commission  eliminated  from  the  field,  a  vacuum  in  antitrust  enforcement 
would  become  readily  apparent.  There  would  be  no  agency  in  existence  with  the 
tools  to  deal  with  unfair  trade  practices  before  they  reached  Sherman  Act  or 
monopoly  proportions. 

Further,  it  is  valuable  to  have  two  agencies  in  this  field,  each  with  its  point  of 
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view  of  antitrust  objectives.  This  ensures  tliat  tlie  avennes  to  antitrust  enforre- 
nient  will  be  broadly  explored.  In  short,  a  little  competition  in  the  field  of  anti- 
trust enforcement  is  good  for  the  public  just  as  it  is  desirable  in  the  market 
place.  Consider  for  example  the  Commission's  pioneering  concern  with  con- 
glomerate mergers — both  the  Consolidated  Foods  and  Procter  nnd  Gcnnble  cases 
were  initiated  in  the  late  fifties.  Without  the  stimulus  of  two  agencies  in  the 
field,  it  is  obvious  that  many  desirable  approaches  fostering  a  competitive  econo- 
my might  simply  not  be  developed  or  not  develop  quickly  enough  at  a  time  when 
a  dynamically  changing  and  complex  economy  requires  quick  reaction  and  flex- 
ibility by  the  governmental  agencies  responsible  for  antitrust  enforcement. 

II 

I  do  not  feel  quite  as  strongly  about  the  necessity  for  continuing  concurrent 
regulation  of  drug  advertising  by  the  Federal  Trade  Commission  while  the  Fed- 
eral Drug  Administration  administers  labeling  requirements.  Nevertheless,  the 
unique  experience  of  the  Federal  Trade  Commission  with  respect  to  policing  of 
advertising  justifies  its  continued  activity  in  this  area.  Certainly  in  the  case  of 
FTC  regulation  of  drug  advertising,  FDA  expertise  is  not  lost  becau.se  of  the 
close  liaison  between  the  agencies. 

The  division  of  enforcement  of  the  Fair  Packaging  and  Labeling  Act  as  to  food, 
drugs  and  cosmetics  by  the  FDA  and  as  to  other  consumer  commodities  Ijy  rhe 
Federal  Trade  Commission  is  logical  and  should  continue.  Clearly,  Congress  was 
motivated  by  the  desire  to  cause  minimal  disruption  to  the  lines  of  authority 
devebn^ed  by  each  agency  in  its  area  of  responsibility  and  the  desire  to  take 
advantage  of  the  expertise  each  had  developed  in  its  own  field."  These  considera- 
tions are  still  valid  today. 

Question  No.  12.- — Voluntary  compliance  techniques  and  compliance  tcith  cease 
and  desist  orders 

Initially  I  felt  that  the  Commission's  increased  reliance  on  voluntary  pro- 
cedures was  a  success  in  that  it  enabled  the  Commission  to  dispose  of  a  con- 
siderable volume  of  proceedings  with  respect  to  unfair  or  deceptive  acts  or 
practices  cheaply  and  inexpensively.  I  feel,  however,  that  the  reliance  on  this 
procedure  may  have  gone  too  far.  At  this  point  the  Commission  should  increase 
the  number  of  formal  enforcement  proceedings  in  order  to  preserve  the  cred- 
ibility of  the  informal  procedures.  Moreover,  it  is  my  view  that  in  many  cases 
the  Commission,  in  granting  informal  disposition,  did  not,  as  required  by  its 
own  rules,  take  into  consideration  the  gravity  of  the  offense  or  the  history  of 
the  offender.  Too  many  assurances  have  been  accepted  in  the  case  of  respojid- 
ents  with  long  records  of  prior  offenses,  in  many  instances  covered  by  cease 
and  desist  orders  or  prior  assurances  of  discontinuances.  Equally  disturbing 
is  the  fact  that  in  a  number  of  instances  assurances  have  been  taken  after  the 
case  has  been  fully  litigated.  In  my  view,  once  substantial  government  funds 
have  been  expended,  the  public  is  entitled  to  the  maximum  protection  afforded — 
namely,  an  order  to  cease  and  desist  rather  than  a  promise  which  is  patently 
unenforceable. 

For  your  convenience  I  have  attached  a  copy  of  the  order  of  dismissal  in 
Mario  Furniture  Company,  Docket  No.  874.5.  issued  January  16,  1069,  and  my 
accompanying  dissent.^  That  was  a  proceeding  unjustifiably  terminated  after 
litigation  on  an  informal  basis.  I  incorporate  the  expression  of  views  in  that 
dissent  by  reference  in  this  response. 

In  general.  I'm  satisfied  that  the  staff  is  doing  a  thorough  job  in  following 
up  compliance  with  cease  and  desist  orders.  I  have  been  disappointed,  however, 
in  a  number  of  instances  where  the  Department  of  Justice  has  either  delayed 
on  a  Commission  request  for  a  civil  penalty  suit  or  disagreed  with  our  position 
that  a  penalty  proceeding  should  be  brought. 

Question  No.  13. — Revision  of  the  Rohinson-Patman  Act 

I  do  not  agree  with  the  Neal  Task  Force  Report,  the  Nixon  Task  Force 
Report  or  with  the  Johnson  Council  of  Economic  Advisory  Report  that  it  is  time 


"See  genernlly  "Tnith-In-Packaprinjr".  Report  of  the  Siihcommittep  on  Antitrust  anrl 
Monopoly  of  the  Committee  on  the  .Tnrllcinr.v,  U.S.  Senate,  Committee  Print.  .3,  SRth  Conp. 
2c1  sess.  (1904). 

3  See  Appenrllx, 


883 

for  legislative  changes  iu  tlie  Robiusoii-Patman  Act.  In  my  view,  these  criticisms 
of  the  Act  and  its  enforcement  gave  little  indication  that  the  report  writers  in 
question  brought  their  own  experience  or  original  research  to  bear  on  this 
issue.  Rather,  the  impression  is  that  primary  reliance  was  given  to  secondary 
sources,  which,  in  the  main,  were  undisclosed.  These  criticisms  of  the  Act  con- 
stitute a  classic  example  of  the  dictum  that  "[t]he  antitrust  field  is,  perhaps, 
of  all  areas  of  discourse  the  one  in  which  practitioners  live  best  by  taking  in 
each  other's  washing."  *  On  the  other  hand,  the  recent  Seventh  Circuit  decision 
in  Federal  Trade  Commission  v.  National  Dairies,'^  affirming  the  Commission's 
decision  in  that  matter  gives  convincing  and  concrete  support  for  the  position 
that  a  competitive  economy  requires  consistent  and  intelligent  enforcement  of 
the  Act  as  it  is  now  written. 

Question  No.  I4. — Access  to  data  underlying  administrative  actions  hi/  the  Fed- 
eral Trade  Commission. 

In  my  view,  recent  action  by  the  Commission  in  relaxing  the  requirements 
which  must  be  met  before  confidential  data  is  made  available  went  too  far.  I  do 
not  think  they  should  be  relaxed  further.  On  this  point  I  would  like  to  make  my 
position  clear.  The  public  is  entitled  to  know  what  actions  the  Commission  has 
taken,  the  position  of  the  individual  Commissioners  voting  on  such  actions  and 
the  rationale  for  their  decision.  However,  the  Commission's  most  recent  policy 
which  may  be  described  as  one  of  "maximum  discolsure"  glosses  over  the  fact 
that  the  Commission,  as  an  investigative  agency,  is  the  custodian  of  much  confi- 
dential information  from  the  business  community  and  others.  The  investigative 
function  is  one  of  the  most  important  duties  lodged  in  the  commission,  and  it  is 
of  considerable  breadth.  As  the  Supreme  Court  stated  : 

"[The  Federal  Trade  Commission]  has  a  power  of  inquisition,  if  one  chooses  to 
call  it  that,  which  is  not  derived  from  the  judicial  function.  It  is  more  analogous 
to  the  Grand  Jury,  which  does  not  depend  on  a  case  or  controvery  for  power  to 
get  evidence  but  can  investigate  merely  on  suspicion  that  the  law  is  being  violated, 
or  even  just  because  it  wants  assurance  that  it  is  not.  .  .  ." " 

With  so  broad  an  investigative  mandate  the  Commission  obviously  has  a  duty 
of  keeping  confidential  the  information  received  in  the  course  of  its  investigations 
unless  they  are  utilized  in  a  public  proceeding.  This  is  required  simply  as  a  mat- 
ter of  equity  since  most  informants  giving  information  to  the  Commission  do  so 
on  the  understanding  that  this  information  is  required  for  official  government 
use  by  the  Federal  Trade  Commission  and  that  it  will  be  held  confidential.  There 
are  also  practical  reasons  for  respecting  the  confidence  of  those  furnishing  the 
Commission  with  information.  If  the  Commission  does  not  do  so,  inevitably 
sources  of  information  will  dry  up  and  most,  if  not  all,  investigations  will  have 
to  be  conducted  by  way  of  litigation  and  compulsory  process,  with  inevitable 
large-scale  delay. 

In  this  connection,  it  is  interesting  to  note  a  recent  example  which  I  find  dis- 
quieting, to  say  the  least.  In  this  connection,  a  respondent  in  the  Midwest  had 
been  investigated  by  one  of  the  Commission's  field  offices.  Subsequently  two  re- 
ports from  the  Commission's  investigative  files  were  turned  over  to  the  Post  Office. 
That  respondent  is  involved  in  litigation  with  the  Post  Office  iu  district  court. 
The  respondent  demanded  by  way  of  discovery  the  complete  files  of  the  Commis- 
sion, including  all  inter-office  memoranda,  interview  reports  with  third  parties 
and  any  other  documents  in  the  Commission's  files  relating  to  it.  Such  wholesale 
disclosure,  now  likely  under  the  new  procedures  in  effect,  is  likely  to  hamstring 
the  Commission's  investigations  in  the  future  as  those  approached  iu  investiga- 
tions lose  confidence  in  the  security  of  the  Commission's  files. 

To  recapitulate,  I  want  to  make  it  clear  that  I  think  there  should  be  maximum 
disclosure  about  the  Commission's  administrative  actions  and  the  votes  of  the 
individual  Commissioners  and  their  positions.  On  the  other  hand,  if  the  Com- 
mission is  to  continue  the  investigative  function  envisaged  by  Congress,  a  clear 
stand  will  have  to  be  taken  to  protect  the  securitly  of  the  Commission's  investiga- 
tional files. 

Question  No.  15. — FTC  rules  of  procedure 

I  have  no  si^ecific  changes  to  recommend.  I  feel,  however,  it  would  be  valu- 
able if  a  general  study  of  administrative  procedure  could  be  undertaken  both 

*  Mason,  Economic  Concentration  and  Monopoly  Problem,   389   Atheneum    (1964). 

^  Attached  hereto  as  an  Appendix. 

^United  States  v.  Morton  Salt  Co.,  338  U.S.  632,  642-643    (1950). 
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by  the  private  bar  and  concerned  government  attorneys  and  administrators 
witli  the  object  of  simplifying  administrative  litigation  which  in  my  view  over 
the  years  has  become  overly  .iudicialized.  I  tliink  we  have  lost  sight  of  the  fact 
that  informality  is  the  life  blood  of  the  administrative  process.  I  would  like 
to  emphasize  however  that  the  study  should  be  broadly  based.  Tinkering  with 
the  rules  on  an  agency  by  agency  basis  is  unlikely  to  have  the  far  reaching 
results  needed. 

Question  No.  16. — Personnel  recruitment  and  policies 

On  the  basis  of  my  contacts  with  the  younger  professional  staff,  both  lawyers 
and  economists,  I  have  in  the  main  been  impressed  with  their  caliber.  If  the 
personnel  procedures  of  the  Federal  Trade  rommission  are  to  be  tested  by  the 
results  achieved  the  Commission's  recruiting  policies  have  been  reasonably 
satisfactory. 

The  Commission,  for  a  number  of  years,  has  had  a  program  of  direct  contact 
with  some  of  the  two  hundred  top  law  schools  in  the  Country.  I  understand 
that  changes  were  made  to  further  improve  recruitment  of  the  younger  members 
of  the  professional  staff.  In  the  scheduling  of  interviews  the  emphasis  has  been 
shifted  from  interviews  conducted  by  the  top  officials  of  the  Commission  such 
as  the  Executive  Director  to  having  this  function  performed  by  younger  at- 
torneys of  intermediate  grade  who  would  be  better  able  to  establish  rapport 
with  the  applicants.  In  addition,  the  younger  attorneys  have  also  been  given 
responsibility  for  taking  part  in  the  rating  of  applicants.  Younger  staff  members 
have  also  been  sent  to  interview  prospective  employees  to  discuss  with  them 
the  problems  and  opportunities  of  employment  at  the  Commission.  Again,  this 
is  a  function  better  performed  by  our  newer  employees  who  are  able  to  under- 
stand the  transitional  problems  of  recent  law  school  graduates.  To  my  knowl- 
edge, such  interviews  have  not  concerned  themselves  with  questions  of  race, 
religion,  or  politics,  but  solely  with  the  applicants'  ability  to  do  the  .iob. 

I  further  understand  that  plans  are  now  being  implemented  to  cut  down  the 
turn  over  of  the  younger  professional  staff.  In  this  connection,  apparently  a 
more  thorough  and  intensive  orientation  program  is  now  in  effect  and  a  real 
effort  is  being  made  to  put  new  employees  to  work  on  substantive  problems 
immediately.  I  understand  that  in  the  past  the  delay  in  putting  new  employees 
to  work  on  questions  of  significance  has  been  a  real  source  of  dissatisfaction. 
I  trust  that  this  deficiency  is  now  being  remedied. 

In  this  connection,  I  might  add  a  personal  note.  As  a  Commissioner  who  at 
one  time  was  also  a  "young  lawyer"  at  the  Commission,  I  am  convinced  that 
one  measure  to  increase  enthusiasm  and  morale  among  younger  lawyers  would 
be  to  step  up  rate  of  litigation  in  significant  areas  of  antitrust  and  consumer 
protection.  This,  I  believe,  would  at  one  and  the  same  time,  raise  employee 
morale  and  serve  the  public  interest.  It  is  my  understanding  in  this  connection 
that  many  of  the  younger  professional  staff  have  been  disappointed  by  the 
fact  that  "the  opportimities  for  participation  in  litigation  have  been  far  less 
than  they  expected  before  coming  to  this  agency. 

Finally,  I  would  like  to  note  that  while  I  am  of  course  interested  m  the  Com- 
mission's personnel  practices  and  recruitment  this  is  primarily  a  managerial 
matter  within  the  jurisdiction  of  the  Chairman.  It  is  not  an  area  where  as  a 
geTieral  rule  other  Commissioners  should  interfere.  Should  the  other  four  Com- 
missioners regard  themselves  as  "Co-Chairmen"  in  this  and  other  areas  involv- 
ing primarily  managerial  responsiblities,  administrative  chaos  would  be  bound 
to  ensue. 

Question  No.   17. — Organization  of   Commission,  staff  and   allocation   of   staff 
responsibilities 

In  my  view,  the  present  organization  of  the  staff  could  be  improved  in  the 
operating  Bureaus  by  eliminating  rigid  functional  lines.  It  is  a  mistake  to 
freeze  attorneys  and  particularly  the  younger  attorneys  into  rigid  categories 
such  as  "mergers",  "price  discrimination",  or  "general  trade  restraints".  I  be- 
lieve that  the  oi)erations  of  the  trial  bureaus  could  be  made  more  efficient  by 
eliminating  such  rigid  stratifications  and  by  assigning  attorneys  to  cases  on  the 
basis  of  need.  Furthermore,  freezing  an  attorney's  assignments  merely  to  the 
area  of  one  law  is  I  believe  stultifying.  Giving  attorneys  a  wider  range  of  re- 
sponsibilities would  I  believe  be  distinctly  beneficial  to  their  professional  devel- 
opment. In  addition,  if  such  rigid  categories  were  eliminated  then  the  bureau 
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chiefs  of  either  the  Bureau  of  Deceptive  Practices  or  the  Bureau  of  Restraint  of 
Tr-ide  would  be  far  more  flexible  in  transferring  attorneys  to  those  areas  which 
have  greater  priority  and  where  the  greatest  need  for  manpower  exists. 

Question  No.  18. — The  contribution  of  the  hearing  examiners 

The  primary  function  of  the  hearing  examiners  is  to  preside  at  adjudicative 
hearings.  It  may  be  that  they  are  at  this  time  under-employed  because  of  a  drop- 
otf  in  the  Commission's  litigated  cases.  The  temptation  therefore  might  be  to 
utilize  them  for  purposes  such  as  reviewing  consent  agreements  prior  to  formal 
ccnnplaints  if  issued.  While  on  its  face  the  use  of  the  hearing  examiners  for  such 
additional  duties  might  be  helpful,  I  would  be  inclined  to  oppose  use  of  the  hear- 
ing examiners  for  purposes  extraneous  to  their  central  function.  In  order  to 
preserve  their  independence  in  my  view  the  hearing  examiners  should  confine 
their  activities  to  adjudicative  proceedings  even  though  participation  in  other 
functions  of  the  Commission  might  not  violate  the  letter  of  the  Administrative 
Procedure  Act. 
Question  No.  19. — Industry-wide  cooperation 

The  answer  to  this  question  is  obvious.  Certainly  industry-wide  cooperation 
can  facilitate  the  Commission's  work  in  proper  cases.  The  real  issue  is  what  Is 
the  proper  case  for  such  proceedings.  It  is  diflBcult  to  generalize  on  that  question. 
Nevertheless,  I  can  think  of  one  example,  namely,  the  Truth-In-Lending  Act. 
Obviously  here  industry  associations  could  do,  a  great  deal  to  implement  prac- 
tical compliance  with  the  Act. 

In  other  instances,  industry-wide  cooperation  has  to  be  approached  cautiously 
both  on  the  part  of  the  industry  and  on  the  part  of  governmental  enforcement 
agencies  involved.  For  example,  while  industry  self-policing  to  ensure  ethical 
practices  in  an  industry  is  a  laudable  objective  it  may  conflict  with  antitrust  ob- 
jectives. Consider  for  example  a  concentrated  market  where  industry  leaders 
set  up  product  standards  with  a  tendency  to  raise  new  barriers  to  competition. 
In  short,  the  desirability  of  such  procedures  is  one  which  has  to  be  determined  on 
the  facts  of  each  case. 

Mr.  DiNGELL.  By  the  "way,  Commissioner,  the  Chair  notes,  it  has 
been  brought  to  my  attention  that  you  are  a  publislier  of  an  article 
entitled  "The  Federal  Trade  Commission's  Antitrust  Functions,  Prac- 
tical Problems  in  Enforcement." 

The  Chair  would  like  to  request  that  you  indicate  at  this  time,  or 
at  any  time  you  find  it  convenient,  whether  you  wish  to  have  the  whole 
of  that  or  portions  of  it  inserted  in  the  record,  and  if  so,  we  will  afford 
you  leave  to  submit  such  portions  as  you  wish  to  have  inserted,  at  a 
time  convenient  to  you. 

Commissioner  MacIntyre.  I  think  that  since  you  Ijrou^ht  that  up, 
I  will  ask  that  that  be  done  at  this  point  in  the  record.  I  would  like 
to  suggest  that  you  take  it  all  because  it  does  refer  to  a  very  important 
antitrust  polic3^  This  is  whether  to  rely  on  structure  or  whether,  in 
the  enforcement  of  our  antitrust  public  policy,  to  rely  on  those  tools 
that  would  attack  misbehavior  as  well  as  structural  conditions.  I  think 
that  the  article  in  its  entirety  is  necessary  in  order  to  understand  what 
I  have  to  say  about  the  behavioral  aspects. 

Mr.  DixoELL.  "Without  objection,  then,  the  document  referred  to  will 
appear  in  the  record  at  the  appropriate  place. 

Commissioner  MacIntyre.  In  talking  about  some  of  the  generaliza- 
tions that  are  used  in  the  challenge  to  the  Robinson-Patman  Act,  I 
I  would  like  to  refer  to  the  generalizations  which  have  come  up  with 
respect  to  the  factual  situation  in  the  National  Dairy  Products  case. 
That  was  decided  in  1969  by  the  Seventh  Circuit  Court  of  Appeals. 

Now,  that  was  a  Commission  primary-line  proceeding  under  sec- 
tion '2 (a)  of  the  Robinson-Patman  Act.  There  the  court  found  that  the 
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respondent  had  engaged  in  a  geographic  price  discrimiiiaf ion  resulting 
in  a  loss  of  $1,345,582  in  its  sales  of  jams  and  jellies.  According  to  the 
court,  this  loss  was,  of  necessity,  subsidized  from  profits  earned  by 
National  Dairy  in  other  markets.  Further,  the  court  held  that  as  a 
result  there  were  great  and  damaging  losses  to  the  respondent's  inde- 
pendent competitors,  none  of  whom  could  meet  or  compete  with  such 
a  selling  program  since  the  price  was  below  the  cost  of  materials  alone. 
As  the  courf  noted,  the  independent  competitors  injured  "are  finan- 
cially unable  to  compete  with  such  a  massive  below  cost  sale." 

Mr.  DixGELL.  You  are  referring  to  this.  Commissioner,  then  as  a 
classical  behavioral  example  as  opposed  to  structural,  in  the  antitrust 
field? 

Commissioner  MacIxtyre.  Yes,  sir,  because  the  Commission,  even 
before  this  case  was  brought,  had  outstanding  an  order  to  cease-and- 
desist  under  section  7  of  the  Clayton  Act  prohibiting  National  from 
buying  other  people  to  increase  its  market  power,  but  that  order  did 
not  operate  to  prohibit  National  from  doing  what  it  did  in  this  in- 
stance, with  respect  to  discrimination  in  price. 

Mr.  DixGELL.  What  you  are  saying,  then,  is  that  National  couldn't 
buy  them  so  it  ran  them  out  of  business  ? 

Commissioner  MacIxtyee.  Well,  a  lot  of  them  went  out  of  business 
as  a  result  of  this  action,  and  the  Commission  so  found. 

Sometimes,  Mr.  Chairman,  it  is  cheaper  to  run  out  than  to  buy  out, 
and  a  lot  of  small  businesses  in  this  country  today  inform  us  of  the 
fact  that  they  would  rather  sell  it  than  to  be  run  out,  so  we  have  a  two- 
edged  problem  here. 

Now,  again  in  that  particular  case  the  Federal  Trade  Commission 
was  not  solidly  behind  its  own  findings,  and  its  decision  in  that  case. 
The  record  will  speak  for  itself.  You  may  review  all  the  papers  there 
and  vou  will  find  who  vv-as  for  what,  l)ut  you  do  need,  in  my  opinion, 
at  the  Federal  Trade  Commission  solid  support  for  the  sort  of  enforce- 
ment policy  as  was  involved  in  the  National  Dairy  Products  case. 

Clearly,  the  empirical  data  refutes  the  contention  that  the  profit 
maximizing  seller  is  inherently  unlikely  to  use  below-cost  sales  to 
monopolize  additional  markets.  Further,  the  National  Dairy  case  docu- 
ments, contrary  to  the  ABA  report's  assertion,  that  predatory  pricing 
is  indeed  a  phenomenon  worthy  of  antitrust  consideration.  The  report 
fails  to  make  clear  why  the  act  should  be  condemend  on  the  basis  of 
unsubstantiated  generalizations  in  direct  conflict  with  market  facts 
evidenced  in  the  Commission's  records. 

Mr.  Wertheimer.  You  said  at  that  point  the  ABA's  report,  weren't 
you  in  fact  referring  to  the  Stigler  report?  I  just  wanted  to  clarify 
that  for  the  record,  we  have  been  talking  about  \\\q,  Stigler  report. 

Commissioner  MacIxtyre.  That  was  the  so-called  Stigler  report,  and 
the  Stigler  report  appears,  of  course,  in  the  record  of  your  current 
hearings  here  at  page  282,  so  I  stand  corrected  on  that. 

Now.  this  was  a  report  prepared  for  the  advice  to  the  President  of 
the  United  States. 

Gentlemen,  the  President  of  the  Ignited  States  is  entitled,  in  my 
opinion,  to  better  advice.  He  is  entitled  to  more  objective  advice. 

I  don't  know  why  he  didn't  get  it  in  this  instance. 
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Criticism  of  this  nature,  which  ignores  the  pertinent  facts,  whether 
by  intent  or  inadvertence,  cannot  justify  erosion  of  the  price  discrimi- 
nation law  by  the  faihire  to  challenge  law  violations  wlien  they  occur. 

The  most  oft-stated  criticism  of  the  Robinson-Patman  Act  which 
should  be  laid  to  rest  is  that  it  leads  to  price  rigidity  and  that  it  stifles 
competition  in  concentrated  markets.  Specifically,  the  argument  is 
made,  as  in  the  Neal  report,  and  that  was  another  report  to  another 
President,  where  I  think  some  very  bad  advice  was  given,  and  you  will 
find  that  in  your  printed  record  at  pages  304:  and  317  of  your  current 
hearings  here. 

The  Xeal  report  made  the  argument  that  price  discrimination  stimu- 
lates competition  in  concentrated  markets  and  facilitates  entry  into 
oligopolistic  industries. 

Mr.  DiNGELL.  Commissioner,  could  I  interrupt  you  at  this  point  to 
make  an  observation  ? 

Commissioner  Jones,  who  just  preceded  you  at  the  wintess  table, 
made  a  statement  that  I  never  quite  heard  made  in  the  same  fashion 
before.  As  a  matter  of  fact,  I  had  never  heard  it,  and  she  indicated 
that,  as  a  matter  of  fact,  one  of  the  great  protections  of  the  Robinson- 
Patman  is  that  it  eliminates  forces  "that  would  tend  to  impose  a_  price 
rigidity  through  a  sort  of  terrorizing  of  the  small  businessman  into  a 
pattern  of  uniform  prices. 

Would  you  want  to  comment  on  that  point  ? 

Commissioner  INLvcIntyre.  Well,  I  know  of  that  argument  having 
been  made. 

Mr.  DixGELL.  I  had  never  heard  it  before,  and  it  struck  me  as  a  very 
useful  one  for  the  consideration  of  this  committee. 

Commissioner  ]VL4cIntyre.  Of  course  as  I  proceed  with  my  state- 
ment, I  cover  the  argument  in  very  much  the  same  way  that  Com- 
missioner Jones  did  in  her  statement  this  morning,  but  while  we  are 
right  at  this  point,  let  me  say  that  I  have  heard  this  argument  about 
price  discrimination  being  competitive  and  laws  against  the  price  dis- 
crimination being  anticompetitive  for  a  great  many  years,  but  I  agree, 
as  Commissioner  Jones  has  stated  to  you,  that  the  people  who  make 
that  argument  just  fail  to  bring  up  the  facts  to  back  them  up. 

I  heard  back  35  years  ago  or  so  when  we  were  trying  the  Cement 
case — and  that  case  involved  charges  of  discrimination  as  vrell  as 
charges  of  price  fixing — that  the  matter  of  any  prohibition  against 
price  discrimination  that  would  prevent  people  from  cross-shipping 
]nto  each  other's  territory  would  promote  monopoly,  local  monopoly. 

Let  me  give  you  an  example  of  what  they  wanted.  I  will  give  a  very 
common  example.  Let  us  talk  about  sand,  which  is  very  plentiful,  as 
you  know,  in  a  good  many  parts  of  the  earth.  Washed  sand  is  used 
for  building  material. 

Well,  here  in  Washington  it  is  selling  for  about  $3.50  or  $4  a  ton. 
Up  in  Philadelphia  it  is  selling  at  somewhere  near  the  same.  A  very 
large  firm  up  there  serves  most  of  the  Philadelphia  area.  A  very  larg'e 
firm  serves  most  of  the  Washington  area.  They  are  unable  to  compete 
in  each  of  these  towns  against  each  other.  Now,  they  couldn't  afford  to 
dothat  without  doing  one  other  thing,  and  what  is  that  other  thing? 
It  is  to  raise  the  level  of  their  prices  in  both  Washington  and  in  Phila- 
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delphia  to  probably  about  $12  a  ton.  Then,  they  could  easily  compete 
with  each  otlier. 

That  is,  in  both  markets. 

Mr.  DiNGELL,  By  subsidizing  the  attack  in  the  one  market  from 
profits  in  the  other  ? 

Commissioner  MacIntyre.  Yes,  sir.  And,  I  would  just  leave  that  to 
almost  anybody  to  draw  the  conclusion  as  to  whether  that  is  in  the 
interest  of  the  consumer. 

But,  we  can  get  rid  of  discrimination  in  the  interest  of  the  con- 
sumer. We  can  leave  it  sometimes  to  tlie  detriment  of  the  consumer. 

Of  course  I  couldn't  ao:ree  more  with  what  Commissioner  Jones  was 
telling  you  earlier  about  it  being  in  the  interest  of  the  consumer  to 
have  a  law  such  as  the  Robinson-Patman  Act  and  the  public  policy 
that  is  embodied  therein,  and  I  cite  you  to  your  record,  February  6, 
particularly  at  pages  737  through  739,  where  a  representative  of  one 
of  the  largest  consumer  organizations  in  the  United  States  appeared 
before  you  and  testified,  representing  over  146  member  consumer  or- 
ganizations, representing,  in  turn,  several  million  individual 
consumers. 

Now,  what  was  said  there,  let  me  just  read  you  a  paragraph  or  two 
from  that  testimony. 

It  was  said : 

We  are  witnessing  what  we  view  to  be  the  most  disturbing  trend,  the  gradual 
but  nonetheless  pronounced  disappearance  of  the  small  businessman.  As  I  will 
expand  in  a  minute  there  is  a  grave  concern  to  consumers  about  this  growing  loss 
of  small  businessmen.  I  do  feel  that  I  can  speak  from  some  experience  as  to  the 
concern  of  consumers  as  they  relate  to  the  matters  coming  within  the  scope  of 
these  hearings,  a  scope  I  might  add  that  I  view  as  being  considerably  broader 
than  whether  the  Robinson-Patman  Act  should  be  amended.  As  I  indicated  a 
moment  ago,  I  view  this  as  a  particularly  appropriate  time  for  the  Consumers 
Federation  of  America  to  appear  before  this  committee.  The  Robinson-Patman 
Act,  after  all,  is  the  consumer  protection  act  for  small  business.  I  have  sen.sed, 
much  to  my  concern,  that  there  is  some  belief  that  consumers  and  small  business 
are  antagonistic.  No  doubt  this  feeling  stems  from  the  fact  that  many  con- 
sumer complaints  are  directed  to  shoddy  trade  practices  peri)etrated  by  disrep- 
utable merchants.  Let  me  state  this  as  categorically  as  I  know  how.  The  eco- 
nomic well-being  of  the  American  consumer  is  inextricably  tied  to  the  viability 
of  the  American  small  businessman.  If  I  succeed  in  making  no  other  point  this 
morning,  Mr.  Chairman,  hopefully  I  will  succeed  in  making  at  least  that  much 
clear.  The  consumer  needs  a  small  business,  indeed  the  well-being  of  consumers 
is  dependent  upon  the  well-being  of  small  business.  This  is  why  we  are  so  con- 
cerned about  the  systematic  attack  that  is  being  waged  against  the  Robinson- 
Patman  Act. 

So,  Commissioner  Jones  and  I  do  not  stand  alone  in  our  views  that 
this  law  which  proliibits  price  discrimination  is  in  the  interest  of  con- 
sumers as  well  as  in  the  interest  of  the  public  generally. 

The  weakness  of  the  argument  in  the  attack  on  this  law  is  that  there 
is  no  empirical  data  that  has  been  cited,  as  I  said,  to  support  the  argu- 
ment. In  fact,  the  available  economic  data  indicates  the  contrary. 
Tliere  is  evidence  that  in  a  number  of  concentrated  industries  it  is  the 
small  independent  and  medium  competitor  who  affords  significant 
price  competition.  For  example,  in  certain  industries  major  companies 
are  more  inclined  to  compete  on  the  basis  of  nonprice  competition  such 
as  product  changes  and  promotional  campaigns  rather  than  price 
reductions  to  increase  sales.  It  is  the  smaller  competitor  in  such  indus- 
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tries  who  has  neither  the  security  nor  the  investment  of  his  hirge  rivals 
who  will  characteristically  use  price  more  willingly  and  liexibly  to 
attract  customers  for  his  products  when  demand  is  slack  and  to  in- 
crease prices  wlien  demand  is  strong.  Such  firms  are  evidently  more 
responsive  to  the  laws  of  supply  and  demand.  According  to  one  com- 
ment, these  competitors  play  a  role  entirely  disproportionate  to  their 
size  in  keeping  the  market  flexiVjle  and  dynamic. 

The  Commission's  primary-line  price  discrimination  case  relating 
to  the  roofing  industry,  the  IJoyd  A.  Fry  Roofing  Co.,  case,  also 
demonstrated  the  importance  of  independents  for  maintaining  price 
competition  in  a  concentrated  industry.  In  that  proceeding,  the  Com- 
mission made  a  finding  affirmed  by  the  court,  that  the  major  competi- 
tors, including  Fry,  had  followed  a  system  of  price  leadership  leading 
to  price  uniformity.  The  challenged  price  discriminations,  accord- 
ing to  the  finding,  were  instituted  for  the  express  pur])ose  of  dis- 
couraging lower  prices  by  respondent's  smaller  rivals.  As  a  practical 
matter,  the  predatory  discrimination  in  Fry  maj^  be  viewed  as  a  polic- 
ing mechanism  in  a  price-fixing  arrangement. 

And,  gentlemen,  this  occurs  more  often  than  we  would  like  to  see 
it  occur. 

In  the  beer  industry,  the  hearing  examiner's  initial  decision  in 
Anheuser-Busch  indicates  that  the  discriminatory  price  cuts  were 
initiated  by  Anheuser  for  the  purpose  of  discipling  smaller  competi- 
tors when  they  failed  to  raise  prices  in  response  to  increased  costs  due 
to  a  labor  contract.  He  further  found  that  the  price  discrimination 
in  question  ended  because  the  regional  competitors  of  the  large  na- 
tional seller,  who  initiated  the  price  discrimination,  had  learned  their 
lesson.  Thereafter,  they  promptly  followed  Anheuser's  subsequent 
price  increases,  being  careful  to  keep  the  price  differences  between 
them  and  the  respondent  at  an  amount  which  would  not  bring  further 
retaliation.  In  short,  the  Commission's  evidentiary  records  indicate 
that  selected  price  cuts  in  concentrated  markets  by  dominant  sellers 
are  more  apt  to  be  utilized  for  discipling  competition  and  to  lead  to 
price  rigidity  rather  than  flexible  and  dynamic  pricing  as  critics  such 
as  the  authors  of  the  Neal  report  have  contended.  The  Robinson- 
Patman  Act  has  a  vital  role  to  play  in  preserving  price  competition 
in  concentrated  industries  where  otherwise  disciplinary  price  cuts 
might  lead  to  rigid  pricing  conformity  by  all  participants  in  the 
market. 

Enforcement  of  the  Robinson-Patman  Act  has  also  become  con- 
fused as  a  result  of  a  dispute  between  proponents  of  an  antitrust  ap- 
proach looking  to  market  structure  alone  and  those  who  would  con- 
centrate solely  on  anticompetitive  conduct.  The  advocates  of  either 
extreme  have  missed  the  mark.  Any  antitrust  assessment  with  preten- 
sions to  validity  requires  a  determination  of  why  this  is  so. 

Mr.  Chairman,  I  believe  this  a  point  where  we  should  insert  in  your 
record  my  article,  of  which  you  have  a  copy,  the  UCLA  Law  Review 
article,  at  this  point. 

Mr.  DiNGELL.  Without  objection,  the  document  referred  to  will  ap- 
pear in  the  record  at  this  point. 

36-138 — 70 — vol.  2 28 
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(The  document  follows:) 

[From  the  UCLA  Law  Review,  May  1967] 

The   Federal   Trade   Commission's   Antitrust   Functions  :    Some    Practical 

Problems  in  Enforcement 

(By  Everette  Maclntyre)* 

Monopoly  besides,  is  a  great  enemy  to  good  management,  which  can 
never  be  universally  established  but  in  consequence  of  that  free  and 
universal  competition  which  forces  everybody  to  have  recourse  to  it 
for  the  sake  of  self  defense. 

1  Smith,  The  Wealth 
OP  Nations  124 
I.  introduction 

The  aim  of  the  antitrust  laws  is  to  prevent  private  monopoly  and  to  assure 
free  enterprise/  Underlying  this  objective  is  the  assumption  that  enough  enter- 
prises have  both  the  will  and  the  means  to  enter  into,  and  stay  in,  business  to 
assure  effective  competition  in  the  market-place,^  for  the  public  policy  embodied 
in  the  antitrust  laws  is  based  on  the  concept  that  it  is  the  impersonal  forces  of 
competition  which  most  efficiently  allocate  the  nation's  resources  to  foster  effi- 
ciency, stimulate  innovation,  and,  in  general,  satisfy  the  needs  of  the  consumer.' 
Further,  the  basic  antitrust  statute — the  Sherman  Act — like  the  Constitution, 
"seek[s]  a  maximum  dispersion  of  power  consistent  with  the  marshalling  of  our 
spiritual  and  material  resources."  ■*  Antitrust,  therefore,  by  obviating  the  need 
for  more  pervasive  governmental  economic  regulation,  in  a  very  practical  sense 
serves  to  maintain  the  cause  of  political  freedom.^ 

The  Commission's  contribution  to,  and  enforcement  of,  antitrust  doctrine 
should  be  examined  in  this  framework,  and  it  is  in  the  light  of  these  considera- 
tions that  recommendations  for  the  adaptation  of  current  antitrust  practices  to  a 
changing  economy  should  be  evaluated.  Such  an  analysis  will  be  further  facili- 
tated by  focusing  upon  the  Commission's  activities  in  enforcing  section  7  of  the 
Clayton  Act*  and  section  2  of  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act.''  Enforcement  of  these  particular  statutes  has  not  only  required  the 
Commission  to  re-examine  old  procedures  and  policies  in  the  context  of  a  rapidly 
changing  economy,  but  also  has  forced  it  to  face  the  difficult  task  of  resolving  the 
seeming  paradox  at  the  heart  of  antitrust — namely,  how  much  government  in- 
tervention is  appropriate  to  insure  the  free  interplay  of  competitive  forces  so  as 
to  make  additional  regulation  unnecessary? 

II.    ECONOMIC   REALITY   AND   THE   PROBLEM    OF   AGGREGATE   CONCENTRATION 

The  most  perplexing  problem  facing  antitrust  enforcement  agencies  at  this 
time  concerns  the  question  of  whether  current  antitrust  doctrine  is  consistent 


♦Commissioner.  Fecferal  Trade  Commission.  Member  of  the  North  Carolina.  Virginia  & 
District  of  Columbia  Bars.  That  portion  of  this  paper  relating  to  affsrregate  concentration 
and  the  problem  of  conglomerate  mergers  is  based  on  an  address  delivered  by  the  author. 
"Conglomerate  Mergers  and  Antitrust  Laws,"  before  the  Practicing  Law  Institute,  New 
Tork,  N.Y..  Dec.  2.  1966. 

^  See  Stocking  &  Watkins,  Monopoly  and  Free  Enterprise,  in  The  Twentieth  Century 
Fund  5-Q   (1951). 

-  Reliance  on  the  benefits  of  free  competition  has  long  been  "among  the  fundamental 
premises  of  the  American  system,"  The  Annu.^l  Report  of  the  Council  of  Economic 
Advisers  11.3   f.Tan.  1967). 

3  H.R.  Rep.  No.  17.5,  S9th  Cong..  1st  Sess.  19  (1965).  The  Annual  Report  of  the 
Council  of  Economic  Advisers,  op.  cit.  supra  note  2,  at  114.  Finally,  casting  aside  the 
purely  economic  objectives,  antitrust  also  has  been  described  as  a  bulwark  against  con- 
centration of  economic  power  which,  in  turn,  might  result  in  the  concentration  of 
political  power.  Orriek,  Antitrust  in  the  Great  Society,  27  A.B.A.  Antitrust  Sec.  26 
(1965). 

*  Schwartz,  A  Law  Professor's  View  of  the  Sherman  Act — Flvid  Fronts  in  the  War 
Against  Excessive  Concentration  of  Economic  Power,  27  A.B.A.  Antitrust  Sec  87,  91 
(1965). 

°  "Can  anyone  seriously  doubt  that  if  the  antitrust  laws  become  a  dead  letter,  competition 
would  quickly  become  a  myth?  I  have  never  believed  that  this  country  would  long  tolerate 
a  system  of  private  socialism,  in  which  the  basic  decisions  on  price,  employment,  quality, 
and  quantity  of  goods  produced  are  made  by  a  commercial  and  industrial  power  elite. 
Pressures  in  Congress  would  inevitable  build  for  stringent,  direct  governmental  controls 
to  protect  the  public's  interest."  Orriek,  supra   note  ?>.   at  30. 

".SS  Stat.  7.31   (1914),  as  amended,  64  Stat.  1125   (1950),  15  U.S.C.  §  18   (1964). 
38  Stat.  730   (1914),  as  amended,  49  Stat.  1526   (1935),  15  U.S.C.  §  13(a)    (1964). 
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with  underlying  reality.  The  problem  is  conveniently  framed  by  the  phenomena  of 
overall  concentration  in  the  context  of  the  large  diversified  or  conglomerate  com- 
pany. This  development,  which  has  only  recently  received  the  attention  it  de- 
serves,* creates  a  critical  challenge  to  current  antitrust  theory  based  primarily 
on  economic  and  legal  theories  presupposing  industries  neatly  and  definitively 
compartmentalized  by  product  and/or  geographic  boundaries.  The  solution  will 
not  be  derived  from  simple  legal  formulas ;  for  the  conglomerate  firm — in  the 
context  of  overall  concentration — poses  questions  on  the  frontier  of  antitrust, 
"that  no-man's  land  where  economics,  law,  and  political  science  converge."  " 

A.  "Competitors"  or  "Completion"? — A  Search  for  a  Standard 

Any  approach  to  the  issue  concerning  the  scope  of  section  7  of  the  Clayton 
Act  with  respect  to  conglomerate  mergers  and  joint  ventures  is  necessarily  con- 
ditioned by  one's  views  as  to  whether  aggregate  or  overall  concentration,  as 
opposed  to  concentration  in  particular  markets,  is  properly  an  antitrust  problem. 
There  is  no  unanimity  on  this  point  and  a  consensus  is  difl5cult  to  find. 

The  statements  of  Senators  Hart  and  Hruska,  both  active  participants  in  the 
recent  hearings  on  economic  concentration  conducted  by  the  Senate  Subcommit- 
tee on  Antitrust  and  Monopoly,  illustrate  the  varying  points  of  view.  Senator 
Hart  has  concluded  that  the  present  antitrust  policy  has  not  been  effective  and 
that  "for  too  long  we  have  kept  our  heads  in  the  sand  and  assumed  that  con- 
centration has  not  been  rapidly  increasing.  Like  all  major  problems,  refusing 
to  admit  its  existence  does  not  solve  it."  "  In  Senator  Hart's  view,  the  agencies 
in  charge  of  antitrust  enforcement  simply  have  not  come  to  grips  with  the 
problems  stemniiug  from  concentration.  He  deplores  the  fact  that  "major 
mergers  are  consummated  without  apparent  challenge;  [that]  predatory  prac- 
tices often  receive  little  attention ;  [and  that]  identical  pricing  patterns  in  con- 
centrated industries  seems  to  be  regarded  with  little  concern. ""^  Senator  Hruska, 
on  the  other  hand,  is  of  the  opinion  that  overall  concentration  is  of  no  relevance 
to  antitrust  since  it  has  notliing  to  do  with  competition  within  a  particular  indus- 
try or  the  market  behavior  of  a  particular  product.  Antitrust  analysis,  in  his 
view,  should  be  concerned  with  particular  markets  and  particular  products.  As 
a  result,  he  believes  computations  of  overall  concentration  can  only  be  mislead- 
ing. He  fears  the  mere  holding  of  the  hearings  on  this  subject  may  lead  to  a 
greater  degree  of  government  control  than  now  exists.^ 

Disagreement  over  the  antitrust  implications  of  overall  concentration  has  not 
been  restricted  to  legislative  committees.  There  has  been  mounting  criticism  of 
government  enforcement  of  the  merger  statute  by  business  and  certain  segments 
of  the  antitrust  bar  for  sometime.  This  furor  obviously  stems  from  significant 
Supreme  Court  decisions  in  the  last  four  years  upholding  both  the  Department 
of  Justice  and  the  Federal  Trade  Commission  in  the  prosecution  of  various 
mergers.  As  a  result,  calls  have  arisen  for  restraint  on  the  part  of  the  enforce- 
ment agencies  in  selecting  merger  cases  for  prosecution.'^ 

Those  disturbed  by  current  developments  under  the  merger  law  apparently 
fear  that  the  merger  policy,  as  it  is  developing,  will  freeze  business  iirto  nn  oli- 
solete  pattern.  The  argument  is  made  that  the  attempt  to  preserve  a  market 
structure  consisting  of  many  competitors  for  the  purpose  of  maintaining  com- 
petition is  groundless.  The  main  thrust  of  this  argument  is  evidently  that  a 
permissive  merger  policy  Avill  foster  the  flexibility,  and  encourage  the  innovation, 
essential  to  a  dynamic  economy.  As  I  understand  the  proposition,  a  more  per- 
missive merger  policy,  allowing  firms  to  acquire,  by  way  of  mei-ger.  managerial 
skills  or  additional  product  lines  for  purposes  of  diversification  would  result  in 


^  See  jrenerally  Hearmpa  on  Economic  Concentration  Before  the  Subcommittee  on 
Antitrust  and  Monopohi  of  the  f?ennte  Comm.ittee  on  the  Judiciarv,  88th  Cong.,  2d  Sess., 
pt.  1.  at  1,  "Over.Tll  and  Cong-lomerate  Asppcts"  (1964)  [hpreinafter  cited  as  Concentra- 
tion Hearinps]  ;  Concentration  Hearings,  89th  Conj;:.,  1st  Sess.  pt.  2,  at  499,  "Mertrers 
and  Other  Factors  Affecting  Industry  Concentration"  (1965)  ;  id.  pt.  .3,  at  107.3,  "Con- 
centration, Invention  and  Innovation"  ;  id.  pt.  4,  at  1.5.3.5.  "Concentration  and  Efficiency." 

8  Berle,  The  Measurement  of  Industrial  Concentration,  in  XXXIV  The  Review  of 
Economics  and   Statistics  172    (19.52). 

^"Hart,  A  Forecast  of  Antitrust  Polict/  Regarding  Economic  Concentration,  10  Anti- 
trust Bull.  51.  5.3   (1965). 

^  Hart.   Emerging  Paradoxes  in  Antitrust.   30  A.B.A.   Antitrust   Sec.   SO    (1966). 

^2  Hruska,  A  Forecast  on  Antitrust  Policy  Regarding  Economic  Concentration,  10  Anti- 
trust Bull.   61,   66    (1965). 

1*  "In  short,  the  broadly  tolerant  view  which  the  Supreme  Court  is  likely  to  take  of 
agenc.v  decisions  to  prosecute  acquisitions  makes  it  imperative,  in  my  view,  that  the 
agencies  candidly  and  thoughtfully  face  the  full  implications  of  their  roles — antitrust 
is  not  just  law  enforcement.  It  is  not  a  branch  of  whodunit  law  enforcement.  Antitrust 
is  economic  regulation  cast  in  the  form  of  individual  adversary  proceedings.  Those  in 
charge  of  It  .  .  .  must  .iustify  their  actions  and  their  policy  not  only  in  terms  of 
whether  the.v  win  the  case  in  the  court  (they  usually  will),  hut  in  terms  of  economic 
effect."  Fortas,  Portents  for  Neiv  Antitrust  Policy,  10  Antitrust  Bull.  41,  47   (1965), 
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competitor.s  better  able  to  withstand  the  vicissitudes  of  competition  under  modern 
conditions.^* 

The  problem  then  boils  down  to  this :  should  the  antitrust  agencies  concern 
themselves  at  all  with  the  size  and  shape  of  economic  markets?  All  indications 
are  that  they  should.  The  Supreme  Court  has  expressed  its  view,  also  held  by 
most  of  those  responsible  for  antitrust  enforcement,  "that  'competition  is  likely 
to  be  .greatest  when  there  are  many  seller.s.  none  of  which  has  any  significant 
market  share.'  is  common  ground  among  most  economists,  and  was  undoubtedly 
a  premise  of  congressional  reasoning  about  the  antimerger  statute."  ^°  In  short, 
workable  competition  requires  many  firms,  none  of  which  has  sufficient  control 
over  a  product  to  substantially  affect  the  price  or  terms  of  exchange  that  result 
from  the  bargaining  process  in  the  market  ;^°  and,  concentration  has  been  singled 
out  as  a  probable  indicator  of  significantly  noncompetitive  markets." 

B.  The  Need  to  Define  New  Standards  in  the  Case  of  Conglomerate  Acquisitions 
The  difiiculty  lies  in  applying  this  standard  to  conglomerate  mergers  and. 
for  that  matter,  to  joint  ventures,  because  the  true  conglomerate  merger  or 
joint  venture  does  not  increase  concentration  within  a  specific  market — at  least 
not  initially,  although  there  may  be  a  measurable  effect  stemming  from 
conglomerate  acquisitions  and  joint  ventures  on  overall  concentration  in  the 
economy.  Further,  since  the  phenomenon  of  conglomeration  has  no  immediate 
effect  on  the  centralization  or  dispersion  of  economic  power  within  particular 
industries  or  markets  calculable  in  terms  of  market  shares,  many  antitrust 
administrators  are  not  comfortable  wtih  either  the  concept  of  overall  concentra- 
tion or  conglomerate  power.  It  is  difl5cult  to  weigh  the  competitive  impact  of  these 
developments  by  traditional  legal  or  economic  standards.  Although  antitrust 
agencies  have  begun  to  concern  themselves  with  these  phenomena,  they  are  still 
groping  for  solutions  in  this  area.^® 


1*  Wavs,  Antitrust  in  an  Era  of  Radical  Change,  Fortune,  March   1966,   p.   128. 

« United   States  v.  Philadelphia   Nafl   Bank,   ,S74   U.S.   .S21,    .363    (1963). 

16  Testimony  of  Dr.  David  D.  Martin,  Graduate  School  of  Business,  Indiana  University, 
Concentration  Hearings,  pt.  2,  698. 

"  Testimon.v  of  Dr.  Carl  Kaysen,  Professor  of  Political  Economy,  Harvard  University, 
Concentration  Hearings,  pt.  2.  544. 

IS  There  is  some  debate  as  to  whether  the  degree  of  overall  concentration  in  the  economy 
is  acceleratinjr.  There  is  testimony  by  economists  to  support  either  view,  although,  in  m.V 
opinion,  the  evidence  that  there  has  been  such  an  increase  is.  on  the  whole,  somewhat  more 
convincine;.  For  example,  Dr.  Gardiner  C.  Means  stated  that  manufacturinz  concentration, 
whether  measured  by  total  assets  or  by  net  capital  assets,  has  increased  jrreatly  since  1929. 
He  stated  that  the  percentaere  of  total  assets  for  all  manufacturing  corporations  held  by 
the  100  largest  manufacturing  corporations  increased  from  40  to  49  percent  in  the  period 
1929  to  1962,  while  with  respect  to  net  capital  assets,  the  percentage  of  the  100  largest 
manufacturing  corporations  in  the  same  period  increased  from  44  to  58  per  cent.  Testimony 
of  Dr.  Gardiner  C.  Means,  Concentration  Hearinpft,  pt.  1,  18-19. 

Dr.  Willard  Mueller,  Chief  Economist  of  the  Federal  Trade  Commission,  determined  that 
concentration  measured  on  the  basis  of  total  assets  held  has  increased  in  the  period  1947 
to  1962.  According  to  his  figures,  the  percentage  of  total  assets  held  by  the  113  largest 
manufacturing  corporations  increased  from  40.0  per  cent  in  1947  to  46.6  per  cent  in  1962 
Testimony  of  Willard  Mueller,  Concentration  Hearings,  pt.  1.  120-22. 

On  the  other  hand,  Dr.  M.  A.  Adelman,  who  made  a  study  for  the  period  1931  to  1960, 
found  that  overall  concentration  of  the  largest  manufacturing  firms  had  remained  quite 
stable  over  a  period  of  30  years  and,  in  fact,  found  a  decline  in  the  share  of  the  117  largest 
firms  of  total  assets  from  46.5  per  cent  in  1931  to  45.4  per  cent  in  1960.  Testimony  of  Dr. 
Adelman,  Concentration  Hearings,  pt.  1.  235,  339. 

In  any  case,  taking  a  number  of  yardsticks,  the  extent  of  concentration  now  at  hand  is 
impressive.  For  example,  a  computation  of  the  500  largest  industrial  corporations'  per- 
centage of  the  sales,  assets,  and  net  profits  for  all  manufacturing  corporations  in  1965  dis- 
closes that  the  200  largest  firms  account  for  49  per  cent  of  the  sales,  57  per  cent  of  the 
assets,  and  61  per  cent  of  the  net  profits  of  manufacturing  corporations  in  that  year.  (See 
Table.) 

TABLE 


Percentage  of  all  manufacturing  corporations 


The  500  largest  industrial  corporations  ranked  by  net  sales 


Sales 

Assets 

Net  profits 

30.  20 

35.63 
11.43 
6.02 
4.08 
57.16 
70.09 

40.89 

9.01 

10.18 

5.62 

5.69 

3.98 

3.96 

48.  81 

60.72 

60.  56 

73.71 

Ho  50.... 
51  to  100.. 
101  to  150_ 
151  to  200. 
1  to  200... 
1  to  500... 


Sources:  The  Fortune  Directory  of  the  500  Largest  U.S.  Industrial  Corporations,  Fortune,  July  15,  1966,  pp.  232-38; 
FTC,  Quarterly  Financial  Report  for  Manufacturing  Corporations,  34,  61  (4th  quarter,  1965), 
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The  significance  to  antitrust  of  increasing  aggregate  concentration  resulting 
from  the  conglomerate  merger  movement  is  that,  as  a  result  of  diversification, 
certain  firms  have  become  more  significant  than  the  industries  in  which  they 
operate.'*  The  conglomerate  merger  movement,  it  has  been  noted,  threatens  to 
break  down  traditional  industry  boundaries.^  Accordingly,  conventional  eco- 
nomic analysis  focusing  upon  market  power  in  a  single  market  and  assuming  a 
single  product  may  have  little,  if  any,  relevance  to  the  behavior  of  the  large, 
divex'sified  firm."' 

The  competitive  implications  of  the  large  conglomerate  firm  stem  from  the 
fact  that  such  a  firm,  operating  across  many  different  product  or  geographic 
markets,  may  not  be  subject  to  the  competitive  discipline  of  any  one  market."" 
The  large,  diversified  company's  ability  to  withstand  the  discipline  of  a  particu- 
lar market  may  derive  simply  from  its  financial  resources  and  from  the  fact  that 
two  or  more  conglomerate  enterprises  meeting  in  many  markets  may  tend  to 
soften  their  competitive  tactics  with  respect  to  each  other.  On  the  other  hand, 
smaller  enterprises,  depending  entirely  on  their  success  in  a  single  market,  may 
tend  to  compete  less  aggressively  with  a  large,  diversified,  multimarket  com- 
pany.-" 

C.  Market  Structure  Variables — A  Realistic  Standard 

If  antitrust  is  to  deal  effectively  with  conglomerate  mergers,  realistic  tests 
applicable  to  particular  product  or  geographic  markets  which  take  into  consider- 
ation whatever  competitive  advantages  a  large,  diversified  company  derives  out- 
side the  relevant  market  must  be  devised."*  Preliminary  steps  in  this  direction 
have  been  taken — witness  the  Commission's  merger  cases  dealing  with  market 
extensions  in  the  milk  and  retail  grocery  industries,^^  its  attack  on  an  acquisition 
in  the  laundry  products  field  in  which  the  conglomerate  merger  had  overtones 


19  Overall  concentration,  to  a  large  degree,  it  appears,  has  been  a  function  of  business' 
drive  for  diversification.  Cf.  the  testimony  of  Dr.  Joel  Dirlani.  Concentration  Hearings, 
pt.  2,  74S.  Indeed  some  commentators  directly  ascribe  the  increase  in  aggregate  concen- 
tration to  the  conglomerate  merger.  Senator  Hart  states:  "[T]here  is  a  substantial  con- 
sensus that  much  of  the  increase  in  overall  concentration  whicli  has  already  taken  place^- 
to  say  nothing  of  the  further  increases  which  may  occur  in  the  future — stem  from  the  rapid 
growth  of  the  large  conglomerate  corporations."  Hart,  supra  note  10,  at  5.5.  See  also 
Houghton,  Mergers,  Sitperconcentration  and  the  Public  Interest,  in  Administered  Prices — 
A  Compendium  on  Public  Policy,  Subcomjiittee  on  Antitrust  and  Monopoly  of  the 
Senate  Committee  on  the  Judiciary,  SSth  Cong.,  1st  Sess,  152,  154  (Comm.  Print  196.3). 

.Joint  ventures  also  evidently  bear  some  responsibility  for  this  phenomenon.  According 
to  Dr.  Willard  Mueller,  an  examination  of  the  largest  manufacturing  corporations  indicates 
that,  at  a  minimum,  fifteen  joint  ventures  with  combined  assets  of  almost  nine  hundred 
million  dollars  were  included  among  the  1000  largest  corporations  in  1002.  Testimony  of 
Dr.  Willard  Mueller,  Concentration  Hearings,  pt.  1,  113.  The  implications  of  the  con- 
glomerate merger  movement  for  antitrust  policy  is  demonstrated  by  the  increase  in 
mergers  of  this  category  to  72  per  cent  in  1060-66  at  a  time  when  the  percentage  of 
horizontal  mergers  has  declined  to  13  per  cent  of  the  total.  Statement  of  Dr.  Willard  F. 
Mueller,  Director,  Bureau  of  Economics,  Federal  Trade  Commission.  Before  the  Senate 
Select  Committee  on  Small  Business,  90th  Cong.,  1st  Sess.,  March  15,  1967,  p.  45  (mimeo). 

2"  Houghton,  supra  note  19,  at  165. 

-'^  See  testimony  of  Joel  Dirlan.  Concentration  Hearings,  pt.  2,  770. 

"  Statement  of  Dr.  Willard  F.  Mueller,  The  Conglomerate  Food  Retailer,  Before  the 
Subcommittee  on  Antitrust  and  Monopoly,  of  the  Senate  Committee  on  the  Judiciary, 
Sept.  12,  1966,  p.  1  (mimeo).  Furthermore!  it  has  been  asserted  that  if  a  multimarket  firm 
possesses  market  power  in  some  markets,  tills  power  may  become  a  vehicle  for  achievement 
of  market  power  elsewhere.  For  example,  the  large,  diversified  firm  may  use  its  financial 
power  derived  from  a  number  of  product  or  geographic  markets  to  subsidize  its  expansion 
in  additional  areas. 

-''Id.  at  2,  3;  testimony  of  Dr.  Corwin  D.  Edwards,  Concentration  Hearings,  pt.  1,  43. 
See  also  Edwards.  Cotiglomerate  Bigness  as  a  Source  of  Power,  in  Bu.siness  Concentration 
AND  Price  Policy — A  Conference  331,  334  (1955).  Adelman,  on  the  other  hand,  has  ex- 
pressed the  view  that  "  a  truly  conglomerate  merger  cannot  be  attacked  in  order  to  main- 
tain competition  because  it  has  no  effect  on  anv  market  structure."  Adelman,  The  Anti- 
merger Act,  1950-60,  51  Am.  Econ.  Rev.  236,  243  (1961). 

-'*  An  early  expression  in  a  §  7  case  recognizing  the  importance  of  conglomerate  power 
on  local  or  single-industry  markets  is  contained  In  Foremost  Dairies,  Inc.,  60  F.T.C.  944, 
1059-60  (1962),  where  the  Commission  stated:  "[T]he  'leverage'  advantage  possessed  by 
large,  diversified,  and  geographically  dispersed  firms  such  as  respondent  [should  not  be 
Ignored]. A  small  dairy  operatng  in  a  single  local  market  lias  its  competitive  behavior  con- 
strained by  conditions  existing  in  this  market;  a  large  diversified  firm  does  not  operate 
under  similar  market  constraints.  It  may,  if  it  chooses,  outcompete  the  little  man  by  sub- 
sidizing its  operations  in  one  market  out  of  its  operations  elsewhere.  Of  course,  this  tem- 
porarily may  lower  slightly  the  average  profits  on  its  overall  operations.  But  for  the  little 
man,  losses  in  one  market  mean  no  profits  at  all — no  profits  with  which  to  expand,  luA 
profits  with  which  to  develop  new  production  techniques,  no  profits  with  which  to  make 
product  improvements  ;  or,  simpl.v  put,  the  little  man  is  deprived  of  the  profits  which,  in 
a  free  enterprise  economy,  makes  it  possible  for  him  to  survive  in  the  long  run." 

^  See,  e.g.,  ibid.;  National  Tea  Co.,  Dkt.  No.  7453   (FTC  1966). 
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of  product  extension,"*  and  its  position  in  the  Consolidated  Foods  case,  the  first 
significant  conglomerate  merger  coming  to  the  attention  of  the  Supreme  Court.^ 
In  these  cases,  the  Commission  evaluated  the  impact  of  the  acquisition  by  apply- 
ing broadly  three  possible  standards :  the  elimination  of  a  potential  competitor ; 
the  existence  of  reciprocity ;  and  the  effectuation  of  entry  barriers  to  new 
competition. 

Wliile  the  Commission  has  proceeded  against  those  conglomerate  mergers 
which  — at  least  in  the  short  run — are  likely  to  result  in  additional  aggregate 
concentration,  its  competitive  analysis  has  nevertheless  focused  on  a  particular 
industry  or  market.  This  emphasis  will  continue  in  the  foreseeable  future  so 
long  as  the  attack  is  not  on  bigness  as  such.  In  short,  conglomerate  mergers  re- 
quire an  analysis  of  market  structure,^  beyond  the  mere  computation  of  market 
shares,  entailing  an  examination  of  other  variables  which  determine  firm  be- 
havior in  an  industry,  including  product  differentiation  and  barriers  to  entry. 

1.  Product  Differentiation — The  stress  on  product  differentiation  as  a  market 
structure  variable  of  antitrust  significance  is  likely  to  increase.  The  Assistant 
Attorney  General  in  charge  of  the  Antitrust  Division  apparently  has  suggested 
that  where  heavy  advertising  expenditures  create  durable  consumer  preferences 
going  beyond  the  relative  superiority  of  the  product,  thereby  causing  the 
formation  of  entry  barriers,'*  some  limitations  on  outlays  of  this  nature  may  be 
called  for.^  A  regulatory  approach  of  this  nature,  however,  requires  cautious 
treatment  and  the  utmost  good  judgment  in  the  exercise  of  administrative  ac- 
tion. Otherwise,  it  could  result  in  a  situation  which  is  the  very  antithesis  of  anti- 


cs ftc  v.  The  Procter  &  Gamble  Co.,  87  Sup.  Ct.  1224  (1967). 

"  Dkt.  No.  7000  (196.3),  rcv'd,  329  F.2d  623  (7tli  Cir.  1964),  rev'd,  380  U.S.  592  (1965). 

28  "The  term  market  structure  refers  to  those  "characteristics  of  the  orsjanization  of  a 
market  which  set  m  to  influence  stratceically  tlie  nature  of  competition  and  pricing  within 
the  market.'  "  Address  b.v  Willard  Mueller,  Director.  Bureau  of  Economics,  Federal  Trade 
Commission.  "Public  Policy  Towards  Mergers  in  Food  Retailing,"  Conference  on  Com- 
petition in  Food  Marketina:,  Ajrricultural  Policy  Institute,  North  Carolina  State  University, 
Raleigh.  N.C.,  Jan.  24,  1967,  p.  3  (mimeo). 

-'■'  Product  differentiation  is  a  source  of  barriers  to  entry.  When  this  condition  occurs, 
the  established  firm  has  a  reservoir  of  customer  goodwill  which  Its  advertising  and  sales 
promotion  need  only  to  maintain.  A  new  firm  in  the  industry,  however,  "must  sell  at 
prices  lielow  those  of  the  more  preferred  brands  of  established  sellers  or  invest  heavily  in 
advertising  and  other  types  of  promotional  activity  in  order  to  achieve  a  preferred  status 
for  their  own  brands  and  a  sales  volume  capable  of  generating  low  unit  processing  and 
distributing  costs."  FTC,  The  Structure  of  Food  Manufacturing,  62  (1966)  (Technical 
Study  No.  8).  This  may  well  be  a  decisive  factor  for  the  potential  entrant.  See  Caves. 
American  Indu.strt  :  Structure,  Conduct.  Perforjiance  27  (1964).  See  also  the  con- 
curring opinion  of  Mr.  Justice  Harlan,  joined  by  Mr.  Justice  Stewart,  in  United  States  v. 
Pabst  Brewing  Co.,  384  U.S.  546.  555  (1966),  which  states:  "This  heavy  emphasis  on 
consumer  recognition  and  promotional  techniques  In  the  marketing  of  beer,  supports  the 
conclusion  that  there  does  exist  a  substantial  barrier  to  a  new  competitor  in  a  regional 
market  such  as  Wisconsin.  To  enter  this  market  the  new  entrant  must  be  prepared  to 
incure  considerable  expense  over  a  substantial  period  of  time  creating  a  distriljution  net- 
work and  advertising  his  brand  in  order  to  compete  more  or  less  on  a  parity  with  an 
established  seller  in  the  Wisconsin  Market."  Id.  at  560. 

30  "To  an  extent,  the  increased  barrier  to  entry  created  by  advertising  is  a  price  we  have 
to  pay  for  providing  consumers  with  information.  But  when  heavy  advertising  and  other 
promotional  expenditures  create  durable  preferences  going  beyond  the  relative  superioritj' 
of  the  product,  resistant  to  anything  but  major  countervailing  promotional  campaigns,  we 
may  well  question  whether  the  price  has  not  become  too  high.  If  heavy  advertising  expendi- 
tures thus  serve  to  raise  the  barriers  to  entry,  the  adverse  competitive  consequences  are 
important  not  only  because  new  firms  are  kept  out.  but  also  because  frequently  it  is  the 
prospect  of  new  entry  which  serves  as  a  major  competitive  restraint  upon  the  actions  of 
existing  firms.   .   .   . 

"[I]t  would  be  quite  appropriate  to  impose,  for  a  period  of  time,  an  absolute  or  percent- 
ac-e  limitation  on  promotional  expenditures  by  a  firm  or  firms  that  have  obtained  undue 
market  power  through  violations  of  the  Sherman  Act.   .  .   . 

"Advertising  often  plays  a  role  analogous  to  that  played  by  market  concentration.  We 
have  tnken  a  dim  view  of  excessive  concentration  precisely  because  It  leads  to  monopoly 
results,  and  this  is  a  major  element  of  the  rationale  which  underlies  the  laws  prohibiting 
antiromnetitive  mergers.  Current  policies  which  tend  to  em.phasize  the  role  played  by 
concentration  may  well  need  to  be  supplemented  by  those  concerned  directly  with  the 
adverse  influences  of  advertising  and  other  promotional  efforts  on  comnetition.  We  should 
beein  to  consi-ler  seriously  how  best  we  might  promote  and  develop  other  methods  of  sun- 
pl.ving  information  to  consumers — methods  which  would  give  the  consumer  much  better 
and  more  useful  information  thnn  he  now  gets  and  nt  lower  social  cost;  which  would 
thus  decrease  the  impact,  profitability,  and  amount  of  private  advertising  exnenditures  : 
and  which  would  conscnuentlv  improve  competition  in  many  industries  by  lowering  barriers 
to  oTitry."  Vddress  hv  Donald  F.  Turner,  .\ssistant  Attorney  General  in  Charge  of  the 
Antitrust  Division,  U.S.  Dep't  of  Justice,  "Advertising  and  Competition."  Briefing  Con- 
ference on  Federal  Controls  of  dvertisins  and  Promotion,  Federal  Bar  Ass'n,  Washington, 
D.C..  June  2.  1966,  pp.  4.  5,  10.  11.  13.  14. 
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trust.  At  any  rate,  the  mere  suggestion  of  such  a  policy — apparently  striking  a 
sensitive  nerve — has  already  created  some  controversy.^^ 

2.  Barriers  to  Entry — The  virtue  of  analyzing  the  impact  of  conglomerate 
mergers  in  terms  of  barriers  to  entry  of  new  competition  is  that  such  analysis 
facilitates  the  evaluation  of  the  competitive  impact  of  conglomerate  mergers  on 
a  single,  well-defined  industry.'^-  Considerable  empirical  research,  however,  seems 
desirable  so  that  general  application  of  this  theory  will,  in  fact,  result  in  an 
economic  analysis  of  the  competitive  impact  of  a  diversification  merger  on  a 
specific  industry  or  market  rather  than  in  merely  an  attack  on  bigness  as  such.^** 
In  time,  it  is  even  conceivable  that,  in  the  proper  case,  the  application  of  this 


^  See.,  e.g.,  Lawrence.  Must  Competitors  Be  Equalized  in  Money  and  Skills,  U.S.  News 
&  World  Report.  Nov.  2S,  1966,  p.  112  :  Justice  in  a  Lather  Over  Soap  Ad  Outlays,  Business 
Week,  Nov.  5.  1966,  p.  44  :  Advertising:  On  Government  Restrictions,  N.Y.  Times.  Feb.  12, 
1967,  §  3  p.  14F.  Subsequently,  "distressed  by  'misapprehension'  of  [these  remarks]  .  .  . 
Assistant  Attorney  General  Donald  F.  Turner  used  last  week's  annual  government-relations 
conference  of  the  American  Advertising  Federation  as  an  occasion  to  explain  'what  I 
did  not  sav.  I  did  not  say  that  a  general  antitrust  onslaught  against  heavy  advertising  was 
either  possible  or  appropriate.'  "  Antitrust  &  Trade  Regulation  Report  No.  292,  A-8, 
Feb.  14.  1967  (BNA). 

=-  The  concept  of  barriers  to  the  entry  of  new  competition  measures  the  obstacles  to  entry 
of  potential  competitors  into  particular  industries  or  markets.  Taking  into  consideration 
the  barriers  to  entry,  it  should  be  possible  to  determine  the  cost  or  selling  price  advantages 
held  by  established  firms  in  an  industry  relative  to  new  or  potential  competition.  This  may 
be  described  as  the  condition  of  entry.  The  importance  of  this  concept  is  clear,  for  :  "If  the 
advantage  of  established  firms  is  great,  then  the  constraining  influence  on  pricing  provided 
by  the  threat  of  additional  competitors  entering  the  industry  is  weak.  On  the  other  hand,  if 
established  firms  hold  only  a  slight  advantage,  the  conditioning  influence  of  the  threat  of 
new  competition  is  great.  If  entry  conditions  favor  easy  entrance,  established  firms  would 
be  under  pressure  to  keep  prices  "near  competitive  norms,  much  the  same  as  if  the  market 
of  established  firms  were  atomistically  structured."  The  Structure  of  Food  M.\xuf.\c- 
TDRING.  op.  cit.  supra  note  29,  at  61-62. 

Barriers  to  entry  can  be  categorized  roughly  under  three  headings  :  economies  of  scale, 
absolute  costs,  and  product  differentiation.  Reciprocity,  or  at  least  the  market  power 
permitting  its  exercise,  also  logically  comes  under  this  heading.  In  this  connection,  see 
Dixon,  Merger  Policy  and  the  Preservation  of  the  Competitive  System,  .30  A.B.A.  AxTi- 
TRUST  Sec.  86,  90  (1966)  :  "[R]eciprocitv  mav  become  an  extremely  significant  market 
strategy  to  the  conglomerate  enterprise  which  buys  and  sells  a  large  number  and  volume 
of  industrial  goods  and  services  in  oligopolistic  markets.  ...  If  carried  to  its  ultimate, 
the  practice  could  result  in  closed-circuit  markets  from  which  medium  or  small  factors  are 
excluded.   .   .  ." 

Barriers  in  the  form  of  economies  of  scale  arise  from  the  fact  that  a  firm  may  not 
secure  the  lowest  possible  production  costs  until  it  has  achieved  a  certain  share  of  the 
market  which  it  is  about  to  enter.  Since  in  many  instances  a  firm  entering  a  new  market 
may  well  have  to  start  with  a  less-than-optimum  market  share,  this  factor  will  obviously 
impede  entry.  On  the  other  hand,  the  presence  of  absolute  cost  barriers  indicates  that  the 
potential  entrant  will  not  be  able  to  overcome  the  cost  advantage  of  the  established  firm 
at  any  rate  of  output — for  example,  the  established  firm  may  have  patents  which  pros- 
pective entrants  can  secure  only  by  paying  a  royalty  or  spending  funds  necessary  to  invent 
substitutes  for  them.  Cave.s.  op.  cit.  .<<iipra  note  29.  at  24-26.  Significantly,  the  various 
entry-retarding  factors  may  interact,  thus  giving  particular  entry  barriers  a  greater  com- 
petitive impact  than  if  they  were  acting  alone:  "The  significince  of  product  differentation 
as  n  barrier  is  greatly  increased  if  accompanied  by  important  scale  advantages  in  either 
production  or  distribution.  Faced  with  both  a  ho.nvy  product  differentation  disadvantage 
and  the  necessity  for  having  to  operate  at  a  relatively  large  scale,  the  new  entrant  would 
find  it  narticuln'rlv  difficult  to  achieve  an  initial  share  of  the  market  commensurate  to 
profitable  operations."  The  Structure  op  Food  Manufacturing,  op.  cit.  snpra  note  29, 
at  62. 

^  The  data  necessary  to  probe  effectively  the  question  of  whether  profits  in  one  market 
have  been,  or  are  likely  to  be,  used  to  subsidize  entry  to.  or  expansion  in.  another  market  in 
many  instances  simply  has  not  been  presented.  Requiring  conglomerate  concerns  to  report 
their  earnings  by  divisions  should  facilitate  the  analysis  of  the  practical  consequences  of 
the  conalomerate  aspect  of  a  large,  diversified  company  to  competition  in  specific  markets. 
See  testimony  of  Yura  Arkus-Duntov.  Investment  Officer.  Dreyfus  Fund.  New  York  City, 
Concentration  Hearings,  pt.  4,  1705,  who  stated  that  more  and  more  companies  are  becom- 
ing conglomerate  through  acquisition,  thus  steadily  narrowing  the  field  of  investment  in 
single  product  industries  and  therefore  posing  problems  for  the  investor  in  evaluating  their 
efficiency.  The  antitrust  enforcement  agencies,  of  course,  are  also  faced  with  similar  prob- 
lems of  evaluation.  See  Mueller,  supra  note  22,  at  32  :  "One  of  the  basic  problems  in  iden- 
tifying and  measuring  the  significance  of  a  particular  conglomerate  firm's  conduct  is  that 
we  generally  know  so  little  about  the  financial  characteristics  of  its  constituent  parts.  The 
public  financial  statements  of  conglomerate  enterprises  are  almost  universally  presented 
on  a  consolidated  basis.  'l"'his  makes  it  virtually  impossible  to  translate  the  impact  on 
profits  of  particular  business  practices." 

Similarly,  there  should  be  more  studies  to  determine  the  relationship  between  price-cost 
margins  in  an  industry  and  the  degrees  of  concentration  in  that  industry.  Data  of  this 
nature  is  extremely  useful  and  some  interesting  and  significant  studies  on  this  sub.iect 
have  already  been  nuide  in  the  food  industry  which  may  lay  the  groundwork  for  further 
research  along  these  lines.  See  testimony  of  Dr.  Norman  R.  Collins,  Department  of  Agri- 
cultural Economics  and  School  of  Business  Administration,  University  of  California. 
Concentration  Hearings,  pt.  2,  719.  The  Economic  Staff  of  the  Federal  Trade  Commission 
has  also  made  some  studies  along  the  same  lines  as  Dr.  Collins  on  the  relationship  between 
profits  and  concentration  in  food  manufacturing  :  "Analysis  of  the  market  structure  of 
markets  occupied  by  large  food  manufacturers  showed  a  close  positive  statistical  associa- 

Footuote  continued  on  following  page. 
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theory  to  conglomerate  acquisitions  will  afford  the  responsible  administrative 
agencies  and  courts  with  a  sense  of  assurance  approaching  the  comforting 
certitude  derived  from  market  share  computation  in  the  case  of  horizontal 
mergers.^' 

Whether  the  concept  of  barriers  to  new  competition  will  be  translated  into 
legal  axioms  as  the  courts  consider  merger  cases  brought  by  the  enforcement 
agencies  is  currently  one  of  the  most  significant  antitrust  issues.  This,  in  essence, 
is  the  question  before  the  Supreme  Court  in  the  Federal  Trade  Commission's 
appeal  from  the  Sixth  Circuit's  decision  vacating  its  order  requiring  divestiture 
in  the  Procter  d  Gamble  case."  Significantly,  with  the  holding  that  "  'potential 
competition  .  .  .  may  compensate  in  part  for  the  imperfection  characteristic  of 
actual  competition  in  the  great  majority  of  competitive  markets,'  "  the  Supreme 
Court  has  apparently  accepted  the  premise  basic  to  this  theory.'' 

D.  Aggregate  Concentration — A  Question  for  the  Legislature 

Although  conglomerate  acquisitions  should  be  dealt  with  where  the  probability 
of  anticompetitive  effect  can  be  demonstrated  in  specific  markets  and  industries, 
it  is  my  view  that  the  Sherman  and  Clayton  Acts  were  not  designed  to  cope  with 
the  problem  of  overall  concentration  as  such.^''  There  is  merit  to  the  suggestion 
that  if  the  government  is  to  concern  itself  with  the  problem  of  superconcentra- 
tion,  then  such  action  shovdd  be  undertaken  pursuant  to  a  statute  designed 
expressly  to  cope  with  that  problem.^  To  tackle  the  problem  of  overall  concen- 


tlon  between  the  level  of  market  concentration  and  profit  rates.  That  is  to  say,  firms  selling 
in  highly  concentrated  marlcets  earn  substantially  higher  profit  rates  than  those  selling  in 
less  concentrated  markets."  The  Structuee  of  Food  Manufacturing,  supra  note  29, 
at  212. 

For  a  business  view  challenging  the  theory  on  empirical  grounds,  see  Address  by  Glen 
McDaniel,  Chairman  of  the  Executive  Committee,  Litton  Industries,  Inc.,  "Antitrust  and 
the  Status  Quo  in  a  Changing  Society."  Antitrust  Law  Section.  New  York  State  Bar  Ass'n, 
New  York,  N.Y.,  Jan.  25,  1967,  pp.  6-7  :  "Reliance  on  structure  and  theory  alone  is  too  far 
out  of  toucli  with  competitive  and  business  reality  to  produce  dependalile  results.  As  our 
technology  expands,  you  ■will  not  be  able  to  protect  competition  by  merely  protecting  struc- 
ture. Theory  which  ignores  the  facts  will  become  increasingly  undependable.  Take  the 
theory  that  a  conglomerate  merger  should  be  condemned  because  a  multi-industry  company 
can  use  profltalde  products  to  subsidize  unprofitable  products.  Certainly  in  our  company, 
and  in  others  with  which  I  have  had  contact,  each  product  must  stand  on  its  own  feet  as 
a  profitable  endeavor.  The  aim  is  to  make  unprofitable  products  profitable  or  to  eliminate 
them — not  subsidize   them. 

"The  barriers  to  entry  and  multiplicity  of  contacts  theories  are  equally  illusory.  I  do  not 
know  of  a  single  large  company  which  we  meet  competitively  in  more  than  one  market  that 
is  a  patsy  as  a  competitor,  nor  am  I  aware  of  any  smaller  competitor  that  is  afraid  to 
tackle  us  head-on  in  the  market  place.  My  experience  has  been  to  hear  small  companies 
boast  a!)out  how  they  are  able  to  beat  big  companies  because  they  are  more  flexible  and  can 
act  faster.  Litton  was  a  small  company  that  did  just  that  to  its  big  competitors.  Thousands 
of  little  companies  are  doing  it  every  day." 

^*  According  to  Bain,  the  condition  of  entry  may  be  evaluated  by  the  degree  to  which  es- 
tablished firms  can  raise  their  prices  above  a  competitive  level  without  inducing  new  firms 
to  bring  added  capacity  into  use  in  the  industry.  Bain,  Barrier-s  to  New  Competition  6 
(196.5  ed.).  Assuming  that  the  competitive  price  and  the  entry -forestalling  price  for  par- 
ticular industries  can  be  established,  this  suggests  that  some  sort  of  a  mathematical  value 
might  be  set  on  the  magnitude  of  the  barriers  to  entry  facing  potential  competitors.  Keen- 
ing in  mind  the  dictum  found  in  the  Procter  A  Gamble  case  that  the  condition  of  entry  is 
not  translatable  into  "the  ready  crutcli  of  percentages"  it  Is  nevertheless  an  interesting 
question  whether  such  a  quantitative  measure  is  possible  in  the  first  place  and.  secondly, 
whether  it  might  not  be  at  least  a  relevant  consideration  in  the  case  of  the  diversification 
merger. 

3^  Since  this  article  was  written,  the  Supreme  Court  decided  Procter  d  Gamile,  upholding 
the  Federal  Trade  Commission.  87  Sup.  Ct.  1224  (1067).  The  decision,  turning  on  the 
Court's  holding  that  the  merger  "may  substantially  reduce  the  competitive  structure  of 
the  industry  by  raising  entry  barriers  and  by  dissuading  the  smaller  firms  from  aggress- 
ively competing"  and  the  elimination  of  the  potential  competition  of  Procter  if  Gamble 
clearly  places  .iudiclal  approval  on  a  structural  analysis  of  the  effects  of  conglomerate 
mergers  in  the  framework  of  barriers  to  entry.  The  Court's  holding,  focusing  on  the  com- 
petitive implication  of  this  merger  in  the  well  defined  bleach  market,  does  not,  on  its  face, 
justify  an  attack  on  aggregate  concentration  as  such  in  the  case  of  the  diversification 
merger. 

•w  See  United  States  v.  Penn-Olin  Chem.  Co..  .378  U.S.  1.58.  174  (1964). 

3"  Professor  Corwin  Edwards,  despite  his  suggestion  that  §  7  should  be  applied  In  the 
case  of  conglomeiate  mergers  wherever  possible,  concedes  that  it  is  difficult  to  bring  the 
antitrust  Inws  to  near  on  these  .•iiiinlg.unntions.  Conce>ff ration  Hearirips.  pt.  1,  45-46. 

^  It  is  interesting  to  note  that  Donald  Turner,  Assistant  Attorney  General  In  Charge  of 
the  Antitrust  Division,  has  suggested  the  iiossibility  of  dealing  with  overall  concentration 
by  legislation  siiecifieally  designed  to  curb  growth  by  way  of  acquisitions  in  the  case  of 
certain  of  the  largest  coi-porations.  Mr.  Turner,  on  this  oecnsion,  specifically  disclaimed 
having  reached  the  conviction  that  there  Is  a  trend  toward  super-concentration,  and  stated 
that  he  did  not  want  to  be  understood  as  proposing  a  law  against  this  phenomenon  but 
merely  suggesting  it  "as  a  separate  avenue  if  action  is  appropriate."  "U.S.  Aiile  Hints  at 
Trust  Law  To  Bar  •Super-Concentration.'  "  The  Evening  Star.  Washington,  D.C..  April  15, 
1906,  p.  C-1,  col.  1,  2.  See  also  report  of  Mr.  Turner's  testimony  before  the  Senate  Small 
Business  Committee  on  April  6.  1967,  reported  in  Antitrust  Trade  Regulation  Report 
No.  .".00,  A-11,  April  11.  1967  (BNA). 
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tration  head-on  would  constitute  an  attack  on  mere  bigne>;s.  for  which  there  is 
no  warrant  in  present  legislation.  The  antitrust  laws  simply  do  not  give  the 
Federal  Trade  Commission  or  the  Department  of  Justice  a  mandate  for  planning 
the  structure  of  the  economy  as  a  whole  by  way  of  a  challenge  to  aggregate  con- 
centration. Such  an  approach,  spurred  by  militant  ideology  and  the  exercise  of 
discretionary  power,  could  only  "culminate  in  a  major  confrontation  with  the 
whole  American  industrial  structure."  It  would  almost  inevitably  be  restrained 
by  political  action.'®  Moreover,  the  economic  disadvantages  of  an  attempt  to 
utilize  the  antitrust  laws  as  a  vehicle  for  a  wholesale  restructuring  of  all  markets 
in  the  direction  of  purer  competition  are  equally  obvious : 

"Wholesale  dissolution  of  our  large  corporations  or  forced  divestiture  of  many 
of  their  expanded  or  branching  parts  is  a  program  espoused  by  only  a  small 
minority  of  doctrinaires.  Gains  that  might  be  accomplished  at  certain  points 
would  be  far  overbalanced  by  general  disruption  of  the  intermeshed  fabric  of  our 
dynamic  business  life.  The  administrative  burden  of  such  a  campaign  and  the 
subsequent  policing  of  its  decrees  would  be  crushing.  Moreover  it  would  so  far 
out-run  proven  knowledge  of  the  real  nature  of  the  problem  and  exceed  the 
availability  of  competent  regulatory  personnel  that  numerous  and  costly  blun- 
ders would  I)e  inevitable — many  of  them  irrever.sible.  .  .  ."  *° 

The  fact  is  that  the  past  three  years'  hearings  on  various  aspects  of  economic 
concentration,  lield  by  the  Senate  Subcommittee  on  Antitrust  and  Monopoly,  are 
furnishing  the  Congress  with  a  wealth  of  information  on  the  subject  of  the  com- 
petitive, political,  and  social  implications  of  economic  concentration  ;  and  a  num- 
ber of  bills  were  introduced  in  the  Congress  in  1962  to  deal  specifically  with  this 
problem." 

Accordingly,  a  radical  break  from  past  antitrust  policy  is  not  warranted  where 
Congress  is  obviously  cognizant  of  the  problem  and  to  date  has  failed  to  act.  On 
the  other  hand,  the  antitrust  enforcement  agencies  should  evidence  a  commit- 
ment, in  the  light  of  Supreme  Court  decisions  on  the  subject,  to  enforce  the  merger 
statute  where  the  probability  of  anticompetitive  effect  can  be  demonstrated  in 
specific  industries  or  markets — be  the  acquisition  horizontal,  vertical,  or 
conglomerate. 

III.  Horizontal  and  Vertical  Acquisitions 

The  antitrust  issues  presented  by  horizontal  and  vertical  acquisitions  under 
section  7  are  better  defined  than  the  frequently  nebulous  questions  raised  by  the 
diversification  merger  or  the  debate  on  the  antitrust  consequences  of  aggregate 
concentration.  In  these  cases,  therefore,  the  Commission  is  in  a  better  position 
to  fulfill  the  function  of  "[substituting!  counsel  and  accommodation  for  the 
harsher  processes  of  legal  restraint.  .  .  ."  "  In  contrast  to  conglomerate  mergers 
where  antitrust  policy  is  still  necessarily  in  the  process  of  formulation  on  a 
case-by-case  basis,  the  enforcement  of  the  law  with  respect  to  horizontal  and 
vertical  mergers  lends  it.self  more  readily  to  expressions  of  policy  designed  to 
dispel  business  uncertainty." 
A.    Enforcement  of  S!eetion  7  on  an  Indufftn/iridr  Raf<i.'< 

The  action  of  the  Commission  in  formulating  guidelines  which  spell  out  its 
enforcement  ])olicies  for  mergers  in  the  food  distribution  industries"  and  for 
vertical  mergers  in  the  cement  industry  '''  is  of  particular  significance,  it  is  in 
these  areas  that  the  Commission  is  making  a  pioneering  attempt  to  lay  tlie 
groundwork  for  enforcing  section  7  on  an  industrywide  rather  than  on  an  o'J  Jior 
basis.  The  crystallization  of  enforcement  policies  for  these  industries  should  not 


a»Cook.  Merger  Law  and  Big  Ifu.9inef<x:  A  Lnol:  Ahead.  40  N.Y.TT.L.  Rev.  710,  722  (100.5). 

^°  NoTirse.  Oovernmcnt  Dis^riplhie  of  Private  Economic  Power,  Administered  Prirex — A 
Competidium  on  Public  Policii,  Sulironiniittop  on  Antitrust  and  Monopolr  of  the  CommittPe 
on  the  .lufllcl.nr.v,  T'nlterl  St.ites  Sen.Tte.  SSth  Cons..  l«t  Sess.  24.").  247  (IfifiSK  See  also 
DiRLAN  (ft  K.'^HN.  F.^iK  Competition  :  The  Law  and  Eroxojiirs  of  Antitrust  Polity  2S4 
(19.54). 

"  S.  .",1(17,  H.R.  11870.  H.R.  11S71.  H.R.  11,S72.  S7th  Conjr..  2d  Sess.  (1062). 

"XVI  Messages  and  Papers  of  the  Presidents  S15S  (Bureau  of  Nat  1  Literature.  Inc. 
Press) . 

*' In  the  merger  area,  certainly.  President  Wilson's  diftum  Is  particularly  apt:  "Nothing 
hampers  business  like  uncertainty.  Nothing  daunts  or  discourages  It  like  the  necessity  to 
take  chances,  to  run  the  risk  of  falling  under  condemnation  of  law  before  it  can  make  sure 
just  what  the  law  Is."  1  Wilson.  The  New  Demochacy  R.".   (Baker  &  Dodd  ed.   102f!K 

**  Enforcement  Polio/  with  Respect  to  Mergers  in  the  Food  Distrihution  Industries,  .Tan. 
3.  10G7  (PTC  News  Release) . 

*^  Entorcement  Policu  with  Respect  to  Vertical  Mergers  in  the  Cement  Industry,  .Tan.  3. 
1967  (FTC  News  Release) . 
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only  facilitate  more  informed  decisions  on  tlie  part  of  business  but  also  expedite 
proceedings  to  enforce  section  7  of  the  Clayton  Act/" 

1.  The  Cement  Industry. — With  regard  to  the  cement  industry,  the  Commis- 
sion, both  in  the  litigated*  cases  and  in  the  industry  hearings,  has  demonstrated 
concern  for  the  competitive  impact  of  the  acquisition  of  ready-mixed  concrete 
firms  by  cement  producers.*'  The  economic  significance  of  such  integration  be- 
comes readily  apparent  when  it  is  realized  that  the  ready-mixed  concrete  indus- 
try consumes  approximately  sixty  per  cent  of  the  output  of  the  cement  in- 
dustry.'* In  the  light  of  this  and  other  crucial  market  characteristics,  and  in 
the  face  of  an  increasing  trend  toward  such  mergers,  the  Comrai.ssion  has  formu- 
lated the  following  criteria  governing  its  enforcement  of  the  law  in  this  area :  ^ 
the  Commission  will  issue  a  complaint  challenging  the  acquisition,  unless  un- 
usual circumstances  dictate  to  the  contrary,  when  the  acquisition  involves  one 
of  the  four  leading  nonintegrated  ready-mix  producers  in  any  metropolitan 
market  or  when  the  acquisition  involves  a  read.v-mixed  concrete  company  or 
other  consumer  of  cement  regularly  purchasing  50.000  barrels  annually.  Mergers 
in  these  categories  will  be  considered  as  substantial. 

This  does  not  mean,  however,  that  the  acquisition  of  small  firms  will  neces- 
sarily go  unchallenged.  The  cumulative  effect  of  the  acquisition  of  several  smaller 
concerns  may  be  as  severe  and  anticompetitive  as  the  acquisition  of  a  single 
larger  firm.  Finally,  the  intention  to  challenge  all  substantial  vertical  acquisi- 
tions does  not  exempt  markets  vrhere  integration  has  already  occurred,  since  it 
is  the  Commission's  policy  to  preserve  the  open  segments  of  .such  markets  to  the 
greatest  extent  possible. 

The.se  enforcement  standards  are  .iu-stified  in  light  of  the  economic  data  gath- 
ered by  the  Commission.  As  a  general  rule,  the  primary  purpose  of  forward  ver- 
tical acquisitions  by  cement  manufacturers  into  read.v-mixed  concrete  has  been 
to  secure  captive  customers  and  protect  market  outlets  from  competitive  in- 
roads."" With  few  exceptions,  vertically  integrated  concrete  firms  have  secured 
the  major  output  of  their  cement  requirements  from  the  manufacturing  facilities 
to  which  the.v  were  tied  by  ownership,  thus  resulting  in  actual,  as  well  as  i)0- 
tential,  foreclosure  of  nonintegrated  cement  manufacturers.^'  Virtually  all  of 
these  acquisition  have  occurred  since  1960,  a  period  of  low-capacity  utilization, 
falling  profits,  and  increasing  manifestations  of  competitive  rivalry:  and,  most 
of  the  recent  acquisitions  have  taken  place  in  areas  where  new  competitors  have 
entered  the  market.  Under  these  circumstances,  it  is  reasonable  to  conclude  that 
the  pressure  to  protect  customer  outlets  from  competition  has  been  a  significant 
consideration  in  these  transactions."" 

Further,  it  is  unlikely  that  significant  cost  savings  would  be  realized  by  the 
integration  of  cement  suppliers  with  cement  customers.  Ready-mixed  facilities 
uuist  be  located  near  ultimate  consumers  and  their  operations  must  be  adapted 
to  the  on-the-spot  requirements  of  the  customer.  These  factors  reduce  the 
opportunities  for  production  and  management  economies  through  integration.^* 

Thus,  the  available  economic  evidence  indicates  that,  as  a  general  rule,  the 
fairly  rigorous  stand  taken  in  the  policy  statement  against  vertical  mergers  is 
warranted.  By  resorting  to  an  industry-wide  expression  of  policy,  instead  of 
relying  on  a  case-by-case  approach,  the  Commission  may  have  nipped  a  "catching 
fever"  of  acqulsions  in  the  bud.^* 

2.  Tl'e  Food  Distribution  Industry. — Similarly,  the  Commission's  articulated 
policy  concerning  mergers  in  the  food  distribution  industries  should  inject  greater 


^i' The  stntpments  of  enforcpnipiit  polic.v.  howpver.  rio  not  nrpiiicljrp  Inflividii.nl  cases.  In 
pficli  ivrofppflinjr.  Commission  coiinspl  will  hnvp  tlip  bnrtlen  of  proving  the  allegations  of  the 
romplaint  and  the  hearing  examiner  as  well  as  the  Commission  will  he  requirpd  to  rpnder 
the  nd.iiidication  on  the  basis  of  the  record  in  aepordance  with  the  reonirements  of  the 
Administrative  Proeednre  Act.  Lehisrh  Portland  Cement  Co..  Dkt.  No.  S6S0  (FTC  Feb.  6, 
1307^   ("order  denyina:  motion  to  vacate  complaint") . 

^"  Ren  fly-mixed  concrete  firms  mix  cement  and  various  aggregates  for  use  as  concrete  and 
deliver  this  product  to  construction  sites. 

^■''  Staff  Report  to  the  FTC.  Ecoxomic  Report  oy  Mergers  and  Vertical  Integration- 
IX  the  Cement  Ixditstry  ]  (An"ii  iftfiGI. 

*"  Enforcement  PoUcij  idth  Rcfipcct  to  Vertical  Mergers  in  the  Cement  Tndiistni,  supra 
note  4.5.  at  S-12. 

'^^  Economic  Report  on  Mergers  and  Vertical  Integeatio.x  i.\"  the  Cement  Indiistrt, 
op.  cit.  supra  note  4S.  at  98. 

^^  "Currentl.v.  concrete  operations  which  had  been  integrated  through  merger  receive 
about  two-thirds  of  their  cement  requirements  from  internal  sources."  /rf.  at  100. 

^"-  Jhid. 

™  J(l.  at  101. 

s*  T<}.  at  107. 
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predictability  into  enforcement  of  the  merger  statute  in  this  area,^  since  it,  too, 
sets  forth  with  considerable  precision  tlie  lands  of  acquisitions  which  warrant 
the  Commission's  attention  in  possible  enforcement  proceedings.  Essentially, 
mergers  and  acquisitions  by  retail  food  chains  which  result  in  combined  annual 
food  store  sales  in  excess  of  $500  million  annually  and  mergers  and  acquisitions 
by  voluntary  and  cooperative  groups  creating  a  comparable  volume  of  wholesale 
sales  have  been  singled  out  by  the  Commission  as  sufficiently  dangerous  to  com- 
petition to  warrant  investigation.^" 

Although  concentration  in  much  of  the  food  industry  may  not  yet  be  high 
enough  to  impair  seriously  the  effectiveness  of  competition,  concentration  in  re- 
rail  selling  seems  destined  to  increase;  and  the  continuing  growth  of  wholesalers 
and  buying  organizations,  when  considered  in  conjunction  with  the  growth  of  re- 
tailers,'can  only  result  in  increased  concentration  of  purchases."'  Therefore,  the 
principal  danger  to  continued  competition  is  posed  by  additional  dominant  firm 
mergers.^'  In  short,  the  economic  data  demonstrates  a  clear  public  interest  in 
stemming  further  increases  of  concentration  in  food  distribution  provided  the 
policy  does  not  preclude  efficiencies  arising  from  economies  of  scale."^  This  policy 
statement  should  contribute  to  the  maintenance  of  competition  in  the  food  re- 
tailing industry,  particularly  in  the  purchase  of  grocery  products  sold  in  national 
markets,  and  should  encourage  economic  efficiency  by  channeling  mergers  toward 
those  companies  not  yet  enjoying  all  the  economies  of  large-scale  procurement 
and  distribution.™ 

IV.    PRICE   DISCRIMINATION A    NEED   FOR   RE-EVALUATIOX   OF  THE    COMMISSION'S   ROLE 

While  the  Commission  has  been  relatively  successful  in  utilizing  the  tools  of 
economic  analysis  to  keep  antitrust  policy  abreast  of  the  changing  economy  in 
the  context  of  mergers  and  acquisitions,  the  development  of  policy  by  the  Com- 
mission in  the  field  of  price  discrimination,  as  it  pertains  to  primary  line  dis- 
crimination, affords  an  interesting  contrast.  I  am  persuaded  that,  judged  either 
by  a  qualitative  or  a  quantitative  standard,  the  Commission's  activity  in  this 
area  has  been  unimpressive. 

Turning  first  to  the  quantitative  measure,  it  is  obvious  that  the  Commission's 
enforcement  of  the  Act  by  any  objective  measure  has  noticeably  slackened.  As 
a  leading  commentator  on  the  Robinson-Patman  Act  has  noted : 

By  comparison  with  48  price  discrimination  complaints  in  fiscal  year  IDBO,  the 
Commission  issued  just  3  Section  2(a)  complaints  in  fiscal  1065.  Compared  with 
07  ordei's  and  3  dismissals  in  fiscal  1961,  there  were  21  orders  and  10  dismissals 
in  fiscal  106r».  The  Brokerage  Clause  has  simply  vanished;  the  Commission's  last 
2(c)  complaint  came  out  over  three  years  ago."^ 


■'^^  For  a  fliscnsKion  of  thf  Commission's  potential  for  clarifying  the  merffor  law  throneh 
rnle-makin<r  spp  Eiman.  Thp  Nerrl  for  Certainty  and  Preflictaiilitii  in  the  Application  of  the 
Merrier  Late,  40  N.Y.U.L.  Rev.  6].'^  (lOR.iK 

^  Thp  Commission  noterl  further  that  market  extension  nierjrers  involving  companies 
with  combined  annual  sales  of  less  than  if^OO  million,  generally  Tvonlrl  not  pose  a  serions 
threat  to  comnetition  excent  when  they  involved  some  competitive  overlap.  The  Commission 
also  indicated  that  acquisitions  hy  food  chains  or  wholesalers  which  resulted  in  comhined 
.innual  food  store  sales  of  between  ,$100  million  and  $.500  million  warrant  investigation. 
Enforcement  Policy  with  Respect  to  Mergers  in  the  Food  DistriMition  Industries,  supra 
note  44.  at  8.  9. 

^"National  Comm'n  of  Food  Marketing,  Food  from  Farmer  to  Consumer  7.3  (.Tune 
19fiRl. 

^"Td.  nt  lOfi.  Concentration  in  food  retailing  has  reached  record  levels  in  man.v  metro- 
politan areas.  By  lOfi.*?.  the  four  largest  retailers  t.vpically  accounted  for  4.")%  of  grocery 
store  sales  in  local  metropolitan  areas  and  .54%  in  smaller  ones.  Further,  in  the  period 
10.54  to  196.3  there  was  a  steady  increase  in  local  market  concentration.  Mueller,  sup)-a  note 
27.  nt  S. 

""In  this  connection,  it  is  significant  that  the  Commission  found  that  economies  of  retail 
selling  are  achieved  hy  units  with  annual  sales  of  between  .$1  million  and  ,$2  million  :  and 
that  economies  of  scale  in  performing  the  warehousing  function  most  probably  do  not 
extend  beyond  the  ,$75  million  to  $100  million  range.  Enforcement  Policy  with  Respect  to 
Merprr.i  in  the  Food  Dixtrihution  Industries,  supra  note  44.  at  7.  See  also  Food  fro^i 
Farmer  to  CoNS^^^ER.  op  cit.  supra  note  57.  at  71.  72.  Advantages  associated  with  si7e 
beyond  this  scale  relate  primaril.v  to  manufacturing  operations,  private  label  programs,  and 
fleld_  buying  of  perishables.  All  significant  economies  in  these  areas  can  appnrentl.v  be 
obtained  by  a  company  with  retail  sales  of  $500  million  annually.  Enforcement  Policy  iritli 
Respect  to  Merpers  in  the  Food  Distribution  Industries,  supra  liote  44,  at  7. 

""Mueller,  supra  note  27.  at  ."fi. 

^'^  Rowe.  The  Rohinson-Pntma't  Act — Thirty  Years  Thereafter,  30  A.B.A.  .\XTiTRrsT  Sec. 
9,  14  C19fi6'».  In  summing  up.  Rowe  observed,  "fWlhile  the  bugles  blow  in  the  [Commis- 
sion's! opinions,  only  death  rattles  croak  in  the  complaints."  Ihid. 
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The  impact  of  the  Commission's  activity  on  price  discriminations  affecting 
competition  on  the  seller's  level  alone  can  perhaps  best  be  gauged  by  the  simple 
statistic  that,  in  the  period  1963  to  date,  the  Commission  has  issued  three  cease 
and  desist  orders  of  significance  specifically  directed  at  primary  line  discrim- 
ination.®- Tliis  is  a  disturbing  record  at  a  time  wlien  a  prominent  lawyer  in 
this  area  has  expressed  the  fear  that  "unregulated  price  discrimination  would 
destroy  the  small  businessman."  explaining  that  in  his  day-to-day  practice 
"[his]  clients  continually  report  to  [him] — and  current  proceedings  confirm^ 
that  large  sellers  still  use  territorial  discrimination  to  destroy  weaker  competi- 
tors, and  that  volume  buyers  continue  to  bargain  for  unjustifiable  preferences 
injurious  to   smaller   purchasers."  ^ 

In  view  of  continuing  and  increasing  concern  with  the  question  of  the  eco- 
nomic implications  of  overall  concentration  and  conglomerate  power — i.e.,  the 
power  to  subsidize  local  operations  and  the  power  to  discipline  competitors — 
it  is  important  that  tlie  Commission  re-evaluate  its  role  in  pursuing  price  discrim- 
ination cases  involving  competition  in  the  primary  line. 

The  Commissioner's  qualitative  ditficulties  in  this  field  stem  primarily  from 
two  basic  sources:  First,  an  inability  to  define  adequately  the  standard  of 
illegality ;  and  second,  an  inability  to  devise  appropriate  remedies.** 

A.  The  Standard  of  Illegality  Inadequately  Defined 

The  difficulty  the  courts  and  the  Commission  have  had  in  coming  to  grips 
with  the  proper  standard  of  illegality  for  primary  line  discrimination  is  ex- 
emplified by  the  Anheuser-Busch  case.*^  In  that  case,  respondent,  a  nationwide 
seller  of  beei",  was  charged  with  an  illegal  geographic  price  discrimination  cen- 
tering on  the  St.  Louis  market.'*'  The  Commission,  focusing  on  the  duration  of 
the  price  differential,  the  fact  that  three  of  Anheuser's  regional  competitors 
(luring  the  period  of  the  price  reduction  suffered  a  loss  of  sales  volume  as 
well  as  market  share."'  and  the  disparity  in  market  power  between  Anheuser 
and  its  competitors,  found  the  requisite  injury."' 

In  lOfil,  the  Seventh  Circuit  reversed  the  Commission's  finding  of  injury  on 
the  ground  that  the  facts  showed  no  more  than  a  temporary  diversion  of  bus- 
iness from  competitors,  rather  than  injury  to  competition,  and  that  the  Com- 
mission had  failed  to  prove  that  Anheuser's  price  reduction  caused  "any  pres- 
ent,  actual  injury  to  competition."  "*  Reading  the  decision   of  the  court,  it  is 


«=Dean  Milk  Company.  3  Trade  Reg.  Rep.  1117:^57  (F.T.C.  1965),  appeal  docketed  No. 
15.483.  7th  Cir.,  Dec.  15,  1965  ;  Llovd  A.  Frv  Roofing  Co.,  3  Trade  Reg.  Rep.  H  17303 
(F.T.C.  1965.  a1f'd  Trade  Cas.  H  71964  (1966)  :' Forster  Mfg.  Co.,  Trade  Reg.  Rep.  (Trans- 
fer Binder  1961-63)  Uli  16243,  16342  (F.T.C.  ]963).  remanded  to  Comminsion,  335  F.2d  47 
(1st  Cir.  1064).  cert,  denied,  380  U.S.  906  (1965),  Commixxion  opinion  on  remand,  3  Trade 
Reg.  Rep.  1117304  (F.T.C.  1965).  aff'd,  361  F.  2d  .340  (1st  Cir.  1966),  cert,  denied,  35 
U.S.L.  Week  3234  (1967)  :  The  Borden  Co.  (Transfer  Binder  1961-63)  1116191  (F.T.C. 
1962).  nil  16279,  16308  (F.T.C.  1963),  rev'd,  339  F.2d  133  (5th  Cir.  1964),  rev'd,  383  U.S. 
637  (1966).  Although  in  Borden  the  commission  found  a  price  discrimination  with  the 
requisite  anticompetitive  effect  at  the  seller's  level,  it  Issued  an  order  directed  essentially 
to  nrotecting  secondary  line  competition. 

•"Van  Clse.  'No,  Thirty  Years  Are  Not  Enough,  30  A.B.A.  Antitrust  Sec.  28,  29  (1966). 

"*  The  Commission  has  seemingly  been  unable  to  reconcile  the  requirement  of  protecting 
competition  from  unfair  price  discrimination  with  the  need  of  national  and  regional  sellers 
to  employ  flexible  pricing  to  meet  the  competitive  exigencies  peculiar  to  their  various 
inaricets.  The  difficulty  in  framing  orders  meeting  these  prerequisites  in  turn  has  undoubt- 
edly, in  some  cases,  led  the  Commission  and  the  courts  to  apply  an  unrealistic  rigorous 
standaid  for  finding  a  violation  of  the  law  where  iniurv  at  the  seller's  level  is  concerned. 

fis  Anheuser-Busch,  Inc..  54  F.T.C.  277  (1957).  rev'd,  265  F.2d  677  (7th  Cir.  1959),  rev'd, 
363    U.S.    536     (I960). 

•"^  The  price  discriminations  were  marked  by  two  price  reductions — the  first,  effectuated 
on  .January  4.  1954.  reduced  the  price  from  S2.93  to  $2.68  per  case,  leaving  a  differential 
between  Anheuser  and  local  competitors  of  .'?.33  per  case.  Thereafter,  on  .Tune  21.  1954. 
resnoudent  again  reduced  its  price  to  .$2.35  per  case — this  time  to  match  the  prices  of  its 
regional  competitors.  The  price  reductions  of  1954  remained  in  effect  until  March,  1955.  at 
which  time  Anheuser  increased  its  price  $.45  per  case,  which  ultimately  resulted  in  a  new 
dlffiTential  of  $.30  per  case  between  Anheuser  and  the  regional  concerns  after  the  three 
reirional  brewers  had  increased  their  price  by  $.15.  to  $2.50  per  case.  Id.  at  298.  299. 

""The  Commission  also  noted  that  two  of  Anheuser's  regional  competitors,  although  they 
had  l)een  progressively  enjoying  smaller  sales  volumes  for  several  years  prior  to  the  price 
reipictions.  had  suffered  a  particularly  large  sales  reverse  in  the  period  after  Anheuser's 
nrice  reduction.  In  the  case  of  another  regional  competitor — Falstaff — the  Commission 
found  that  this  concern  had  been  showinar  progressive  gains  prior  to  the  price  reductions 
and  that,  but  for  such  trend,  Falstaff  would  not  have  lost  sales  but  would  have  experienced 
a  substantial  increase.  Id.  at  299.  300. 

"^  Total  market  sales  in  the  period  increased  9.2  per  cent,  while  Anheuser  enjoyed  an 
incre-se  of  201.5  per  cent  in  its  sales  in  comparison  to  the  preceding  period.  Ibid. 

«»  Anheuser-Busch,  Inc.  v.  FTC,  289  F.2d  835,  840  (7th  Cir.  1961). 
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difficult  to  escape  the  conclusion  that,  absent  a  finding  of  predatory  intent,  a 
finding  by  the  Commission  of  probable  injury  will  not  be  sustained  in  a  pri- 
mary line  case.'"  The  decision  of  the  Seventh  Circuit  in  Anheia^cr  found  its 
echo  in  a  later  Commission  decision — Quaker  Oats.'^  Reversing  the  hearing  ex- 
aminer who  had  found  a  violation  of  section  2(a)  in  the  primary  line  of  com- 
petition, the  Conunission  in  Quaker  Oats  emphasized  that  it  could  not  say  that 
respondent's  price  difi'erentials  were  ,a  "  'punitive  or  destructive  attack'  "  or 
"impair[ed]   the  vitality  and  health  of  the  process  of  competition.' "  "- 

In  the  period  between  1963  and  1965,  findings  of  competitive  injury  in  two  of 
the  three  proceedings  resulting  in  orders  directed  specifically  against  primary 
line  discriminations — Forster  Mfg.  Co.''^  and  Lloyd  Fry  Co.'*— were  supported 
by  evidence  of  predatory  intent  on  the  part  of  the  discriminator.""  Although  the 
Commission  in  Fry  held  that  it  was  not  necessary  to  find  predatory  intent,  this 
case  is  not  a  clear  precedent  for  that  proposition  since  predatory  intent  was 
clearly  present,  and  the  circuit  court,  in  affirming  the  Commission's  order,  obvi- 
ou.sly  relied  on  the  showing  of  anti  competitive  motive. 

However,  in  Dean  Milk,''  the  Commission  found  injury  on  the  primary  line 
without  relying  on  a  finding  of  predatory  motivation  with  respect  to  the  price 
cuts  challenged  in  the  proceeding ;  rather  than  depending  on  evidence  of  motive 
or  intent,  the  Commission  based  its  decision  on  the  potential  of  Dean's  price 
differentials  to  limit  the  competitive  opportunities  of  its  smaller  competitors." 


'"  In  this  connection,  the  court,  ruling  that  Anheuser's  pricing  practices  had  been  em- 
ployed fairly  and  with  restraint,  held  :  "If  it  is  using  its  competitive  power  fairly  in  the 
marketplace  and  respecting  the  rights  of  Its  competitors,  then  no  forecast  of  future  adverse 
effects  on  competition  based  on  those  facts  is  valid.  If,  on  the  other  hand,  the  projection 
is  based  upon  predatoriness  or  buccaneering,  it  can  reasonably  be  forecast  that  an  adverse 
effect  on  competition  may  occur.  In  that  event,  the  discriminations  in  their  incipiency  are 
such  that  they  may  have  the  prescribed  effect  to  esablish  a  violation  of  Section  2(a)." 
Id.  at  843. 

Taking  the  opinion  at  face  value,  this  language  compels  the  inference  that  the  court 
would  be  willing  to  apply  the  probability  test  of  the  statute  only  in  those  cases  where  preda- 
tory Intent  is  established  ;  namely.  In  those  instances  where  the  price  discrimination  is 
motivated  by  the  purpose  of  destroying  competition.  Under  this  ruling  it  is  unlikely  that 
the  Commission,  whatever  its  market  analysis,  would  1)€  able  to  satisfy  the  statutory  test 
If  It  does  not  find  actual  present  injury  absent  a  showing  of  predatory  Intent. 

It  is  ironic  that  the  Commission  could  apparently  have  found  that  Anheuser  was  moti- 
vated by  the  Intent  to  restrain  competition  in  Instituting  the  price  reduction.  In  this  regard, 
the  hea'rlng  examiner  found:  "[T]hese  price  reductions  were  ordered  by  its  president  for 
two  admitted  reasons  :  to  get  business  away  from  its  competitors,  and  to  punish  them  jor 
refusing  to  increase  prices  when  A.B.  [Anheuser]  did  so  in  the  fall  of  1953."  In  short,  the 
examiner  found  the  price  cuts  were  initiated  for  the  purpose  of  disciplining  competition 
when  It  refused  to  raise  prices  In  response  to  increased  costs  due  to  a  labor  contract.  The 
examiner  also  found  that  after  the  price  discrimination  was  ended,  "apparently  the  lesson 
was  well  taught  and  better  learned,  because  those  three  St.  Louis  breweries  promptly  fol- 
lowed A.B.  up  with  price  Increases  in  March,  1955,  and  were  careful  to  keep  the  price 
difference  between  them  and  It  at  less  than  the  33  cents  whose  elimination  had  cost  them 
so  much  sales  volume."  54  F.T.C.,  at  277,  292.  (Emphasis  added.) 

The  Commission  passed  over  this  finding  of  the  examiner  in  Its  opinion  without  com- 
ment, although  it  did  not  disavow  his  findings  on  this  point.  Had  the  Commission  turned 
its  decision  on  this  facet  of  the  case,  the  decision  of  the  Seventh  Circuit  might  well  have 
been  different.  See  Lloyd  A.  Fry  Roofing  Co.  v.  FTC,  5  Trade  Reg.  Rep.  If  17964  (7th  Cir. 
1966).  It  is  difficult  to  see  a  more  concrete  showing  of  injury  to  competition  than  a  price 
cut  instituted  by  a  large  national  company  for  the  purpose  of  disciplining  competitors 
for  their  failure  to  raise  prices,  a  punitive  measure  which  subsequently  proved  successful. 
Assuming  the  examiner  was  correct,  there  was  damage  to  price  competition  over  and  above 
injury  to  competitors. 

"TRADE  Reg.  Rep.   (Transfer  Binder  1963-65)   If  17134   (F.T.C.  1964). 

•'a  Id.  at  22216 

■"Forster  Mfg.  Co.,  Trade  Reg.  Rep.  (Transfer  Binder  1961-63  Uli  1624.3,  16.342  (F.T.C. 
1963).  remanded  to  Commission,  335  F.2d  47  (1st  Cir.  1964),  cert,  denied,  3S0  U.S.  906 
(1965),  Conunission  opinion  on  remand,  3  Trade  Reg.  Rep.  1117.304  (F.T.C.  1965),  aff'd, 
361  F.2d  340  (1st  Cir.  1960),  cert,  denied,  35  U.S.L.  Week  32.34   (1967). 

"Llovd  A.  Fry  Roofing  Co.,  3  Tr.ade  Reg.  Rep.  H  17303  (F.T.C.  1965),  aff'd.  Trade  Reg. 
Rep.  «■  71964  (7th  Cir.  1966). 

"  In  Forster  there  were  express  threats  to  run  competition  out  of  business,  while  in  Fry, 
there  was  evidence  that  the  discriminating  seller,  a  multimarket  operator  and  one  of  the 
major  firms  in  the  roofing  business,  instituted  the  price  cuts  in  order  to  stal)ilize  the 
market  and  to  discipline  local  competitors  for  their  lower  prices.  The  record  further 
evidenced  the  fact  that  in  instituting  these  punitive  price  cuts  Fry  was  able  to  exercise 
price  leadership  which  was  followed  bv  other  majors  in  the  field. 

™Dean  Milk  Co.,  3  Trade  Reg.  Rep.,  ':  17357  (FTC  1965),  appeal  docketed  No.  15,483, 
7th  Cir.,  Dec.  15,  1965. 

"  The  Commission  concluded  that  Dean's  quantit.v  and  other  discounts  (the  prime  factors 
in  its  unusual  growth)  prevented  competitors  from  breaking  into  the  wholesale  market 
while  at  the  same  time  initiating  a  trend  away  from  home  delivery.  On  the  basis  of  these 
considerations,  the  Commission  found  that  price  differentials  had  profound  effects  on  Dean's 
local  competitors,  including  weakening  their  financial  condition,  which  curtailed  their 
opportunities  to  compete.  The  Commission  also  found  that  to  some  extent  there  had  been 
actual  alterations  of  market  structure. 


902 

Since  Dean's  motives  did  not  figure  significantly  in  the  decision,  that  proceeding 
should  furnish  an  appropriate  vehicle  for  the  courts  to  again  rule  on  the  ques- 
tion whether  the  requisite  impact  on  competition  may  he  shown  absent  preda- 
tory intent  or  actual  injury.  The  confusion  over  this  issue  does  not  stem  from 
I'eceut  decisions  alone.  It  is  fair  to  say  of  the  Commission's  primary  line  cases 
generally  that,  while  the  holdings  of  the  individual  cases  may  clear  enough,  "the 
decisions  have  proliferated  without  forming  recognizable  patterns"  '**  and  a  clear 
direction  as  to  the  proper  test  of  legality  in  these  proceedings  is  not  discernible 
from  the  body  of  Commission  precedent  on  this  point.™ 

B.  A  Workable  Standard 

To  arrive  at  a  workable  standard,  it  is  first  necessary  to  cast  aside  some  of  the 
confusing  antitrust  jargon  which  has  crept  into  the  case  law  and  the  literature, 
thereby  retarding  the  development  of  the  law  in  this  area — namely,  the  pro- 
nouncement that  "diversion  of  business  cannot  be  equated  with  injury"  and  the 
assertion  that  "antitrust  is  concerned  with  competition  and  not  competitors." 

There  is  some  vmderlying  truth  in  the  slogans  ;  but  if  uncritically  applied,  they 
are  obviously  inconsistent  with  Congressional  intent  in  enacting  the  Robinson- 
Patman  Act.  First,  it  is  perfectly  obvious  that  if  business  diversion  reaches  a 
certain  level,  competitors  will  no  longer  be  in  a  position  to  compete  effectively,  or 
at  all,  with  the  discriminating  seller,  particularly  if  the  latter  has  substantial 
market  power.  The  decision  to  be  made,  then,  is  not  one  of  either  completely  re- 
jecting or  accepting  the  factor  of  business  losses  as  a  relevant  determinant  of 
the  probability  of  anticompetitive  efiiects  between  sellers.  Rather,  the  question  is 
one  of  deciding  at  what  level,  and  in  which  context,  diversion  of  business  becomes 
a  meaningful  criterion. 

Similarly,  while  it  is  conceivable  that  in  some  cases  injury  to,  and  even  the 
disappearance  of,  competitors  is  simply  evidence  of  that  kind  of  competition 
which  the  antitrust  laws  were  designed  to  protect,*"  it  is  equally  clear  that  com- 
petitors are  prerequisite  to  competition.^  Again,  the  question  is  not  one  of  abso- 


•s  Schaefer,  Precedent  and  Policy,  34  U.  Chi.  L.  Rev.  3,  11    (1966). 

'^  For  example,  the  Commission  opinion  in  Anheuser-Busch,  does  not  talce  cognizance  of 
the  examiner's  finding  that  the  territorial  price  cuts  were  motivated  b.v  the  desire  to 
discipline  competitors  for  their  pricing  practices,  a  crucial  consideration  in  both  the  Com- 
mission's and  Seventh  Circuit's  decisions  in  Fry.  See  note  70  stipra.  It  is  also  impossible  to 
reconcile  the  approach  in  Anheuser,  where  the  Commission  chose  to  rely  on  sales  lost  by 
competitors  while  passing  over  evidence  of  anticompetitive  injury,  with  the  decision  in 
General  Foods  Corp.,  50  F.T.C.  SS.5  (19.j4),  which  dismissed  the  complaint  pursuant  to 
respondent  s  motion  at  completion  of  the  Commission's  case.  General  Foods,  which  dis- 
criminated geographically  in  the  sale  of  pectin  between  two  West  Coast  areas  and  the 
rest  of  the  nation,  increased  its  national  market  share  from  62.2%  to  80.5%  at  a  time 
when  the  price  cuts  had  been  in  effect  for  approximately  six  years.  Its  share  of  the  market 
in  the  two  areas  affected  b.v  the  price  cuts  increased  to  62.2%  and  69%,  respectivel.v.  Local 
competitors  of  General  Foods  suffered  sulistantial  losses  of  market  share  at  a  time  when  the 
market  was  rising,  although  they  did  make  some  gains  in  dollar  volume.  Id.  at  895—97. 
Further,  General  Foods'  local  competitors  had  been  able  to  enter  the  market  only  after 
the  former's  patent  monopoly  on  pectin  had  expired.  The  failure  to  find  the  likelihood  of 
injur.v  to  competition  on  these  facts,  demonstrating  use  of  power  derived  from  General 
Foods'  near-monopoly  position,  is  difficult  to  understand.  It  becomes  inexplicable  in  the 
light  of  documentary  evidence  from  respondent  s  files  indicating  that  the  price  cuts  were 
instituted  to  stifle  the  growth  of  respondent's  competitors  :  "[Hlad  we  not  made  it  tough 
for  M.C.P.  as  we  did  the  last  three  .years,  they  would  have  spread  eastward  at  a  much 
faster  rate  than  they  did  and  we  would  now  be  facing  some  prett.v  tough  competition  in 
the  middlewest.  .  .  ."  Id.  at  S94.  (Memorandum  dated  November  30,  1942,  obtained  from 
files  of  General  Foods,  cited  in  the  dissent  of  Commissioner  Mead.) 

The  unifying  thread  in  Aiiheuser  and  the  General  Foods  opinions,  which  are  otherwise 
seemingly  founded  on  diametrically  opposed  reasoning,  is  the  fact  that  both  passed  over, 
without  comment,  evidence  that  the  price  cuts  were  motivated  by  predatory  purposes.  This 
might  lead  to  the  inference  that  such  evidence  is  not  necessarily  crucial  in  cases  of  this 
nature.  The  uncertaintj'  on  this  issue  is,  however,  compounded  b.v  the  recent  Commission 
opinion  in  Quaker  Oats,  which,  although  somewhat  equivocal  on  this  point,  leaves  the  net 
impression  that  a  showing  of  this  nature  is  indispensable  to  a  finding  of  a  violation. 

^"See,  e.g.,  H.R.  Rep.  No.  1422.  Slst  Cong.,  1st  Sess.  5-6  (1949)  :  "Competition  is  a 
contest  between  sellers  for  the  business  of  a  buyer.  In  such  a  contest  one  seller  gets  the 
order  while  other  sellers  lose  the  order.  That  is  competition.  The  seller  who  did  not  get 
the  order  may  feel  injured,  but  that  does  not  mean  that  competition  has  been  injured.  In 
any  competitive  economy  we  cannot  avoid  injury  to  some  of  the  competitors.  The  law  does 
not,  and  under  the  free  enterprise  system  it  cannot,  guarantee  businessmen  against  loss. 
That  luisinessmen  lose  mone.v  or  even  go  bankrupt  does  not  necessaril.v  mean  that  competi- 
tion has  been  injured.  'Competition.'  Mr.  Justice  Holmes  observed,  'is  worth  what  it  cost.'  " 

81  "There  is  a  parados  in  the  antitrust  laws.  The.v  expect  companies  to  compete  by 
offering  constantly  better  goods  and  services  at  constantl.v  lower  prices  for  the  consumer's 
benefit.  They  intend  that  the  less  efficient  should  fail,  and  that  the  most  fit  should  survive. 
But  when  the  economist's  classic  battle  of  competition  ends  with  the  elimination  of  the 
weaker,  and  survival  of  one  or  a  few  strong  companies,  it  is  suddenly  realized  that  there 
is  no  longer  any  competition."  Burns,  Antitrust  and  Roliinson-Patman  Act  Problems — 
Intracorporate  Problems,  1  Antitrust  Bull.  689,  711  (1962).  See  also  Celler,  Facts  About 
Antitrust  Myths,  9  Antitrust  Bull.  607,  611   (1964). 
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lutes  but  one  which  necessarily  turns  on  the  market  power  of  the  adversaries,  the 
mmber  of  competitors  in  the  market,  and  the  structure  of  the  market  involved, 
including  such  characteristics  as  the  extent  to  which  sales  volume  is  concentrated 
amon^  a  few,  or  dispersed  among  many,  sellers.'" 

Semantic  difficulties  aside,  a  test  for  predicting  the  impact  of  price  disonnuna- 
tions  affecting  competition  at  the  seller's  level  might  well  incorporate  some  of 
the  criteria  applicable  to  merger  cases.  Section  7  of  the  Clayton  Act,  of  necessity, 
emphasizes  predictions  as  to  the  viability  of  competition  rather  than  competitors. 
Accordingly  a  test  incorporating  criteria  analogous  to  those  applied  under  the 
merger  act  might  allay  the  criticism  that  the  Commission,  by  being  unduly 
solicitous  of  competitors  under  the  price  discrimination  statute,  has  followed  a 
policy  at  variance  with  the  general  thrust  of  the  antitrust  laws. 

The  starting  point  in  any  market  analysis  must  encompass  an  evaluation 
of  the  structure  of  the  industry  involved,  including  concentration  and  ease  of 
entry.  In  industries  in  which  sales  are  not  concentrated  and  where  entry  is 
relatively  easy,  a  diversion  of  business  affecting  only  a  few  sellers  not  be 
significaiit.  On  the  other  hand,  in  those  industries  where  sales  are  concentrated 
among  a  few  .^^ellers.  a  substantial  diversion  of  business  from  signilicant 
competitors  may  well  meet  the  statutory  test.  Further,  price  cuts  or  price 
differentials  should  be  evaluated  in  the  context  of  industry  profit  margins  and 
the  length  of  time  in  which  they  have  been  in  effect.  Again,  it  is  clear  that  a 
price  discrimination  is  more  suspect  if  there  is  considerable  disparity  in  market 
power  between  the  discriminating  seller  and  his  competitors.^ 

82  In  a  letter  dated  August  14,  19.50.  to  the  Chairman  of  the  Senate  Committee  on  Inter- 
state and  Foreign  Commerce  (cited  in  Purex  Corp.,  51  F.T.C.  100.  113  (1954) ),  the  Federal 
Trade  Commission  stated  that  it  could  not  malse  a  distinction  in  sweeping  terms  between 
protection  of  "competition"  against  injury  by  price  discrimination  as  opposed  to  protection 
of  individual  competitors.  Citing  the  case  of  E.  B.  Muller  &  Co.  v.  FTC,  142  F.2d  511  (6th 
Cr.  1944),  a  ease  in  which  two  allied  but  separately  incorporated  companies  were  operated 
as  a  unit  and  had  hut  one  domestic  competitor  which  they  sought  to  drive  out  of  business 
by  sectional  price  discrimination,  the  Commission  noted  :  "Injury  to  this  competitor  suffi- 
cient to  threaten  its  continued  existence  was  obviously  injury  to  competition  for  this  single 
competitor  furnished  the  only  competition  the  .  .  .  respondents  had.  The  Commission  does 
not  wish  to  he  understood  as  stating  that  injury  to  a  competitor  in  all  cases  constitutes 
injury  to  competition.  The  loss  of  a  single  sale  as  a  result  of  price  discrimination  obviously 
constitutes  an  injury  to  the  competitor  who  has  lost  the  sale,  but  it  does  not  automatically 
follow  that  competition  is  injured  thereby."  51  F.T.C.  at  ll.S-14. 

83  In  a  case  such  as  General  Foods  where  a  seller  with  near  monopoly  power  diverts,  by 
virtue  of  the  price  discrimination,  significant  amounts  of  business  from  his  competitors, 
or  where  it  is  clear  that  the  growth  of  its  competitors  has  been  inhibited  by  the  price  dis- 
criminations, the  inferenxre  that  the  statutory  test  of  injury  has  been  met  may  well  be 
justified. 

In  connection  with  the  factor  of  the  relative  market  power  and  market  position  of  the 
discriminating  seller  vis-a-vis  competitors,  the  recent  Seventh  Circuit  decision  in  the  Fry 
case  has  apparently  relaxed  the  holding  of  the  same  court,  in  Anlieuser,  that,  ini  addition  to 
a  consideration  of  the  discriminating  seller's  market  power,  there  should  be  explicit  proof 
of  sul)sidization  of  the  price  cut  by  the  seller's  other  operations.  In  Anheuser.  the  court 
rejected  the  Commission's  reliance  on  the  examiner's  finding  that  there  was  disparity  in 
market  power  and  resources  between  Anheuser  and  its  competitors,  apparently  on  the 
ground  that  income  from  the  balance  of  Anheuser's  operations  had  been  used  to  stabilize 
the  losses,  if  any,  incurred  in  the  St.  Louis  market. 

The  Seventh  Circuit's  decision  in  Fry  seems  to  be  more  realistic.  There  the  court  rejected 
Fry's  argument  that  there  can  be  no  violation  of  section  2(a)  in  an  area  price  discrimina- 
tion case  unless  the  Commission  also  finds  that  the  higher  prices  elsewhere  support  the 
lower  prices  in  the  market  under  examination.  The  court  stated  that  no  authoritative 
decision  was  cited  to  support  this  view  and  held  further  :  "Congress  and  the  cases  assume 
that  the  'higher  price  to  purchasers  supports  the  lower  price  to  others.'  "  Lloyd  A.  Fry 
Roofing  Co.  V.  FTC.  3  Trade  Reg.  Rep.  ^  17303  (F.T.C.  1965),  citing  Austin,  Price  Dis- 
crimination 44  (2d  rev.  ed.  1959)  :  S.  Rep.  No.  1502.  74th  Cong.,  2d  Sess.  4  (1936)  ; 
H.R.  Rep.  No.  2287.  74th  Cong,  2d  Sess  S  (1936)  ;  S.  Rep.  No.  698.  63d  Cong.,  2d  Sess. 
2,  3  (1914)  ;  H.R.  Rep  No  627,  63d  Cong,  2d  Sess.  8  (1914).  The  Court  thereby  held,  in 
effect,  that  the  presumption  that  higher  prices  elsewhere  support  the  price  cuts  in  markets 
under  consideration  is  justified  by  proof  of  the  discrimination.  This  is  a  realistic  standard 
and  may  be  applied  at  least  to  the  extent  that  the  profit  margins  in  the  areas  where  the 
higher  prices  are  nipintained  are  significantly  higher  than  those  in  the  market  where  the 
price  cuts  are  manifested.  Finally,  proof  that  funds  have  actually  been  transferred  from 
one  operation  or  market  to  another  should  not  be  required.  In  such  a  case,  the  fact-finding 
body  should  he  able  to  assume  that  the  lower  price  is  subsidized  by  the  company's  business 
as  a  whole  or  by  higher  prices  in  other  markets.  This  seems  to  be  in  line  with  congressional 
thinking  on  this  issue  :  "Every  concern  that  engaged  in  this  evil  practice  must  of  neces- 
sity recoup  its  losses  in  the  particular  communities  or  sections  where  the  commodities  are 
sold  below  cost  or  without  a  fair  profit  by  raising  the  price  of  the  same  class  of  commodi- 
ties above  their  fair  market  value  in  other  sections  or  communities.  .  .  u"  S.  Rep.  No.  698, 
63d  Cong.,  2d  Sess.  1,  3  (1914).  In  the  case  of  the  Robinson-Patman  Act,  it  was  the  con- 
cern of  Congress  that  "discrimination  in  excess  of  sound  economic  differences  between  the 
customers  concerned,  in  the  treatment  accorded  them,  involve  generally  an  element  of  loss, 
whether  only  of  the  necessary  minimum  of  profits  or  of  actual  costs,  that  must  be  recouped 
from  the  business  of  customers  in  other  States  and  denied  to  those  within  the  State,  they 
involve  the  use  of  that  interstate  commerce  to  the  burden  and  injury  of  the  latter.  .  .  ." 
H.R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess.  8  (1936).  See  also  S.  Rep.  No.  1502,  74th  Cong., 
2dSess.  4  (1936). 
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1.  Identity  of  Competitors — A  factor  to  be  considered  in  evaluating  the  effects 
of  discriminations  on  the  seller's  level  is  the  identity  of  those  in  the  particular 
market  wiio  have  been  the  primary  source  of  price  competition.  A  number  of 
eases,  as  well  as  economic  studies,  suggest  that  in  some  industries,  where  much 
of  the  sales  volume  of  the  market  is  concentrated  in  the  hands  of  a  few  sellers, 
nonprice  competition  is  likely  to  flourish  ;  "*  any  price  competition  which  exists 
will  be  generated  by  smaller,  local  or  independent  companies  whose  market 
power  is  of  such  little  magnitude  that  their  larger  competitors  are  likely  to 
disregard  their  activities  entirely.  If  it  appears  that  price  cuts  by  dominant 
firms  will,  as  a  result  of  loss  of  business,  lowered  profits,  or  other  factors,  make 
it  more  difficult  for  such  independent  concerns  to  continue  to  supply  the  leaven 
of  price  competition  in  their  particular  industry,  it  may  be  justifiable  to  infer 
that  the  statutory  standard  has  been  met.*'  A  meaningful  antitrust  policy 
requires  that  competitors  of  this  nature  survive,  for  it  is  they  who  provide 
competition. 

2.  Price  Discrimination  as  a  Source  of  Barriers  to  Entry — In  evaluating  the 
effects  of  price  discrimination  on  competition  at  the  primary  line,  consideration 
should  also  be  given  to  the  fact  that,  aside  from  diversion  of  business  from  com- 
petitors, which  may  or  may  not  have  the  requisite  anticompetitive  effect,  dis- 
criminations of  this  nature  may  also  result  in  barriers  to  new  competition  as 
well  as  to  effective  competition  on  the  part  of  sellers  already  in  the  market.  In 
short,  price  discrimination  may  affect  the  structure  of  the  market  without  caus- 
ing the  disapi>earance  of  competitors.  For  example,  volume  discounts  nuiy  serve 
as  substantial  barriers  to  entry  when  used  by  a  larger,  diversified  supplier.  In 
such  cases,  the  volume  discount  may  foreclose  a  customer  to  the  supplier's  com- 
petitors unless  they  are  able  to  supply  all  the  requirements  of  the  customer.*"  In 
such  eases  smaller  competitors  of  a  large  supplier  may  never  be  able  tn  expand 
their  markets  beyond  that  of  the  smaller  customers." 

Where  product  differentiation  exists  as  a  barrier  to  entry,  this  factor  and  the 
impact  of  a  price  discrimination  are  likely  to  be  mutually  reinforcing.  This  may 
occur  in  the  case  of  potential  new  competition  as  well  as  in  the  case  of  those 
•sellers  already  in  the  market  who  have  been  unable  to  increase  the  con-uiner 
acceptance  of  their  product  by  advertising  or  by  other  methods  of  promotion. 
Discriminatory  price  cuts  will  magnify  the  advantages  of  sellers  enjoying  con- 
sumer preference  flowing  from  product  differentiation,  since  vendors  without 
that  advantage  must  sell  at  prices  below  those  of  the  advertised  brand  or  invest 
heavily  in  advertising  or  other  promotional  activity  in  order  to  generate  sales 
volume  capable  of  achieving  economies  of  distribution  and  production.  T'nder 
such  circumstances,  if  the  need  to  meet  a  discriminatory  price-cut  forces  com- 
peting sellers  faced  by  the  product  differentiation  barrier  to  lose  necessary  profits 


8*  The  observation  of  the  Supreme  Court,  in  United  States  v.  Aluminum  Co.  of  America, 
377  U.S.  271,  280  (1964),  although  it  involves  a  merger  case,  is  pertinent  here:  "As  that 
condition  [oligopoly]  develops,  the  greater  is  the  likelihood  that  parallel  policies  of  mutual 
advantage,  not  competition,  will  emerge.  That  tendency  may  well  be  thwarted  by  the 
presence  of  small  but  significant  competitors."  See  also  Bain,  op.  cit.  supra  note  34,  at  33. 

^  For  a  discussion  of  the  power  of  conglomerate  firms  to  discipline  competitors,  see 
testimony  of  Corwin  Edwards,  Concentration  Hearings,  pt.  1,  44. 

There  is  evidence  that  in  some  industries  it  is  the  independent,  smaller  competitor  who 
affords  significant  price  competition.  In  the  oil  industry,  according  to  Dr.  Alfred  Kahn, 
Professor  of  Economics,  Cornell  University,  ma.ior  companies  are  inclined  to  compete  with 
one  another  more  in  improving  tlie  quality  of  their  products  and  increasing  consumers'  ac- 
ceptance of  their  brands  than  in  reducing  their  prices  in  order  to  increase  sales.  The  smaller 
competitor  in  the  petroleum  industry,  who  has  neither  the  security  nor  the  investments  of 
its  larger  rivals,  will  characteristically  use  price  more  willingly  and  flexibly  to  attract 
customers  for  its  products  when  demand  is  slack  and  increase  prices  when  demand  Is  strong. 
The  independents,  according  to  this  witness,  plays  a  role  entirely  disproportionate  to  their 
size  in  keeping  markets  competitive,  flexible  and  dynamic.  Concentration  Hearings,  pt.  2, 
597.  In  the  roofing  industry,  the  importance  of  independents  for  maintaining  price  compe- 
tition has  been  demonstrated  by  the  Fr7j  case.  The  same  may  hold  true  for  the  heer  industry, 
where  there  is  an  indication  that  Anheuser's  price  cuts  were  for  the  purpose  of  disciplining 
small  competitors  who  failed  to  raise  their  prices  in.  response  to  a  cost  rise.  See  note  70 
supra. 

^i  Brooks,  Volume  Discounts  As  Barriers  To  Entry  and  Access,  69.  J.  Pol.  Econ.  63,  64 
(1961). 

87  jhid.  See  also  Bausch  &  Lomb  Optical  Co.,  28  F.T.C.  186  (1939)  ;  American  Optical  Co., 
28  F.T.C.  169  (1939).  In  American  Optical  the  Commission  held:  "The  tendency  of  the 
cumulative  .  .  .  discounts  is  to  induce  the  retailer  whose  purchases  are  little  more  than 
enough  to  qualify  therefor  to  group  all  his  purchases  with  the  respondents'  wholesale 
l)ranch  .  .  .  [T]o  that  extent  [the  plan]  prevents  freedom  of  competition  for  such  .  .  . 
business  on  the  basis  of  price,  quality  and  efficiency  of  service."  Id.  at  181-82. 
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or  to  sell  at  a  loss,  the  requisite  effect  on  competition  may  have  been  demon- 
strated even  when  there  has  been  no  diversion  of  business/'* 

3.  Probability  of  Future  Violations — Finally,  a  crucial  factor  in  considering 
the  potential  danger  of  a  price  discrimination  to  competition  at  the  seller's  level 
is  whether  the  discrimination  is  likely  to  be  resumed  in  the  future,  and  if  so, 
the  extent  to  which  such  resumption  will  impinge  upon  the  projected  level  of 
competition.  Under  the  Robiuson-Patman  and  Clayton  Acts,  unfair  trade  prac- 
tices are  to  be  dealt  with  before  they  ripen  into  full  bloom.  It  would  be,  there- 
fore, inconsistent  with  the  statutory  purpose  for  the  Commission  to  suspend  en- 
forcement simply  because  the  price  discrimination  which  came  to  fruition  was 
of  short  duration. 

The  Commission  should  not  apply  a  subjective  test.^'  Rather,  the  test  should 
be  oriented  toward  resolving  the  problem  in  light  of  the  company's  capabilities, 
the  structure  of  the  marker,  and  the  economic  forces  governing  firms  in  that 
market.  In  short,  the  Commission's  decision  to  act  should  be  predicated  upon  a 
finding  that  the  interaction  of  these  factors  is  likely  to  cause  the  seller  to  resume 
the  proscribed  activities  and  not  upon  whether  the  seller  in  fact  intends  to  re- 
sume such  activities.""  A  test  of  this  nature  is  not  only  more  realistic  but  also 
provides  a  standard  which  is  more  susceptible  of  extrinsic  proof. 

4.  Statutory  Objectives. — In  applying  the  test  of  competitive  Injury  in  primary 
line  cases,  the  trier  of  fact  should  bear  in  mind  that  the  objective  of  the  Clayton 
Act,  as  amended  by  the  Robinson-Patman  Act,  is  to  protect  efficient  sellers  who 
may  be  able  to  compete  on  the  merits  of  their  products  and  services  but  who  do  not 
have  the  resources  to  withstand  price  differentials  flowing  wholly  from  a  com- 
petitor's ability  to  finance  discriminatory  price  cuts  having  no  relation  to  the 
efficiencies  of  production  or  distribution." 

C.  Formulating  Effective  Remedies 

As  crucial  as  the  criteria  for  determining  whether  the  price  discrimination  has 
had  the  requisite  effect  on  competition  in  the  primary  line  is  the  question  of 
whether  the  violation — once  it  has  been  demonstrated — can  effectively  be  pre- 
vented from  recurring.  Here,  again,  the  Commission's  record  in  the  last  few 
years  has  not  been  reassuring.  The  three  cease  and  desist  orders  issued  by  the 
Commission  in  the  period  between  1963  and  1965,  directed  against  primary  line 
aiscriraination,  present  difficult  problems  of  construction  and  application.'^  These 
difficulties  suggest  that  new  remedial  approaches  be  considered. 

The  fundamental  problem,  particularly  in  geographic  price  discriminations,  is 
to  frame  an  order  which  will  prevent  future  price  discriminations  injurious  to  the 
seller's  competitors  without,  at  the  same  time,  imposing  on  nationwide  compa- 
nies price  uniformity  incompatible  with  the  conditions  of  the  heterogeneous 
markets  which  they  serve. ^^  The  difficulty  of  achieving  this  objective  may  be  re- 
sponsible in  large  measure  for  the  fact  that  many  primary  line  orders — even 
where  predatory  intent  has  been  demonstrated — have  been  too  narrowly  drawn. 
As  a  result,  although  they  have  not  interfered  unduly  with  the  seller's  pricing 


88  The  effect  of  product  differentiation  in  the  context  of  price  discrimination  has  already 
been  noted.  See,  e.g..  Commissioner  Mead's  dissent  in  General  Foods  Corp.,  50  F.T.C.  885, 
892  (1954).  In  this  connection,  it  seems  the  Purex  Corp.  decision,  51  F.T.C.  100  (1954), 
erred  in  relying,  among  a  number  of  other  reasons  for  dismissal  of  the  complaint,  on  the 
finding  that  injury  to  certain  competitors  resulted  also  from  Purex's  advertising  cam- 
paign as  distinguished  from  the  price  cuts.  Id.  at  143,  164.  A  more  realistic  approach 
would  be  to  consider  the  two  phenoimena  together. 

«»  Compare  United  States  v.  Penn-Olin  Chem.  Co.,  378  U.S.  158  (1964),  where  the  Court 
held  that  the  question  of  potential  entry  was  not  to  be  determined  by  a  subjective  test  but 
rather  by  a  structural  test  turning  on  the  question  of  the  likelihood  of  the  company,  in  a 
specific  situation  in  a  particular  market  setting,  entering  that  market. 

^  Consider,  for  example,  a  market  in  which  it  appears  that  sales  are  concentrated  among 
a  few  leading  sellers  endowed  with  market  power  and  that  they  are  engaged  in  parallel 
policies  to  their  mutual  advantage,  while,  on  the  other  hand,  price  competition  is  furnished 
only  by  a  number  of  small  or  local  concerns  and  in  which  it  further  appears  that  the  price 
discrimination  is  apt  to  discourage  further  price  competition  on  the  part  of  these  concerns. 
Under  such  circumstances,  it  might  easily  be  inferred  that  it  would  be  to  the  discriminating 
supplier's  interest  to  resume  the  price  discrimination  at  some  future  time  in  order  to 
stabilize  the  market. 

,-,^aV-  ^oi'ster  Mfg.  Co.  v.  FTC,  335  F.2d  47,  56   (1st  Cir.),  cert,  denied,  380  U.S.  906 
( l'»64 ) . 
*2  See  note  62  supra. 


The  problem  does  not  exist  to  the  same  degree  in  cases  where  a  primary  line  order  is 
not  intended  to  deal  with  geographic  price  discriminations,  and  this  discussion  is  limited 
rily    to    the    question    in    1"  -  - 

36-138 — 70 — vol.  2 29 


primarily    to    the    question    in    the    case    of    price    differentials    between    various    trade 
areas. 
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flexibility,  it  is  unlikely  that  they  will  effectively  prevent  resumption  of  the  dis- 
criminatory practices  enjoined. 

Typical  of  recent  primary  line  orders  issued  by  the  Commission  was  the  order 
in  the  Fry  case.**  There,  Fry  was  prohibited  from  discriminating  by  selling  at  a 
price  lower  than  the  price  charged  any  other  purchaser  at  the  same  level  of  dis- 
tribution, where  such  lower  price  undercut  the  lowest  price  offered  to  that  pur- 
chaser by  any  other  seller  having  a  substantially  smaller  sales  volume  than  Fry 
in  the  sale  and  distribution  of  roofing  products."'  This  order  contains  a  number 
of  built-in  obstacles  to  effective  enforcement.  The  primary  objection  to  orders 
of  this  nature  is  the  requirement  that  the  seller  must  undercut  a  competitor  with 
substantially  smaller  sales  volume.  Under  the  terms  of  the  order,  although  there 
is  no  express  requirement  to  this  effect,  it  may  well  be  necessary  to  show  that 
the  firms  subject  to  its  provisions  knew,  or  should  have  known:  (1)  that  their 
competitors  were  smaller;  and  (2)  that  they  were  undercutting.  This  may  be 
difficult  to  establish  and  is  objectionable,  as  a  practical  matter,  since  it  would 
incorporate  into  enforcement  of  the  statute  proof  of  knowledge  which  is  other- 
wise irrelevant  both  to  the  provisions  of  the  Act  and  to  the  legislative  intent. 

There  is  the  additional  danger  that  proof  of  knowledge  may  become  confused 
with  the  concept  of  predatory  intent.  Should  this  occur,  the  task  of  enforce- 
ment would  be  immeasurably  more  difficult.  Further,  at  a  time  when  the  phe- 
nomenon of  product  differentiation  is  assuming  increasing  competitive  sig- 
nificance, a  requirement  that  a  lower  price  must  undercut  a  smaller  competi- 
tor's price  would,  in  effect,  permit  price  discriminations  with  which  smaller, 
local  sellers,  in  competition  with  larger  firms  having  that  advantage,  could  not 
compete.  Under  provisions  of  this  nature,  large  sellers  with  product  differentia- 
tion advantages  would  be  permitted  to  discriminate  in  price  so  long  as  their 
price  is  not  lower  than  that  of  their  local  competitors,  even  though  the  latter — 
if  they  do  not  have  consumer  preference  resulting  from  product  differentia- 
tion— cannot  competitively  sell  their  product  except  at  a  lower  price.  It  is 
conceivable  that  under  such  a  provision,  larger  diversified  firms  could  force 
a  smaller  rival's  price  down  to  ruinous  levels  without  the  terms  of  the  order 
ever  coming  into  effect ! 

Similarly,  the  requirement  in  some  of  the  orders  that  the  price  discrimina- 
tion— even  though  a  territorial  discrimination — must  be  at  the  same  level  of 
distribution,  may  frustrate  the  intent  of  the  Act  insofar  as  it  appears  to  sanc- 
tion functional  discounts  irrespective  of  whether  or  not  the  price  discrimination 
has  the  requisite  efi'ect  on  competition.  It  is  conceivable,  in  a  number  of  situ- 
ations, that  profits  from  sales  at  one  functional  level  may  be  used  to  subsidize 
price  discriminations  at  another  level  of  distribution.^ 

The  fundamental  problem  posed  by  discriminations  alfecting  competition  on 
the  primary  line  is  the  opportunity  which  the  large  firm  has  for  utilizing  its 
resources  outside  of  the  market  or  submarket  where  the  lower  price  of  the 
discriminator  is  charged  to  subsidize  the  differential.  This  suggests  that,  in 
the  search  for  a  remedy,  at  least  in  the  case  of  geographic  price  discrimina- 
tions, the  Commission  might  consider  a  departure  from  its  single-minded  focus 
on  the  submarket  where  the  lower  price  is  charged,  such  as  in  the  Fry  order. 
Some  consideration  might  be  given  to  requiring  those  firms  who  have  violated 
the  price  discrimination  statute  to  keep  records  demonstrating  that  price  dif- 
ferences between  customers  in  various  markets  or  submarket?  are  justified  on 
the  basis  of  cost  differentials  in  the  areas  involved.^  The  requirement  of  finan- 
cial reports  by  division  (or  other  appropriate  corporate  category)  not  only 
would  facilitate  the  analysis  of  the  competitive  impact  of  the  activities  of  the 


»*  .S  TRADE  Reg.  Rep.  "^  1730.",  (FTC  1065).  nff<l.  Trade  Reg.  Rep.  7  71964  (7th  Cir.  1966). 

95  "IX  IS  FURTHER  ORDERED  that  respondents  .  .  .  directl.v  or  through  any  corporate 
or  other  device,  in  connection  with  the  sale  or  ofFerlnj;  for  sale  of  asphalt  saturated  felt 
and  asphalt  shingles  in  commerce,  as  'commerce'  is  defined  in  the  Clayton  Act,  do  forthwith 
cense  and  desist  from  discriminating:,  directly  or  indirectly,  in  the  price  of  such  products  of 
like  grade  and  quality,  by  selling  such  products  to  any  purchaser  at  a  price  -which  Is  lower 
than  the  price  charged  any  other  purchaser  at  the  same  level  of  distribution,  where  such 
lower  price  undercuts  the  lowest  price  offered  to  that  purchaser  by  any  other  seller  having 
a  substantiallv  smaller  annual  volume  of  sales  of  .asphalt  roofing  products  than  respondents 
annual  volume  of  sales  of  those  products."  Lloyd  A.  Fry  Roofing  Co.,  Dkt.  No.  r908  (tlC 
July  2.S,  1965). 

««  See  Moore  v.  Mead's  Fine  Bread  Co..  .348  U.S.  115  (1954). 

«"  Once  a  violation  of  law  has  been  demonstrated,  the  party  Involved  must  expect    some 
fencing  In."  FTC  v.  Nat'l  Lead  Co.,  352  U.S.  419,  431  (1957) . 


907 

conglomerate  or  geographically  diversified  firm  ^  but  also  would  be  in  harmony 
with  the  text  of  the  statute,  which  expressly  allows  cost  justification  as  a 
defense.  Moreover,  such  an  approach  to  the  problem,  to  some  extent  at  least, 
is  suggested  by  the  legislative  history."* 

This  approach  has  a  number  of  advantages  which  merit  consideration.  An 
order  of  this  kind  would  tend  to  discourage  discriminations  in  prices  not  re- 
flecting efficiencies  in  the  market  where  the  lower  price  is  charged,  and  might, 
as  a  result,  preclude  those  discriminations,  subsidized  by  operations  outside 
the  market  under  consideration,  with  which  the  enforcement  of  the  Act  in 
primary  line  cases  is  cost  concerned.  '"  At  the  same  time,  a  requirement  of  this 
nature  would  permit,  and  perhaps  even  encourage,  a  company  to  adapt  its 
pricing  policies  to  the  varying  conditions  in  the  market  in  which  it  sells. 
Finally,  such  a  remedy  would  serve  to  promote  the  competition  which  the 
Robinson-l'atman  Act,  and  antitrust  generally,  is  designed  to  nurture :  namely, 
competition  on  the  basis  of  efficiency  in  production  and  distribution  rather  than 
on  the  basis  of  disparity  of  capital  resources. 

V.   CONCLUSIONS 

In  implementing  the  national  policy  which  relies  on  competition  to  regulate 
and  improve  the  performance  of  markets,  enforcement  of  the  Robinson-Patman 
Act  and  section  7  of  the  Clayton  Act  should  be  regarded  as  complementary. 
Further,  assuming  that  it  is  not  practical,  under  the  antitrust  laws,  to  restruc- 
ture the  entire  economy  to  make  it  perfectly  competitive,  enforcement  of  the  price 
discrimination  act.  despite  some  suggestions  to  the  contrary,  must  receive  con- 
tinuing attention.  Both  statutes  are  concerned  with  concentration  and  its  effect 
on  competitive  performance.  Increasingly,  with  the  blurring  of  boundaries  be- 
tween various  industries  resulting  from  the  drive  for  diversification,  the  most 
pressing  antitrust  problem  becomes  one  of  analyzing  the  competitive  impact  of 
the  large  conglomerate  concern  on  single  product  and  local  geographic  markets. 
Where  there  is  disparity  of  market  power,  discriminatory  pricing  practices 
can  effect  significant  structural  changes  in  a  market.  Modifications  of  this  kind 
are  not  brought  about  by  mergers  alone.  This  is  particularly  evident  in  a  num- 
ber of  industries  which,  to  a  large  extent,  consist  of  smaller,  local  concerns  with 
narrow  product  lines.  Firms  of  this  nature  are  increasingly  coming  into  com- 
petition with  large,  multimarket,  diversified  concerns.  Where  such  inequality  of 
market  power  exists,  the  mere  prohibition  of  further  mergers  Is  not  enough. 
In  the  case  of  the  dairy  industry,  for  example,  "it  is  imperative  that  even  if 
the  Federal  Trade  Commission  succeeds  in  its  merger  complaints,  every  effort 
be  made  to  prohibit  large  firms  from  accomplishing  by  pursuing  discriminatory 
practices  that  which  it  was  intended  that  they  be  prohibited  from  accomplishing 
through  illegal  mergers."  ^"^ 

The  Commission  must  clearly  evidence  its  intent  to  enforce  the  Robinson-Pat- 
man  Act  to  prevent  unfair  trade  practices  such  as  price  discrimination ;  other- 
wise, a  climate  will  be  created  where  even  those  concerns  which  can  compete 
on  the  basis  of  eflSciency  with  large  diversified  sellers  will  lose  the  incentive  to 
do  so  because  they  simply  do  not  have  the  capital  to  combat  price  discriminations 
by  firms  with  superior  financial  resources.  The  Robinson-Patman  Act  has  an  im- 
portant part  to  play  in  furthering  the  national  policy  of  competition  in  those 


»8  See  note  33  supra. 

89  See  note  83  supra. 

i^o  In  this  connection,  see  the  suggestion  that  where  a  price  discrimination  does  not 
Increase  total  revenues  or  maximum  profits  but  rather  results  in  a  decrease,  such  behavior 
has  the  same  anticompetitive  consequences  as  predatory  tactics.  According  to  this  reason- 
ing, if  the  price  cuts  in  the  submarket  are  Insufficient  to  increase  the  seller's  total  revenue, 
the  prior  price  must  have  been  more  profitable.  Under  this  vievr,  marginal  firms  would  be 
eliminated  in  such  a  situation  and  their  market  shares  divided  among  the  survivors.  The 
advantages  of  the  temporary  price  cut  to  the  consumer  would,  accordingly,  be  outweighed 
by  the  resultant  increased  concentration  and  tendency  toward  monopoly  inconsistent  with 
an  efficient  system  of  distribution.  Comment,  Competitive  Injury  Under  the  Roiinson- 
Patman  Act.lA  Harv.  L.  Rev.  1597,  1605  (1961). 

^"1  Testimony  of  Willard  F.  Mueller,  then  Professor,  Department  of  Agricultural  Eco- 
nomies. University  of  Wisconsin,  Hearings  Before  the  Special  House  Subcommittee  of  the 
Select  Committee  on  Small  Business,  Small  Business  Problems  in  the  Dairy  Industry,  ,S6th 
Cong.,  2d  Sess.  770  (1960).  "[I]f  these  large  firms  are  prohibited  from  using  mergers  in 
their  .  .  .  growth,  they  may  still  reduce  competition  and  tend  toward  monopoly  if  they 
are  permitted  to  use  discriminatory  practices  against  their  smaller  competitors.  In  fact,  it 
Is  the  opinion  of  some  industry  spokesmen  that  prohibiting  mergers  alone  will  not  prevent 
a  tendency  toward  monopoly  because  often  it  Is  cheaper  to  destroy  a  small  rival  than  to 
buy  it."  Id.  at  769. 
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instances  where  capital  inequalities,  rather  than  economies  of  production  and 

distribution,  appear  decisive  in  the  rivalry  for  trade. 

elamoChediubjccg 

Unless  the  Commission  can  inspire  confidence  in  the  business  community  that 
it  is  prepared  to  enforce  the  Robinson-Patman  Act  effectively  and  imaginatively, 
the  enforcement  of  section  7  alone  to  retain  a  competitively  structured  economy 
is  unlikely  to  be  successful  in  many  industries.  It  behooves  the  Commission, 
therefore,  to  bring  the  same  adaptability  and  flexibility  to  bear  on  prob- 
lems arising  under  the  Robinson-Patman  Act  to  meet  new  situations  which  it 
has  manifested  in  meeting  problems  of  first  impression  under  the  merger  statute. 

Commissioner  MacIntyre.  A  number  of  the  critics  of  the  Robinson- 
Patman  Act,  such  as  the  authors  of  the  Neal  report,  call,  in  the  name 
of  competition,  for  revision  of  the  Robinson-Patman  Act  drastically 
reducing  its  scope,  while  at  the  same  time  advocating  a  direct  attack 
on  concentration  in  industry,  by  a  number  of  means  including  appar- 
ently dissolution  suits.  It  is  ironic  that  the  advocates  of  a  direct  at- 
tack on  concentration  should  at  the  same  time  urge  abandonment  of 
the  challenge  to  price  discrimination. 

Now,  in  your  record,  the  printed  record  of  these  current  hearings, 
at  pages  304  and  317  you  will  find  the  reconiinendations  of  the  Xeal 
report,  and  at  the  page  I  have  said  earlier,  282  of  your  record,  you 
will  find  the  recommendations  of  the  Stigler  report,  as  well  as  at  409, 
the  recommendations  of  the  ABA  Commission  to  study  the  Federal 
Trade  Commission. 

I  think  that  those  recommendations  deserve  the  very  careful  con- 
sideration of  this  committee  before  it  makes  a  report  to  the  House  of 
Representatives,  because  not  only  did  they  fail  to  make  recommenda- 
tions for  a  strengthening  of  the  laws  against  antimonopoly  actions 
such  as  price  discrimination,  but  the  Neal  and  the  Stigler  reports 
would  have  turned  the  clock  back  to  a  point  before  1914  in  the  public 
policy  against  antimonopoly  practices. 

In  that  connection,  I  would  like  to  read  you  a  sentence  or  two  from 
a  statement  I  made  in  testimony  before  a  Senate  committee  recently. 

It  behooves  the  Congress  to  read  these  proposals  and  to  reflect  over  the  possi- 
bilities. How  many  Members  of  Congress,  knowing  as  they  do  the  thinking  of 
the  electorate,  will  vote  for  legislation  which  would  operate  to  dissolve  a  large 
number  of  leading  corporations  of  this  country?  Perhaps  two  or  three  or  four 
hundred  of  them.  Tour  answer  to  that  question  will  provide  answer  as  to  whether 
the  principal  proposal  in  the  Neal  report  is  practical. 

In  this  connection,  I  would  like  to  associate  myself  with  the  state- 
ment on  February  6  of  Prof.  Robert  C  Brooks,  Jr.,  before  your  sub- 
committee that  predation  and  exclusion  have  had  a  substantial  and 
direct  impact  on  industry  structure.  The  rationale  behind  a  policy  ad- 
vocating industrial  deconcent ration  while  adopting  a  permissive^  pos- 
ture to  practices  directly  responsible  for  such  concentration  I  cannot 
explain  and  I  wonder  whether  anyone  else  can,  with  any  degree  of 
success.  It  simply  does  not  make  sense  to  confine  antitrust  enforcement 
to  combating  undesirable  market  structure  alone  while  permitting 
those  practices  which  generate  such  concentration  to  go  scot  free. 

Moreover,  as  a  practical  matter,  such  proposals  are  a  call  for  non- 
enforcement  of  antitrust.  The  approach  envissioned  under  the  Neal 
report's  "poncentrated  Industries  Act"  involving  in  all  likelihood,  as 
I  have  said,_  large  scale  dissolution  is  unlikely  to  "receive  congressional 
sanction.  I  just  wonder  whether  people  as  intelligent  as  those  on  that 
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committee  were  supposed  to  be  could  see  through  that.  Thus,  the  Xeal 
report,  if  its  recommendations  on  price  discrimination  are  followed 
would  inhibit  challenges  of  anticompetitive  behavior,  but  nevertheless 
would  be  unlikely  to  generate  a  serious  challenge  to  economic  concen- 
tration. 

My  views  as  to  the  practical  consequences  of  a  course  ignormg  anti- 
competitive conduct  and  focusing  on  structure  alone  are  to  a  con- 
siderable degree  derived  from  the  Commission's  experience  with  the 
dairy  industry.  Beginning  in  the  midfifties,  the  Commission  issued  a 
substanstial  number  of  complaints  to  bring  to  a  halt  a  wave  of  mergers 
in  the  dairy  industry.  I  referred  to  this  earlier.  By  and  large  these 
proceedings  were  brought  to  a  successful  conclusion.  Most  national 
major  dairy  firms  are  under  Commission  order  prohibitinn;  future 
acquisitions  of  their  competitors.  The  merger  wave  in  this  industry 
has  been  halted  in  large  part,  but  nevertheless  concentration  increases. 
With  the  passage  of  time,  it  became  evident  that  small  and  not  so  small 
dairies  were  disappearing  simply  because  the  competitive  climate  was 
no  longer  viable  for  them.  Many  of  these  firms  were  up  to  date  sizable 
competitors,  but  were  unable  to  continue,  not  because  of  inefficiency, 
but  rather  because  of  their  financial  disadvantage,  vis-a-vis,  multi- 
market  conglomerate  firms. 

The  Commission  is  frequently  beseiged  with  pleas  from  independ- 
ent dairymen  requesting  that  they  be  permitted  to  sell  their  businesses 
to  large  national  firms  under  Commission  order  before  their  assets  are 
further  wasted  as  a  result  of  unfair  methods  of  competition.  The  ero- 
sion of  the  Robinson-Patman  Act  has  contributed  positively  to  increas- 
ing concentration  among  dairy  firms.  On  the  basis  of  my  experience, 
this  segment  of  the  economy  is  a  classic  example  of  an  industry  where 
an  approach  devoted  to  structure  alone,  while  glossing  over  anticom- 
petitive behavior  such  as  price  discrimination,  has,  of  necessity,  been 
self-defeating. 

Xow  in  that  connection  I  would  like  to  read  to  you  from  some  other 
testimony  given  before  your  committee  on  this  very  point  more  than 
10  years  ago  by  a  very  disting-uished  economist.  He  is  teaching  at 
AYisconsin  at  the  present  time.  He  was  formerly  Director  of  Economics 
at  tlie  Federal  Trade  Commission,  and  Chief  Economic  Adviser  to  the 
Federal  Trade  Commission  for  a  number  of  years,  and  is  particularly 
noted  as  one  well-versed  in  the  problems  of  mergers,  and  arising  from 
mergers.  This  was  Dr.  Willard  F.  Mueller,  and  he  said : 

If  these  large  firms  are  prohibited  from  using  mergers  in  their  growth,  they 
may  still  reduce  competition  and  tend  toward  monopoly  if  they  are  permitted  to 
use  discriminatory  practices  against  their  smaller  competitors.  In  fact,  it  is  the 
opinion  of  some  industry  spokesmen  that  prohibiting  mergers  alone  will  not  pre- 
vent a  tendency  toward  monopoly  because  often  it  is  cheaper  to  destroy  a  small 
rival  than  to  buy  it. 

Xow,  there  is  a  man  with  considerable  experience  and  considerable 
background  on  this  problem,  and  1  consider  that  analysis  still  valid 
today. 

In  implementing  the  national  policy,  relying  on  competition  to  regu- 
late and  improve  tlie  performance  of  markets,  tlie  enforcement  of  the 
Robmson-Patman  Act  and  section  7  of  the  Clayton  Act  should  be 
regarded  as  complementary.  Similarly  should  the  Eobinson- Patman 
Act  be  repealed  or  rendered  nugatory  by  ineffective  enforcement,  Sher- 
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man  Act  proceedinfrs  could  not  fill  the  gap.  The  price  discrimination 
statute  which  deals  with  restraints  of  trade  in  the  seed  rather  than  the 
weed,  is  a  prophylactic  statute.  The  Sherman  Act  comes  into  play 
when  the  damajje  has  been  done.  Congress  with  good  reason  therefore 
determined  in  1914  and  again  in  1936  "that  the  Sherman  Act  alone 
was  inadequate  to  accomplish  its  purpose."  It  is  far  more  difficult  to 
restore  competition  once  crippled  or  destroyed  than  to  maintain  it  in 
an  already  viable  climate.  To  maintain  competition  in  being  is  of 
course  the  primary  function  of  the  Robinson-Patman  Act. 

Since  it  is  not  practical  under  the  antitrust  laws  to  restructure  the 
entire  economy  to  make  it  perfectly  competitive  enforcement  of  the 
price  discrimination  act  must  and  should  receive  continuing  attention. 
Unless  the  Commission  clearly  evidences  its  intent  to  prevent  such 
anticompetitive  behavior,  a  climate  will  be  created  where  even  those 
concerns  which  can  compete  on  the  basis  of  efficiency  will  lose  the 
incentive  to  do  so  because  they  do  not  have  the  capital  resources  to 
combat  price  discrimination  by  firms  with  superior  financial  resources. 
Thn  Robinson-Patman  Act  has  a  vital  role  to  play  in  furthering  com- 
petition in  those  instances  where  inequality  of  capital  rather  than 
economies  of  production  and  distribution  appear  decisive  in  the  rivalry ' 
for  trade. 

Ur)  to  this  point,  I  have  addressed  myself  primarilv  to  the  price 
disc  imination  provisions  of  section  2(a)  of  the  law.  Sections  2(d), 
2(e).  and  2(c),  relating,  respectively,  to  payments  for  advertising  or 
promotional  services,  the  furnishing  of  services,  and  brokerage  pay- 
ments, of  course,  also  have  a  significant  role  to  play  in  the  statutory 
scheme.  Nevertheless,  current  suggestions  delineating  criteria  for  Com- 
mission enforcement  of  these  provisions  would  essentiallv  negate  the 
congressional  intent  behind  their  enactment.  For  example,  the  ABA 
Commission  To  Study  the  Federal  Trade  Commission,  relying  on  a 
"large  and  growing  body  of  uniformly  critical  opinion,"  questioned, 
witliout  supporting  documentation,  enforcement  of  these  particular 
sections  of  the  Robinson-Patman  Act.  The  ABA's  solution  would  re- 
quire the  Commission  to  confine  its  enforcement  of  these  provisions 
"to  cases  in  which  iniury  to  comDetition  exists."  The  difficulty  with 
this  approach  lies  in  the  fact  that  it  contravenes  directly  the  statutory 
text  and  Supreme  Court  interpretation  of  the  provisions  in  ouestion. 
In  enacting  sections  2(c),  2(d),  and  2(e),  Congress  intended  that 
practices  within  their  scope  should  be  the  subject  of  an  absolute  pro- 
hibition to  prevent  evasion  of  section  2(a)  by  hidden  price  discrimi- 
nations. The  reason  for  incorporating  an  absolute  prohibition  in  the 
so-called  per  se  or  quasi  per  se  sections  of  the  act  are,  of  course,  per- 
fectly rational. 

The  obiect  was  to  force  price  discriminations  into  the  open  where 
thev  would  be  more  readily  detected  and  where  it  would  be  easier  to 
make  accurate  comparisons  with  allesfed  cost  savings.  Clearly,  the 
prohibitions  in  question  do  have  a  sound  lesrislative  basis.  In  any  event, 
it  is  not  the  Commission's  function  to  question  the  economic  wisdom 
of  Congress  in  the  framing  of  this  law.  To  require  the  makins:  of  a 
findino-  of  iniurv  to  competition,  a  condition  precedent  to  bringing  an 
action  to  enforce  subsections  2(c),  2(d).  and  2(6),  would  clearly  de- 
ranfre  the  sta<"utory  scheme  enacted  bv  Congress.  The  Commission,  of 
course,  must  have  an  order  of  priorities  in  determining  which  cases 
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should  be  brought.  This  may  be  determined  on  the  basis  of  factors 
such  as  importance  of  the  industry  involved  or  substantiality  of  the 
practice  under  consideration.  However,  turning  the  question  of 
whether  to  proceed  on  the  basis  of  a  criterion  specifically  rejected  by 
Congress  would  amount  to  a  de  facto  revision  of  the  law  by  an  admin- 
istrative agency  without  benefit  of  law.  Such  a  course  would  not  be 
consistent  with  the  Commission's  function  as  an  arm  of  the  Congress. 

The  current  debate  over  the  Robinson-Patman  Act  generated  by 
criticism  implicitly  advocating  administrative  erosion  is  crucial  for  a 
number  of  reasons.  It  involves,  over  and  above  the  substantive  issues, 
the  role  of  this  agency  in  relation  to  Congress.  For  practical  reasons, 
the  Federal  Trade  Commission  has  a  great  deal  of  discretion  in  deter- 
mining the  focus  of  its  law  enforcement  efforts  under  the  Robinson- 
Patman  Act,  as  well  as  the  other  statutes  which  it  administers.  The 
Commission  simply  does  not  have  the  resources  to  pursue  violations 
across-the-board  in  the  case  of  these  laws,  desirable  as  this  might  be. 
As  a  result,  it  must  pick  and  choose  among  conflicting  claims  for  its 
attention.  In  the  guise  of  reordering  priorities,  a  process  of  necessity 
governed  by  the  value  judgments  of  individual  Commissioners,  the 
agency  may  lose  sight  of  the  Congressional  intent,  which  I  hope  will 
not  be  done. 

At  this  time,  the  greatest  danger  to  the  Robinson-Patman  Act, 
therefore,  resides  in  agency  inaction,  in  any  one  of  these  areas.  When 
the  Commission  decides  to  close  a  case  there  is  no  appeal  and  very 
little  publicity.  As  a  result,  it  is  difficult  for  the  outsider  to  determine 
the  direction  of  Commission  enforcement  under  this  law.  The  Robin- 
son-Patman Act  has  a  vital  role  to  play  in  antitrust  enforcement. 
Legislative  oversight  by  committees  such  as  yours,  and  visible  Con- 
gressional support  are  therefore  critically  needed  if  the  statute  is  to 
fulfill  the  legislative  intent.  Responsible  Government  demands  that 
whatever  statutory  revision  is  desirable  should  result  from  Congres- 
sional action  rather  than  administrative  default. 

Gentlemen,  I  appreciate,  as  I  said,  the  opportunity  to  appear  be- 
fore you.  I  trust  that  what  I  have  presented  will  be  found  to  be  useful 
in  your  consideration  of  this  problem. 

Any  questions  you  may  have,  I  shall  try  to  accommodate  you  with 
an  answer. 

Mr.  HuJ^^GATE.  Thank  you,  Commissioner. 

First  let  me  express  thie  committee's  appreciation  for  your  thought- 
ful and  well-considered  statement  that  you  offered  us  on  this  problem. 

I  would  like  to  inquire,  I  was  interested  in  your  statement,  I  think, 
on  page  12  of  your  statement,  "The  Commission  is  frequently  besieged 
with  pleas  from  independent  dairymen  requesting  that  they  be  per- 
mitted to  sell  their  business  to  large  national  firms  under  Commission 
order  before  their  assets  are  further  wasted  by  unfair  methods  of  com- 
petition." 

What  recommendation  would  you  have,  if  any,  to  this  committee 
as  to  the  way  to  meet  that  sort  of  problem  or  improve  the  way  we 
handle  it,  perhaps  ? 

Commissioner  MacInttre.  Well,  this  is  a  very  difficult  question.  I 
think  for  the  most  part  it  is  a  matter  that  the  Commission  will  have 
to  address  itself  to  in  its  further  consideration. 

Mr.  HuNGATE.  Pardon  me.  Commissioner.  Would  it  be  your  view 
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that  if  the  Commission  had  an  appropriate  policy  or  had  a  policy  that 
it  wonld  be  within  its  jurisdictional  powers  to  intervene  and  act  to 
halt  these  unfair  methods  of  competition  ? 

Commissioner  MacIntyke.  Well,  that's  the  first  thing.  I  think  the 
Commission  has  failed  over  the  last  25  years  to  effectively  halt  these 
practices  in  a  way  provided  by  the  law. 

Now,  that  is  an  unqualified  statement,  but  I  think  the  record  sup- 
ports it. 

If  that  had  been  done,  I  don't  think  we  would  be  faced  by  all  of 
these  pleas  today,  by  some  of  these  small  business  dairy  firms  for 
approval  for  their  sale  to  a  larger  firm. 

Let  me  give  you  an  example. 

I,  back  about  10  years  ago,  made  an  investigation,  it  was  not  for 
the  Federal  Trade  Commission,  it  was  for  another  body,  of  a  situation 
in  the  State  of  Florida.  In  the  central  part  of  that  State  was  a  middle- 
sized,  very  efficient,  viable  dairy  processor  and  distributor.  His  plant 
was  the  most  up-to-date  in  the  country.  His  costs  were  about  as  low 
as  anyone  could  expect  the  cost  to  be  in  such  a  plant.  And,  in  fact 
his  cost  of  his  raw  materials  were  probably  less  than  for  most  proces- 
sors and  distributors  because  he  produced,  through  the  ownership  of 
over  1,200  cows,  approximately  50  percent  of  the  milk  he  distributed. 

My  recollection  of  these  figures,  I  believe,  is  not  verv  far  off.  It  was 
something  like — his  cost  was  about  41 14  cents  for  a  half  a  gallon  in 
paper,  in  sales  to  stores. 

But  there  came  a  day  when  he  found  that  those  stores  were  being 
offered  half  a  gallon  paper  at  41  cents  in  his  territory,  and  these  were 
shipped  in  from  outside  of  his  territory. 

I  just  do  not  believe  that  those  sales  at  41  cents  covered  the  cost  of 
the  seller  involved.  This  man  told  me  at  that  time  that  he  was  facing 
a  loss  of  about  $60,000  a  month  as  long  as  this  lasted.  Fortunately  it 
didn't  last  long  enough  to  completely  bankrupt  him,  but  it  is  an  ex- 
ample of  what  can  happen. 

Mr.  HunctAte.  Pardon  me.  Commissioner.  I  wondered  something 
about  what  this  past  experience  is  and  what  the  future  hope  might  be 
in  situations  like  that.  Do  people  address  their  complaints  to  the  Com- 
mission or  does  the  Commission  initiate  complaints  over  the  past  20 
years,  or  what  has  happened  ? 

Commissioner  MacIis^ttre.  Yes,  sir,  I  could  tell  you  what  happened 
in  that  particular  instance. 

At  that  particular  time  there  was  a  case  in  adjudication,  in  litiga- 
tion at  the  Federal  Trade  Commission  involving  that  particular  seller. 
Now,  when  I  made  this  particular  investigation,  I  did  it  for  a  con- 
gressional committee.  Wlien  I  brought  the  results  of  this  back  to  the 
House  of  Representatives,  I  was  asked  by  the  chairman  of  the  par- 
ticular committee  involved  to  please  report  these  facts  to  the  Fed- 
eral Trade  Commission  so  that  they  would  be  enabled  to  know  aljout 
it  and  determine  whether  to  have  them  made  a  part  of  the  record  of 
that  particular  case. 

I  went  to  the  Federal  Trade  Commission  personally  to  present  these 
facts,  and  to  all  of  the  staff  members  wlio  were  involved  in  the  presen- 
tation of  that  particular  case,  I  laid  it  out  before  them ;  but  I  was  told 
that  there  was  not  time  to  go  to  Florida  to  hold  a  1-day  hearing  to 
put  these  facts  in  that  particular  record,  that  there  were  other  cases 


913 

that  needed  the  attention  of  these  particuhir  trial  attorneys,  thev  went 
on  out  on  the  other  cases,  completed  the  case  against  that  particular 
seller  and  then  lost  the  case  later. 

This  has  been  too  frequently  the  case,  Mr.  Chairman,  in  the  past 
years. 

Mr.  HuNGATE.  I  wonder  if  we  have  any  recommendation  to  offer 
some  hopes  to  improve  this  practice?  It  seems  to  me  that  those  who 
criticize  and  say,  well,  some  I  think  would  go  as  far  as  to  abolish  or 
they  would  say  we  are  failing,  we  are  not  meeting  this  problem,  what 
would  you  suggest  as  a  method  to  improve  operations  in  situations  just 
like  that? 

Commissioner  MacIntyke.  Again  I  refer  to  what  I  said  when  I  was 
talking  about  the  National  Dairy  Products  case.  I  said  there,  when  I 
was  referring  to  that  case,  that  the  finding  of  the  Commission  in  that 
case,  and  that  was  one  that  was  finally  completed,  was  not  solidly 
supported  by  the  Commission.  The  lack  of  support  for  the  public 
policy  involved  in  this  law  is,  in  my  opinion,  one  of  the  biggest  prob- 
lems at  the  Federal  Trade  Commission.  It  is  not  only  the  Federal 
Trade  Commission.  There  are  some  other  lawyers  in  Government,  in 
other  agencies  of  the  Federal  Government,  that  felt  the  same  way  and 
feel  the  same  way.  That  is,  they  have  bought  these  arguments  attack- 
ing this  law — lock,  stock,  and  barrel. 

In  other  words,  they  believe  the  arguments  in  the  Neal  and  Stigler 
reports. 

Mr.  HuxGATE.  I  have  just  a  couple  of  questions  here. 

We  have  had  testimony  here  from.  I  believe.  Professor  Posner 
earlier  in  the  hearings,  his  statement,  "First  the  act,  Robinson-Pat- 
man  Act,  although  it  wears  the  clothing  of,  seems  designed  rather  to 
promote  than  prevent  monopolistic  j^ricing  practices,"  and  then  it  con- 
tinues on,  "The  public  interest  is  not  served  so  far  as  I  can  see  by  se- 
curing food  brokers,  wholesale  grocers,  retail  druggists  against  im- 
pending inroads  of  the  chain  stores,  mail  order  houses  and  other  inno- 
vational  methods  of  distribution." 

Would  you  comment  on  that,  Commissioner  ? 

Commissioner  ]\L\cIntyee.  Well,  I  really  don't  particulaily  relish 
dignifying  that  particular  statement  with  a  comment. 

However,  I  will  say  this.  I  know  of  no  other  statement  that  I  so 
thoroughly  disagree  with  than  I  do  that  particular  one. 

Mr.  HuNGATE.  Now,  let  me  quote  some  other  testimony  that  we  have 
had  before  us  here.  Mr.  Williams  Jones,  professor  of  law  at  Columbia 
University : 

Shall  we  seek  to  encourage  competition  with  a  view  to  lower  prices  and  to  im- 
prove products  for  all  consumers,  or  shall  we  seek  to  protect  a  privileged  group 
of  selected  small  businesses  against  the  rigors  of  the  competitive  market?  For  me 
the  answer  is  clear,  small  businessmen  should  not  be  the  recipients  of  special 
protection  at  the  expense  of  the  consuming  public. 

Would  you  have  a  comment  on  that  statement  ? 

Commissioner  MacI:n-ttre.  Again  it  is  a  statement  with  which  I 
cannot  agree,  and  I  would  like  to  give  an  example  of  some  things  upon 
which  I  base  my  disagreement. 

Back  about  12  y^ars  ago  I  was  helping  conduct  an  investigation  for 
a  committee  of  the  Congress,  and  was  out  in  Missouri  and  it  involved 


914 

the  sale  of  milk.  Just  to  the  north  of  the  city  there,  there  is  a  little  town 
of  Mexico,  Mo.,  a  very  small  town,  there  was  a  small  third-generation 
processor  and  distributor  of  dairy  products.  He  was  selling  in  glass 
gallon  jugs,  I  believe,  for  the  most  part,  and  his  competitors  didn't 
like  the  prices  he  was  charging.  Now,  one  of  those  competitors  moved 
in  there  and  started  to  cutting  the  prices. 

My  recollection  is  that  the  price  in  smaller  containers  like  quarts 
and  halves  was  about  a  dollar  a  gallon  at  the  time  and  he  was  selling 
at  something  like  80  or  90  cents  a  gallon  in  glass,  in  jugs,  but  they 
kept  cutting  the  price  to  force  him  to  make  a  decision  that  would  raise 
the  price,  apparently,  until  the  price  of  milk  by  the  large  distributors 
reached  a  level  of  6  cents,  wholesale,  for  one  half-gallon  in  paper,  8 
cents  in  retail  at  the  retail  store. 

Now,  the  raw  milk,  from  the  dairy  farmer,  was  being  sold  at  a  cost 
of  almost  40  cents  a  gallon,  so  you  can  imagine  how  long  this  small  fel- 
low could  last  under  those  circumstances. 

Well,  we  took  some  testimony  out  there  by  some  of  the  housewives. 
They,  just  as  Mr.  Jones  in  that  particular  instance,  thought  it  was  very 
nice  today  to  buy  milk  at  6  cents.  In  fact,  one  of  them  said  she  had 
filled  her  deep  freeze  with  about  40  or  50  half-gallons,  froze  them  hard 
to  keep  them  for  awhile,  but  the  facts  turned  out  that  within  a  matter 
of  about  3  years  the  independent  dairyman  was  gone  from  that  area. 
She  was  never  able  thereafter  to  buy  milk  at  6  cents  or  8  cents,  and  I 
think  the  history  of  what  she  is  paying  today  in  Mexico,  Mo.,  would  be 
a  good  answer  to  Mr.  Jones.  He  ought  to  look  into  that. 

It  happens  that  the  big  seller  involved  was  later  indicted  by  a  grand 
jury  for  engaging  iu  practices  of  that  kind,  and  was  convicted. 

Mr.  HuNGATE.  T  hope  he  wasn't  from  Missouri,  too  ? 

Commissioner  MacI^tttre.  No. 

Mr.  Htjngate.  Seriously,  I  appreciate  your  ability  there  to  put  flesh 
on  the  bones.  I  mean  we  have  talked  aboiit  theories  and  statutes  and 
your  examples  are  very  helpful  in  bringing  the  facts  to  us. 

Commissioner  MacIntyee.  I  certainly  wish  IMr.  Jones  could  have 
had  some  of  these  facts  brought  to  his  attention  before  he  made  that 
statement. 

Mr.  HuNGATE.  Do  vou  think  a  personal  visit  between  him  and  that 
small  dairyman  might  have  enlisrhtened  him  somewhat? 

Commissioner  MacTnttre.  Well,  maybe  if  he  had  had  a  dozen  or  so. 

Mr.  Hungate.  Mr.  Horton  ? 

Mr.  HoRTON".  Mr.  Chairman,  thank  you. 

Commissioner  MacIntyre.  I  want  to  ask  you,  on  page  14,  in  the 
first  paragraph  you  make  the  statement : 

The  Robinpon-Patman  Act  has  a  vital  role  to  furtherinsr  competition  in  those 
Instances  where  inequality  of  capital  rather  than  economies  of  production  and 
distribution  appear  decisive  in  the  rivalry  for  trade. 

Now,  I  would  appreciate  your  expanding  on  that.  T  think  that  state- 
ment bears  a  lot  of  consideration  and  especially  in  the  current  prob- 
lems that  the  small  businessman  faces.  Perhaps  you  might  amplify 
that  statement  a  little  bit. 

Commissioner  MacItnttyre.  Yes,  sir.  In  that  connection  I  would 
refer  you  back  to  what  I  have  said,  commencing  on  page  5  and  through 
page  6,  about  what  occurred  in  that  instance. 
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Now,  the  facts  which  were  found,  made  a  matter  of  record  and 
were  found  in  that  instance,  showed  that  many  of  the  small  competitors 
in  this  ]\Iiddle  Atlantic  area  did  not  have  the  resources  to  sustain 
losses  such  as  their  large  competitor  did,  who  discriminated  in  price 
in  that  instance.  Sales  were  being  made  at  a  loss  by  virtue  of  this 
discrimination  but  they  couldn't  sustain  the  loss  as  the  large  com- 
petitors could. 

Mr.  HoRTON.  Well,  I  was  interested  in  this  inequality  of  capital. 

Commissioner  MacIntyre.  Well,  I  think  that  is  a  good  example. 
Here  was  the  discriminator  in  that  instance — it  was  a  concern  doing 
about  $1,200  million  business  a  year  and  having  considerable  assets, 
competing  with  these  people  that  were  doing  $50,000  to  $100,000  worth 
of  business  a  year,  some  of  them  maybe  somewhat  more  than  that, 
with  very  limited  assets,  very  limited  assets,  so  when  that  large  one 
chose  to  just  subsidize  these  discriminations  with  a  loss  of  $1,300,000, 
it  was  obvious  they  could  not  compete  with  his  loss,  they  didn't  have 
the  money.  It  was  an  inequality  in  financial  resources. 

Mr.  HoRTOK.  The  next  point  is,  you  made  the  statement  that  the 
Eobinson-Patman  Act  has  a  vital  role  in  furthering  competition. 

How  does  the  Robinson-Patman  Act  help  in  that  situation  ?  I  think 
that  is  the  point  that  I  would  like  to  have  you  address  your  attention 
to.  I  think  it  would  be  very  helpful  to  have  the  record  show  your  com- 
ments on  this. 

Commissioner  MacInttre.  Well,  I  would  like  to  return  to  the  ex- 
ample that  I  gave  a  few  minutes  ago,  which  is  hypothetical,  about  the 
sand  and  gravel. 

If  it  were  not  for  Eobinson-Patman  Act,  and  you  were  to  allow 
the  large  sand  and  gravel  firm  in  Washington  and  the  one  in  Phila- 
delphia, to  just  raise  their  prices  indiscriminately,  systematically  and 
regularly  between  here  and  Philadelphia,  the  consumer  could  pay  $12 
or  $14  a  ton  for  their  sand  whereas  they  are  paying  probably  $4  today. 

By  virtue  of  applying  the  law  so  that  that  discrimination  will  not 
be  carried  on,  the  Robinson-Patman  Act  can  help  consumers  and  help 
competition  by  keeping  prices  down. 
"  Mr.  HoRTON.  On  page  17  you  state : 

At  this  time,  the  greatest  danger  to  the  Robinson-Patman  Act,  therefore,  re- 
sides in  agency  inaction. 

Namely,  that  would  be  lack  of  enforcement,  and  you  have  also  made 
the  categorical  statement  that  this  was  one  of  the  reasons  why  the  small 
businessman  is  in  a  problem  today.  What  is  being  done  to  remedy  that 
situation?  In  other  words,  you  have  made  the  strong  point  that  the 
Robinson-Patman  Act  is  protection  for  the  small  businessman  and 
you  made  the  point  also  that  lack  of  enforcement  or  agency  inaction 
has  resulted  in  not  being  able  to  furnish  the  tools  or  techniques  neces- 
sary to  help  the  small  businessman. 

What  is  going  to  happen  now?  Are  you  going  to  increase  your 
agency  action  or  are  you  going  to  continue  to  reside  in  this  same 
situation  ? 

Commissioner  MacIntyre.  I  have  hopes  it  will  be  increased.  I  do 
not  control  that  situation,  but  my  voice  and  my  vote  will  be  lent  in 
that  direction. 

Mr.  HoRTON.  Well,  it  is  your  feeling  that  the  agency,  by  its  inaction. 
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has  materially  affected  the  ability  of  the  small  businessman  to  compete 
in  today's  market  ? 

Commissioner  MacIntyre.  I  gave  this  example  from  Florida  where 
I  think  this  occurred. 

Mr.  HoRTON.  Thank  you,  Commissioner. 

Mr.  HuNGATE.  Mr.  Potvin. 

Mr.  PoTviN.  Thank  you,  Mr.  Chairman. 

Commissioner  MacIntyre,  with  reference  to  the  article  in  the  pink 
sheet  which  I  discussed  with  Commissioner  Jones,  as  I  understand, 
this  was,  of  course,  a  consensual  statement  given  not  only  in  his  own 
behalf  but  for  his  colleagues  as  well,  and  I  would  like  to  read  to  you 
a  brief  excerpt. 

He  said,  on  page  9 : 

As  the  study  proceeds  we  will  not  be  immobilized.  We  expect  there  will  be  no 
decrease  and  perhaps  even  an  increase  in  the  proportion  of  our  budget  devoted 
to  Robinson- Patman  enforcement. 

Eeading  that  against  the  headlines  which  I  think  fairly  reflect  the 
body  of  the  pink  sheet's  story,  it  says : 

Moratorium  on  R-P  complaints  seen  at  FTC  until  end  of  1970  or  longer  while 
the  FTC  conducts  empirical  study. 

Could  you  tell  us  your  understanding  of,  to  me,  the  rather  plain 
language  that  the  chairman  used  in  behalf  of  yourself  and  your 
colleagues  ? 

Commissioner  MacIntyre.  Well,  my  understanding  stems  from  the 
very  first  word  you  read,  that  is,  that  there  is  no  intention  of  suspend- 
ing our  effort  but  let  the  study  go  forward  while  we  are  carrying  on 
the  effort. 

Mr.  Potvin.  Then,  Commissioner,  going  a  step  deeper  into  this, 
examining  perhaps  the  rationale  of  underlying  foundation  of  the 
act,  there  has  been  a  rather  concerted  effort  to  somehow  give  the 
impression  that  those  who  favor  Robinson-Patman  and  its  enforce- 
ment are  perhaps  after  all  good  people  but  remnants  of  another  age, 
a  little  stodgy,  or  a  little  dusty  in  their  thinking,  and  as  the  chairman 
just  noted,  perhaps  living  fossils,  that  it  somehow  is  not  relevant  to 
this  space  age,  to  this  dynamic,  rapidly  changhig  economy. 

"Would  you  care  to  speak  to  that,  sir  ? 

Commissioner  MacIntyre.  Well,  I  must  come  to  the  defense  of 
Commissioner  Jones.  I  don't  consider  that  she  fits  tliat  sort  of  designa- 
tion. I  think  she  is  young  and  viable  and  one  of  the  new  age. 

Mr.  PoTviN.  She  is  both  gracious  and  lovely,  you  are  correct  there, 
sir. 

Commissioner  MacIntyre.  And  you  heard  her  position  stated  to  you 
this  morning  on  that  sort  of  thing. 

I,  in  further  comment,  would  say  this,  that  my  hopes  have  been 
raised  on  this  matter  by  virtue  of  the  fact  that  this  committee  is 
airing  these  views,  its  hearings  will  help  put  things  in  their  proper 
perspective,  and  I  think  as  frequently  occurs  when  that  is  done,  people 
of  good  will,  good  heart,  good  judgment,  will  reach  the  right  result,  and 
I  have  higher  hopes  now  that  the  Federal  Trade  Commission  will 
likewise  be  doing  so. 

]Mr.  Potvin.  Well,  Commisisoner,  certainly  you  are  to  be  higlily 
commended,  I  speak  as  a  member  of  the  staff  of  the  subcommittee,  I 
am  sure  the  members  would  hold  the  same  point  of  view. 


917 

Commissioner  MacIntyre.  Thank  you. 

Mr.  PoTViN.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Wertheimer? 

Mr  Wertheimer.  I  have  no  questions,  Mr.  Chairman. 

Mr.  DiNGELL.  Commissioner,  the  Chair  does  wish  to  commend  you 
for  a  very  powerful  and  very  fine  statement,  and  for  your  very  helpful 
presence  and  comments  this  morning.  i     nr     t» 

I  just  wish  to  again  raise  one  question  already  raised  by  Mr.  Potym, 
and  that  is  whether  or  not  the  Commission  does  propose  a  moratorium 
on  enforcement  of  the  Eobinson-Patman  Act. 

Commissioner  MacIntyre.  I  don't  understand  it  that  way.  I  don  t 
understand  that  that  is  the  intention  of  anyone.  I  trust  it  will  not  be 
found  to  be  the  case. 

Mr.  DiNGELL.  I  would,  of  course,  have  to  be  mtensely  critical  if  such 

were  to  transpire. 

Commissioner  MacIntyre.  I  certainly  am  not  lending  my  vote  and 
my  voice  and  my  judgment  in  any  effort  in  that  direction.  It  would  be 
for  the  enforcement  of  the  law,  and  the  public  policy  underlying  the 

law. 

jNIr.  DiNGELL.  Which  has  clearly  been  established  by  Congress  and 
should  not  be  changed  by  administrative  fiat  or  by  the  Bureau  of  the 
Budget  or  by  anybody  else  under  any  set  of  circumstances. 

Commissioner' MacIntyre.  I  think  so,  and  I  don't  believe  that  it 
is  quite  fair  to  Chairman  Weinberger  to  characterize  his  statement 
and  his  stated  position  as  intending  to  suspend  this  law,  and  as  I  say, 
my  hopes  are  higher  than  they  have  been  because  of  these  expressed 
views  of  his. 

Mr.  DiNGELL.  Well,  since  you  have  participated  in  the  consensus 
which  was  the  creation  of  the  statement,  I  would  have  to  assume  that 
you  had  no  understanding  at  all  in  your  discussion  or  in  arriving  at 
the  consensus,  and  I  am  referring  not  only  to  you  but  also  to  the  other 
members  of  the  Commission,  that  there  was  anything  of  this  kind 
contemplated  by  the  Chairman's  statement,  that  there  would  be  a 
moratorium  on  Eobinson-Patman  enforcement  during  the  time  that 
the  study  that  we  have  been  discussing  is  arrived  at,  am  I  correct  ? 

Commissioner  JNIacIntyre.  Certainly  I  heard  nothing  discussed 
that  would  indicate  any  such  idea  of  suspension. 

Mr.  DiNGELL.  As  a  matter  of  fact,  Mr.  Potvin  calls  my  attention  to 
a  note  which  says — we  will  not  be  immobilized,  quoting  page  9  of  the 
Chairman's  statement. 

Commissioner  MacIntyre.  Well,  I  noted  that,  when  the  Commis- 
sion adopted  the  statement. 

Mr.  DiNGELL.  Commissioner,  the  committee  is  deeply  appreciative 
of  your  presence.  We  wish  to  commend  you  and  say  that  it  is  always  a 
privilege  to  have  an  old  friend,  and  an  alumnus  of  this  committee 
back  to  appear  before  us.  Your  presence  is  always  pleasing  and  it  calls 
for  us  to  say  that  we  are  very  fond  of  you  and  very  proud  of  you. 

Commissioner,  we  do  thank  you  very  much. 

(Commissioner  Maclntyre's  complete  statement  follows :) 

Statement  of  Everette  MacIntyre,  Commissioner,  Federal  Trade  Commission 

I 

I  welcome  this  opportunity  to  appear  before  your  subcommittee  to  present 
my  views  on  the  place  of  the  Robiusou-Patman  Act  in  the  antitrust  scheme. 
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Presently,  the  assumptions  underlying  tlie  Act  and  the  Commission's  enforce- 
ment of  this  law  are  both  under  attack.  The  issues  raised  are  fundamental  to 
any  assessment  of  antitrust,  for  price  discrimination  "frequently  determines 
whether  individuals,  businesses,  and  regions  will  prosper  or  decay."  ^  As  a 
result,  public  policy  in  this  area  is  too  critical  to  be  resplved  solely  on  the 
basis  of  value  judgments  divorced  from  empirical  data.  Nevertheless,  this 
seems  to  be  precisely  the  direction  of  the  current  challenge  to  enforcement  of 
the  price  discrimination  statute. 

Congress  in  enacting  the  Robinson-Patman  Act  "held  steadily  as  its  guiding 
ideal  the  preservation  of  opportunity  to  all  usefully  employed  in  the  service 
of  distribution"  in  line  with  their  ability  to  serve  the  public  with  real  eflBciency 
as  well  as  the  preservation  of  the  public's  freedom  of  choice  in  buying  and 
selling."  Of  late,  these  objectives  have  frequently  been  derided  as  an  anachro- 
nism smacking  of  a  more  naive  era.  Nevertheless,  the  goal  of  freedom  of  oppor- 
tunity for  the  efficient,  including  small  business,  has  been  frequently  restated 
by  Congress.  Consider,  for  example,  the  Small  Business  Act.^  Moreover,  the 
Supreme  Court  has  recognized  that  throughout  the  history  of  the  antitrust 
laws  "  'it  has  been  constantly  assumed  that  one  of  their  purposes  was  to  per- 
petuate and  preserve,  for  its  ovpn  sake  and  in  spite  of  possible  cost,  an  organi- 
zation of  industry  in  small  units  which  can  effectively  compete  with  each 
other."  '  *  That  objective  has  been  judicially  noted  in  the  case  of  Section  7  of 
the  Clayton  Act  and  the  Sherman  Act.  Significantly,  therefore,  this  is  not  an 
antitrust  aberration  unique  to  the  Robinson-Patman  Act  as  some  of  its  detrac- 
tors assert.  The  goal  of  opportunity  for  the  small  as  well  as  the  large,  more- 
over, is  not  an  ignoble  one.  It  should  not  be  obscured  by  over-reliance  on  eco- 
nomic arguments  not  solidly  grounded  in  fact  and  which  simply  do  not  take 
account  of  the  legislative  intent  underlying  the  price  discrimination  statute. 

n 

Ironically,  criticism  of  the  alleged  anticompetitive  effects  of  the  Robinson- 
Patman  Act  seems  to  be  increasing  at  a  time  when  the  Commission's  enforcement 
efforts  under  the  statute  have  sharply  diminished.®  Disagreement  within  the 
Commission,  echoing  the  attacks  on  the  statute  from  without,  has  in  recent 
years  precluded  aggressive  enforcement  of  the  Act.  Moreover,  it  is  fair  to  say 
that,  at  present,  for  an  innovative  and  sympathetic  interpretation  of  the  statute 

1  Dirlam  and  Kahn,  "Fair  Competition :  The  Law  and  Economics  of  Antitrust  Policy", 
210.  Cornell  University  Press  (1954). 

=  S.  Rep.  No.  1502,  74th  Cong.,  2d  Sess.  (1936). 

s  "It  is  the  declared  policy  of  the  Congress  that  the  Government  should  aid,  counisel, 
assist,  and  protect,  insofar  as  is  possible,  the  interests  of  small-business  concerns  in 
order  to  preserve  free  competitive  enterprise.   .   .  ."  15  U.S.C.  §  631  et  seq. 

<  United  States  v.  Aluminum  Co.  of  America,  148  F.2d  416.  429  (2d  Cir.  1945)  ;  Brown 
Shoe  Co.  V.  United  States,  370  U.S.  294.  316  n.  28  (1962). 

6  As  noted  by  one  commentator  in  comparing  the  applicable  statistics  for  1960  and  1965  : 

"By  comparison  -with  48  price  discrimination  complaints  in  fiscal  year  1960,   the 

Commission  issued  just  3  Section  2(a)  complaints  in  fiscal  year  1965.  Compared  with 

97  orders  in  3  dismissals  in  fiscal  1961,  there  were  21  orders  and   19  dismissals  in 

fiscal  1965.  The  Brokerage  Clause  has  simply  vanished;  the  Commission's  last  2fc) 

complaint  came  out  over  three  vears  ago."   See,  Howe,   The  Robinson-Patman  Act — ■ 

Thirty  Years  Thereafter,  30  A.B.A.  Antitrust  Sec.  9,  14    (1966). 

The  following  figures  for  fiscal  years  1969  and  1968,  indicate  that  since  that  comment 

there  has  been  no  upswing  in  the  Commission's  enforcement  of  the  Act : 

Fiscal  year  1969  : 

Complaints    8 

Orders  to  cease  and  desist 7 

Partial  orders  to  cease  and  desist 2 

Order  withdrawing  complaint 1 

Fiscal  year  1968  : 

Complaints    < 

Orders  to  cease  and  desist 9 

Order   dismissing 1 

Order  terminating 1 

The  following  figures  showing  informal  settlement  of  Robinson-Patman  Act  cases  by  way 
of  assurances  of  discontinuance  similarly  give  an  enlightening  picture  of  the  commis- 
sion's enforcement  efforts  under  the  Act : 

Fiscal  year  1966 22 

Fiscal  year   1967 l-*^ 

Fiscal  year  1968 19 

Fiscal  year  1969 24 

Fiscal  year  1970  to  date) 9 

•92 

♦8  of  which  are  not  public. 
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we  must  look  to  the  Supreme  Court  and  to  the  private  bar  in  treble  damage 
actions.  Consider,  for  example,  Utah  Pie  Co.  V.  Continental  Baking  Co.,  386  U.S. 
685  (1967),  and  Perkins  V.  Standard  Oil  Co.  of  California,  395  U.S.  642  (1969).  It 
is  safe  to  say  a  majority  at  the  Commission  could  not  have  been  mustered  in 
recent  years  for  the  result  reached  by  the  Supreme  Court  in  those  cases. 

ni 

The  disturbing  aspect  of  much  current  criticism  of  the  Robinson-Patman  Act 
enforcement  is  that  it  is  simply  devoid  of  empirical  content.  The  critics  quote 
one  another  approvingly  but  fail  to  articulate  the  factual  basis  on  vphich  their 
case  rests.  For  example,  how  is  one  to  come  to  grips  with  an  argument  relying 
on  sources  so  inchoate  as  an  "impressive  body  of  literature"? " 

Characteristic  of  the  current  challenge  to  the  Act  is  the  following  comment : 

"Unhappily,  little  that  the  Commission  undertakes  in  the  antitrust  area  can 
be  defended  in  terms  of  the  objective  of  maintaining  and  strengthening  a 
competitive  economy.  Consider  price  discrimination.  There  is  now  an  impressive 
body  of  literature  arguing  the  improbability  that  a  profit  maximizing  seller, 
even  one  with  monopoly  power,  would  or  could  use  below  cost  selling  to  mono- 
lize  additional  markets.  Yet,  not  only  has  the  Commission  continued  to  bring 
predatory  price  discrimination  cases,  but  the  alleged  danger  of  predatory  pric- 
ing remains  a  principal  prop  of  its  vertical  and  conglomerate  antimerger 
cases.  .  .  ."  ' 

Compare  that  statement's  generalizations  with  the  factual  situation  in  National 
Dairij  Products  Corp.  v.  F.T.C.,  1969  Trade  Cases,  1(72,829  (7th  Cir.  1969),  a 
Commission  primary-line  proceeding  under  Section  2(a)  of  the  Robinsou-FatmaD 
Act.  There  the  court  found  that  the  respondent  had  engaged  in  a  geographic 
price  discrimination  resulting  in  a  loss  of  $1,345,  582  in  its  sales  of  jams  and 
jellies.  According  to  the  court,  this  loss  was,  of  necessity,  subsidized  from  profits 
earned  by  National  Dairy  in  other  markets.  Further,  the  court  held  that  as  a 
result  there  were  great  and  damaging  losses  to  the  respondent's  independent 
competitors,  none  of  whom  could  meet  or  compete  with  such  a  selling  pn/Lcram 
since  the  price  was  below  the  cost  of  materials  alone.  As  the  court  noted,  the 
independent  competitors  injured  "are  financially  unable  to  compete  with  such  a 
massive  below  cost  sale." 

Clearly,  the  empirical  data  refutes  the  contention  that  the  profit  maximizing 
seller  is  inherently  unlikely  to  use  below-cost  sales  to  monopolize  additional 
markets.  Further,  the  National  Dairy  case  documents,  contrary  to  the  report's 
assertion,  that  predatory  pricing  is  indeed  a  phenomenon  worthy  of  antitrust 
consideration.  The  report  fails  to  make  clear  why  the  Act  should  be  condemned 
on  the  basis  of  unsubstantiated  generalizations  in  direct  conflict  with  market 
facts  evidenced  in  the  Commission's  records.  Criticism  of  this  nature,  which 
ignores  the  pertinent  facts,  whether  by  intent  or  inadvertence,  cannot  justify 
erosion  of  the  price  discrimination  statute  by  the  failure  to  challenge  law  viola- 
tions when  they  occur. 

The  most  oft-stated  criticism  of  the  Robinson-Patman  Act  which  should  be  laid 
to  rest  is  that  it  leads  to  price  rigidity  and  that  it  stifles  competition  in  concen- 
trated markets.  Specifically,  the  argument  is  made,  as  in  the  Neal  Report,'  that 
price  discrimination  stimulates  competition  in  concentrated  markets  and  facili- 
tates entry  into  oligopolistic  industries.  The  weakness  of  the  argument  is  that  no 
empirical  data  has  been  cited  in  its  support.  In  fact,  available  economic  data 
indicates  the  contrary.  There  is  evidence  that  in  a  number  of  concentrated  indus- 
tries it  is  the  independent,  small  and  medium  competitor  who  affords  significant 
price  competition.  For  example,  in  certain  industries  major  companies  are  more 
inclined  to  compete  on  the  basis  of  non-price  competition  such  as  product  changes 
and  promotional  campaigns  rather  than  price  reductions  to  increase  sales.  It  is 
the  smaller  competitor  in  such  industries  who  has  neither  the  security  nor  the 
investment  of  his  large  rivals  who  will  characteristically  use  price  more  willingly 
and  fiexibly  to  attract  customers  for  his  products  when  demand  is  slack  and  to 
increase  prices  when  demand  is  strong.  Such  firms  are  evidently  more  responsive 
to  the  laws  of  supply  and  demand.  Accordingly  to  one  comment,  these  competitors 


8  Report  of  the  Task  Force  on  Productivity  and   Competition,   413   BNA   ATRR,   X-3 
(Stiller  Report),  June  10,  1969. 
T  lUd. 
«  "Wliite  House  Task  Force  Report  on  Antitrust  Policy",  411  BNA  ATRR  (1969). 
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play  a  role  entirely  disproportionate  to  their  size  in  keeping  the  market  flexible 
and  dynamic." 

The  Commission's  primary-line  price-discrimination  case  relating  to  the  roofing 
industry,  IJojid  A.  Fry  Roofitiff  Co.  v.  F.T.C.,  371  F.  2d  277  (7th  Cir.  1006),  also 
demonstrated  the  importance  of  independents  for  maintaining  price  competition 
in  a  concentrated  industry.  In  that  proceeding,  the  CommLssion  made  a  finding 
affirmed  by  the  court,  that  the  major  competitors,  including  Fry,  had  followed  a 
system  of  price  leadership  leading  to  price  uniformity.  The  challenged  price 
discriminations,  according  to  the  finding,  were  instituted  for  the  express  purpose 
of  discouraging  lower  prices  by  respondent's  smaller  rivals.  As  a  practical  matter, 
the  predatory  discrimination  in  Fry  may  be  viewed  as  a  policing  mechanism  iu  a 
price-fixing  arrangement.  In  the  beer  industry,  the  hearing  examiner's  initial 
decision  in  Anheuser-Busch  *"  indicates  that  the  discriminatory  price  cuts  were 
initiated  by  Auheuser  for  the  purpose  of  disciplining  smaller  competitors  when 
they  failed  to  raise  prices  in  response  to  increased  costs  due  to  a  labor  contract. 
He  further  found  the  price  discrimination  in  question  ended  because  the  regional 
competitors  of  the  large  national  seller,  who  initiated  the  price  discrimination, 
had  learned  their  lesson.  Thereafter,  they  promptly  followed  Anheuser's  subse- 
quent price  rises,  being  careful  to  keep  the  price  differences  between  them  and 
the  respondent  at  an  amount  which  would  not  bring  retaliati<m. 

In  short,  the  Commission's  evidentiary  records  indicate  that  selected  price 
cuts  in  concentrated  markets  by  dominant  sellers  are  more  apt  to  be  utilized 
for  disciplining  competition  and  to  lead  to  price  rigidity  rather  than  flexible 
and  dynamic  pricing  as  critics  such  as  the  authors  of  the  Neal  Report  contend. 
The  Robinson-Patman  Act  has  a  vital  role  to  play  in  preserving  price  competi- 
tion in  concentrated  industries  where  otherwise  disciplinary  price  cuts  might 
lead  to  rigid  pricing  conformity  by  all  participants  in  the  market. 

Enforcement  of  the  Robinson-Patman  Act  has  also  become  confused  as  a  re- 
sult of  a  dispute  between  proponents  of  an  antitrust  approach  looking  to  market 
structure  alone  and  those  who  would  concentrate  solely  on  anticompetitive  con- 
duct. The  advocates  of  either  extreme  have  missed  the  mark.  Any  antitrust  as- 
sessment with  pretensions  to  validity  requires  a  determination  of  why  this  is  so. 

A  number  of  critics  such  as  the  authors  of  the  Neal  Report  call,  in  the  name 
of  competition,  for  revision  of  the  Robinson-Patman  Act  drastically  reducing 
its  scope,  while  at  the  same  time  advocating  a  direct  attack  on  concentration 
in  industry,  by  a  number  of  means  including  apparently  dissolution  suits.  It  is 
ironic  that  the  advocates  of  a  direct  attack  on  concentration  should  at  the  same 
time  urge  abandonment  of  the  challenge  to  price  discrimination.  In  this  con- 
nection, I  would  like  to  associate  myself  with  the  statement  on  February  6, 
of  Professor  Robert  C.  Brooks,  Jr.,  before  your  subcommittee  that  predation 
and  exclusion  have  had  a  substantial  and  direct  impact  on  industry  structure." 
The  rationale  behind  a  policy  advocating  industrial  deconcentration  while  adopt- 
ing a  permissive  posture  to  practices  directly  responsible  for  such  concentration 
is  inexplicable.  It  simply  does  not  make  sense  to  confine  antitrust  enforcement 
to  combatting  undesirable  market  structure  alone  while  permitting  those  prac- 
tices which  generate  such  concentration  to  go  scot  free. 

Moreover,  as  a  practical  matter  such  proposals  are  a  call  for  non-enforcement 
of  antitrust.  The  approach  envisioned  under  the  Neal  Report's  "Concentrated 
Industries  Act"  involving  in  all  likelihood  large  scale  dissolution  is  unlikely  to 
receive  Congressional  sanction.  Thus,  the  Neal  Report,  if  its  recommendations 
on  price  discrimination  are  followed  would  inhibit  challenges  of  anticompeti- 
tive behavior,  but  nevertheless  would  be  unlikely  to  generate  a  serious  chal- 
lenge to  economic  concentration. 

My  views  as  to  the  practical  consequences  of  a  course  ignoring  anticompetitive 
conduct  and  focusing  on  structure  alone  are  to  a  considerable  degree  derived 
from  the  Commission's  experience  with  the  dairy  industry.  Beginning  in  the 
mid-fifties,  the  Commission  issued  a  substantial  number  of  complaints  to  bring 
to  a  halt  a  wave  of  mergers  in  the  dairy  industry.  By  and  large  these  proceed- 
ings were  brought  to  a  successful  conclusion.  Most  national  major  dairy  firms 


»  StatpniPTit  of  Dr.  Alfred  E.  Kahn.  Professor  of  Economics.  Cornell  University,  Hearinps 
on  Ecovomie  Concentration  Before  the  Siihcommittee  on  Antitrust  and  Monopoly  of  the 
Senate  Committee  on  the  Judiciary,  89th  Conp..  Ist  Sess.,  Part  2.  597  (1965). 

^n  Anhru.oer-Bu/^ch.  Tvr.,  54  F.T.C.  277,  292  (1957),  rev'd,  265  F.2d  677  (7th  Cir.  1959), 
rev'd,  Sfi--^  U.S.  536  (1069). 

11  Stntpment.  Professor  Robert  C.  Brooks.  Jr.,  Vanderbilt  University,  Before  the  Select 
ronimittop  on  Small  Business,  Subcommittee  on  Small  Business  and  the  Robinson- 
Patman  Act,  February  6,  1970. 
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are  under  Commission  order  prohibiting  future  acquisitions  of  their  competitors. 
The  merger  wave  in  this  industry  has  been  halted,  but  nevertheless  concentra- 
tion increases.  With  the  passage  of  time,  it  became  evident  that  small  and  not 
so  small  dairies  vpere  disappearing  not  through  merger  but  simply  because  the 
competitive  climate  was  no  longer  viable.  Many  of  these  firms  were  up  to  date 
sizable  competitors,  but  were  unable  to  continue  not  because  of  inefficiency  but 
rather  because  of  their  financial  disadvantage,  vis-a-vis,  multi-market  conglom- 
erate firms. 

The  Commission  is  frequently  besieged  with  pleas  from  independent  dairymen 
requesting  that  they  be  permitted  to  sell  their  business  to  large  national  firms 
under  Commission  order  before  their  assets  are  further  wasted  by  unfair  meth- 
ods of  competition.  The  erosion  of  the  Robinson-Patman  Act  has  contributed  posi- 
tively to  increasing  concentration  among  dairy  firms.  On  the  basis  of  my  expe- 
rience, this  segment  of  the  economy  is  a  classic  example  of  an  industry  where 
an  approach  devoted  to  structure  alone,  while  glossing  over  anticompetitive  be- 
havior such  as  price  discrimination,  has,  of  necessity,  been  self-defeating. 

As  noted  some  ten  years  ago  before  your  Committee : 

"[I]f  these  large  firms  are  prohibited  from  using  mergers  in  their  .  .  .  growth, 
they  may  still  reduce  competition  and  tend  toward  monopoly  if  they  are  per- 
mitted to  use  discriminatory  practices  against  their  smaller  competitors.  In 
fact,  it  is  the  opinion  of  some  industry  spokesmen  that  prohibiting  mergers  alone 
will  not  prevent  a  tendency  toward  monopoly  because  often  it  is  cheaper  to 
destroy  a  small  rival  than  to  buy  it."  " 

That  analysis  is  still  valid  today. 

In  implementing  the  national  policy,  relying  on  competition  to  regulate  and 
improve  the  performance  of  markets,  the  enforcement  of  the  Robinson-Patman 
Act  and  Section  7  of  the  Clayton  Act  should  be  regarded  as  complementary. 
Similarly  should  the  Robinson-Patman  Act  be  repealed  or  rendered  nugatory  by 
ineffective  enforcement,  Sherman  Act  proceedings  could  not  fill  the  gap.  The 
price  discrimination  statute  which  deals  with  restraints  of  trade  in  the  seed 
rather  than  the  weed,  is  a  prophylactic  statute.  The  Sherman  Act  comes  into 
play  when  the  damage  has  been  done.  Congress  with  good  reason  therefore  de- 
termined in  1914  and  again  in  1936  "that  the  Sherman  Act  alone  was  inadequate 
to  accomplish  its  purpose."  "  It  is  far  more  difficult  to  restore  competition  once 
crippled  or  destroyed  than  to  maintain  it  in  an  already  viable  climate.  To  main- 
tain competition  in  being  is  of  course  the  primary  function  of  the  Robinson- 
Patman  Act. 

Since  it  is  not  practical  under  the  antitrust  laws  to  restructure  the  entire 
economy  to  make  it  perfectly  competitive,  enforcement  of  the  price  discrimina- 
ion  act  must  receive  continuing  attention.  Unless  the  Commission  clearly  evi- 
dences its  intent  to  prevent  such  anticompetitive  behavior,  a  climate  will  be 
created  where  even  those  concerns  which  can  compete  on  the  basis  of  efficiency 
will  lose  the  incentive  to  do  so  because  they  do  not  have  the  capital  resources  to 
combat  price  discrimination  by  firms  with  superior  financial  resources.  The 
Robinson-Patman  Act  has  a  vital  role  to  play  in  furthering  competition  in  those 
instances  where  inequality  of  capital  rather  than  economies  of  production  and 
distribution  appear  decisive  in  the  rivalry  for  trade. 

Up  to  this  point,  I  have  addressed  myself  primarily  to  the  price  discrimination 
provisions  of  Section  2(a)  of  the  statute.  Sections  2(d),  2(e)  and  2(c),  relating, 
respectively,  to  payments  for  advertising  or  promotional  services,  the  furnish- 
ing of  services,  and  brokerage  payments,  of  course,  also  have  a  significant  role 
to  play  in  the  statutory  scheme.  Nevertheless,  current  suggestions  delineating 
criteria  for  Commission  enforcement  of  these  provisions  would  essentially  negate 
the  Congressional  intent  behind  their  enactment.  For  example,  the  A.B.A.  Com- 
mission to  Study  the  Federal  Trade  Commission,  relying  on  a  "large  and  growing 
body  of  uniformly  critical  opinion",  questioned,  without  supporting  documenta- 
tion, enforcement  of  the  "per  se  and  quasi  per  se  rules"  embodied  in  Sections 
2(c),  2(d)   and  2(e).  The  A.B.A.'s  solution  would  require  the  Commission  to 


12 'Testimony  of  Willard  F.  Mueller,  formerly  Director,  Bureau  of  Economics,  Federal 
Trade  Commission  then  Professor,  Department  of  Agricultural  Economics,  University  of 
Wisconsin,  Hearings  Before  the  Special  House  Subcommittee  of  the  Select  Committee  on 
Small  Business,  Small  Business  Problems  in  the  Dairy  Industry,  86th  Cons'.,  2d  Sess. 
770  (1960). 

"H.R.  Rep.  No.  2287,  74th  Cong.,  2nd  Sess.  (19S6). 
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confine  its  enforcement  of  these  provisions  "to  eases  in  which  injury  to  com- 
petition exists"." 

The  difficulty  with  this  approach  lies  in  the  fact  that  it  contravenes  directly 
the  statutory  text  and  Supreme  Court  interpretation  of  the  provisions  in  ques- 
tion. In  enacting  Sections  2(c),  2(d)  and  2(e),  Congress  intended  that  practices 
within  their  scope  should  be  the  subject  of  an  absolute  prohibition  to  prevent 
evasion  of  Section  2(a)  by  hidden  price  discriminations.  The  reason  for  incor- 
porating an  absolute  prohibition  in  the  so-called  per  se  or  quasi  per  se  sections 
of  the  Act  are,  of  course,  perfectly  rational.  The  object  was  to  force  price  dis- 
criminations into  the  open  where  they  would  be  more  readily  detected  and  where 
it  would  be  easier  to  make  accurate  comparisons  with  alleged  cost  saviugs.^^ 

Clearly,  the  prohibitions  in  question  do  have  a  sound  legislative  basis.  In  any 
event,  it  is  not  the  Commission's  function  to  question  the  economic  wisdom  of 
Congress  in  framing  the  statute."  To  make  a  finding  of  injury  to  competition,  a 
condition  precedent  to  bringing  an  action  to  enforce  Sections  2(c),  2(d)  and  2(e), 
would  clearly  derange  the  statutory  scheme  enacted  by  Congress.  The  Commis- 
sion, of  course,  must  have  an  order  of  priorities  in  determining  which  cases 
should  be  brought.  This  may  be  determined  on  the  basis  of  factors  such  as 
importance  of  the  industry  involved  or  substantiality  of  the  practice  under  con- 
sideration. However,  turning  the  question  of  whether  to  proceed  on  the  basis  of 
a  criterion  specifically  rejected  by  Congress  would  amount  to  a  de  facto  revision 
of  the  law  by  an  administrative  agency  without  benefit  of  statute.  Such  a  course 
would  not  be  consistent  with  the  Commission's  function  as  an  arm  of  the 
Congress. 

The  current  debate  over  the  Robinson-Patman  Act  generated  by  criticism  im- 
plicitly advocating  administrative  erosion  is  crucial  for  a  number  of  reasons.  It 
involves,  over  and  above  the  substantive  issues,  the  role  of  this  agency  in  rela- 
tion to  Congress.  For  practical  reasons,  the  Federal  Trade  Commission  has  a 
great  deal  of  discretion  in  determining  the  focus  of  its  law  enforcement  ef- 
forts under  the  Robinson-Patman  Act,  as  well  as  the  other  statutes  which  it  ad- 
ministers. The  Commission  simply  does  not  have  the  resources  to  pursue  viola- 
tions across-the-board  in  the  case  of  these  statutes,  desirable  as  this  might  be. 
As  a  result,  it  must  pick  and  choose  among  conflicting  claims  for  its  attention. 
In  the  guise  of  reordering  priorities,  a  process  of  necessity  governed  by  the 
value  judgments  of  individual  Commissioners,  the  agency  may  lose  sight  of  the 
Congressional  intent.  At  this  time,  the  greatest  danger  to  the  Robinson-Patman 
Act,  therefore,  resides  in  agency  inaction.  When  the  Commission  decides  to  close 
a  case  there  is  no  appeal  and  very  little  publicity.  As  a  result,  it  is  difficult  for 
the  outsider  to  determine  the  direction  of  Commission  enforcement  under  the 
statute.  The  Robinson-Patman  Act  has  a  vital  role  to  play  in  antitrust  enforce- 
ment. Legislative  oversight  by  committees  such  as  yours  and  visible  Congressional 
support  are  therefore  critically  needed  if  the  statute  is  to  fulfill  the  legislative 
intent.  Responsible  Government  demands  that  whatever  statutory  revision  is  de- 
sirable should  result  from  Congressional  action  rather  than  administrative  de- 
fault. 

Mr,  DiNGELL.  If  there  is  no  further  business  to  come  before  the  com- 
mittee, the  committee  v/ill  stand  adjourned  until  10  o'clock  tomorrow 
morning,  March  4,  1970. 

(Thereupon,  at  11 :50  a.m.,  March  3,  1970,  the  subcommittee  stood 
in  recess  until  10  o'clock  the  following  morning,  March  4.) 


1*  Report  of  the  A.B.A.  Commisslorb  to  Study  the  Federal  (Trade  Commission,  pp.  67, 
68  (1969).  The  Neal  and  Stigler  Reports  go  further,  recommending  outright  repeal  of 
these  Sections. 

IS, See  Simplicity  Pattern  Co.,  Inc.  v.  F.T.C.,  360  U.S.  55,  68  (1959).  In  addition,  the 
brokerage  Kectlon  was  designed  to  prevent  double  dealing  on  the  part  of  brokers  where 
such  an  intermediary  ostensibly  receives  payment  from  a  buyer  or  seller  but  actually 
Is  In  the  employ  of  the  other  party.  Such  a  conflict  of  interest  was  deemed  Inherently 
unfair  and  injurious  to  the  seller  or  buyer  not  adequately  represented.  See  Patman, 
"Complete  Guide   to  the  Robinson-Patman  Act",   105,  Prentice-Hall  Inc.    (1963). 

w  Simplicity  Pattern  Co.,  Inc.  v.  F.T.O.,  supra. 


SMALL  BUSINESS  AND  THE  ROBINSON-PATMAN  ACT 


WEDNESDAY,   MARCH  4,    1970 

House  of  Representatimss, 
Speclvl  Subcommittee  on  Small  Business 

AND  THE  EoBINSON-PaTMAN  AcT  OF  THE 

Select  Committee  on  Small  Business, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2359 
Rayburn  House  Office  Building,  Hon.  William  L.  Hungate  presiding. 

Present :  Representatives  Hungate  and  Horton. 

Also  present:  Gregg  Potvin,  general  counsel;  T.  J.  Oden,  subcom- 
mittee counsel ;  and  Fred  M.  Wertlieimer,  minority  counsel. 

Mr.  Hungate.  The  committee  will  be  in  order. 

We  will  begin  the  hearing.  I  would  first  like  to  express  Mr.  DingelPs 
regrets.  He  is  in  another  committee  hearing  at  this  time.  You  may  have 
noticed  some  of  these  committees  are  working  on  the  railroad  this 
morning,  and  he  is  unavoidably  detained  there.  And  Mr.  Horton  has 
also  advised  he  will  be  here  as  his  schedule  permits. 

We  are  pleased  to  have  Commissioner  Philip  Elman  with  us  this 
morning.  And  if  you  will,  proceed  with  your  statement. 

TESTIMONY  OF  PHILIP  ELMAN,  COMMISSIONER,  FEDERAL  TRADE 

COMMISSION 

Commissioner  Elman.  Thank  you  very  much,  Mr.  Chairman.  I  ap- 
preciate very  much  the  opportunity  to  appear  here  this  morning  and  to 
participate  in  these  important  hearings.  I  have  a  prepared  statement, 
but  I  do  not  intend  to  follow  the  text  of  it  verbatim,  Mr.  Chairman. 
I  sliall  make  some  changes  as  I  go  along. 

Congressional  oversight  of  the  manner  in  which  Federal  agencies 
exercise  delegated  statutory  responsibilities  is  an  essential  part  of  the 
legislative  process.  It  is  also  an  essential  part  of  the  administrative 
process.  For  that  reason,  as  a  member  of  the  Federal  Trade  Commis- 
sion, the  agency  charged  with  primary  responsibility  for  enforcing  the 
price  discrimination  law,  I  especially  welcome  this  committee's  review 
of  Robinson-Patman  Act  enforcement.  Our  common  goal  is  to  enlarge 
and  to  improve  the  Commission's  effectiveness  in  enforcing  the  act  in 
the  public  interest,  and  I  am  confident  that  the  large  amount  of  time 
and  effort  which  the  committee  has  expended,  which  has  been  ex- 
pended by  others  in  this  process  of  review,  will  prove  to  be  well  spent, 
will  prove  to  yield  substantial  benefits  to  the  public  in  terms  of  better 
results  and  more  productive  law  enforcement. 

Now,  as  you  know,  this  committee's  review  of  Robinson-Patman 
Act  enforcement  coincides  in  time  with  the  Federal  Trade  Commis- 
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sion's  own  internal  review  of  its  performance  in  discharging  the 
various  and  many  important  functions  which  it  has  been  given  by  the 
Congress.  Calls  for  improvement  in  the  efficiency  and  effectiveness  of 
the  Commission,  for  its  revitalization,  to  use  President  Nixon's  word, 
have  come  not  only  from  Members  of  the  Congress,  the  public,  the 
bar,  and  other  groups,  but  from  the  President.  The  Commission,  imder 
the  leadership  of  Chairman  Weinberger,  is  responding  to  these  calls. 
And  I  am  coulident  that  the  Commission  has  a  bright  future,  and  that 
it  will  indeed  emerge  as  a  truly  revitalized  and  dynamic  force  in 
American  society,  fulfilling  the  large  role  which  the  great  progenitors 
of  the  Commission,  Woodrow  Wilson  and  Louis  D.  Brandeis,  envis- 
aged. For  this  reason,  I  think  it  is  more  useful,  more  constructive  to 
dwell,  not  on  the  failures  and  the  shortcomings,  real  and  alleged,  of 
the  Commission's  past  performance,  but  rather  on  its  future.  I  would 
rather  look  forward  than  backward.  I  think  we  should  concentrate  on 
what  the  Commission  can  and  should  do  in  order  to  discharge  more 
effectively  in  the  future  the  duties  which  have  been  conferred  upon 
it  by  Congress.  And  among  the  principal  and  most  important  of  these 
duties,  of  course,  is  enforcement  of  the  Robinson-Patman  Act. 

I  concur  fully  in  the  statement  which  was  submitted  last  week  to 
the  committee  by  Chairman  Weinberger  on  behalf  of  the  entire  Com- 
mission. That  was  a  unanimous  statement.  As  that  statement  made 
clear,  there  is  no  disagreement  whatsoever  among  the  Commissioners, 
and  there  never  has  been,  as  to  the  common  ground  on  which  we  all 
stand — the  soundness  and  the  relevance  today  of  the  basic  policy  and 
purposes  of  the  Robinson-Patman  Act.  Although  the  business  and 
market  conditions  of  1936,  particularly  the  methods  of  distribution 
have  changed  dramatically  in  many  industries,  the  basic  underlying 
policy  of  the  law  has  not  become  outmoded  or  irrelevant  to  the  econ- 
omy of  the  19T0's  and  beyond. 

I  reject  the  argument  which  has  been  made  by  some  that  the 
Robinson-Patman  Act  is  incompatible  with  the  essential  goals  of  our 
national  antitrust  policy  and  other  antitrust  laws.  As  I  stated  4  years 
ago,  in  a  Law  Review  article  appearing  in  volume  42,  Washington 
Law  Review,  on  the  Robinson-Patman  Act  and  antitrust  policy : 

Despite  the  criticisms  that  have  been  made  of  the  Robinson-Patman  Act  and 
its  administration,  there  should  be  none  as  to  the  validity  of  the  underlying 
premise  on  which  Congress  acted  in  passing  the  law.  The  act  expressed  a  basic 
consensus  that  business  rivalry  in  a  free  economy  should  not  be  unfair  and 
destructive  of  the  competitive  process.  It  was  premised,  in  part  at  least,  on  a 
recognition  that  there  will  always  eb  large  buyers  who  may  attempt  to  abuse 
their  power  to  the  detriment  not  only  of  heir  smaller  and  weaker  rivals  but 
of  the  process  of  competition. 

*  *  *  The  "guiding  ideal"  of  Congress  in  passing  the  law  was  "the  preserva- 
tion of  equality  of  opportunity  as  far  as  possible  to  all  who  are  usefully  employed 
in  the  service  of  distribution  and  production."  As  the  Supreme  Court  stated  in 
the  Sun  Oil  case,  "Congress  intended  to  assure,  to  the  extent  reasonably  prac- 
ticable, that  businessmen  at  the  same  functional  level  would  start  on  equal 
competitive  footing  so  far  as  price  is  concerned."  *  *  *  The  "competition"  sought 
to  be  limited  is  unfair  rivalry  among  unequals,  a  type  of  conduct  that  may  lead 
to  monopoly.  Thus,  the  policy  of  the  Robinson-Patman  Act  is  rooted  in  a  justifi- 
able ethic:  that  it  is  unfair  to  competitors  and  injurious  to  competition  for  large 
buyers  to  use  their  power  to  exact  discriminatory  price  concessions  not  available 
to  smaller  and  weaker  rivals. 

Now,  that  is  the  end  of  the  quotation  from  the  article  in  the  Wash- 
ington Law  Review  in  1966. 
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This  basic  design  of  the  Robinson-Patman  Act  is  an  essential  part 
of  national  antitrust  policy.  In  enacting  statutes  such  as  the  Robinson- 
Patman  Act  and  the  Small  Business  Act,  Congress  has  sought  to 
vindicate  two  fundamental  and  complementary — not  inconsistent,  but 
■complementary — concerns :  Fairness  in  competition,  and  preservation 
of  small  business.  Congress  has  been  aware  of  the  dangers,  social  and 
political  as  well  as  economic,  of  an  economy  dominated  by  a  few  in- 
dustrial giants  in  which  decisionmaking  is  left  to  remote,  faceless 
managers.  The  Robinson-Patman  Act  was  thus  a  recognition  by  the 
Congress  that  competition  may  be  lessened  and  small  business  may  be 
destroyed  by  unfair  and  unjustified  price  discriminations  and  related 
practices. 

Now,  a  second  common  ground  on  which  all  members  of  the  Federal 
Trade  Commission  stand  is  that  the,  price  discrimination  law  should 
not  be  relegated  to  a  secondary  or  minor  role  in  the  Commission's 
activities  or  be  allowed  to  become  antitrust "s  stepchild.  The  Commis- 
sion must  continue  in  the  future,  as  it  has  in  the  past,  and  I  emphasize 
as  it  has  in  the  past,  because  there  has  been  a  misconception  even 
among  such  knowledgeable  members  of  the  bar  as  Mr.  Robert  Wald 
as  to  how  much  of  our  expenditures,  how  much  of  our  resources,  has 
been  allocated  to  Robinson-Patman  enforcement.  I  think  former 
Chairman  Dixon  will  be  able  to  enlighten  you  in  greater  detail  when 
he  appears  here  later  this  morning,  but  I  would  say  roughly,  as  a 
general  estimate,  we  have  spent  in  the  past  8  or  9  years  about  one- 
sixth  of  our  budget  on  Robinson-Patman  enforcement.  The  general 
division  is  between  restraint  of  trade  and  deceptive  practices  activities, 
right  down  the  middle,  and  in  the  restraint  of  trade  area,  there  has 
been  a  general  three-way,  almost  equal,  division  among  mergers,  Rob- 
inson-Patman, and  general  trade  practices.  So  we  have  not  sub- 
ordinated Robinson-Patman  as  far  as  expenditure  of  money  is  con- 
cerned. There  have  been  as  many  attorneys,  as  much  money,  as  much 
in  the  way  of  supporting  assistance,  accountants,  economists,  devoted 
to  Robinson-Patman  as  to  enforcement  of  the  merger  law. 

Now,  as  I  say,  the  Commission  must  continue  in  the  future,  as  it 
has  in  the  past,  to  allocate  a  substantial  portion  of  its  resources  to 
Robinson-Patman  enforcement.  In  this  program,  as  in  others,  the 
Commission  must  utilize  all  of  the  various  powers,  remedies,  and 
procedures  available  to  it.  We  are  an  administrative  agency.  "We  have 
been  given  by  the  Congress  many  powers,  many  functions,  that  enable 
us  to  deal  in  a  flexible  way  with  a  situation  that  comes  before  us,  pick- 
ing the  one  Avhich,  in  the  particular  circumstances,  will  yield  the  great- 
est benefit  to  the  public  interest.  Now,  in  some  areas,  a  broad  industry- 
wide approach,  for  example,  by  promulgating  general  rules  or  guides, 
is  appropriate.  Utilization  of  the  industrywide  approach  has  proven 
useful  in  the  past,  and  I  have  urged  expansion,  intensification  of  the 
Commission's  rulemaking  work,  generally,  across  the  board,  and  also 
in  Robinson-Patman,  as  set  forth  in  detail  in  the  separate  opinion 
which  I  wrote  in  the  Callam-jaii  Millft  case.  There  are  many  areas  in 
which  such  a  rulemaking  approach  offers  greater  promise  than  a  case- 
bv-case  approach.  Industrywide  rules  or  guides  may  be  useful,  espe- 
cially useful,  in  those  situations  where  we  have  industrywide  pricing 
practices  where  there  is  a  2(b)   meeting-competition  defense  that  is 
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offered,  if  you  proceed  against  individual  respondents,  and  that  com- 
plicates enforcement  where  j^ou  follow  the  case-by-case  approach. 

Now  it  was  not  by  inadvertence  that  Congress  created  the  Federal 
Trade  Commission  at  the  same  time  it  enacted  the  original  Clayton 
Act  in  1914,  outlawing  anticompetitive  price  discriminations.  The  en- 
forcement of  the  price  discrimination  law,  in  my  opinion,  is  ideally 
suited  to  an  expert  administrative  agency — a  body  like  the  Federal 
Trade  Commission,  with  the  power  to  bring  to  bear  to  such  problems 
the  specialized  knowledge,  expertise,  continuity  of  experience,  and 
flexible  procedures  and  remedies  which  are  the  hallmark  of  the  admin- 
istrative process.  If  the  Commission  fails  to  utilize  its  administrative 
powers  wisely  in  enforcing  the  act,  or  any  of  its  provisions,  that 
would  defeat  the  purposes  of  Congress.  When  the  Commission  is  pre- 
sented with  evidence  that  a  particular  company  has  violated  one  of 
the  statutes  it  administers,  the  Commission  does  not  automatically, 
mechanically,  willy-nilly,  issue  a  complaint  against  that  company, 
simply  on  the  basis  of  a  presentation  by  the  staff  that  there  is  evidence 
to  believe  that  that  particular  company  has  violated  the  law.  The 
Commission  has  to  consider  and  weigh  all  the  factors  bearing  on  how 
best  to  enforce  the  law.  Is  this  a  general  problem,  is  this  a  problem 
where  an  industrywide  approach  would  be  more  productive  and  at 
less  expense?  Would  we  be  getting  more  for  our  enforcement  dollars 
if  we  used  the  industry  approach  or  an  informal  enforcement  ap- 
proach rather  than  a  complaint  ?  If  the  complaint  route  is  indicated, 
if  in  the  situation  we  feel  that  the  complaint  route  is  the  most  effective 
one,  should  action  be  taken  against  this  particular  resDondent  alone? 
Is  he  the  onlv  one  that  is  engaged  in  the  illegal  practice?  Are  there 
others?  Should  we  proceed  against  him  and  them,  should  we  proceed 
against  all  of  them,  or  should  we  proceed  against  only  some  of  them  ? 
In  which  order  shall  we  issue  the  complaints?  All  of  these  factors 
bear  on  prose-^ntorial  discretion,  they  bear  on  enforcement  policy,  they 
bear  on  a  juc""' ment  of  what  action  will  be  best  in  the  public  interest. 

Now,  we  ask  also  the  question,  would  informal  enforcement  proce- 
dures, for  example,  the  taking  of  assurances  of  voluntary  compliance, 
suffice  to  bring  about  full  compliance  with  the  law  ? 
^  Now  let  me  give  a  few  examples  which  illustrate  how  the  Commis- 
sion has  fashioned  and  exercised  enforcement  policy  in  dealing  with 
Robinson-Patman  Act  matters.  And  I  would  stress  that  the  examples 
I  give,  and  I  could  give  many  others,  are  examples  where  the  Commis- 
sion has  been  unanimous,  where  the  Commission  has  recognized  that 
the  judgment  whether  to  proceed  in  a  particular  way,  by  complaint, 
or  guides,  or  whatnot,  that  the  judgment  is  very  diifferent  from  the 
judgmeiit  of  how  you  might  decide  the  case  if  you  were  to  issue  a 
complaint  and  it  should  later  come  before  the  Commission  on  a  record 
with  evidence.  These  are  two  types  of  questions,  two  types  of  judg- 
ment, one  of  enforcement  policy,  the  other  on  the  merits.  And  the 
Commission  unanimously  over  the  years  has  routinely  taken  assur- 
ances of  voluntary  compliance  in  Robinson-Patman  matters.  We  have 
decided  that  we  will  sue  A,  we  will  not  sne  B.  We  have  d'^cided  that 
we  will  issue  guides,  or  tliat  we  won't  sue  anybody.  We  have  made  that 
enforcement  judgment  under  2  (d) ,  under  2  (c) ,  we  have  made  it  across 
the  board,  we  have  made  it  with  respect  to  the  merger  law,  we  do  it  in 
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deceptive  practices,  and  I  emphasize  to  you,  this  is  unanimous,  this  is 
the  way  the  Commission  has  approached  it  and  I  don't  think  there  is 
any  other  way  it  could  approach  these  problems. 

Mr.  HuNGATE.  Pardon  me.  Counsel  ? 

Mr,  PoTviN.  Commissioner,  you  have  talked  of  voluntary  compli- 
ance and  you  have  used  the  phrase  "industrywide  rules."  Could  you 
embroider  that  a  bit?  And  specifically,  are  you  talking  about  trade 
regulation  rules? 

Commissioner  Elman.  Both.  I  am  sorry,  you  didn't  finish  your 
sentence. 

Mr.  PoTviN-.  I  was  going  to  say,  could  you  give  us  your  position  on 
what  you  feel  is  the  promise  or  potential  of  trade  regulation  rules,  in 
a  restraint  of  trade  rather  than  a  deceptive  practice  sense  ? 

Commissioner  Elman.  Well,  generally  speaking,  I  don't  see  too 
much  difference  between  rulemaking  in  the  one  area  rather  than  the 
other,  or  in  particular  subdivisions  of  these  areas.  To  me  the  rulemak- 
ing power  is  the  sleeping  giant  of  the  administrative  process.  The 
Commission  has  recommended  to  the  Congress  this  year  that  any 
doubts  be  removed  as  to  our  authority  to  issue  substantive  rules  having 
the  force  of  law,  and  there  are  very  serious  doubts  about  that  authority 
which  are  entertained  by  respected  members  of  the  bar  and  others — 
we  have  asked  the  Congress  to  remove  those  doubts  and  give  us  the 
authority  under  the  Federal  Trade  Commission  Act  to  issue  substan- 
tive rules,  just  as  we  have  that  authority  under  the  Labeling  Acts,  and 
the  Flammable  Fabrics  Act,  and  the  Truth  in — well,  not  the  Truth- 
in-Lending  Act,  but  the  Truth-in-Labeling  Act.  And  I  am  all  in  favor 
of  rulemaking  when  we  are  dealing  with  an  industrywide  problem. 
I  am  all  in  favor  of  a  provision  that  says  that  when  the  Commission 
issues  a  rule  dealing  with  an  industrywide  problem,  anybody  who  vio- 
lates that  rule  should  be  subject  to  immediate  penalties,  right  off  the 
bat,  not  merely  after  a  cease  and  desist  order.  I  am  against  this  one- 
f ree-bite-at-the-apple  approach  that  the  Commission  has  had  to  follow 
in  the  past. 

I  think  a  good  deal  of  our  ineffectiveness,  not  only  in  the  Eobinson- 
Patman  area,  but  in  the  consumer  protection  area,  and  elsewhere,  is 
due  to  these  intrinsic  structural  factors  in  the  scheme  of  enforcement. 
So  I  would  say  generally  I  am  in  favor  of  rulemaking,  but  I  don't 
think  that  you  can  just  decide  specific  problems  that  come  up  on  the 
basis  of  "well,  I'm  for  rulemaking,  or  I'm  for  issuing  a  complaint."  I 
think  you  have  to  make  an  ad  hoc  judgment  in  each  situation.  "\^niich 
will  be  more  productive,  which  will  give  you  the  best  results  more 
quickly  and  more  fairly  ?  And  so  I  would  say  that  while  the  Commis- 
sion ought  to  be  given  enlarged  iiilemaking  power,  we  ought  to  exer- 
cise it  more  than  we  have.  But  we  will  still  not  be  relieved  of  the  obli- 
gation and  responsibility  of  making  a  judgment  of  enforcement  policy 
in  each  situation. 

Mr.  Hung  ate.  Please  continue. 

Commissioner  Elman.  Now  these  examples  I  want  to  give  from  the 
past  years  are  familiar  to  the  committee,  but  I  think  it  would  be  well 
to  recall  them  now. 

In  dockets  7717  and  7721,  the  Commission  dismissed  2(d)  com- 
plaints— ^you  are  all  aware  that  2(d)  is  a  per  se  statute  and  doesn't 
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require  any  evidence  of  lessening  of  competition  and  so  on — the  Com- 
mission dismissed  2(d)  complaints  against  Max  Factor  and  Sliulton, 
stating  that  "in  the  exercise  of  its  administrative  responsibility  to  de- 
termine what  enforcement  policy,  in  the  circumstances,  is  'best  cal- 
culated to  achieve  the  ends  contemplated  by  Congress'  " — and  that 
quotation  is  from  the  Supreme  Court's  decision  in  the  Moog  case — 
"[the  Commission]  has  decided  to  dismiss  the  complaints  in  the  pres- 
ent cases,"  against  the  suppliers.  The  Commission  pointed  out  that 
"The  respondents  are  only  two  among  the  very  large  number  of  sup- 
pliers who  participated  in  Weingarten's  special  promotional  events 
during  the  period  in  question.  The  entry  of  cease-and-desist  orders 
against  these  particular  respondents  therefore,  would  not  be  an  equit- 
able and  fully  effective  method  of  eliminating  the  discriminatory 
practices  in  which  respondents  engaged,  along  with  many  others,  and 
would  not  be  in  the  public  interest." 

Now,  one  of  the  Commissioners  did  not  concur  in  the  result,  but  he 
stated  that  he  agreed  that  an  appropriate  proceeding  under  section 
5  against  the  buyer  was  a  better  means  for  challenging  the  practices 
involved.  So  there  was  unanimity  on  the  basic  proposition  that  the 
Commission  should  make  a  judgment  of  enforcement  policy,  even  in  a 
2(d)  situation,  as  to  whether  the  source  of  the  evil  was  a  large,  power- 
ful buyer  who  was  putting  pressure  on  all  his  suppliers  who  were  the 
innocent  victims,  and  that  it  was  not  desirable  or  effective  to  bring 
a  whole  host  of  cases  against  them,  racking  u]3,  you  know,  a  large  and 
impressive  statistic  about  the  number  of  complaints,  but  that  it  would 
be  more  effective  to  proceed  against  the  large  buyer. 

Xow,  dismissal  of  these  actions  against  two  of  many  sellers  was 
clearly  consistent  with  the  intent  of  the  Robinson-Patman  Act  to 
frustrate  unfair  conduct  by  large  buyers. 

Xow,  another  example,  another  instance  in  which  the  Commission 
utilized  administrative  discretion  was  its  decision  to  issue  Fred  Meyer 
guides,  following  the  Supreme  Court's  decision,  rather  than  to  issue 
a  flood  of  2(d)  complaints  against  companies  not  acting  in  conform- 
ity with  the  decision.  ISTow,  the  Commission  could  have  issued  com- 
plaints, the  Commission  could  have  tested  the  scope  of  the  Fred  Meyer 
decision  by  issuance  of  a  whole  host  of  complaints,  and  if  we  were  in- 
terested in  playing  the  numbers  game,  that  would  have  been  a  very 
nice  way  of  playing  it.  But  the  Commission,  instead,  unanimously, 
without  exception,  said  no ;  we  are  not  going  to  issue  complaints  un- 
der 2(d),  we  are  not  going  to  get  orders  under  2(d),  that's  not  the 
way  to  enforce  the  law.  We  are  going  to  give  people  affected  by  this  de- 
cision guides  as  to  how  they  can  comply  with  the  law.  We  are  going  to 
issue  detailed  guides. 

Now,  as  it  happened,  I  didn't  agree  with  all  the  guidance  the  Com- 
mission gave,  and  in  one  important  respect  I  thought  the  guidance  was 
mistaken.  But  I  certainly  didn't  disagree  that  the  way  to  handle  this 
problem  was  through  guides,  and  I  concurred  in  most  of  the  guides 
and,  as  a  matter  of  fact,  the  guides  that  were  ultimately  issued  re- 
flected to  a  very  considerable  extent,  as  the  public  record  shows,  pro- 
posals that  I  had  made  for  amending  tliem. 

Now,  as  I  say,  the  Commission  clearly  could  have  issued  hundreds 
of  complaints  against  companies  whose  practices  under  Fred  Meyer 
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were  violations  of  2(d),  a  per  se  statute.  The  Commission's  action  of 
issuing  guides  instead  was  clearly  the  more  sensible  approach,  was  a 
more  efficient  approach,  was  a  more  effective  approach,  and  was  not 
inconsistent,  again,  with  the  purposes  and  provisions  of  the  Robinson- 
PatmanAct. 

Finally,  I  would  note  the  Commission's  action  concerning  alleged 
2(c)  violations  in  the  fresh  fruits  and  vegetables  industry.  I  empha- 
size I  am  not  talking  about  the  merits  in  any  way,  and  I  don't  bring 
this  up  in  any  way  bearing  on  the  merits.  I  am  talking  now  about  en- 
forcement policy  and  how  you  go  about  carrying  out  a  policy  which 
you  formulate.  The  Commission  initially  determined  that  issuance  of 
trade  practice  rules,  rather  than  complaints,  was  the  most  appropriate 
means  of  dealing  with  apparent  violations  of  the  Eobinson-Patman 
Act  found  in  that  industry.  Subseqently,  the  Commission's  staff  rec- 
ommended issuance  of  complaints  against  the  growers,  who  were 
paying  this  allegedly  illegal  brokerage.  Now,  if  there  were  violations 
of  2(c),  they  were  guilty  of  violations  of  2(c).  The  staff  recommended 
issuance  of  complaints  against  them.  The  Commission,  in  a  judgment 
of  enforcement  policy,  under  2(c),  a  per  se  statute,  said,  "No,  we  are 
not  going  to  issue  complaints  against  the  growers.  We  are  going  to  pro- 
ceed against  the  others."  And  it  took  some  time  to  conduct  an  investiga- 
tion, as  you  all  know.  "We  are  going  to  go  not  against  the  growers,"' 
the  Commission  considering  them  the  innocent  victims,  "but  against 
those  responsible  for  granting  the  allegedly  illegal  payments,  the 
buyers." 

IS^ow,  as  I  say,  I  am  not  going  to  go  into  tlie  merits  of  that,  the 
merits  of  the  decision  to  issue  a  complaint.  All  I  am  saying  is  that  is 
an  illustration  of  how  the  whole  Commission  is  dealing  with  a  per  se 
statute  like  2(c),  will  still  exercise  administrative  discretion,  will 
exercise  a  judgment  of  what  is  the  best  enforcement  policy. 

Now,  the  Commission  necessarily  is  engaged  continuously  in  the  ex- 
ercise of  administrative  discretion  as  to  the  statutes  it  enforces.  As 
the  examples  noted  above  illustrate,  the  fact  that  certain  statutes  set 
forth  per  se  violations  does  not  mean  that  these  statutes  are  not  sub- 
ject to  the  wise  exercise  of  enforcement  polic}^  and  judgement. 

Now,  I  would  like  to  interpolate  at  this  point,  this  is  nothing  new, 
this  is  a  policy  that  has  been  followed  not  only  by  the  Commission  but 
hj  the  staff.  I  tliink  if  you  will  ask  Mr.  Francis  Mayer,  who  is  the  chief 
of  the  Robinson-Patman  staff,"Do  you  take  into  consideration  in  rec- 
ommending to  the  Commission  that  it  issue  a  complaint  under  2(c), 
2Cd),  or  2(e),  do  you  take  into  consideration  the  competitive  signifi- 
cance of  the  alleged  practices,"  the  answer  would  be,  "Yes."  He  does 
it,  he  should  do  it, 

Mr.  HuNGATE.  Pardon  me.  May  counsel  inquire  ? 

Commissioner  Elman.  And  of  course  I  emphasize  that  there  is  a 
very  big  difference  between  the  question,  is  there  in  the  case  proof  in  a 
teclmical  way  of  a  substantial  lessening  of  competition,  the  kind  of 
evidence  you  would  need  in  a  2(a)  complaint.  That  is  not  necessary  in 
a  2(c)  case,  for  any  purposes.  I  am  talking  rather  about  general  com- 
petitive significance. 

Mr.  HuNGATE.  Pardon  me  just  a  moment.  Does  counsel  have  a  ques- 
tion there  ? 
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Mr.  PoTviN-.  Yes,  Mr.  Chairman. 

Commissioner,  this,  of  course,  is  one  of  the  matters  that  has  been 
booted  about  a  great  deal  in  the  record  of  these  hearings.  As  you  un- 
questionably recall,  in  order  to  fill  in  a  lacuna  in  the  ABA  report, 
which  strangely  said  nothing  about  procedures,  we  asked  spokesmen 
for  the  administrative  law  section  of  ABA  to  appear  and  testify.  Two 
very  distinguished  members  of  the  bar,  as  you  noted,  Mr.  Wald  and 
his  colleague  on  the  board  of  that  section,  Mr.  Cornelius  Kennedy  ap- 
peared. Mr.  Kennedy  made  the  point  that  an  administrative  agency 
is,  of  course,  tripartite  in  nature,  one  of  their  functions  being  that  of 
the  legislative  sort  of  thing,  as  an  arm  of  Congress,  but  that  in  the 
case  of  a  per  se  statute  you  have  the  anomaly  of  it  arriving  in  your 
hands  with  the  legislative  aspect  of  your  authority  already  fuHj  ex- 
hausted. Would  you  concur  with  that?  Hopefully,  I  have  implicitly 
made  the  distinction  between  the  priority  and  the  resource  judgments 
that,  of  course,  must  be  made,  and  the  purely  legislative  function.  But 
confining  it  to  just  that,  would ■ 

Commissioner  Elman.  Let  me  understand.  What  do  you  mean  by 
the  purely  legislative  function? 

Mr.  PoTviisr.  Well,  I  think  that  in  many  areas  you  have,  as  an  ex- 
ample, extensive  power  to  make  rules.  This  is  one  of  the  customary 
ivays  of  passing  statutes.  The  Congress  would  rather  pinpoint  the 
problem  and  use  a  very  broad  approach  and  mandate  an  agency  to  go 
forth  and  write  rules  and  enforce  them.  Not  so  with  a  per  se  statute. 

Commissioner  Elman.  Oh,  certainly  not. 

Let  me  say  that  in  the  guise  of  developing  an  enforcement  policy, 
the  Commission  certainly  cannot  change  the  law.  It  can't  change  the 
law  as  it  is  written,  as  it  has  been  enforced.  It  can't  change  the  re- 
quirements of  proof.  The  per  se  rule  is  a  rule  of  evidence.  As  to  what 
you  have  to  prove,  it  simplifies  enormously  the  trial  of  these  cases, 
and  it  is  a  very  useful  rule.  And  the  one  thing  that  is  absolutely  clear 
is  that  when  you  are  dealing  with  a  per  se  kind  of  offense,  whether  it 
is  under  the  Sherman  Act,  or  whether  it  is  under  these  subsections  of 
section  2,  you  don't  want  to  import,  it  would  be  a  very  dangerous 
thing  to  import,  into  the  trial  of  these  cases  any  requirement  of  proof 
beyond  what  Congress  has  provided  and  what  the  courts  have  estab- 
lished. I  am  with  you  100  percent  on  that. 

Mr.  Pot^t:n".  There  is  here,  of  course,  a  very  delicate  area  in  which 
it  is  most  difficult  to  make  judgments,  one  would  think,  as  you  have 
pointed  out  and  as  others  have  pointed  out,  there  of  course  must  be 
made  what  are  really,  I  suppose,  managerial  decisions.  You  are  sitting 
down  there  with  just  five  of  you,  a  relatively  tiny  staff  viewed  against 
the  background  of  our  economy  and  our  population  in  this  Nation. 

Commissioner  Elmax.  Could  I  interrupt  at  this  point  to  say,  while 
we  are  sitting  there  with  only  five  of  us,  we  do  not  have  a  tiny  staff.  I 
don't  consider  30  lawyers  and  all  the  supporting  personnel  a  tiny 
staff.  But  I  think  you  will  find  from  your  examination  of  the  minutes 
of  the  Commission  going  back  to,  what  is  it,  January  1,  1961?  You 
have  got  them  all.  You  will  find  in  the  overwhelming  majority  of  cases 
the  Commission  has  supported  the  staff  recommendation,  whether  it 
was  for  closing,  whether  it  was  for  complaint,  whether  it  was  for 
issuing  rules  or  guides,  the  Commission  has  supported  the  staff,  and 
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there  has  been  unanimity.  You  will  find,  for  example,  when  you 
look  at  my  voting  record,  that  my  voting  record  is  practically  in- 
distinguishable from  Eand  Dixon's  in  Eobinson-Patman  Act  mat- 
ters. And  so  far  as  closing  of  cases  is  concerned,  I  was  interested, 
I  didn't  know  of  these  numbers  until  I  saw  them  in  memos — you  will 
find  that  in  the  1333  investigations  tliat  were  closed  since  January 
1961,  Chairman  Dixon  voted  to  close  1,175,  I  voted  to  close  1,168. 
Commissioner  Maclntyre  voted  to  close  1,125.  Now,  his  number  was 
a  little  smaller  than  ours,  but  he  came  to  the  Commission  6  months 
after  we  did,  so  that  accounts  for  the  difference. 

Mr.  PoTviN.  To  return  to  this.  You,  of  course,  have  this  managerial 
function  and,  as  you  pointed  out,  there  are  some  terribly  complex, 
sopliisticated  judgments  that  need  to  be  made. 

Commissioner  Elman.  Yes. 

Mr.  PoTviN.  However,  if  as  part  of  that  complex  of  judgment  mak- 
ing you  insert  an  additional  factor  of  damage  to  competition,  injury 
to  competition  in  a  broad,  substantial  kind  of  way,  doesn't  that  go  be- 
yond the  managerial  function,  doesn't  that  really  get  into  some  sort 
of  an  administrative  judgment? 

Commissioner  Elman.  I  emphasize  we  should  not  get  into  the  techni- 
cal question  of  whether  in  this  particular  case  there  has  been  a  sub- 
stantial lessening  of  competition,  therefore  we  should  issue  a  com- 
plaint. That  is  an  irrelevant  question.  But,  given  the  Commission's 
limited  resources,  which  everybody  recognizes,  we  start  with  the  prop- 
osition that  the  Commission  can't  sue  everybody.  The  Commission 
doesn't  have  enough  people,  doesn't  have  enough  money,  can't  con- 
ceivably bring  cases  against  everybody.  And  even  if  it  could,  there 
would  be  a  question  about  whether  that  would  be  the  most  effective 
way  to  enforce  the  law.  But  in  any  event,  we  start  witii  the  proposi- 
tion you  can't  sue  everybody.  And  you  do  have  to  mak'^  choices,  man- 
agerial choices  or  whatever.  Now  here  you  are,  you  are  Mr.  Frank  May- 
er, you  are  the  chief  of  the  E-P  staff  of  the  Commission,  you  get 

Mr.  PoTViN.  My  regard  for  Mr.  Mayer  is  such  that  I  regard  that 
as  quite  flattering.  Thank  you. 

Commissioner  Elman.  1  put  this  example  in  his  terms  because  I 
think  what  he  is  doing  is  right,  and  my  respect  for  him  is  as  large  as 
yours,  Mr.  Potvin. 

Now,  these  cases  come  across  your  desk  every  day  in  the  week, 
year  in  and  year  out,  and  you  have  to  make  a  judgment  which  case 
you  are  going  to  recommend  for  complaint  and  which  you  are  not. 
Now,  here  are  two  cases,  let  us  say.  Both  of  them  are  per  se  cases. 
Both  of  them  are  cases  which,  if  you  bring,  you  don't  have  to  worry 
about  showing  substantial  lessening  of  competition  because  you  don't 
have  to.  You  can  bring  one  of  these  two  cases.  Now,  the  premise  is 
you  can't  bring  all  these  cases.  Now,  let  us  say  you  have  to  make  a 
choice  between  those  wo  cases,  as  to  which  one  you  will  issue  a  com- 
plaint in  and  which  one  you  will  take  an  assurance  of  voluntary  com- 
pliance. You  take  into  consideration  the  competitive  impact  of  the 
practices  in  case  1  as  against  case  2.  Of  course  you  do.  Mr.  Mayer 
does  it  all  the  time.  He  does  it  every  day  in  the  week,  and  I  think  he 
is  to  be  commended  for  it.  He  makes  that  judgment.  It  is  a  relevant 
judgment.  And  I  think  if  he  didn't  make  that  judgment  he  ought  to  be 
fired. 
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Mr.  PoT\'iN.  Are  you  saying,  Commissioner — well,  let  us  start  at 
the  top  here.  There  is,  of  course,  an  anomaly,  I  suppose,  in  giving  an 
administrative  agency  a  per  se  statute  in  light  of  the  fact  that  you  are 
not  in  the  same  business  as,  say,  the  Justice  Department. 

Commissioner  Elman.  I  am  not  so  sure  I  would  use  your  word 
"anomalous."  I  have  written  on  the  subject  of  how  an  administrative 
agency  can  best  perform  its  functions,  and  whether  per  se  statute  en- 
forcement is  best  left  to  a  prosecutorial  agency  like  Justice,  and  so  on. 
There  is  a  general  philosophical 

Mr.  PoTvi^r.  It  presents  some  conceptual  difficulties. 

Commissioner  Elman.  Yes,  sir;  conceptual  problems.  And  I  have 
tried  to  wrestle  with  them  in  various  things  I  have  written  on  the 
subject. 

Mr.  PoTviN.  Now,  let  us  say — I  note  that  a  spokesman  for  the  service 
station  operators  in  this  area  is  in  the  room.  Let  us  say  that  he  comes 
in  with  one  of  his  service  station  operators  and  they  have  a  perfectly 
documented  case  over  which  reasonable  men  could  not  differ,  there 
has  been  a  violation  of  one  of  these  per  se  sections.  Now,  you  make 
the  point  that,  necessarily,  you  need  to  use  discretion  and  judgment 
and  a  myriad  of  decisional  factors  in  deciding  whether  a  complaint 
will  issue.  Let  us  assume  that  your  decision  and  that  of  your  colleagues 
is  that  a  complaint  will  not  issue.  T^-liat  other  rights  would  the  com- 
plainant have? 

Commissioner  Elman.  Well,  add  to  your  question,  why  did  we  make 
that  decision? 

Mr.  PoT^^N.  Let  us  say  you  decided  that  because  of  the  relativ3ly 
limited  resources,  that  there  was  another  industry  which  loomed  more 
importantly  in  your  combined  judgment  at  the  moment  and  you  were 
already  committed  to  leap  there  and  you  didn't  think  you  could  do 
both.  ' 

Commissioner  Elman.  Let  me  say,  first  of  all,  that  in  the  9  years 
I  have  been  on  the  Commission  I  don't  remember  turning  down  a  rec- 
ommendation for  a  complaint  on  that  basis. 

In  any  case  where  the  staff  has  come  to  us  and  recommended  that  we 
issue  a  complaint  against  a  particular  respondent,  the  Commission  has 
looked  to  the  staff  memo  to  see  whether  there  is  sufficient  evidence  of 
violation  of  law,  almost  routinely  we  have  issued  the  complaint.  We 
haven't  said,  "well,  we  ought  not  to  issue  this  complaint  because  we 
don't  have  the  manpower."  If  the  staff  recommends  a  complaint,  they 
have  got  the  manpower  ready  to  try  the  case.  So  you  are  really  putting 
to  me  a  very  unreal  hypothetical  case. 

Mr.  PoTVTN.  Well,  Commissioner,  I  am  reallv  trying  to  approach 
this  from  the  perspective  of  the  individual  small  businessman  rather 
than  from  the  internal  view  vou  would  have  down  there  at  the 
Commission, 

Commissioner  Elman.  Well,  I  think  there  has  been  a  lot  of  miscon- 
ception about  how  the  Commission  actually  operates. 

Mr.  PoTviN.  Well,  let  me  ask  you,  you  start  with  this  situation.  You 
have  a  statute  which  says  it  is  a  violation  if  you  do  thus  and  so. 

Commissioner  Elman.  Yes. 

Mr.  PoTviN.  Somebody  comes  into  the  building  down  there  with 
highly  documented  proof  that  someone  has  indeed  done  thus  and  so  tO' 
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them,  and  it  is  a  violation.  Now,  if  you  start  without  going  into  it 

Commissioner  Elman.  You  ought  to  have  a  darn  good  reason  for 
not  doing  something  to  help  that  man. 

Mr.  PoTViN.  So  that  you  w^ould  feel  that  they  would  have  a  right, 
since  he  is  a  citizen  and  the  law  says  that  this  is  a  violation,  and  it  is 
your  duty  to  enforce  the  law,  you  should  do  something  to  help  him. 

Commissioner  Elman.  Right. 

Mr.  PoTviN.  Well,  what  would  those  possibilities  include? 

Commissioner  Elman".  Those  possibilities  would  include  every  type 
of  remedial  action  open  to  the  Commission  within  the  statutory  pow- 
ers and  resources  Congress  has  given  it,  which  I  hope  the  Congress 
will  enlarge. 

Mr.  PoTViN,  And  that  is  really  the  stream  that  flows  against  this 
need  for  management  that  you  have  depicted. 

Coimnissioner  Elman.  Well,  you  know,  I  would  hope  that  for  the 
future,  and  I  have  been  talking  more  about  the  future  in  this  prepared 
statement  and  answering  questions  about  the  past,  I  would  hope  that 
for  the  future  we  wouldn't  turn  away  people  on  the  ground  that  we 
don't  have  the  resources.  I  would  hope  that  the  Commission  would  be 
able  to  improve  its  managerial  capability  to  the  point  where  we  would 
get  more  work  out  of  our  lawyers  in  terms  of  cases,  in  terms  of  com- 
plaints issued,  in  terms  of  cease  and  desist  orders  issued,  in  terms  of 
litigated  cases.  For  9  years  at  the  Commission  I  have  been  dissatisfied 
with  the  amount  of  work  we  have  done  in  this  field  and  in  other  fields, 
and  I  have  made  no  secret  of  it.  I  would  have  liked  to  have  seen  more 
complaints  coming  out  of  the  Robinson -Patman  area,  not  fewer.  Every- 
body that  is  familiar  with  the  Commission  from  the  inside  knows  that 
to  be  so.  And  I  would  hope  that  we  wouldn't  turn  people  away  when 
they  come  to  us  with  documented  evidence  of  violations  of  the  law. 

I  would  hope  that  we  could  avoid  all  these,  you  know,  nice  aca- 
demic weighing  of,  well,  shall  we  proceed  against  another  industry 
as  against  this  industry.  It  seems  to  me  if  there  is  a  violation  of  law 
and  somebody  comes  in  complaining  about  it,  you  ought  to  have  a 
darn  good  reason  for  telling  him  "No,  we  'ain't  gonna  do  nothin'." 

]Mr.  PoT^'IN.  That  is  a  very  reassuring  answer.  Commissioner. 
Thank  you. 

Commissioner  Elman.  Now  let  me  go  back  to  this  point  because 
I  understand  there  have  been  a  lot  of  questions  on  it,  this  point  about 
the  managerial  prosecutorial  judgment  as  to  whether  you  always  sue 
somebody  when  there  is  a  per  se  violation  of  the  law,  whether  once 
there  is  a  showing  of  a  per  se  violation  you  have  got  to  issue  a 
complaint. 

Now  this  problem  came  up  before  this  committee,  not  too  long 
ago,  in  a  different  context,  and  it  involved  price  fixing,  which  is 
about  as  per  se  as  you  can  get.  Back  in  196?>  the  report  of  this  com- 
mittee, following  hearings  concerning  an  FTC  advisory  opinion  on 
joint  price  ads  by  druggists,  cited,  with  approval,  the  following  testi- 
mony of  Mr.  Henry  Bison,  general  counsel  for  the  National  Associa- 
tion of  Retail  Grocers,  to  the  committee.  And  I  would  like  to  read 
what  Mr.  Bison  said  to  this  committee,  which  this  committee  en- 
dorsed in  its  report  and  recommended  to  the  Federal  Trade  Com- 
mission that  it  follow.  This  is  wliat  Mr.  Bison  said,  and  I  think  that 
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it  was  as  well  put  as  it  could  be  put.  Another  one  of  my  heroes  in 
addition  to  Frank  Mayer  is  Henry  Bison,  and  I  have  told  him  that 
I  was  going  to  infringe  on  his  copyright  and  read  this  testimony 
again : 

First  of  all,  we  don't  understand  the  per  se  doctrine  as  some  kind  of  immutable 
rule  that  requires  the  antitrust  agencies  to  act  without  discretion  in  slaying  the 
innocent  with  tlie  guilty,  the  weak  with  the  strong,  'the  just  with  the  unjust 
so  that  no  one  c;i  r.  be  spared. 

The  purpose  and  the  end  of  antitrust  laws  are  to  preserve  competition.  Are 
we  to  understand  that  the  per  se  rule  requires  the  antitrust  enforcement  agency 
to  prosecute  blindly  without  regard  to  the  nature  and  characer  of  the  trade 
practice  involved,  that  they  must  close  their  eyes  to  the  circumstances  of  the 
parties  involved,  or  to  the  effects  on  the  market  and  other  factors,  and  that 
they  must  follow  a  policy  of  prosecution  for  prosecution's  sake,  even  to  the 
extent  that  the  aim  and  the  intent  of  the  antitrust  laws  are  completely  distorted? 

We  don't  think  the  per  se  rule  has  ruled  out  of  antitrust  enforcement  policy 
sound  judgment  and  commonsense  reasoning  in  applying  the  antitrust  laws, 
and  neither  has  it  ruled  out  the  cardinal  rule  that  the  facts  and  the  circum- 
stances of  each  case  must  govern  the  application  of  the  law. 

The  committee  report  stated,  and  I  quote  from  the  report  of  this 
committee : 

It  is  obvious  that  the  law  requires  the  Commission  to  find  that  it  "would 
be  to  the  interest  of  the  public"  before  proceeding  against  these  small  business 
concerns.  The  Commission  must  not  abdicate  its  "public  interest"  jurisdiction 
by  improper  use  of  the  per  se  rule. 

The  Congress  established  the  Commission  to  aid  and  promote  competition, 
not  suppress  it.  *  *  * 

Now,  I  don't  think  any  of  us  can  disagree  with  that. 

Mr.  HuNGATE.  Mr.  Commissioner,  let's  assume,  conceive  that  we 
have  a  per  se  violation. 

Commissioner  Elman.  Yes. 

Mr.  HuNGATE.  And  suppose  you  are  quoting  Mr.  Bison  there,  the 
argument  that  there  shall  be  no  bloodletting  on  the  streets  of  Bologna 
and  the  surgeon  bled  somebody  to  heal  him.  We  shouldn't  prosecute 
the  surgeon.  Is  that  the  general  philosophy  that  you  are  indicating? 

Commissioner  Elman.  I  think  he  expressed  a  general  philosophy 
of  government  and  law  enforcement  which  is  applied  by  Federal, 
State,  local  law  enforcement  officials  right  across  the  board. 

Mr.  HuNGATE.  That  there  should  be  some  measure 

Commissioner  Elman.  Commonsense  and  judgment. 

Mr.  PIuxoATE  (continuing).  Discretion,  as  I  say,  even  though  the 
law  states  this  shall  be  it,  that  sometimes  it  requires  a  measure  of 
discretion. 

Commissioner  Elmax.  That  is  right. 

Mr.  HuNGATE.  Would  you  not  agree  at  the  same  time,  when  we 
have  a  per  se  violation,  and  we  then  agree  that,  to  the  extent  that 
we  permit  nonprosecution  or  discretionary  prosecution  of  those  cases, 
we  ^re  certainly  to  that  extent  substituting  the  rule  of  man  for  the 
rule  of  law  ? 

Commissioner  Elman.  I  think  that  is  exactly  what  this  committee 
in  its  report  recommended. 

Mr.  HuNGATE.  And  wouldn't  you  think  insofar  as  possible  we  would 
like  to  apply  a  rule  of  law  rather  than  a  rule  of  men  ? 

Commissioner  Elman.  Absolutely.  And  so  far  as  possible  you  ought 
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to  establish  standards  of  enforcement  policy  and  make  them  public 
so  that  people  know  what  standards  you  are  following.  You  ought 
to  adhere  to  them.  This  shouldn't  be  done  arbitrarily  or  capriciously. 
You  want  a  rule  of  law,  but  part  of  the  rule  of  law  is  not  only  the 
enactment  of  the  law  by  the  legislature,  but  the  enforcement  of  the 
law  by  the  executive.  And  the  enforcement  of  the  law  by  the  execu- 
tive traditionally,  from  the  beginning  of  time,  has  included  this  ele- 
ment of  judgment  as  to  what  cases  to  bring.  Now,  that  element  of 
judgment  is  particularly  large  where  Congress  has  created  an  admin- 
istrative agency  to  enforce  the  law.  Mr.  Potvin  used  the  word  "anorn- 
alous,"  and  correct  me  if  I  am  wrong,  but  I  think  what  he  had  in 
mind  was  this,  was  the  idea  of  a  per  se  rule  being  subject  to  this  large 
element  of  administrative  enforcement  discretion  which  Congress 
has  given  an  agency  like  ours.  Congress  has  given  us  the  power  to 
deal  with  per  se  violations  under  2(d),  for  example,  by  issuance  of 
rules  and  by  guides  not  having  the  force  of  law. 

Now,  it  may  be  anomalous,  but  I  don't  see  how,  given  the  tasks  that 
the  Commission  has  been  made  responsible  for,  given  all  of  those 
tasks,  I  don't  see  how  we  could  do  anything  other  than  try  to  make 
these  judgments  of  discretionary  policy  as  sensibly  as  Mr.  Bison  has 
pointed  out,  using  as  much  commonsense  and  judgment  as  we  can. 

Now,  there  have  been  disagreements  among  us  in  particular  cases 
as  to  what  commonsense  and  good  judgment  would  lead  to.  We  have  a 
five-man  Commission,  and  each  one  of  us  exercises  his  own  independ- 
ent judgment,  neither  one  of  us  is  a  rubberstamp  for  the  other.  And 
so  we  have  had  disagreements.  Some  of  our  disagreements  have  been 
rather  well  publicized.  What  I  want  to  emphasize  is  that  the  process 
by  which  we  function,  the  process  of  trying  to  choose  procedures  and 
actions  and  remedies  which  will  best  achieve  the  statutory  goals,  is  a 
process  which  I  think  has  been  followed  many  years  and  to  which 
we  all  adhere. 

Now,  given  the  Commission's  necessarily  limited  enforcement  re- 
sources, it  must  and  does  take  into  account,  as  I  pointed  out,  the  com- 
petitive significance  of  allegedly  unlawful  practices  in  determining 
which  is  the  best  manner  for  dealing  with  them.  Of  course,  the  mem- 
bers of  the  Commission  do  not  always  agree  as  to  how  administrative 
discretion  can  best  be  exercised.  It  is  hardly  surprising  that  the  Robin- 
son-Patman  Act,  which  deals  with  such  real,  but  difficult  and  elusive, 
concepts  as  "lessening  of  competition"  and  "meeting  competition  in 
good  faith,"  has  created  differences  in  textual  interpretation,  and  dif- 
ferences as  to  the  best  means  of  meeting  its  objectives  not  only  among 
the  members  of  the  Federal  Trade  Commission  but  also  the  appellate 
courts  and  the  antitrust  bar. 

Notwithstanding  these  differences,  I  strongly  favor  intensified  case 
activity  by  the  Commission  in  the  Robinson-Patman  area.  And  if  I 
were  going  to  make  a  prediction,  I  would  predict  that  in  the  next  3 
years  we  will  probably  issue  more  complaints  and  more  cease  and 
desist  orders  than  we  have  in  the  last  8  years. 

Mr.  Potvin.  Mr.  Chairman. 

Mr,  Hung  ATE.  Yes,  Counsel. 

Mr.  PoTviN.  At  this  point.  Commissioner,  we  are  discussing  this 
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particular  question  with  each  member  of  the  Commission  as  they 
appear. 

Conmiissioner  Elman.  Yes. 

Mr.  PoTviN.  Here  is  what  happened.  Your  new  Chairman  came  up 
and,  in  what  seemed  to  me  just  terribly  explicit  language,  said  that 
while  you  were  going  to  do  a  study  you  are  not  going  to  stand  still 
during  the  study,  you  are  going  to  do  at  least  as  much  or  hopefully 
more  on  Robinson-Patman. 

Commissioner  Elman.  Hopefully  much  more. 

Mr.  PoT^qN.  Yes,  hopefully  much  more,  correct. 

Commissioner  Elman.  I  don't  think  there  is  any  question  about 
what  he  said  and  what  he  meant,  and  he  spoke  for  all  of  us. 

Mr.  PoTviN.  Yes,  it  was  a  consensual  statement,  thus  it  appears  ap- 
propriate to  discuss  it  with  each  of  you  now.  Unhappily,  the  "Pink 
Sheet"  saw  a  latent  ambiguity  or  perhaps  chose  to  interpret,  they  will 
have  to  say  for  themselves,  that  your  new  Chairman  had  said  there 
would  be  a  delay.  The  headline  is  "Moratorium  on  R-P  Complaints." 

Now,  could  you  tell  the  committee  your  conception  of  that  con- 
sensual statement,  and  whether  there  was  any  hidden  moratorium  con- 
tained, as  the  "Pink  Sheet"  claims  ?  •  i  j.  , 

Commissioner  Elman.  Mr.  Potvin,  I  am  not  one  of  the  faithful 
readers  of  the  "Pink  Sheet."  I  heard  about  this  in  a  commission  meet- 
ing yesterday  afternoon  for  the  first  time.  I  haven't  actually  seen  it. 
One' of  the  reasons  I  am  not  a  faithful  reader  of  the  "Pink  Sheet"  is 
that— how  shall  I  put  this— that  I  have  not  been  overly  impressed  in 
the  past  as  to  its  accuracy  with  respect  to  FTC  matters  I  knew  some- 
thing about.  And  I  would  gather  this  item  is  in  the  same  category. 
As  I  say,  I  haven't  read  that,  so  I  am  not  going  to  characterize  it.  But 
I  will  say  with  respect  to  the  Commission's  position  expressed  to  the 
committee  by  Chairman  Weinberger,  there  is  no  doubt  and  ambiguity 
about  it.  It  is  his  hope,  as  it  has  been  the  hope  of  members  of  the 
Commission  in  the  past,  that  we  would  beef  up  our  Robmson-Patman 
Act  enforcement.  It  has  been  a  matter  of  concern  to  us,  to  me,  that 
this  statute  somehow,  to  use  a  phrase  earlier  in  the  statement,  has 
become  an  antitrust  stepchild  that  has  been  relegated  to  a  sort  of  in- 
ferior position.  I  think  the  Commission  has  to  do  something,  and 
something  drastic,  to  restore  respect  in  the  antitrust  bar  and  the  busi- 
ness community  for  this  statute.  _   ^ 

And  I  would  hope  very  much  that  with  a  change  in  administration, 
and  to  a  very  large  extent  we  are  dealing  now  with  matters  of  adminis- 
tration, I  would  hope  that  with  a  change  of  administration,  with  the 
attitude  that  has  been  evidenced  by  the  new  Chairman  with  full  sup- 
port of  the  other  members  of  the 'Commission,  you  are  not  going  to 
see  these  statistics  about  one  litigated  case  for  30  lawyers,  or  80  per- 
cent of  the  investigations  that  are  opened  up,  or  more,  of  them  closed 
without  any  action  taken.  Those  statistics  are,  to  me,  most  depressing. 
I  would  hope  that  we  will  get  much  more  work  out  of  that  staff,  we 
will  get  much  more- when  I  say  "work"  I  am  not  talking  about  how 
many  hours,  I  am  talking  about  output  in  terms  of  complaints,  in 
terms  of  enforcement  action.  I  am  talking  about  complaints  with  ef- 
fective orders.  ISTothing  has  discredited  the  Commission  more,  not 
only  in  this  area  but  in  other  areas,  than  the  Commission's  putting 
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out  cease  and  desist  orders  and  tolerating  a  process  of  bargaining  and 
negotiating  about  compliance  without  getting  penalty  action.  I  have 
written  about  that  publicly.  So  I  think  that  the  President  has  asked 
for  revitalization  of  the  Federal  Trade  Commission,  he  has  asked 
for  unity,  and  he  is  getting  it,  at  least  so  far  as  I  can  see.  And  to  the 
extent  that  I  am  able  to  support,  this  within  the  few  months  left  to  me 
at  the  Commission,  I  will  do  everything  I  can  to  work  towards  those 
goals. 

Now,  intensified  activity,  however,  must  be  more  than  the  playing 
of  a  bureaucratic  numbers  game — it  must  have  substance  as  well  as 
shadow.  Let  me  interpolate  at  this  time  that  nothing  has  bothered  me 
more  than  to  have  people  come  up  here,  complain  about  the  statistical 
record  of  the  present  Commission,  complaining  about  the  Commis- 
sion's lack  of  performance,  people  who  proclaim  very  loudly  that  they 
are  friends  of  the  statute,  friends  of  the  act,  and  so  on,  whose  own 
performance  when  they  were  in  office  was  to  play  a  numbers  game 
which  was  impressive  on  its  face,  but  resulted  in  a  lot  of  orders  that 
were  not  enforced.  Insofar  as  anybody  knows,  we  have  got  darn  little 
empirical  evidence  on  any  of  this,  so  far  as  anybody  knows  it  didn't 
make  a  particle  of  difference. 

Now,  Mr.  Dixon,  whom  I  have  criticized  openly  in  many  respects, 
with  regard  to  his  administration  of  the  Commission,  was  at  least  an 
honest  Chairman  of  the  FTC.  He  did  not  want  to  play  the  numbers 
game,  and  I  give  him  high  marks  for  this.  He  was  interested  in  results. 
And  whether  he  achieved  results  or  not  is  something  about  which 
people  can  disagree,  but  the  record  is  there,  and  people  who  want  to 
make  the  effort  to  explore  it  can  find  it.  You  know  what  the  Commis- 
sion accomplished  or  didn't  accomplish  under  Mr.  Dixon's 
administration. 

And  I  want  to  say  here,  and  I  want  to  put  it  on  the  record,  I  think 
Chairman  Dixon  is  to  be  commended  for  giving  up  that  numbers  game, 
and  for  looking  for  results.  I  don't  think  he  achieved  the  results  that 
he  wanted,  and  there  are  a  lot  of  reasons  for  that.  But  at  least  he  was 
trying,  he  was  trying  to  do  the  right  things  he  wasn't  just  trying  to 
bamboozle  anybody  with  statistics. 

Now,  the  Commission's  Robinson-Patman  Act  cases  should  be  care- 
fully chosen,  thoroughly  investigated,  and  well  supported  by  the 
evidence  required  to  support  the  issuance  of  a  cease  and  desist  order. 

I  am  frankly  disappointed  that  the  Commission  has  received  so 
little  return  for  the  substantial  expenditure  of  resources  it  has  made 
on  Robinson-Patman  enforcement  in  the  last  decade.  The  Commis- 
sion has  allocated  approximately  one-sixth  of  its  total  resources  to 
enforcement  of  the  act,  and  it  maintains  a  large  professional  staff  of 
attorneys — I  believe  it  is  over  30,  or  has  been,  there  are  some  vacancies 
now,  as  there  are,  generally,  throughout  the  Commission — who  devote 
full  time  to  Robinson-Patman  matters.  Yet,  approximately  80  percent 
of  the  most  recent  3,000  Robinson-Patman  Act  matters  investigated 
by  the  Commission's  staff'  were  closed  without  any  further  action  being 
taken.  The  minutes  of  the  Commission,  which  are  before  this  com- 
mittee, reflect  that  the  great  majority  of  these  closings  were  made  by  a 
unanimous  vote  of  the  Commission  in  accordance  with  the  recom- 
mendation of  the  Commission's  Robinson-Patman  staff.  It  is  clear 
that  far  too  many  of  the  Commission's  Robinson-Patman  Act  investi- 
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gations  have  been  dead  end  matters  on  which  too  much  of  our  resources 
were  expended  without  commensurate  benefit  to  the  public. 

I  am  very  pleased  that  the  Commission  is  undertaking  a  thorough 
study,  a  study  which  will  give  us  an  empirical  basis  for  making  an 
evaluation  of  what  we  have  accomplished  and  what  we  have  not  ac- 
complished, and  where  our  enforcement  efforts  should  be  directed. 
We  have  directed  a  thorough  study  of  our  past  efforts  in  the  area 
of  Robinson-Patman  enforcement  as  a  basis  for  determining  how  we 
may  more  effectively  achieve  the  statutory  goals.  I  have  long  sup- 
ported and  urged  such  a  study.  I  urged  it  publicly,  in  fact,  back  in 
1966.  And  there  are  memos  which  I  have  written  to  the  Commission 
which  I  believe  are  before  you,  showing  that  I  privately  urged  that. 

Now,  in  my  view,  the  Commission  needs  satisfactory  answers  to 
the  following  questions:  What  has  the  Commission  accomplished  by 
the  flood  of  consent  orders  it  has  obtained  against  whole  industry 
blocs,  such  as  the  several  hundred  consent  orders  issued  simultaneously 
against  members  of  the  apparel  industry  in  1962?  Have  these  orders 
caused  a  meaningful  change  in  the  competitive  performance  of  the 
industry  or  resulted  in  strengthening  the  smaller  businesses  in  those 
industries  ? 

Now,  I  saw  before  I  got  here  the  statement  which  Chairman  Dixon 
is  to  make  here,  and  he  points  out  properly  that  many  of  the  criticisms 
of  the  act  or  its  administration  are  founded  not  on  empirical  data  but 
rather  on  conjecture,  opinion,  supposition.  And  I  think  that  is  right. 
But  I  would  also  point  out  that  we  don't  have  empirical  data.  We, 
too,  have  to  rely  on  conjecture,  opinion,  and  supposition  in  evaluating 
what  our  own  orders  have  accomplished,  or  what  our  assurances  of 
voluntary  compliance  have  accomplished,  or  what  these  closings  of 
investigations  have  accomplished.  We  are  just  talking  on  a  very  specu- 
lative basis.  We  just  don't  one  way  or  the  other,  and  it  is  about  time 
we  found  out. 

Mr.  HuNGATE.  Yes,  Counsel. 

Mr.  PoTviN.  Commissioner,  of  course  as  Fred  Rowe  and  other  writ- 
ers have  characterized  one  of  the,  again,  anomalies  of  the  Robinson- 
Patman  Act  is  that  it  is  directed  against  sellers  but  really  the  ultimate 
target  are  the  large  buyers. 

Commissioner  Elman.  Not  always. 

Mr.  PoT\^iN.  Not  always. 

Commissioner  Elman.  No.  You  get  a  primary  line  injury  case,  and 
you  are  talking  of  one  seller  trying  to  drive  another  seller  out  of 
business. 

Mr.  PoTviN.  Yes.  But  in  the  garden  variety  secondary  injury,  a 
2(a)  case. 

Commissioner  Elman.  Yes,  particularly  the  2(d)  Weingarfefj-type 
case. 

Mr.  PoTViN.  Yes.  With  respect  to  the  apparel  industry,  what  was 
your  position  on  that,  sir? 

Commissioner  Elman.  Well,  my  position,  which  was  also  tlie  posi- 
tion of  Commissioner  Higginbotham,  was  that  we  ought  to  direct  our 
enforcement  efforts  against  the  large  buyers  to  induce  these  allegedly 
discrimhiatory  promotional 

jSIr.  PoTviN.  So  that  you  felt 

Commissioner  Elman.  We  said  so.  If  you  don't  have  these  public 
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sf  ufements,  there  were  dissenting  statements  by  Commissioner  Higgin- 
botluun  and  me,  and  if  you  don't  have  any  of  that  material,  I  would  be 
glad  to  give  it  to  you  because,  as  far  as  I  am  concerned,  anything  I 
have  ever  done  or  said  within  the  Commission,  and  outside  of  the  Com- 
mission, is  available  to  you,  every  vote  I  have  cast,  the  record  is  there 
and  I  think  it  epeaks  for  itself. 

Mr.  PoTviN.  And  the  rationale  of  your  position  was,  as  I  recall,  that 
the  conduct  sought  to  be  stopped  ^vas  really  that  of  the  large  buyer,  so 
why  not  proceed  directly  against  them  as  it  would  be  more  meaningiul. 

Commissioner  Elman.  Well,  that  is  the  way  it  appeared.  Of  course 
nobody  knew,  because  these  cases  weren't  tried,  they  are  consent  orders 
and  so  on.  I  Fiiight  mention  in  this  connection  that  the  Max  Factor  and 
Shulfon  case,  previously  cited,  goes  into — in  which,  incidentally,  I 
wrote  the  opinion  for  the  Commission,  and  there  was  no  disagreement 
as  to  tlie  enforcement  policy  on  that — goes  into  this  question  of  when 
you  go  against  the  buyer,  when  you  go  against  the  seller,  and  so  on, 
and  i  thauglit  at  the  time  it  was  a  sound  enforcement  policy.  I  doii't 
know.  Unfortunately,  even  though  this  was  written  in  1064,  we  have 
had  practically  no  cases  against  buyers  since  then. 

Mr.  PoTvix.  I  was  going,  Commissioner,  next  to  ask  you  to  distin- 
guish your  position  in  the  apparel  industry  which  we  have,  and  all  of 
these  documents  will  eventually  be  part  of  the  appendix  to  the  record. 

Commissioner  Elman.  Yes.  I  hope  you  make  everything  part  of  the 
record  that  the  Commission  furnished  you. 

JNIr.  PoTViN.  Yes,  sir,  entirely. 

Commissioner  Elman.  I  think  it  would  be  very  useful  and  educa- 
tional. 

Mr.  PoTviN.  And  I  think  certainly  a  great  boon  to  the  antitrust  bar. 

Commissioner  Elman.  As  well  as  students  of  the  administrative 
process. 

Mr.  PoTviN.  Yes,  sir.  Very  true. 

I  was  going  to  ask  you  to  distinguish,  if  you  would,  sir,  your  posi- 
tion in  the  apparel  industry  from  your  position  in  tlie  AMC  matter 
Avhich,  of  course,  was  a  large  buyer. 

Commissioner  Elman.  The  AMC  matter  never  reached  the  Com- 
mission for  a  decision  on  the  record. 

Mr.  PoTviN.  That  is  true,  sir. 

Commissioner  Elman.  And  my  position  on  the  AMC  matter  was 
I  was  in  favor  of  the  consent  orders  that  were  offered  by  the 
respondents.  I  thought  that  those  orders  were  a  useful  and  beneficial 
means  of  dealing  with  the  problems  that  were  raised,  or  at  least  with 
the  violations  that  were  alleged  in  the  complaint.  And  it  seems  to  me 
as  a  matter  of  hindsight  that  the  Commission  would  have  been  well 
advised  to  have  taken  tliese  orders  rather  than,  as  it  eventually  did, 
throw  the  whole  case  out,  throwing  away  hundreds  of  thousands  of 
dollars,  and  God  knows  how  many  man-hours.  I  think  Commissioner 
Nicholson  gathered  the  information  as  to  what  expenditure  of  re- 
sources was  made  in  that  case  and  it  was  all  down  the  drain.  The 
taxpayers  didn't  get  one  penny's  worth  of  benefit  out  of  it.  It  was 
very  unfortunate. 

Mr.  PoTA'iN.  Let's  see.  In  the  Commission  minutes  there  was  much 


940 

iliscussion  on  all  of  these  points,  it  is  terribly  voluminous.  Had  you 
taken  a  position  concerning  the  possible  issuance  of  a  complaint^ 

Commissioner  Elman.  Are  you  talking  now  about  the  original 
issuance  of  a  complaint  against  AMC  ? 

Mr.  PoTviN.  Yes,  sir. 

Commissioner  Elman.  I  think  I  had  some  problems,  as  I  recall,  with 
that  complaint.  I  think  I  had  some  problems  with  the  scope  of  the 
proposed  orders.  I  would  like  to  review  my  records  on  it. 

JNIr.  PoTviN.  Certainly.  It  was  voluminous. 

Connuissioner  Elman.  If  the  minutes  don't  show  the  reasons  for 
uw  vote,  I  will  be  glad  to  furnish  them  to  you.  Although  it  is  going 
to  be  very  hard  to  reconstruct,  if  I  have  to  go  back  into  1964:,  I  don't 
know  when  that  complaint  was  issued,  and  start  reconstructing  reasons 
why  you  voted  as  you  did.  All  I  can  say  is,  at  the  time  it  came  up  we 
had  staff  recommendations,  we  had  staff  memos.  It  is  my  practice  in 
all  matters,  and  I  am  sure  it  was  followed  in  that  matter,  to  study 
tliese,  and  if  the  reconnnendation  of  the  staff'  appeared  to  be  well 
founded,  to  support  it.  If  I  had  some  problem  with  it,  I  would  raise 
it  at  the  Coiumission  table,  or  circulate  a  memo  on  it,  and  the  matter 
would  eventually  be  put  to  a  vote.  There  are  literally,  I  don't  know, 
hundreds  of  complaint  actions  which  the  Commission  took  in  the 
])ast  8  or  9  years.  And  I  think  that  the  number  of  instances  in  which 
I  did  not  support  the  staff  recommendations  or  in  which  I  voted  not 
to  issue  the  complaint  where  the  majority  voted  to  issue  the  complaint, 
was  very  limited,  it  was  a  very  small  number. 

And  I  am  sure  that  the  AINIC  case  was  given  careful  consideration 
at  the  precomplaint  stage,  as  it  was  in  the  later  stages,  and  if  I 
voted  as  I  did  I  must  have  had  a  c'ood  reason  for  it  at  the  time. 

(The  information  referred  to  follows:) 

April  1,  1964. 
The  Commission 
Philip  Elman 
Associated  Merchandising  Corporation,  et  al.  File  No.  601  0059. 

I  am  not  convinced  that  this  complaint  should  issue  at  any  time,  but  I  am  quite 
sure  that  it  should  not  issue  now. 

The  staff  itself  indicates  some  uncertainty  about  the  strength  of  its  case ;  it 
raises,  but  does  not  answer,  the  serious  questions  outlined  in  Commissioner  Reil- 
ly's  memorandum.  Moreover,  the  staff  does  not  even  mention  what  must  be  a 
grave  problem  here:  the  burden,  under  Automatic  Canteen,  of  coming  forward 
with  evidence  of  AMC's  knowledge  that  the  preferential  prices  which  it  received 
were  not  justifiable.  At  the  least,  this  matter  should  be  returned  to  the  staff  for 
further  consideration. 

Most  important,  I  believe  that  no  purpose  would  be  served  by  our  issuing  this 
complaint  now.  Our  recent  decision  in  Joseph  A.  Kaplan,  Docket  7813,  has  put 
AMC's  suppliers  on  notice  that  preferential  prices  to  AMC  are  illegal.  This  alone 
should,  as  a  practical  matter,  stop  the  prictices  challenged  by  this  complaint. 
The  Supreme  Court  has  endorsed  such  preventive  use  of  2(f)  :  "for  §  2(f)  was 
explained  in  Congress  as  a  provision  under  which  a  seller,  by  informing  the  buyer 
that  a  proposed  discount  was  unlawful  under  the  Act.  could  discourage  undue 
pressure  from  the  buyer."  Automatic  Canteen  Co.  v.  FTC.  346  U.S.  61,  73  (19.53). 

I  move  that  this  matter  be  returned  to  the  staff  to  be  held  until  after  our  order 
in  Kaplan,  if  sustained,  becomes  final.  If  our  order  in  Kaplan  is  not  sustained, 
the  staff  should  re-submit  this  case  to  us.  However,  if  our  order  iu  Kaplan  is  up- 
held and  becomes  final,  then  three  months  thereafter  the  staff  should  investigate 
and  report  to  the  Commission  whether  AMC  is  buying  at  preferential  prices  from 
the  six  suppliers  listed  on  pages  6  to  7  of  the  staff  memorandum  or  otherwise 
violating  2(f). 
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Mr.  Wertheimer.  Mr.  Chtrrman. 

Mr.  HuNGATE.  Yes.  „     n    ,       ^  ^i  .•         -P 

Mr.  Wertiieimer.  In  the  same  area,  you  talked  about  the  question  ot 
FTC  cases  being  brought  against  large  buyers.  It  is  your  feeling,  isn't 
it,  that  not  much  action  had  taken  place  in  this  area  ?  _ 

Commissioner  Elmax.  Yes.  There  have  been  very  few— AjNIC  is 
one  case.  Another  case  is  the  Suburban  Propane  case,  which  was  a 
2(f)  case,  which,  unfortunately,  also  has  gone  doAvn  tlie  dram,  that 
case  has  ended.  The  cases  which  the  Commission  in  the  Max  Factor 
and  Shulton  opinion  directed  its  stalT  to  bring,  you  know,  were  cases 
against,  say,  department  store  buyers,  putting  pressure  on  suppliers 
in  connection  with  promotional  events  and  so  on.  There  are  investiga- 
tions going  on  but  very  little  has  come  to  the  Commission  level. 

JSIr.  WERTHEnrER.  Do  you  consider  this  is  a  basic  weakness  in  terms 
of  the  Robinson-Patman  enforcement  ? 

Commissioner  Elmax.  I  think  it  is  a  basic  shortcoming  in  the  Com- 
mission's past  activities  in  Robinson-Patman  enforcement  which  I 
hope  will  be  remedied  in  the  future.  I  don't  think  there  is  any  short- 
coming in  the  statute.  I  think  that  almost  all  the  problems  that  we  have 
had  are  problems  that  could  have  been  dealt  with,  from  my  standpoint, 
better  administration. 

^Ir.  Wertiieimer.  You  are  aware  of  the  criticisms  that  have  been 
raised  along  the  lines  that  wdiile  the  act  was  basically  designed  to  deal 
VA'ith  the  problems  of  large  buyers,  in  too  many  instances  enforcement 
has  not  been  directed  against  large  buyers  but  rather  against  small 
firms. 

Commissioner  Elman.  Yes ;  I  am  aware  of  that  criticism  and  I  think 
it  is  justified  on  the  basis  of  lack  of  action. 

Mr.  Wertiieimer.  Thank  you. 

]\Ir.  Hungate.  Mr.  Oden. 

Mr.  Odeist.  Commissioner,  while  we  are  on  the  point  of  issuance  of 
complaints,  during  the  hearing  a  question  has  come  up,  a  point  has 
come  up  about  the  Commission's  practice  of  issuing  dissenting  opin- 
ions to  the  issuance  of  complaints.  I  wonder  whether  you  could  direct 
some  comments  toward  what  you  feel  is  the  propriety  of  doing  so, 
the  utility  and  the  reason  behind  a  Commission  member  issuing  a  dis- 
sent when  the  Commission  issues  a  complaint. 

Commissioner  Elmax.  You  say  the  practice,  which  implies  it  is 
done  very  often.  I  would  say  again,  there  have  been  hundreds  and 
hundreds  of  complaint  actions  the  Commission  has  taken  generally 
across  the  board,  since  I  joined  the  Commission.  And  there  have  been 
relatively  few  cases  in  which  there  have  been  private  dissents  from 
the  issuance  of  complaints.  Most  of  our  actions,  as  you  can  see  from 
your  records  are  unanimous. 

So,  to  put  it  in  perspective,  there  have  been  very  few  negative  votes 
on  the  issuance  of  complaints.  Now,  of  the  cases  in  which  there  have 
been  negative  votes  privately,  at  the  Commission  table,  on  the  issuance 
of  complaints,  only  an  extremely  small,  tiny  percentage  of  those  have 
there  been  dissents  from  the  issuance  of  the  complaint  made  public. 
And  if  there  is  a  culprit  here,  it  is  I,  because  I  have  done  so,  but  I 
would  say  T  don't  think  I  have  publicly  dissented  from  the  issuance 
of  a  complaint  in  more  than  what,  four  or  five  cases,  something  like 
that,  over  a  period  of  9  j^ears.  It  is  hardly  a  practice. 
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Mr,  Oden.  I  didn't  mean  to  refer  to  it  as  a  practice.  That  was  a  bad 
choice  of  words  on  my  part. 

Commissioner  Elman.  It  is  a  very  exceptional,  unusual  action  ^yllicll 
I  would  hope  that  in  the  few  months  I  have  left  on  the  Commission  1 
will  not  have  to  take  again.  But  when  I  did  it  I  thought  it  was  justi- 
fied and  in  the  public  interest  because — let  me  enlarge  on  this — the 
issuance  of  a  complaint  is  very  different  from  a  decision  as  to  whether 
there  is  a  violation  of  law  that  you  make  on  the  record  after  a  case  is 
tried  before  an  examiner  and  it  comes  back  to  you  on  appeal.  This  is 
a  decision  that  you  make  as  to  how  best  to  enforce  the  law,  wliether  to 
issue  a  complaint  against  A,  or  to  issue  it  against  B ;  whether  you  are 
going  to  proceed  one  route  or  another  route,  and  so  on.  You  are  talking 
now  about  managerial,  prosecutorial  discretion ;  all  those  things. 

Now,  the  Commission  makes  that  decision,  and  there  is  a  negative 
vote  on  it.  The  negative  vote  may  be  based  on  those  considerations,  or 
it  may  be  based  on  the  feeling  tliat  the  complaint  is  not  properly 
drawn,  or  tliat  the  theory  of  the  case  is  wrong,  or  that  there  may  be 
a  violation  but  they  haven't  spelled  it  out  right,  or  else  that  the  order 
proposed  is  not  adequate.  A  negative  vote  can  be  based  on  all  of  these 
considerations  or  any  of  them.  Now,  when  you  publicly  dissent  from 
the  issuance  of  a  complaint,  as  I  have,  you  are  not  telegraphing  that 
you  are  going  to  vote  against  a  cease  and  desist  order  if  on  the  record 
the  evidence  of  violation  of  law  is  shown.  You  are  not  making  any 
judgment  whatsoever  as  to  what  is  going  to  be  in  the  record  or  what 
judgment  you  are  going  to  draw  from  that  record  on  the  basis  of  the 
evidence. 

Now,  on  whether  it  is  a  wise  thii-jg  and,  as  I  say,  it  is  a  most  unusual, 
exceptional  action  to  publicize  it,  I  am  a  great  believer  in  the  Freedom 
of  Information  x\cf",  and  the  pliilosophy  underlying  it.  I  Iselieve  in  an 
open  Government,  I  think  the  public  ought  to  know  Avhat  Government 
agencies  are  up  to.  When  the  Federal  Trade  Commission  issues  a  com- 
plaint, that  is  a  matter  of  public  interest.  We  said  so  in  the  Cinderella 
case  where  Ave  went  to  the  court  of  appeals  and  told  them  we  were 
justified  in  issuing  press  releases  on  the  issuance  of  a  complaint  where 
the  respondent  said  that  was  a  form  of  prejudgment.  We  said  no,  peo- 
ple are  entitled  to  know  when  we  issue  a  complaint.  Well,  it  seemed  to 
me  that  on  some  rare  and  unusual  occasions  where  we  issued  a  com- 
plaint, the  ])ublic  was  entitled  to  know,  the  respondent  was  entitled  to 
know  that  I  didn't  think  it  was  a  wise  and  sensible  and  appropriate 
thing  for  the  Commission  to  do. 

Now,  as  I  say,  I  b.ave  done  this  in  a  few  cases.  I  don't  apologize  for 
them.  I  think  what  I  did  at  the  time  was  right  and  justified  by  the  par- 
ticular circumstances.  And  if  anybody  believes  that  my  publicly  dis- 
senting from  the  issuance  of  a  complaint  means  that  I  will  not  exercise 
a  full  and  unbiased  and  objective  judgment  on  the  record  of  the  case 
when  it  comes  before  me  in  my  judicial  ca^^acity,  they  just  don't 
know  me. 

]Mr.  HuxGATE.  Pardon  me  just  a  moment.  Yes,  Counsel. 

]Mr.  Oden.  Commissioner,  that  is  not  exactly  what  I  was  trying  to 
get  to.  I  am  sure  respondent's  counsel  and  res])ondent  and  the  staff 
realize  that  when  the  case  is  appealed  to  the  Commission  it  will  be 
examined  on  its  facts.  The  fact  is  that  once  the  Commission  in  the 
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issuance  of  a  complaint  files  a  dissenting  opinion,  even  a  rarity,  say 
two  or  three  times  in  a  lU-year  period,  the  tirst  thing  is  the  psycho- 
logical implication  it  has  with  the  Commission  staff  itself,  to  the  hear- 
ing examiner,  to  the  respondent  himself,  and  it  seems  like  this  is  one 
guaranteed  way  of  the  Commission  getting  an  automatic  appeal  from 
the  liearing  examiner's  decision,  even  though  the  respondent's  counsel 
might  know  that  you  are  going  to  review  an  occasional  fact  from  the 
hearing  examiner's  opinion,  they  still  have  that  feeling,  well  one  Com- 
missioner for  sure  felt  so  strongly  against  the  issuance  of  a  complaint 
that  he  publicly  acknowledged  his  feeling,  and  wdiere,  in  the  adminis- 
trative process,  where  an  agency  issues  a  complaint,  it  is  issued  in  the 
name  of  the  agency  and 

Commissioner  Elman.  Well,  I  think  you  are  wrong  on  several  counts. 
First  of  all,  there  is  no  necessary  implication,  when  you  publicly  dis- 
sent from  the  issuance  of  a  complaint,  that  you  feel  so  strongly  about 
the  merits  of  the  case  or  lack  of  merits.  There  is  no  implication  that 
3'ou  tliink  it  is  a  weak  case. 

Secondly 

]Mr.  HuNGATE.  Pardon  me.  Right  there,  let  me  try  to  understand 
tliis  better.  Can  you  give  us  a  concrete  example,  the  facts  of  what  hap- 
]:)ened  in  this  situation,  why  you  would  privately  dissent  or  publicly 
dissent. 

Commissioner  Elmax.  Let  me  give  you  two  examples.  One  was  a 
case  involving  S.  &  H.  trading  stamps,  where  I  publicly  dissented  from 
the  issuance  of  a  complaint,  right  on  it.  I  didn't  write  any  opinion,  I 
just  dissented.  And  that  case  was — my  reason  for  dissent  was  I  thought 
that  the  way  to  deal  with  the  trading  stamp  problem  was  really  legis- 
lative or  rulemaking.  I  thoufrht  it  was  a  basic  general  pervasive  prob- 
lem and  I  didn't  think  that  just  suing  one  company  on  the  theory  on 
which  that  company  was  being  sued,  getting  a  cease-and-desist  order 
against  that  one  company,  was  wise  law  enforcement.  I  voted  against 
the  complaint. 

The  case  was  tried  before  a  hearing  examiner;  a  record  was  made,  it 
was  appealed  to  the  Commission,  The  Commission  entered  findings  of 
violation  of  law  and  a  cease-and-desisit  order.  I  concurred.  I  joined  in 
that.  I  didn't  dissent  from  that,  but  I  felt  it  necessary  to  state  at  that 
point  why  I  had  dissented  earlier  and  why  I  was  concurring  in  the 
order.  That  Avas  one  example. 

The  other  example  is  a  matter  which  is  currently  in  adjudication, 
and  it  is  these  brokerage  cases  in  the  lettuce  industry  in  California, 
where  I  wrote  a  rather  strong  dissent  from  the  issuance  of  a  complaint. 
Now,  there  I  relied  on  what  I  would  call,  generally  speaking,  public 
interest  considerations. 

Mr.  HuNGATE.  I  don't  think  the  purpose  of  the  committee  is  intend- 
ing to  seek  to  influence  or  invade  the  province  of  the  Commission.  I 
want  you  to  be  fully  aware  of  that.  And  your  statement  is  simply 
what  you  care  to  make  on  that. 

Commissioner  Elmax.  Yes. 

Mr.  HuxGATE.  And  I  say  at  the  same  time  in  a  case  in  which  you 
entered  a  ruling  and  have  not  set  forth  your  reasons,  I  am  not  thor- 
oughly satisfied  whether  we  are  entitled  to  pry  into  your  mind,  and 
have  no  objective  to  do  so.  But  in  cases,  of  course,  where  you  have  made 
a  public  statement  of  it  or  care  to,  we  would  like  to  hear  it. 
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Commissioner  Elman.  I  am  reluctant  to  talk  about  a  pending 
case,  but  there  are  so  few  instances  ^Yhere — offhand  I  don't  recall  an- 
other one  where  I  wrote  a  dissenting  statement  of  that  length. 

Mr.  HuNGATE.  You  have  written  a  dissenting  statement  which  is  a 
matter  of  public  record ;  is  that  right  ? 

Commissioner  Elman.  I  would  suggest  that  you  ought  to  put  it  in 
the  record  at  this  point  rather  than  to  have  me  paraphrase  it.  You  will 
find  nothing  in  that  dissenting  statement  on  the  issuance  of  the  com- 
plaint which  should  lead  any  reasonable  person  to  have  anj-  doubts 
whatsoever  as  to  my  objectivity  in  dealing  with  the  issues  of  fact  and 
law  on  the  record  of  the  case  when  it  eventually  comes  to  the  Commis- 
sion for  decision, 

Mr.  Oden.  Well,  Commissioner,  as  your  statement  says,  you  are 
trying  to  project  in  the  future  rather  than  discuss  the  past- 
Commissioner  Elman.  Yes. 

Mr.  Oden.  This  was  my  reason  for  asking  that,  not  any  case  pending 
Or  any  complaint  that  was  issued  previously,  but,  to  use  a  well-coined 
term,  snow^ball  effect  where  one  public  dissent  to  a  complaint  starts, 
and  it  becomes  easier,  in  not  only  the  Federal  Trade  Commission,  but 
in  the  whole  administrative  process.  I  should  have  couched  my  ques- 
tion not  in  terms  of  the  FTC. 

Commissioner  Elman.  I  agree  with  you.  It  would  be  a  verv  un- 
fortunate  thing  if  you  had  that  become  a  practice. 

You  referred  to  the  "Pink  Sheet"  carrying  an  article.  There  was 
an  article  the  other  day  in  the  New  York  Times,  which  is  on  my  read- 
ing list,  there  was  an  article  about  the  Federal  Trade  Commission 
last,  what  was  it,  Monday — Monday,  which  quotes  me  as  saying  that 
"you  have  seen  my  last  dissent."  Of  coure,  it  expresses  more  a  hope 
than  a  prediction,  but  it  does  express  my  basic  philosophy  about  dis- 
sent. I  am  not  by  nature  a  dissenter,  even  though  I  have  written  quite 
a  number  of  dissenting  statements  in  the  past  few  years.  Before  I  came 
to  the  Commission  I  used  to  argue  cases  in  court,  the  Supreme  Court, 
and  I  loved  to  win  cases  and  win  arguments.  And  when  you  dissent, 
Mr.  Chairman,  you  are  advertising  to  the  whole  world  publicly  that 
you  have  lost  your  argument,  you  haven't  been  able  to  persuade  your 
fellow  Commissioners,  and  you  are  a  loser.  And  I  didn't  like,  or  relish, 
th'e  role  of  a  dissenter.  I  dissented  only  when  I  thought  it  was  my  duty 
to  dissent,  and  I  dissented  in  terms  that  I  thought  would  be  clear  and 
understandable  to  the  public  and  to  tlie  bar  as  to  why  I  was  dissent- 
ing. But  I  would  hope  that,  again  speaking  of  the  future,  that  we  are 
entering  a  period  where  members  of  the  Commission  will  stop  fight- 
ing, privately  as  well  as  publicly,  and  that  we  will  work  together  and 
we  will  enter  an  era  of  cooperation  rather  than  confrontation  and 
disputation,  and  make  progress  and  do  a  better  job  of  enforcing  these 
laws — one  of  which  is  the  Eobinson-Patman  Act. 

INIr.  ITfxgate.  Do  you  have  another? 

]\Ir.  Odex.  Yes,  Mr.  Chairman. 

Like  I  said  before,  I  should  have  probably  couched  my  question  not 
in  terms  of  the  FTC  but  I  am  sure — in  fact,  I  know  you  are  aware,  it 
has  been  i-aised  time  and  time  again  about  the  whole  administrative 
pi'ocess  and  the  fact  that  a  panel  of  commissioners  not  onlv  issue  a 
complaint  on  what  it  feels  are  the  merits  of  the  case  and  all,  this  is 
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what  I  was  trying  to  get  to.  Not  only  has  that  criticism  been  leveled 
several  times  about  the  quasi- judicial  agencies,  but  also  on  the  issuance 
of  a  complaint.  I  guess  it  would  be  a  bad  day  when  decisions  were 
decided  on  issuance  of  a  complaint  rather  than  an  appellate  process. 

Commissioner  Elman.  That  is  right.  You  see,  I  said  before  that  you 
were  wrong  on  two  counts.  I  didn't  get  around  to  the  second  count, 
Mr.  Oden.  This  argument  can  be  turned  around.  You  say  that  if  a 
commissioner  dissents  from  the  issuance  of  the  complaint,  this  makes 
the  complaint  counsel  feel  that  he  has  a  harder  burden  to  carry.  Well, 
look  at  it  from  the  respondent's  standpoint.  If  five  commissioners 
unanimously  issue  a  complaint  against  his  company,  after  they  have 
examined  the  evidence,  now  you  can  tell  the  respondent  over  and  over 
again,  play  a  j^honograph  record,  about  how  you  haven't  made  any 
prejudgment  about  it  and  so  on,  but  a  respondent's  lawyer  may  feel 
that  after  you  voted  to  issue  the  complaint,  that  there  is  a  sort  of  a 
burden  of  going  forward  that  has  shifted  to  him.  So  this  thing  works 
both  ways. 

Mr.  HuxGATE.  Mr.  Potvin. 

Mr.  PoiTix.  Thank  you,  Mr.  Chairman. 

First  of  all,  I  think  it  is  of  central  importance  at  about  this  point 
in  the  record  to  make  one  point  as  loudly  and  clearly  as  I  can.  I  cer- 
tainly hope  that  none  of  the  questions  that  have  been  propounded  to 
you  have  in  any  way  given  you  the  impression  that  anyone  is  attack- 
ing either  your  integrity,  your  sincerity,  your  competence.  I  don't 
think  there  is  any  question  but  that  your  record  in  public  life  reveals 
that  you  are  a  person  of  the  utmost  integrity  and  sincerity,  and  you 
are  certainly  extraordinarily  competent.  It  would  be  highly  unfortu- 
nate if  there  were  any  even  residual  or  peripheral  ambiguity  in  this 
record  on  that  point. 

Commissioner  Elman.  Mr.  Potvin,  it  never  entered  my  mind  that 
that  was  the  purpose  of  these  questions.  We  are  here  to  clear  the  air, 
and  I  think  these  hearings  have  served  a  very  useful  purpose,  and 
from  my  own  personal  standpoint  they  have  given  me  an  opportunity 
to  inform  the  committee,  and  through  you  the  public,  about  how  the 
Commission  has  actually  operated  in  this  area.  And  mistakes  have 
been  made.  I  contributed  my  fair  share  to  those  mistakes,  and  I  think 
we  ought  to  see  what  we  all  can  do  together  to  prevent  the  recurrence 
of  those  mistakes.  But  attacks  on  my  integrity — it  never  entered  my 
mind,  that  anyone  would  either  make  such  attacks  or  have  any  basis 
for  them. 

Mr.  Potvin.  Commissioner,  on  this  question  of  dissenting  and  so 
forth,  one  of  the  things  that  we  continue  to  hear  both  from  the  reports 
that  have  been  published  and  from  individual  witnesses  that  have  ap- 
peared and  others  that  were  simply  interviewed  at  the  staff  level,  is 
the  lack  of  morale  of  the  staff.  Do  you  feel  that  the,  well,  public  clis- 
array,  so  to  speak,  we  hear  used  the  "air  of  confrontation"  phrase,  has 
added  to  that,  and  could  you  discuss  the  interplay  between  the  right 
and  need  of  the  public  to  know  and  the  question  of  staff  morale  and  a 
unified,  cooperative  commission? 

Commissioner  Elman.  Yes.  Well,  I  think  that,  so  far  as  possible, 
reform  of  an  agency  should  come  from  within,  that  where  you  are  a 
member  of  an  agency,  as  I  have  been  these  years,  your  duty  where  you 
find  the  need  for  reform,  where  you  find  the  basis  for  criticism,  your 


946 

duty  is  to  work  from  within  and  try  to  solve  these  problems  and  make 
these  corrective  actions  from  within. 

This  presupposes  an  atmosphere  in  which  these  reforms  can  be  ac- 
complished. To  a  very  lar^^e  extent,  I  think,  in  my  own  judgment- 
others  will  disagree,  I  am  sure  former  Chairman  Dixon  will  disagree, 
as  he  has  a  right  to  disagree,  and  there  is  a  basis  for  disagreement — it 
has  been  my  judgment  to  a  very  large  extent  that  the  problems  of  the 
FTC  have  been  administrative,  they  have  dealt  with  the  selection  of 
cases,  the  allocation  of  priorities,  a  lot  of  things  that  the  Commission 
itself  as  a  practical  matter  could  not  do.  It  has  had  to  rely  to  a  very 
considerable  extent  on  the  staif  and  executive  direction,  supervisors, 
and  so  on. 

A  point  was  reached  where  I  found  it  necessary  to  vent  publicly  my 
dissatisfaction  and  to  express  my  position  on  what  I  felt  was  an  in- 
adequate performance  of  the  Commission,  in  this  area  and  other  areas. 

I  felt  that  in  order  sometimes  for  other  members  of  the  Commis- 
sion to  listen  to  me,  I  had  to  write  a  forceful  dissent.  In  many  instances 
the  dissent  which  I  circulated  to  the  other  members  of  the  Commission 
never  came  out,  because  the  other  members  of  the  Commission 
and  I  were  able  to  resolve  the  differences.  Those  dissents  served  a  use- 
ful purpose  even  though  they  never  came  out. 

I  sometimes  said  that  some  of  my  best  dissents  were  buried  away  in 
the  files.  One  of  those  dissents  was  the  dissent  in  the  AMC  case. 

Mr.  PoTviN.  Even  some  on  the  surface  were  not  noted  for  their  mu- 
ted tone,  such  as  Dean  Milk. 

Commissioner  Elman.  Not  at  all.  I  am  not  noted  for  my  muted  tone, 
Mr.  Potvin.  As  an  advocate,  before  I  came  to  the  Commission,  I  felt 
that  the  easiest  and  most  direct  way  to  communicate  was  in  short, 
simple  sentences  in  which  the  meaning  would  not  be  in  any  doubt. 

Now,  I  regret  as  much  as  anybody  that  there  has  been  public  dis- 
agreement. I  think  it  has  adversely  affected  morale.  I  think  there  has 
been  a  lack  of  communication  to  a  substantial  degree  between  the 
members  of  the  Commission  and  the  staff,  particularly  the  younger 
members  of  the  staff.  I  think  many  members  of  the  staff  have  been  un- 
fairlv  hurt  bv  these  blanket  criticisms  of  the  staff  generallv.  I  think 
it  has  been  unfair  to  them  because  the  Commission,  like  every  other 
institution,  like  every  other  agency  of  Government,  has  its  share  of 
high  minded,  able,  dedicated  people.  It  also  has  its  share  of  people 
who  stopped  doing  effective  work  years  ago.  And  any  blanket  indict- 
ment will  hurt  the  former  as  well  as  the  latter,  and  you  can't  name 
names,  it  would  be  unfair  to  name  names.  So  this  is  all  very  deplora- 
ble, and  I  regret  it,  but  I  will  say  this.  Out  of  this  process,  out  of  this 
process  of  public  criticism  of  the  Commission  has  come  reform.  I  think 
if  I  were  to  do  it  all  over  again  there  might  be  some  tilings  I  would 
do  differently,  but  I  think  on  the  whole  it  would  liave  done  the  Com- 
mission a  disservice,  it  would  have  done  the  public  a  disservice,  it 
would  have  done  the  Congress  a  disservice  for  me  to  have  kept  quiet 
about  things  at  the  Commission  which  seemed  to  me  were  in  need  of 
urerent  reform. 

Mr.  HuNGA'i'E.  Mr.  Commissioner,  Ave  must  hope  that  in  at  least 
one  decision  a  large  number  of  its  members  were  not  doing  their  most 
effective  work  years  ago. 
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Thank  jou.  Please  proceed. 

Commissioner  Elman.  If  I  may  just  finish  this  statement.  I  don't 
mind  any  interruptions.  The  questions  are  welcome. 

The  second  point  as  to  which  I  think  the  proposed  study  of  the 
Robinson-Patman  Act  administration  should  cover  is,  what  has  been 
the  extent  of  compliance  with  the  Commission's  Robinson-Patman 
orders  ?  There  have  been  virtually  no  civil  penalty  actions  for  violation 
of  the  Commission's  Robinson-Patman  2(a)  orders  in  the  entire  history 
of  the  act.  It  is,  perhaps,  worse  to  issue  an  order  whicli  carries  no  etl'ec- 
tive  sanctions  for  violations  than  to  issue  no  order  at  all ;  unenforce- 
able and  unenforced  orders  lead  to  disrepect  of  the  law  and  disregard 
of  the  law  and  of  the  agency  issuing  such  orders. 

Third,  what  can  the  FTC'  do  to  dissipate  the  widespread  view  that 
the  Robinson-Patman  Act  is  the  "paper  tiger"  of  antitrust  laws?  As 
an  initial  step,  would  not  a  few  well  chosen  test  cases  in  varying  areas 
of  the  economy,  under  different  sections  of  the  statute,  be  the  most 
appropriate  means  to  achieve  this  end  ? 

Wise  administration  of  the  Robinson-Patman  Act,  under  a  clear 
program  of  definable  goals,  will  produce  a  stronger  price  discrimina- 
tion law  which  will  play  a  more  meaningful  role  in  antitrust  admin- 
istration and  which  will  have  a  rene^^'ed  respect  from  the  business 
community  and  the  bar.  Enforcement  policy  under  the  act  must  be 
based  on  business  realities,  and  not  on  abstract  theories.  The  objectives 
of  the  law  must  always  be  kept  in  mind.  The  Commission  should  strive 
to  effectuate  the  basic  policies  of  the  act.  and  it  shouldn't  be  im- 
prisoned by  what  it  regards  as  a  literal  interpretation  of  the  statute. 
Now,  for  example,  in  writing  my  se])arate  dissenting  opinion  in  the 
Fred  Meyer  case,  I  was  guided  by  the  essential  purposes  of  the  act 
in  ])roposing  an  expansive  definition  of  "purchaser,"  as  used  in  section 
2(d)  of  the  act,  and  the  Supreme  Court  eventually  held  that  defi- 
nition that  was  proposed  by  me  in  my  dissent,  even  though  it  was 
opposed  by  both  sides,  both  the  Commission  and  the  respondent 
opposed  it,  and  was  not  briefed  and  argued  to  the  Court,  and  the 
Supreme  Court  reached  down  and  adopted  the  definition  I  had  urged 
in  my  dissent. 

Xow,  if  there  is  any  indication  or  any  further  indication  you  need  as 
to  my  general  philosophy  as  to  how  tlie  Robinson-Patman  Act  should 
be  enforced,  I  think  you  can  look  to  that. 

Xow,  in  sum,  I  would  say  that  while  tlie  Commission's  past  i-ecord 
in  Robinson-Patman  matters  mav  not  be  impressive,  better  perform- 
ance by  the  Commission,  with  better  results  in  the  public  interest,  is,  in 
my  opinion,  not  a  Utopian  dream  but  I  think  a  very  realistic  and  rea- 
sonable and  attainable  objective. 

]Mr.  HuNGATE.  Commissioner,  I  certainly  thank  you  for  your  very 
conscientious  and  vigorous  statement  of  your  view  of  the  appropriate 
role  of  the  Commission  and  the  role  it  could  play  in  the  future. 

Mr.  Wertheimer,  do  you  have  any  questions? 

Mr.  Wkkti'teimfr.  Just  one.  Before  that,  I  Avould  also  like  to  com- 
pliment the  Commissioner  on  his  very  excellent  and  enlightening 
statement. 

Commissioner  Elmax.  Thank  you  A'ery  much. 

Mr.  Wf.rthetmer.  In  this  day  and  age  of  the  consumer,  we  have  had 
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people  on  all  sides  of  the  Eobiiison-Patman  Act  arguing  that  their 
views  would  in  the  end  produce  the  best  benefits  for  the  consumers  of 
this  country.  Could  you  comment  on  the  role  of  the  Robinson-Patman 
Act  and  its  effect  on  the  consumers  ? 

Commissioner  Elman.  Well,  every  antitrust  law,  including  the  Rob- 
inson-Patman Act,  when  you  enforce  the  antitrust  laws  you  preserve 
competition.  When  you  protect  the  economy  against  monopoly  you  are 
favoring  the  consumer  in  a  very  real,  meaningful  Avay.  The  Com- 
mission's action  in  the  Tetracycline  case,  for  example,  which  was  an 
antitrust  case,  was  probably  the  most  beneficial  proconsumer  action 
the  Commission  has  taken  in  the  years  I  have  been  there. 

Mr.  Wertheimer.  Thank  you,  ]\ir.  Chairman. 

Mr.  HuNGATE.  Mr.  Oden.  ^ 

Mr.  Odeist.  Mr.  Commissioner.  I  onlv  have  one  last  comment.  Re- 
ferring to  the  dissent  and  the  lively  discussion  the  Commission  has 
had.  Commissioner  Jones  at  one  time  remai-ked,  "Well,  we  don't  want 
you  to  accuse  us  of  being  a  dead  agency."  And  I  think  it  is  appropriate 
to  a  certain  extent. 

Commissioner  El^iax.  The  Commission  is  very  far  from  dead.  I 
Hi  ink—from  my  own  standpoint,  for  whatever  it  is' worth — I  think  the 
FTC  is  the  most  interesting  agency  in  Washington.  I  think  it  has 
been  given  the  most  challenging  job.  I  think  if  you  are  a  member  of 
i\\&  Commission  or  have  been  for  the  last  few  years,  you  will  find  it 
has  been  a  very  frustrating  job.  There  is  so  much  you  could  do  and 
you  fall  so  far  short  of  accomplishing  what  vou  would  like  to  do. 
But  dead?  Why,  that  is  absurd.  The  Commission  is  far  from  dead. 
And  whatever  life  the  Commission  has  had  it  seems  to  me  will  be  en- 
larged in  the  next  few  years.  That  is  my  hope. 

Mr.  HuxGATE.  Commissioner,  could  you  give  us  one  example  from 
a,  concluded  matter  of  a  situation  where  there  would  be  a  per  se  viola- 
tion— we  have  discussed  this  before — but  where  you  would  not  deem  it 
wise  to  institute  prosecution  under  the  act  ? 

Commissioner  Elmax.  Well,  in  the  price-fixing  field,  for  example, 
it  IS  almost  inconceivable  tliat  you  would  not  bring  a  case.  I  mean,  the 
situation  which  this  committee  dealt  with  back  in'l063  was  a  rare  one. 
T  would  say  generally  when  dealing  with  Sherman  Act  per  se  viola- 
tion, you  almost  automatically  issue  a  complaint,  or  if  you  are  over 
at  the  Department  of  Justice  you  bring  a  case  if  you  have  got  the 
manpower  and  resources  to  bring  it.  Tf  you  don't  have  the  people  to  do 
it,  you  don't  do  it.  But  assuming  you  have  got  the  capacity  to  do  it,  it 
seems  to  me.  Congress  has  made  a  iudgment.  Congress  has  determined 
that  where  you  have  got  that  kind  of  violation  there  is  injury  to  the 
public,  and  your  prosecutorial  judgment  in  that  kind  of  situation  is 
relativelvrare. 

Now,  in  the  Robinson-Patman  per  se  situation,  it  isn't  as  simple  as 
thnt,  because  you  have  got  problems  of  whether  vou  want  to  proceed 
against  sellers,  against  buyers,  the  problem  whether  vou  want  to  pro- 
ceed against  particular  sellers  or  others.  T  think  Mr.  Gercke  men- 
tioned here  the  other  day  that  the  Commission  mnde  a  number  of 
mistakes  by  going  against  No.  5  nnd  getting  an  order  against  him 
which  turned  out  to  be  Avorthless  because  he  Avould  hn^p  ^  built-in 
meeting-competition  defense  against  one,  two.  three,  and  four.  In  that 
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kind  of  situation  you  do  have  to  make  a  judgment  even  on  per  se,  who 
you  sue,  wliat  will  be  the  \alue  of  the  order  if  you  get  it,  how  much 
compliance  will  you  get?  These  are  sometimes  relatively  simple  judg- 
ments to  make,  sometimes  they  are  rather  difficult.  But  there  is  no  way 
of  avoiding  them. 

Mr,  HuNGATE.  Not  feasible  or  practical  or  permissible,  or  whatever, 
to  bring  against  both  the  buyer  and  the  seller  or  all  buyers  and  sellers 
involved.  That  would  not  be  a  feasible  solution  ? 

Commissioner  Elman.  Sometimes  it  is,  depending  on  the  size  of  the 
industry.  Now,  I  think  if  you  have  an  industry  where  you  have  several 
thousand  suppliers  and,  so  far  as  you  know,  they  are  all  in  the  same 
situation,  each  one  is  subject  to  the  same  kind  of  buyer  pressure,  and 
so  on,  and  if  each  one  is  going  to  have  a  meeting-competition  defense, 
you  just  can't  hope  to  put  everybody  there  under  an  order  and  delude 
yourself  that  that  is  going  to  accomplish  anything.  I  think  there  may 
be  some  situations  where  you  have  industrywide  practices,  where  the 
rulemaking  approach  can  Icnock  out  the  basis  of  a  meeting-competi- 
tion defense.  Noav  I  just  don't  know.  Tt  is  speculative  because  it  hasn't 
been  tried. 

Mr.  HuNGATE.  What  I  am  seeking  to  get  would  be  some  factual  ex- 
ample of  an  industry  or  something  and  a  practice  and  a  case  where  you 
would  think  that  the  prosecution  of  some  of  them  would  not  be  justi- 
fied even  thought  there  were  a  per  se  violation.  I  understand  your 
theory,  I  think.  I  will  give  you  an  example  from  my  experience,  of  the 
statutory  rape  situation,  a  boy  IT  and  a  girl  16,  and  the  minimum  is  2 
to  life.  And  so  it  changes  into  assault.  That  is  discretional. 

Commissioner  Elman.  Mr.  Chairman,  you  will  find  many  examples 
particularly  in  the  2(d)  area,  in  the  material  that  has  been  submitted 
to  you,  where  the  Commission  has  closed  2(d)  cases  which  were  per 
se,  where  there  hasn't  been  any  question  about  the  sufficiency  of  the 
evidence  to  show  the  violation.  You  will  find  that  the  reasons  for 
closing  range  widely.  We  accept  an  informal  assurance  of  compliance 
if  that  will  stop  it  and  you  don't  have  to  issue  a  complaint.  We  are 
also  proceeding  by  guides,  Ave  are  putting  out  advisory  opinions.  There 
is  a  whole  gamut  of  remedies.  And  you  will  find  all  of  that  spelled 
out  in  the  material  the  Commission  has  submitted  to  you. 

Mr.  HuxGATE.  Thank  you  very  much,  "Sir.  Commissioner.  If  there 
are  no  further  questions,  Avhy,  you  may  be  excused. 

Commissioner  Elman.  Thank  you.  I  appreciate  very  much  your 
courtesy. 

Mv.  Hungate.  Mr.  Dixon,  please. 

TESTIMONY  OF  PAUL  RAND  DIXON,  COMMISSIONER,  FEDERAL 
TRADE  COMMISSION;  ACCOMPANIED  BY  SAMUEL  E.  COMBS, 
CHIEF  LEGAL  ASSISTANT 

Mr.  Hungate.  Mr.  Commissioner,  we  are  very  pleased  to  have  you 
with  us,  and  we  look  forward  to  hearing  from  you.  Proceed  as  you 

wish. 

Commissioner  Dixon.  INIr.  Chairman,  I  am  glad  finally  to  arrive 
here.  It  has  been  a  long  time. 
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I  want  to  introduce  my  chief  le^al  assistant,  Mr.  Samuel  E.  Combs. 

Mr.  HuNGATE.  Glad  to  Iiave  you,  Mr.  Combs. 

How  do  3'^ou  spell  your  last  name,  Mr.  Combs  ? 

Mr.  Combs.  C-o-m-b-s. 

Mr.  HuNGATE.  All  rio;ht. 

Commissioner  Dixon.  I  have  a  statement  whicJi  I  prefer  to  read, 
and  I  shall  take  liberty  as  I  go  along,  and  you  feel  free  to  take  liber- 
ties with  me. 

Mr.  HuNGATE.  Thank  you. 

Commissioner  Dixon.  I  welcome  tlie  opportunity  to  discuss  tlie 
Hobinson-Patman  Act,  as  I  have  been  involved  in  its  interpretation 
and  enforcement  for  many  years. 

It  is  not  my  purpose  to  deliver  an  apology  for  the  Eobinson-Patman 
Act,  like  so  many  people  do.  The  underlying  purpose  of  the  act  is 
as  sound  today  as  it  was  ?>4  years  ago  when  it  was  enacted  into  law. 

Criticism  is  not  new  to  the  Robinson -Patman  Act.  Most  of  the  pres- 
ent-day criticisms  merely  echo  those  objections  voiced  continually  by 
certain  gi'oups  both  before  and  since  its  enactment.  Indeed,  practically 
all  of  their  objections  were  raised  in  the  original  congressional  debates. 

I  would  like  to  begin  by  making  reference  to  something  I  said  in  a 
couple  of  speeches,  and  oddly  enough,  they  were  several  years  apart, 
but  it  is  before  the  same  association,  the  National  Food  Brokers. 

In  December  1966,  among  other  things,  I  said  this : 

Unless  one  is  looking  for  a  place  to  hide,  it  is  not  now  difficult  to  know  what 
the  Robinson-Patman  Act  says  and  means.  Today  the  difficulty  with  those  who 
say  they  have  trouble  with  the  statute  is  not,  it  seems  to  me,  that  tJiey  do  not 
know  what  it  means,  but  rather  that  they  do  not  want  it  to  mean  what  it  says. 

The  statute  says  in  effect  that  the  discriminations  with  which  it  deals  violate 
the  concept  of  freedom  which  is  inherent  in  both  our  competitive  economic  sys- 
tem and  our  democratic  political  system.  It  says  further  that  despite  this,  some 
of  these  discriminations  are,  nevertheless,  not  prohibited  unless  their  threat  of 
injury  to  competition  specifically  appears  to  be  probable,  and  unless  they  cannot 
be  justified  by  bringing  them  within  the  scope  of  certain  provisos. . . . 

I  also  said  this  with  respect  to  the  critics  of  the  act : 

...  I  say  this  because  the  critics'  arrows  are  again  being  aimed  at  both  the 
Commission  and  tlie  Act,  as  has  been  done  almost  perennially  during  the  thirty- 
year  history  of  the  law.  Neither  the  character  of  the  arrows  nor  of  the  bowmen 
have  changed  much  over  the  years,  but  the  critics  have  developed  a  high  degree 
of  resistance  to  logical  reply,  largely  because  they  seem  to  have  a  philosophical 
bias  that  may  indicate  that  they  are  having  difficulty  in  coming  to  terms  with 
twentieth  century  America.  .  .  . 

Now,  in  December  1969,  before  the  same  association,  I  had  occasion 
to  refer  to  more  recent  criticism  which  only  served  to  confirm  my  pre- 
vious description  of  the  critics  of  the  Robinson-Patman  Act.  I  said 
this : 

I  am  sure  you  have  had  called  to  your  attention  the  Task  Force  Report  on 
Antitrust  Policy  to  President  .Johnson,  chaired  by  Dean  Phil  C.  Neal  of  the 
University  of  Chicago,  and  the  Task  Force  Report  on  Productivity  and  Compe- 
tition to  President  Nixon,  whose  Chairman  was  Professor  George  J.  Stigler, 
Professor  of  Economics  at  The  University  of  Chicago.  Both  of  these  reports  were 
critical  of  the  Robinson-Patman  Act  as  was  the  ABA  Commission  Study  Report. 

In  testimony  before  the  congressional  committee — and  it  was  this 
committee  here,  if  you  will  recall  the  quotation — 

Mr.  Miles  W.  Kirkpatrick  and  Professor  Robert  Pitofsky,  when  directed  to 
that  part  of  the  ABA  Report  which  referred  to  a  suggestion  that  a  study  should 
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be  made  in  depth  of  the  Robinson-Patman  Act  and  that  pending  such  a  study  "the 
Federal  Trade  Commission  should  direct  its  enforcement  proceedings  under  Sec- 
tion 2  (c).  (d)  or  (e)  of  the  Act  to  cases  in  which  injury  to  competition  exists," 
explained  under  questioning  that  this  was  an  enforcement  guideline  to  the  Fed- 
eral Trade  Commission. 

Although  many  of  you  businessmen — 

and  these  were  a  large  number  of  businessmen,  I  was  told  there  were 

several  thousand — 

are  not  lawyers,  I  assume  you  know  enough  about  the  Robinson-Patman  Act  to 
know  that  Sections  2  (e),  (d)  and  (e)  are  per  se  law  violations  and  were  so 
intended  by  Congress.  This  is  strange  advice  from  the  ABA  Commission  and 
would  envisage  an  even  stranger  way  for  Commissioners  of  the  Federal  Trade 
Commission  to  act,  since  they  are  sworn  to  enforce  the  law. 

I  am  sure  you  have  noticed,  as  I  have,  that  while  the  Neal  and 
Stigler  reports,  and  the  special  study  of  the  American  Bar  Associa- 
tion are  replete  with  criticism  and  suggestions,  they  are  devoid  of 
specific  facts  upon  which  their  conclusions  might  be  based.  Their  criti- 
cisms are  founded  not  on  empirical  data,  but  rather,  on  conjecture, 
opinion,  and  supposition.  Rather  than  answering  no^y  the  unsupported 
charges  against  the  Commission,  let  me  do  something  different.  Let 
me,  instead,  do  something  that  the  critics  failed  to  do,  let  me  tell  you 
what  Ave  have  done. 

I  have  been  listening  to  all  that  is  going  on  up  here  and  the  Avay 
people  say  it,  and  you  can  really  do  anything  with  figures,  statistics, 
but  this  committee  has  got  to  remember  something.  In  March  1961, 
when  I  was  approved  by  the  Senate  to  become  Commissioner  and 
become  Chairman,  the  President  had  announced  that  he  had  selected 
me  to  be  Chairman.  I  talked  about  things,  based  on  my  experience, 
that  I  thought  that  the  Commission  ought  to  do.  And  I  believe  I  first 
talked  about  these  things  at  my  confirmation  hearings.  But  I  knew 
full  well  that  no  Chairman,  however  clever  he  might  be,  was  going 
to  get  away  with  any  policy  change  at  the  Commission  unless  he  had 
two  other  votes,  because  it  is,  as  intended,  an  independent  agency 
and  policy  is  set  by  a  vote  of  the  majority. 

And  when  I  went  to  the  Commission  and  expressed  my  wishes  as  to 
the  things  that  I  thought  should  be  changed,  the  other  members  were 
helpful  and  made  suggestions,  and  out  of  that  came  a  complete  change 
of  direction  of  the  Federal  Trade  Commission.  For  every  year  of  its 
prior  existence,  the  Federal  Trade  Commission  had  been  an  agency 
that,  in  my  opinion,  had  largely  followed  what  I  described  as  the 
squirrel  gun  approach,  one  can  at  a  time,  one  at  a  time. 

Now  it  was  a  safe  approach,  as  it  has  proven  out  in  the  last  year 
or  so,  safe  in  this  respect,  you  could  always  say,  "We  are  better  than 
we  were  last  year  because  last  year  we  had  so  many  investigations  and 
we  filed  so  many  complaints  and  we  got  so  many  orders." 

As  I  listened  to  Commissioner  Elman  say,  and  I  agree  with  it,  you 
should  know  where  you  are  going  and  your  objectives  when  you 
start,  at  least  have  some  purpose. 

Well,  the  Commission  did  not  do  away  with  its  litigating  arm,  but 
rather  we  turned  primarily  toward  an  attempt  to  do  something  about 
the  thousands  upon  thousands  of  complaints  and  inquiries  that  were 
coming  to  the  Commission.  I  think  we  realized  then,  and  I  think  any 
future  Commissioner  or  Commission  as  it  will  be  made  up  is  going 
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to  realize,  that  in  order  to  handle  the  broad  flow  of  complaints  to  the 
agency,  the  agency  of  necessity  is  going  to  have  to  take  some  kind  of 
an  approach  whether  they  wish  to  call  it  a  voluntary  approach  or 
whatever  they  want  to  call  it.  I  chose  to  originally  designate  that  a 
voluntary  approach  be  attempted,  with  full  faith  and  credit  with 
the  vast  majority  of  American  businessmen,  to  get  a  practice  that 
was  complained  of  and  that  we  had  reason  to  believe  was  violating 
the  law,  stopped,  to  get  it  stopped  whether  it  came  by  an  affidavit  or 
letter  of  promise,  but  to  get  it  stopped.  That  is  just  as  effective  as  a 
cease  and  desist  order. 

Xow,  the  American  Bar  Association  critics  criticized  that,  as  did 
the  young  students  that  call  themselves  the  Nader's  Raiders.  They 
said  that  this  was  no  good  unless  you  had  a  sanction  that  you  could 
enforce,  meaning  a  cease  and  desist  order,  which,  if  it  is  violated,  will 
result  in  a  penalty. 

Well,  I  don't  buy  that.  If  you  have  something  stopped  and  if  you 
have  it  stopped  without  a  long  litigation,  expensive  usually  to  the 
businessmen  and  to  the  Government,  the  objective  has  been 
accomplished. 

We  also  turned  at  that  time  to  a  program  that  offered,  where  it 
was  practical,  binding  advisory  opinions. 

Now,  if  nothing  had  liappened  at  the  Federal  Trade  Commission 
in  the  last  9  years  other  than  this  one  tiling,  this  would  have  been  a 
remarkable  change.  Wliere  practical,  the  Commission  now  renders 
advisory  opinions  and  they  are  binding  upon  the  Commission.  Unless 
the  Commission  changes  its  mind  and  gives  notice  to  the  party  and 
gives  them  a  chance  to  change  the  practice,  the  Commission  will  not 
challenge  it. 

Now,  this  seems  to  be  a  logical  course  for  Government  to  follow 
with  the  business  commmiity  if  it  can.  The  Government  owes  that 
to  the  business  community  if  it  can  say  to  them,  "On  the  facts  as  you 
presented  them  to  me,  this  is  all  right,  or  this  would  be  questionable." 

We  also  made  great  use  where  we  found,  as  very  often  you  do  find 
in  Robinson-Patman  enforcement,  and  in  many  other  trade  areas, 
that  circumstances  warrant  the  issuance  of  what  we  call  guides.  They 
were  the  old  trade  practice  conference  rules.  That  was  a  misnomer; 
it  was  a  guide  and  never  was  any  more  than  a  guide.  And  we  have 
held  many  public  hearings,  sitting  as  a  body,  from  which  we  have 
issued  what  I  would  consider  very  valuable  guides  to  business. 

After  Commissioner  Maclntyre  came  to  the  Commission,  we  con- 
sidered and  finally  adopted  a  trade  regulation  rule  procedure.  This 
had  as  an  objective  a  bit  of  evenhanded  law  enforcement. 

I  was  just  listening  to  the  discussion  that  was  going  on  here,  the 
difficulty  of  picking  one  out  of  many  doing  the  same  thing.  Hoav  do 
you  start  everybody  at  the  same  place? 

I  have  never  met  many  American  businessmen  that  fussed  when 
they  were  fully  aware  of  the  fact  that  they  were  not  being  singled 
out  or  asked  to  do  anything  that  others,  competitors,  were  being  asked 
to  do  at  the  same  time,  even  though  they  may  disagree  with  the  deci- 
sion as  long  as  they  are  not  picked  out  and  say,  "Wiy  me,  just  why 
me?" 

So  the  objective  of  the  trade  regulation  rule  had  an  evenhanded 
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type  of  justice  in  it.  "We  believe,  althoutrli  ^ve  have  never  had  a  court 
test  of  this,  that  in  the  event  an  individual  company  or  a  party  that 
is  alfected  by  this  rule  violates  it,  we  can  make  great  use  of  the  rule- 
making proceeding  by  putting  the  burden  on  that  party  to  show  why 
he  shouldn't  have  an  order.  In  other  words,  we  perhaps  would  be 
able  to  cut  a  couple  of  years  out  of  a  tough  litigation  this  way. 

We  just  had  our  Appropriation  Committee  hearings;  in  front  of  the 
distinguished  chairman  of  this  committee,  Congressman  Evins,  and  I 
was  trying  to  make  one  point.  Congressman  Evins,  on  the  record,  was 
rather  perturbed  about  the  small  number  of  cease-and-desist  orders.  I 
was  trying  to  point  out  to  him  that  there  was  one  chart  in  our  presen- 
tation that  answered  it  completely,  and  he  took  note  of  it.  There  was  a 
chart  in  our  ]n*esentation  that  showed  that  last  year  we  handled  suc- 
cessfully 5,700  troublesome  problems  voluntarily,  find  got  results. 

Now,  you  can  get  a  result  by  doing  a  lot  of  things,  and  I  think  that 
that  is  a  commendable  record,  not  one  that  I  should  be  apologetic  about. 

I  want  to  make  one  thmg  clear,  and  indelibly  clear.  The  Robinson- 
Patman  statute  was  enacted  by  Congress  upon  its  determination  that 
such  a  law  was  necessary  to  protect  free  enterprise  and  small  business. 
As  Commissioners,  we  cannot  avoid  our  responsibility  by  questioning 
the  wisdom  of  the  Congress  in  enacting  this  statute.  We  must  face  our 
responsibility  by  acknowledging  that  we  are  sworn  to  enforce  the  laws 
cliarged  to  lis.  Now,  I,  for  one,  firmly  believe  in  the  principles  em- 
bodied in  the  Robinson-Patman  Act  and,  as  long  asl  remain  a  Com- 
missioner, it  is  my  intention  to  carry  out  my  responsibility. 

In  1936,  the  Federal  Trade  Commission  was  charged  by  Congress 
with  enforcing  the  Robinson-Patman  Act.  "Wliat  prompted  Congress 
to  pass  such  legislation,  and  to  pass  it  so  overwhelmingly?  People  for- 
get this.  There  were  only  16  votes  recorded  against  the  measure  in  the 
House  and  none  in  the  Senate.  And  it  was  passed  36  years  ago,  and  not 
one  word  has  been  changed  in  it  although  it  sure  had  a  lot  of  potshots 
taken  at  it. 

What  was  the  purpose  of  this  legislation  which  Representative  Pat- 
man  was  inspired  to  characterize  as  the  "Golden  Rule  of  Business?" 

Mr.  HuNGATE.  Mr.  Commissioner,  pardon  me,  I  am  going  to  have  to 
interrupt  the  hearing  here  because  the  House  is  in  session  and  I  have 
a  commitment  there  at  12 :15. 

Now,  Counsel,  what  time  should  we  come  back  this  afternoon,  2 
oVlock? 

The  committee  will  receive  recess  at  this  time,  to  meet  again  at  2 
p.m.  And  once  again,  I  apologize  for  interrupting  you,  but  it  is  abso- 
lutely beyond  our  control.  We  will  certainly  appreciate  hearing  from 
you  at  this  time.Thank  you. 

Commissioner  Dixon.  I  understand.  I  will  be  here  at  2  o'clock. 

Mr.  HuNGATE.  The  subcommittee  will  be  in  recess. 

(T\niereupon,  at  12 :05  p.m.,  a  recess  was  taken  mitil  2  p.m.  the  same 
day.) 

AFTERNOON'  SESSION 

Mr.  HuNGATE.  The  committee  will  be  in  order. 

The  Chair  will  apologize  to  the  witness  for  being  late,  and  we 
will  proceed  to  resume  the  hearing. 
Commissioner  Dixon,  please. 

36-138 — 70 — vol.  2 32 
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TESTIMONY  OF  PAUL  RAND  DIXON,  COMMISSIONER,  FEDERAL 
TRADE  COMMISSION;  ACCOMPANIED  BY  SAMUEL  E.  COMBS, 
CHIEF  LEGAL  ASSISTANT— Resumed 

Commissioner  Dixon.  Thank  you,  Mr.  Chairman. 

I  believe  I  was  on  the  bottom  of  page  4  of  my  prepared  statement. 

A  combination  of  factors  and  events  led  to  the  proposal  and  subse- 
quent enactment  of  the  Eobinson-Patman  amendment  to  section  2  of 
the  Clayton  Act. 

The  twenties  and  thirties  saw  a  change  in  the  method  of  distribu- 
tion in  the  marketplace.  The  traditional  three-tiered  system  of  dis- 
tribution—that involving  the  manufacturer,  wholesaler,  and  retailer — 
gave  way  to  less  orthodox  marketing  arrangements.  The  post  World 
War  I  era  saw  an  integration  of  these  functions.  This  period  was 
characterized  by  the  rapid  growth  of  grocery  chains  and  mail  order 
merchandisers.  Structurally  these  mass  distributors  integrated  retail- 
ing and  wholesaling  functions  within  their  own  organizations.  They 
often  eliminated  the  middleman  by  dealing  directly  with  the  manu- 
facturer. 

This  rapid  growth  in  the  chains  was  accomplished  by  an  increase 
in  the  rate  of  decline  of  the  independent  retailers. 

Congress  wanted  to  know  what  was  afoot  in  the  marketplace — and 
directed  the  Federal  Trade  Commission  to  conduct  an  investigation 
into  the  operation  of  the  chains. 

The  Commission  reported  that  the  powerful  chains  were  recipients 
of  unjustified  quantity  and  functional  discounts — not  related  to  any 
economies  of  scale — which  were  not  extended  to  smaller  retailers.  The 
Commission  foresaw  monopoli?tic  conditions  if  the  trend  to  chain- 
store  merchandising  in  the  field  of  retail  distribution  were  allowed  to 
continue  at  the  same  pace. 

The  abuses  of  price  discrimination  were  not  new  to  Congress.  There 
was  already  legislation  on  the  books  expressing  congressional  concern 
with  the  anticompetitive  effects  of  discrimination.  In  1914,  in  the 
Clayton  Act,  Congress  sought  to  forbid  certain  price  discriminations. 
However,  due  to  several  apparent  weaknesses,  the  Clayton  Act  proved 
ineffective  in  combating  price  discriminations  secured  by  large  poAver- 
f  ul  buyers. 

The  allegations  of  discriminatory  and  unfair  business  practices  on 
the  part  of  the  chains  led  to  unrest  and  demand  for  the  protection  of 
small  business.  Inequities  secured  through  mass  distribution  gave  rise 
to  alarm  among  small  distributors  in  the  trades  affected,  to  organized 
agitation  by  trade  associations  composed  of  such  distributors,  and  to 
assorted  proposals  for  legislative  curbs  on  the  practices  of  corporate 
chains. 

In  his  introduction  of  the  bill.  Representative  Patman  explained 
tlie  purposes  of  the  bill  and  the  evils  to  be  corrected.  He  said : 

This  hill  is  designed  ...  to  protect  the  independent  merchant,  the  public 
whom  he  serves,  and  the  manufacturer  from  whom  he  buys,  from  exploitation  by 
his  chain  competitors. 

The  House  Judiciary  Committee  reported : 

The  purpose  of  this  proposed  legislation  is  to  restore  as  far  as  possible  equality 
of  opportunity  in  business  by  strengthening  antitrust  laws  and  by  protecting 
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trade  and  commerce  against  restraint  and  monopoly  for  tlie  better  protection  of 
consumers,  workers,  and  independent  producers,  manufacturers,  merchants  and 
other  businessmen. 

The  overriding  policy  of  Robinson-Patman  was  equality  of  oppor- 
tunity— equality  for  all.  It  was  not  directed  toward  special  favors 
for  any  one  interest  group.  Rather,  it  demanded  that  all  purchasers 
be  treated  alike,  unless  there  was  some  actual  cost  savings  which  justi- 
fied unequal  treatment.  The  Robinson-Patman  concept  of  price- 
equality,  or  equal  start,  is  intended  to  insure  a  completitive  frame- 
work which  will  encourage  the  presence  of  a  maximum  number  of 
efficient  units. 

Congress  decided  that  in  the  economic  sense,  in  tlie  prevention  of 
monopoly,  it  is  desirable  to  have  the  greatest  number  of  small  efficient 
economic  units  in  existence  in  order  to  insure  that  the  customer  will 
benefit  by  lower  competitive  prices.  Then  the  larger  problem  of 
monopoly  would  not  have  to  be  faced. 

So  Congress,  in  1936,  acted  on  the  belief  that  the  handmaiden  of 
monopoly  is  discrimination  and  that  discrimination  if  allowed  to 
continue  leads  to  monopoly. 

Xow,  with  this  background  in  mind,  Congress  passed  the  Robinson- 
Patman  Act  as  a  business  code  of  "fair  play"  for  the  purpose  of 
protecting  small  business  from  the  inequities  of  unjustified  dis- 
criminatory business  practices, 

None  of  the  recent  reports  have  demonstrated  that  the  Robinson- 
Patman  Act  has  outlived  its  usefulness.  None  of  them  have  done 
that.  If  the  business  practices  which  led  Congress  to  enact  the 
Robinson-Patman  Act  no  longer  existed — if  the  goals  of  Robinson- 
Patman  were  no  longer  legitimate — if  Robinson-Patman  were  no 
longer  viable — I,  myself,  would  urge  its  repeal. 

But  much  the  opposite  is  true.  Unjustified  price  discriminations^ 
secret  rebates — illegal  brokerage  are  still  very  much  with  us.  If  any- 
thing, the  practices  have  become  more  sophisticated — more  clandestine 
in  nature.  To  say  that  there  is  no  longer  a  need  for  Robinson-Patman 
is  to  misjudge  our  contemporary  competitive  climate. 

In  an  economy  characterized  b}'  an  ever  growing  tendency  toward 
concentration,  there  is  now  more  than  ever  a  need  to  strengthen,  not 
weaken,  Robinson-Patman.  Misbehavior  practices,  unabated,  result  in 
concentration.  Misbehavior  practices  are  the  handmaiden  of  concen- 
tration. 

Although  the  Justice  Department  has  concurrent  jurisdiction  over 
the  act,  the  principal  burden  of  its  enforcement  has  fallen  on  the 
Commission.  Over  the  34-year  history  of  the  act  the  Department  has 
issued  few  complaints  charging  Roi3inson-Patman  violations.  As  a 
matter  of  fact,  the  Department  routinely  refers  Robinson-Patman  type 
complaints  to  the  Com_mission. 

I  am  reminded,  Mr.  Chairman,  of  a  question  I  once  asked  an 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Divison  of 
the  Department  oip  Justice.  You  know,  you  get  out  the  Clayton  Act 
and  you  will  find  there  are  two  empowering  sections  in  the  act.  Section 
11  is  where  the  power  of  the  Federal  Trade  Commission  comes  from. 
We  have  the  powers  except  those  which  are  vested  in  other  administra- 
tive agencies.  But  section  15  is  an  empowering  section  of  the  Depart- 
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ment  of  Justice,  and  it  says  somethino;  like  this,  I  don't  know  whether 
I  can  remember  it  or  not,  but  it  says  that  the  Attorney  General  of  the 
United  States,  through  his  respective  assistants,  shall — it  doesn't  say 
might,  it  doesn't  say  he  is  going  to  send  it  over  to  the  Federal  Trade 
Commission,  it  says  "shall,"  shall  enforce  sections  2,  3,  7,  8,  and  so 
forth.  And  I  put  the  question:  "You  have  read  it.  Are  you  carrving 
that  out?" 

He  said,  "Xo." 

"Why  not  ?  There  is  plenty  of  work  for  everybody." 
Anyway,  it   is  an   interesting  question.   Ask  Mr.   McLaren   that 
question  when  he  gets  up  here,  that  is,  whether  he  is  going  to  enforce 
the  act. 

Amid  the  complexities  of  the  modern  economy  the  Commission's 
emphasis  should  not  be  away  from  the  administration  of  this  impor- 
tant law.  Rather,  we  need  to  devote  more  men,  more  money  and  more 
of  our  enforcement  tools  to  combat  those  discriminatory  practices 
which  are  threatening  the  existence  of  small  business. 

I  cannot  agree  with  the  economists  who  view  the  plight  of  the  small 
businessman  as  a  cold  statistic,  whose  importance  is  often  obliterated 
by  the  "broad"  view  of  our  economy.  I  cannot  condone  the  demise  of 
the  small  efficient  merchant  who  does  not  have  the  "clout"  of  the  "big- 
fellow"  and  tell  him  calmly  that  "economically  speaking  you  are  not 
worth  saving." 

That  is  what  they  are  saying  to  you  if  you  break  down  all  that  fancy 
language  they  Avrite,  that  is  what  it  add?  up  to. 

I  can't  say  that  and  Congress  didn't  say  that.  Congres=!  in  Robinson- 
Patman  sought  to  insure  equality  of  opportunity  among  purchasers.  It 
offers  no  subsidies — it  provides  no  guarantees — it  doesn't  aid  the  in- 
efficient. It  merely  protects  against  unjustified  differences  in  treatment. 
I  don't  know  what  stimulates  some  of  our  academic  people.  Cer- 
tainly they  must  know  that  we  don't  have  a  free  economic  system  in 
the  literal  sense.  '\^niat  we  have  got  is  a  restrained  system  so  you  can 
have  as  much  freedom  as  possible.  The  Federal  Trade  Commission  Act 
is  a  restraint  on  freedom.  The  Sherman  Act  is  a  restraint  on  freedom. 
And  the  Robinson-Patman  Act  is  a  restraint  on  freedom.  But  these 
were  things  that  Congress  passed  after  they  had  studied  facts,  and  had 
a  debate.  They  were  facts  that  were  before  Congress  when  this  law 
was  passed. 

Now,  when  President  Kennedy  appointed  me  Chairman  of  the  Com- 
mission in  1961,  I  was  no  stranger  to  Robinson-Patman.  As  you  know, 
I  began  my  career  in  public  service  as  a  staff  attorney  with  the  Federal 
Trade  Commission.  I  have  been  personally  involved  in  all  phases  of 
enforcement  of  the  act.  I  have  interviewed  injured  businessmen,  and 
have  seen  firsthand  the  effects  of  discriminatory  pricing.  I've  seen  the 
good  the  act  has  accomplished  throughout  the  years,  and  I  can  also  see 
how  much  is  left  to  be  done. 

It  has  been  said  that  we  have  been  mired  in  trivia.  That  in  focusinji; 
our  attention  on  the  small  businessman  we  have  had  little  effect  on  the 
economy  as  a  whole. 

Such  is  a  myopic  observation.  A  review  of  our  record — of  the  re- 
spondents, the  industries,  the  business  practices,  which  have  been  the 
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subject  of  Commission  action— clearly  demonstrates  the  impact  of  the 

Our  critics  frequently  arcue  that  whereas  the  act  was  intended  to 
help  the  small  businessman,  the  Commission  has  most  frequently 
turned  it  aijainst  small  business.  They  then  cite  scores  of  liobmson- 
Patman  cases  involvino;  businesses  not  named  in  the  Fortune  500  Di- 
rectory. These  critics  have  fallen  victim  to  the  urge  to  cite  cold,  mean- 
ino-less  statistics  to  back  up  their  argument  of  the  moment. 

Many  of  the  cited  cases  against  so-called  small  businesses  Avere  in- 
volved'in  the  Commission's  efforts  to  proceed  industrywide  in  such 
areas  as  apparel,  food,  brokerage,  the  seafood  and  salmon  industry, 
citrus  fruits  and  other  industries  where  disregard  for  the  law  and  con- 
sequent injury  to  countless  small  businesses  were  found  to  be  running 
rampant.  These  industries  were  generally  made  up  of  great  numbers 
of  what  our  critics  call  small  businesses. 

The  Commission  found  that  the  most  practical  way  to  proceed  m 
these  situations  was  on  an  industrywide  basis  and,  therefore,  it  ob- 
tained numerous  orders,  both  consent  and  litigated,  from  broad  cross 
sections  of  these  industries.  Such  orders  are  cited  by  critics  as  attacks 
on  small  business  under  the  guise  of  the  Robinson-Patman  Act. 

How  stupid  that  is.  Across  the  board,  I  hear  the  suggestion  that  we 
don't  know  whether  or  not  these  orders  we  have  got  are  being  complied 
with.  Tommyrot,  we  are  well  informed.  For  instance,  we  know  what  a 
good  job  we  did  in  the  apparel  industry. 

Hovrever,  again  these  individuals  have  failed  to  go  beyond  the  mere 
recitation  of  statistics.  They  have  not  gone  to  any  of  these  industries 
to  determine  the  effect  of  the  act's  enforcement.  They  didn't  go  out 
and  ask  questions  and  find  out  for  themselves,  the  just  hauled  off  and 
said  it  isn't  working. 

The  fact  of  violations  in  such  industries  was  quite  clear.  The  Com- 
mission could  not  ignore  its  duty  to  enforce  the  act  merely  because 
the  industries  were  primarily  comprised  of  businesses  smaller  than 
General  ^Motors  and  others.  Many  small  businesses  in  these  industries 
begged  for  assistance  in  the  face  of  the  open  abuse  of  Robinson-Pat- 
man restrictions. 

I  remember  the  delegation  that  called  upon  me  from  the  wearing 
apparel  industry.  Fifty  of  them  walked  in  my  office  and  said,  "Mr. 
Chairman,  we  have  had  all  the  advice  we  can  stand,  will  you  sue  us? 
I  don't  trust  him  and  he  doesn't  trust  me.  And  somebody  bigger  than 
all  of  us  in  this  room  is  putting  the  squeeze  to  us.  And  this  results 
when  somebody  says  to  me,  'I  don't  care  what  promotion  you  are  giv- 
ing to  somebody,  that  is  what  I  want,  if  you  don't  give  it  to  me  I'll  get 
it  from  somebody  else.'  " 

Now  what  they  were  saying  was  what?  "Give  all  of  us  the  same 
kind  of  treatment  so  we  can  trust  each  other." 

And  we  gave  them  that  treatment.  We  got  several  hundred  orders 
to  cease  and  desist,  literally  hundreds.  "We  held  them  ud  until  we  were 
sure  in  our  own  minds  that  we  had  all  of  the  substantial  leaders  in  those 
various  fields.  One  of  the  best  jobs  the  Commission  ever  did,  in  my 
opinion,  was  right  here.  The  records  are  there,  look  at  them. 

We  would  have  been  derelict  in  our  duties  had  we  not  enforced  the 
act.  Rather  thnn  just  citing  numbers,  let  our  critics  go  to  those  indus- 


958 

tries  and  show,  if  they  can,  that  the  act  has  injured  small  businesses. 
Brinf^  tluxt  man  in  here  who  said  '"The  Federal  Trade  Commission  ran 
me  out  of  business  because  they  enforced  Robinson-Patman."  I  still 
can't  believe  that  anybody  can  sell  that  point.  They  just  say  it  without 
provin^r  it. 

Moreover,  the  firms  of  the  Fortune  500  Directory  are  well  repre- 
sented in  the  indices  to  FTC  decisions.  Obviously,  these  500  firms  con- 
stitute a  very  small  percenta^^e  of  the  vast  number  of  firms  existint^  in 
our  competitive  economy. 

It  is  thus  reasonable  to  accept  the  fact  that  in  fulfillin<^  our  statu- 
tory duty,  which  in  no  way  is  based  on  an  assumption  that  only  the 
largest  firms  would  indulge  in  the  proscribed  practices,  that  the  For- 
tune firms  would  not  appear  in  our  case  load  in  a  greater  percentage 
than  presently  exists.  In  fact,  it  has  been  my  experience  over  a  number 
of  years  that  our  problems  in  this  field  do'  not  lie  primarily  with  the 
firms  which  have  already  attained  status  within  the  Fortune  500  Di- 
rectory. These  established  firms  with  their  competent  counsel,  have 
sought  to  avoid  those  practices  which  would  lead  to  involvement  witli 
the  Commission  in  a  Ro})inson-Patman  proceeding.  They  can't  afford 
to  be  caught.  It  is  too  expensive  for  somebody  that  big.  Of  course, 
there  have  been  exceptions,  and  it  is  these  exceptions  which  have  led 
to  our  proceedings  against  these  "large"  corporations.  It  is  with  the 
firms  not  in  the  Fortune  category,  those  firms  which  have  attempted 
to  attain  the  status  by  discriminatory  practices,  and  thus  add  to  con- 
centration and  a  lowering  of  competition,  that  we  have  had  to  con- 
centrate our  efforts. 

And  it  would  be  naive  to  judge  the  effectiveness  of  the  work  of  the 
Commission  by  considering  only  its  formal  action. 

I  am  so  sick  of  this,  this  is  tlie  last  time  I  am  going  to  say  this.  You 
are  not  going  to  hear  me  make  this  speech  any  more,  because  if  you 
want  to  play  the  numbers  game,  God  bless  you,  play  it.  All  I  can  tell 
you  is  you  are  not  going  to  get  anywhere  by  doing  it.  It  may  make  a 
person  say,  "I'm  better  than  he  was,"'  or,  "this  administration  is  do- 
ing a  better  job  than  the  other  one."  But  if  you'll  just  scratch  a  little 
bit  you  are  going  to  find  out  somebody's  giving  you  a  snow  job. 

Mr.  HuNGATE.  Be  careful.  One  fellow  said  he  would  never  run  for 
office  again,  you  know. 

Commissioner  Dixon.  I  have  heard  that.  [Laughter.] 

Mr.  PoTviN.  Mr.  Chairman. 

Mr.  HuxGATE.  Yes,  sir. 

Mr.  PoT\^ix.  Mr.  Commissioner,  I  think  that  what  you  are  perhaps 
pointing  out  here  is  what  could  be  termed  a  pebble  in  the  pond  effect, 
and  I  think  that  this  subcommittee  and  your  agency  have  mucli  in 
common.  Now,  it  is  not  unusual  for  one  of  the  staff  members  of  the 
House  Small  Business  Committee  to  spend  indeed  many  hours,  many 
days  at  work  on  a  case,  let  us  say,  as  an  example,  a  case  where  a  serv- 
ice station  operator  has  been  allegedly  mistreated  by  his  supplier. 
And  I  suppose  that,  in  terms  of  cost  accounting,  it  would  develop  that 
there  has  been  more  money  spent  on  that  individual,  that  practice, 
that  violation,  than  could  be  justified,  but  yet  is  it  not  true,  sir,  that  if 
it  is  called  to  the  attention  of  your  agency  or  your  sister  enforcement 
agency  and  corrective  action  is  taken,  that  much  more  is  done  than 
disciplining,  in  terms  of  law  enforcement,  one  supplier,  but  that  it  is, 


959 

hopefully,  a  painfully  instructive  example  to  an  entire  rather  large 
industry '( 

Commissioner  Dixon.  Yes,  sir. 

Mr.  PoTvix.  The  benefits  go  far  beyond  the  case  in  question. 

Commissioner  Dixon.  Well,  I  am  sure  before  you  let  me  go,  I  will 
be  asked  this,  or  maybe  I  should  say  it  here.  Many  of  these  statistics 
indicate  that  v^e  had  so  many  investigations.  In  reality,  many  of  these 
statistical  "investigations"  were  basically  one  broad  investigation.  We 
may  have  sent  out  a  section  6(b)  demand  to  a  number  of  firms  in  an 
industrywide  investigation,  and  it's  like  throwing  a  net.  However, 
each  time  that  a  section  6(b)  demand  went  out  to  somebody,  tliere  was 
an  investigational  number  assigned,  and  it  became  a  statistic.  It  seems 
like  these  were  5,600.  And  when  it  was  all  sifted  out  and  looked  at  and 
refined,  we  might  find  several  things  would  come  from  an  investiga- 
tion, such  as  saying,  "We  don't  really  have  enough  substance  here  to 
challenge  anybody,"  or  we  will  again  make  a  statement  or  guide  to 
give  some  kind  of  guidance,  put  out  a  rule,  or  bring  several  lawsuits. 
Xow,  that  is  the  way  they  are  disposed  of.  But  the  effect  of  throwing 
the  net,  so  to  speak,  and  asking  and  looking  has  a  great  beneficial  ef- 
fect. That  is  what  I  think  was  one  of  your  points.  And  then  much  has 
been  said  about  the  dairy  industry.  I  have  become  so  tired  of  milk  I 
don't  even  want  to  drink  it  any  more.  I  don't  know^  of  any  industry  in 
the  United  States  that  has  been  going  through  the  most  violent  kind  of 
change  as  this  industry.  Here  is  an  industr}-  that  once  was  dominated 
by  thousands  of  small  independent  packers  of  milk.  And  here  they 
were  competing  in  a  market  with  some  large  regional  and  some  large 
national  dairies.  But  all  of  those  people  were  trying  to  sell  to  some- 
body even  more  powerful,  the  big  chainstores.  And  the  big  chain- 
stores  had  enough  power  to  integrate  backward  and  pack  milk  for 
themselves.  So  that  kind  of  leverage  exists.  And  then  introduce  into 
it  the  fact  that  the  chainstore  cares  nothing  about  selling  Hungate's 
milk,  it  just  wants  milk  with  its  name  on  it.  So  that  evil  thing  called 
private  label  came  creeping  in.  And  then  you  put  all  those  things  to- 
gether, the  big  buyer  over  here,  and  someone  big  enough  that  has  other 
advantages  in  other  areas,  and  the  abilitiy  to  maybe  bid  and  meet  his 
price,  and  put  a  little  fellow  in  the  middle,  and  he  is  just  squeezed 
like  this. 

We  have  looked  at  those  things,  we  have  been  in  25  States  with 
men.  We  have  closed  most  of  these  cases.  However,  as  we  would  come — 
some  good  would  be  done,  the  alleged  illegal  practices  would  disap- 
pear. We  have  been  asked  "Please  come  in,  at  least  maybe  it  will  do 
something."  Our  investigations  did  do  a  lot  of  good.  But  I  might  say 
that  we  haven't  been  too  successful  in  getting  enough  facts  that  would 
be  sustained  in  the  setting  of  a  plea  of  good  faith  meeting  defense,  and 
cost  justification. 

Now,  we  are  reexamining  the  whole  milk  problem  at  the  Federal 
Trade  Commission.  It  is  high  time  we  did  it.  Because  at  the  same  time 
that  we  have  been  looking  for  these  behavior  practices,  we  have  been 
over  here  in  the  structural  field  of  merger,  confining  and  cutting  off 
the  ability  of  the  big  guys  to  buy  anybody  without  our  permission. 
So  we  find  ourselves  confronted  with  a  kind  of  a  problem  like  this. 
Here  is  a  man  down  here  getting  hell  beat  out  of  him.  He  is  just  bleed- 
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ing,  lie  has  got  a  little  blood  left.  And  he  Avants  to  sell  to  a  fello\Y  that 
we  said  can't  buy  anybody.  And  so  we  have  got  some  problems  in  this 
thing.  But  they  don't  mean  the  law  is  no  good.  The  law  is  excellent.  It 
may  mean  we  haven't  been  able  to  figure  out  how  to  use  it.  It  may  have 
been  used  improperly,  and  maybe  it  shouldn't  have  been  used. 

The  effect  of  an  order  against  a  particular  named  respondent  is  not 
limited  to  that  respondent,  nor  even  to  his  industry.  The  order  will 
aifect  other  industries,  other  firms  and  related  business  practices  as 
Avell.  In  delineating  the  law,  the  Commission  defines  the  boundaries  of 
permissible  conduct  and  assists  businessmen  in  compliance  with  the 
law. 

There  has  been  some  adverse  comment  by  our  critics  on  the  fact  that 
there  are  fewer  Kobinson-Patman  complaints  being  issued  today  than 
in  the  past.  Now  I  am  going  to  use  some  figures  in  a  minute  and  I  am 
going  to  make  some  of  these  guys  downright  damned  liars,  sir.  That 
IS  just  Avhat  I  want  to  call  them,  all  of  them  that  used  it.  And  I  am 
not  manufacturing  these  things.  This  is  the  truth,  right  here. 

There  is  no  denying  this  statistic  but  it  is  interesting  that  these 
same  critics  are  the  ones  who  criticize  the  Commission  for  engaging 
in  the  "numbers  game."  Would  they  have  us  litigate  every  case?  This 
is  obviously  not  feasible.  We  simply  do  not  have  the  manpower.  To  do 
so  would  severely  limit  the  effectiveness  of  the  Commission. 

In  order  to  extend  the  thrust  of  Eobinson-Patman  enforcement  as 
far  as  possible,  we  have  adopted  certain  procedures  which  facilitate 
enforcement  without  case-by-case  litigation.  Assurances  of  voluntary 
compliance,  advisory  pinions,  rules  and  guides,  are  all  designed  to 
maximize  the  Commission's  resources  in  its  administration  of  the 
act. 

Now,  I  want  you  to  pay  attention  to  this,  and  I  would  like  to  give 
you  some  idea  of  what  the  Commission  has  been  doing  in  Robinson- 
Patman  enforcement.  Since  1937  there  have  been  approximately  5,227 
investigations  initiatecl  in  this  field.  Now,  that  is  34  years.  Interest- 
ingly enough,  under  this  Commission  where  I  have  been  chairman  and 
have  just  been  succeeded,  this  Commission  that  hasn't  done  anything, 
well  over  50  percent  of  those  investigations  were  conducted  during 
the  1960's.  I  tell  you,  if  we  didn't  do  anything,  the  previous  Commis- 
sion sure  did  less.  Compared  to  the  previous  24  years,  over  50  percent 
of  the  investigations  have  been  initiated  in  the  past  9  years.  From 
1960  until  the  present  date,  3,067  Robinson-Patman  investigations 
have  been  initiated.  Only  about  110  of  those  have  not  been  completed 
and  acted  upon  to  date. 

The  products  involved  in  these  investigations — now  let  us  see  how 
stupid  we've  been.  Have  we  been  planning  well?  Wliat  is  the  most 
important  area  to  the  consumer — food,  apparel,  housing,  transporta- 
tion ?  The  products  involved  in  these  investigations  run  the  gamut  from 
goats  milk  to  the  steel  industry.  Certain  basic  industries  such  as  gro- 
ceries, bakery  products,  dairy  products,  wearing  apparel,  gasoline  and 
auto  parts,  have  received  concentrated  and  repeated  attention. 

We  have  44  people  to  plan  for  you,  and  if  they  can  beat  that  basic 
planning,  there's  where  the  action  is.  Since  1937,  1,344  Robinson-Pat- 
man  complaints— now,  that's  the  total  for  34  years  have  been  issued. 
This  includes  589  complaints  issued  from  1960  to  date,  589  out  of  1,344. 
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Out  of  the  total  of  1,3-44:  complaints  docketed,  1,045  have  resulted  in 
final  orders  issued  by  the  Commission.  So  they  had  pretty  strong  rea- 
son to  believe  and  they  won  in  that  many  instances.  That's  a  fantas- 
tically good  record  to  be  proud  of.  Only  about  II/2  percent  of  these 
orders  (15)  have  ultimately  been  overturned  by  the  courts,  only  15  of 
those  orders  in  all  that  time,  in  a  law  that  people  describe  as  the  most 
complicated  law  ever  put  on  the  books.  The  only  people  who  have  ever 
had  any  trouble  with  this  law  are  a  bunch  of  hide-bound  lawyers  that 
are  on  the  outside  practicing  law  that  want  to  tell  their  client,  "This 
is  something  terrible."  Some  mighty  fine  fees  is  what  it  gets  them. 

In  the  case  of  the  Commission  dismissals,  it  should  be  noted  that  a 
substantial  number  of  dismissals  involved  reasons  other  than  the  legal 
merits,  such  as  policy  considerations,  actions  pending  in  other  agen- 
cies, discontinuance  of  the  practices  involved  with  little  or  no  chance 
of  resumption  and  the  fact  that  the  respondent  had  gone  out  of 
business. 

The  case  statistics,  however,  tell  only  a  small  part  of  the  stoiy.  In 
the  early  1960's,  as  I  told  you,  the  Commission  "turned  the  corner" 
on  enforcement  through  the  case-by-case  method.  I  believe  I  just 
showed  you  that  during  this  time  we  have  done  more  than  50  percent 
of  the  total  record.  Although  not  ignoring  litigation,  as  is  shown  by 
the  previous  statistics,  more  and  more  emphasis  was  placed  on  volun- 
tary regulation  and  rules  and  guides.  This,  in  my  opinion,  was  the  only 
logical  answer  to  a  rapidly  expanding  economy  being  watched  over  by 
an  agency  which  was  expanding  in  manpower  and  resource  only  at  a 
snail's  pace.  A"\"lien  I  came  to  the  Commission  in  1938,  the  Commission 
had  slightly  over  TOO  employees.  New  businesses  were  born  that 
weren't  even  thought  of.  Between  1938  and  1961,  when  I  came  back  to 
the  Commission,  it  was  just  about  the  same  size.  It  only  had  less  than 
$8  million,  and  thank  the  Lord,  with  support  of  the  members  of  the 
Small  Business  Committee  and  with  the  support  of,  a  great  deal  of 
support  from  Congressman  Evins,  who  sits  on  the  Independent  Office 
Appropriations  Committee  as  its  chairman,  the  Commission  now  has 
about  1,280  employees  and  we've  got  about  $20  million.  If  we  really 
had  a  $50  million  appropriation,  there's  $16  billion  worth  of  advertis- 
ing now  and  we've  only  got  about  a  hundred  people  to  look  at  it.  I 
come  up  here  and  say  we  don't  have  enough  money  and  my  new  chair- 
man came  up  here  the  other  day  and  said  we  had  a  million  and  a  half 
dollars  that  wasn't  committed,  he  didn't  think  he  had  to  spend  it,  and 
they  cheered  him.  I  hope  he's  right.  And  I  am  going  to  help  him  all  I 
can  to  be  right.  But  I  tell  you,  we've  got  a  lot  of  things  to  do  and  we 
don't  have  enough  hands. 

This,  in  my  opinion,  this  turning  towards  these  things  was  the  only 
logical  answer  to  this  rapidly  expanding  economy,  as  I  said. 

N'ow,  since  the  mid-1960*s,  about  92  investigations  into  discrimina- 
tory practices  were  closed  on  the  basis  of  assurances  of  voluntary  com- 
pliance. So  now  you  must  add  those  to  this  result,  because,  I  insist,  we 
have  obtained  the  same  result  as  Ave  had  if  we  said  cease  and  desist. 
Cease  and  desist  doesn't  make  a  man  stop.  It  tells  him  to  stop,  and  it 
tells  him  if  he  continues  we  can  certify  him  for  civil  penalties  for 
$5,000  a  day  for  each  violation.  That  can  get  expensive.  But  we  had 
92  of  these  voluntary  compliances.  Noav,  cluring  the  same  period  we 
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issued  96  advisory  opinions,  96 — these  have  been  published.  This  is  a 
new  body  of  law  that  is  emerging,  it  is  outside  of  the  case  book.  It's 
binding,  it's  advisory,  it's  helpful  to  people  and  it  includes  Robinson- 
Patman  situations  submitted  for  opinions  by  various  biLsinessmen. 
These  were  request  for  opinions  that  came  in  from  various  business- 
men. Also  during  this  time,  the  Commission  issued  its  revised  2(d)  and 
(e)  guides,  following  the  Fred  Meyer  decision.  Now,  I  wrote  the  Fred 
Meyer  decision,  and  I  was  hopeful  and  felt  that  if  we  could  take  the 
law  that  far  it  was  going  some,  to  get  it  interpreted  that  wa}^.  And  the 
court,  as  Mr.  Elman  told  you  this  morning,  on  a  separate  opinion  that 
he  wrote,  went  all  the  way  down  to  the  customer  of  the  wholesaler. 
And  industry  screamed  and  said  we  couldn't  go  that  far,  that  this 
would  be  the  end  to  all  cooperative  advertising.  This  is  the  first  thing 
they  do,  you  know,  they  throw  their  hands  up. 

Prior  to  that  decision  they  knew  they  couldn't  discriminate  in  price 
so  they  turned  to  discrimination  in  the  form  of  something  else,  promo- 
tional allowances,  and  they  were  only  giving  it  to  the  big  boys.  xVnd 
these  discriminatory  allowances  were  given  only  to  people  that  they 
sold  directly  to,  so  they  contended  tliat  they  weren't  discriminating 
between  their  customers  because  they  only  sold  to  the  direct  pur- 
chaser. It  was  easy.  But  tliey  would  sell  to  a  wholesaler  or  distributor 
that  would  resell  down  to  the  little  fellow  who  wouldn't  get  any  of  the 
allowance  at  all.  And  so  now,  after  the  Fred  Meyer'  decision  these 
suppliers  had  to  figure  out  how  to  do  it.  And  we  very  patiently  put 
out  some  guides  and  various  Commissioners  have  explained  these.  We 
have  met  with  the  business  community.  We  had  many  meetings  with 
the  grocery  manufacturers,  for  instance,  and  explained  these  in  great 
detail.  We  learned  a  lot  ourselves.  But  I  tell  you  that  that  one  deci- 
sion, if  that  is  all  you've  got  out  of  9  years  of  enforcement,  was  well 
worth  it. 

The  impact  of  these  more  informal  procedures  must  be  added  to  our 
list  of  docketed  complaints  in  order  to  get  a  true  picture  of  the  act's 
present  day  effectiveness.  And  speaking  of  its  effectiveness,  I  would 
venture  to  say  that  there  would  be  no  adverse  criticism  directed  at  the 
act  in  the  various  "Reports"  of  today  and  yesteryear,  if  it  were  not 
effective. 

The  prospects  for  Robinson-Patman  appear  to  be  bright.  I  am 
confident  that  this  subcommittee  will  continue  to  reflect  the  broad 
congressional  interest  in  the  market  entry  and  successful  operation 
opportunities  of  the  efficient  small  businessman.  Practical  common 
sense  demands  no  less.  For  if  efficiency  and  ingenuity  are  the  bell- 
wethers of  our  rapidly  expanding  economy  then  there  must  always 
be  a  place  for  small  business  in  this  country.  Over  the  years  the 
Supreme  Court  has  displayed  a  commendable  sensitiveness  to  the 
aims  and  goals  of  Robinson-Patman  with  two  notable  and  lamentable 
exceptions — the  Standard  Oil  and  Automatic  Canteen  cases.  Now, 
Mr.  Chairman,  in  the  late  fifties,  when  I  was  serving  as  counsel  to 
the  Antitrust  Committee  over  in  the  Senate,  we  held  2  years'  of  hear- 
ings and  10,000  pages  of  testimony  were  taken.  I  got  calluses  from 
sitting.  Reports  were  made  to  try  to  strengthen  the  act  or  to  rede- 
fine the  harm  that  was  done  by  both  Standard  Oil,  especially  Stand- 
ard Oil.  We  got  nowhere,  not  in  the  Senate.  One  year  over  here  it 
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passed  the  House,  but  it  got  caught  on  tlie  last  night,  in  the  Senate. 
From  tliat  day  on,  it  doesn't  do  any  good  to  try  to  pass  that  act.  But 
you  should  know  it.  And  Automatic  Canteen.  I  heard  my  colleague, 
C(Mnmissioner  Elman,  saying  he  would  hope  that  under  the  new 
leadership  and  this  new  movement  that  we  will  turn  more  and  more 
to  the  buyer.  "Well,  ever  since  Automatic  Canteen  it  hasn't  been  so 
easy.  Now  j-ou  have  to  carry  a  burden  of  proof  to  where  you  have 
to  show  that  the  buyer  either  knew  or  should  have  known  that  the 
man  that  sold  it  to  him  couldn't  cost  justify  it  and  didn't  have  a  good 
faith  defense  and  that  he  violated  the  law.  Now,  that's  a  pretty 
damned  good  burden  to  carry,  I  tell  3'ou,  a  hard  one  to  carry. 

And  we  have  done  pretty  well  ever  since  that  decision.  We  had  a 
few  2(f)  cases.  And  the  reference  was  made  to  some  of  these  that 
have  been  dismissed.  Well,  they  have  been  dismissed  and  I'm  not 
going  to  stand  here  and  tell  you  a,  b,  c.  You've  got  the  records,  you've 
got  the  minutes.  I  could  tell  you  a  whole  lot,  but  it  would  be  something 
you  can  read.  I  think  you  can  use  your  time  more  valuably. 

I  am  proud  of  the  Commission's  record  where  aggrieved  parties 
sought  judicial  review  of  Commission  orders  in  Robinson-Patman 
cases. 

Now,  you  know,  it  is  a  strange  thing  to  me,  the  one  court  that 
doesn't  seem  to  be  having  any  trouble  with  the  Robinson-Patman  law 
is  the  Supreme  Court.  If  we  can  ever  get  to  the  Supreme  Court  we 
don't  have  any  trouble.  Now  we  have  some  trouble  getting  there 
sometimes.  Because  if  we  win  on  review  by  the  appellate  court,  then 
of  course  if  certiorari  is  souglit  and  granted,  we  are  defended  in  the 
Supreme  Court  by  the  Department  of  Justice.  But  where  the  lower 
court,  the  appellate  court,  doesn't  agree  with  us,  we  go  hat  in  hand 
over  there  to  the  Solicitor,  and  we  ask  him — now,  mind  you,  we  have 
to  go  over  there  and  ask  our  lawyer  to  represent  us.  If  he  disagrees 
with  us,  we  can't  fire  him,  we  are  stuck  with  him.  And  if  he  disagrees 
with  US,  this  pretty  well  ends  it.  And  we  have  had  some  pretty  good 
disagreements.  I  remember  one  disagreement  we  had  with  respect  to 
the  Avhevser  Buseh  case  that  has  fogged  this  law  since  the  day  they 
wouldn't  take  that  case.  And  it  has  a  big  effect,  too. 

Now,  there  have  been  95  cases  in  which  respondents  have  petitioned 
a  U.S.  Circuit  Court  of  Appeals  for  review  of  a  Commission  Robin- 
son-Patman order.  This  was  during  this  0-year  period.  In  68  of  these 
instances — I  think  thnt's  the  whole  period:  it  is  the  whole  period — in 
68  of  these  instances  the  Commission's  position  has  been  accepted  and 
the  orders  affirmed ;  68  out  of  9.5  over  34  years.  In  only  27  instances  did 
the  circuit  court  of  appeals  reject  the  Commission's  position  and 
vacate  the  Commission's  order.  The  Supreme  Court  of  the  United 
States  has  been  even  more  receptive  to  the  arguments  and  positions 
urged  by  the  Commission  in  Robinson-Patman  matters.  In  21  reviews 
of  Federal  Trade  Commission  Robinson-Patman  cases  the  Commis- 
sion's position  has  been  vindicated  19  times,  19  out  of  21.  It  should  be 
pointed  out  that  in  13  cases  the  Supreme  Court  was  overturning  a  dis- 
missal entered  by  a  circuit  court  of  appeals.  So  that  of  a  total  of  95 
orders  reviewed  in  the  courts  the  Commission's  position  has  been 
affirmed  80  times.  I  know  of  no  other  administrative  agency  that  can 
boast  of  such  a  record  in  the  courts.  Now.  if  there  is  one,  I  would  like 
for  somebody  to  show  it  to  me. 
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Eecent  court  developments  are  particularly  encouraging  to  those  of 
us  who  share  an  interest  in  Eobinson-Patman  enforcement.  First,  we 
had  the  Supreme  Court  decision  in  the  Utah  Pie  case.  And,  oh,  how  the 
Eobinson-Patman  critics  cried — indeed,  the  Neal  report  suggests  that 
it  be  overruled  by  legislation.  And  the  criticisms  of  the  case  make  me 
wonder  how  many  of  the  critics  have  actually  read  the  case. 

I  agree  with  Dr.  Brooks  in  his  testimony  before  this  subcommittee 
wherein  he  pointed  out  the  misconceptions  of  Utali  pie.  Long  may  it 
stand. 

But  there  are  other  just  as  compelling  and  well  reasoned  recent 
decisions  in  the  courts  that  lead  me  to  believe  that  a  new  day  in 
Eobinson-Patman  enforcement  is  dawning.  I  invite  your  attention 
to  the  Perkins  and  Fred  Meyer  decisions  of  the  Supreme  Court.  In 
those  cases  the  Court  got  back  to  the  basics  of  the  original  intendment 
of  the  act  and  clearly"  demonstrated  that  the  statute  reaches  all  price 
discriminations,  at  any  level,  which  have  the  requisite  statutory  effects. 
And  now  promotions  and  promotional  moneys  must  be  made  available 
to  all  competitors  at  the  level  of  resale  to  which  the  promotions  are 
directed. 

Eecent  decisions  of  the  U.S.  court  of  appeals  have  given  definite 
indications  of  a  more  favorable  climate  for  Eobinson-Patman  enforce- 
ment. The  U.S.  Court  of  Appeals  for  the  Seventh  Circuit  recently 
upheld  the  Commission  in  our  National  Dairy  Jams  and  Jellies  case. 
This  excellent  decision  realistically  sets  out  the  metes  and  bounds 
of  a  primary  line  injury  case.  And  I  want  to  talk  about  primary  line 
in  a  minute.  A  recent  decision  of  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  Foinler  case  reaffirms  our  firmly  held  beliefs  as 
to  the  criteria  to  be  used  in  assessing  the  probability  of  injury  in  a 
secondary  line  case.  Another  recent  decision  of  major  importance  to 
\hQ  continued  viability  of  the  enforcement  of  the  Eobinson-Patman 
Act  is  the  opinion  of  the  first  circuit  court  of  appeals  in  the  Forster 
case.  In  a  well -reasoned  o]:)inion  the  court  held  that  a  decision  of  the 
Federal  Trade  Commission  was  a  "final  judgment  or  decree"  within 
the  meaning  of  section  5  of  the  Clayton  Act  and  thus  could  be  used  as 
prima  facie  evidence  in  treble  damage  litigation.  This,  of  course, 
strengthens  public  enforcement  of  the  statute  and  will  aid  immeasur- 
ably the  two-pronged  method  of  enforcement  envisioned  by  Congress. 

Just  in  reading  this  statement,  I  am  reminded,  I  wrote  the  decision 
in  N'ational  Dairy  which  we  won.  And  there  is  another  case  I  should 
have  mentioned,  another  National  Dairy  case  that  involved  the  costing 
question.  These  things  have  to  be  established,  long  and  hard.  I  wrote 
that  one.  I  wrote  the  Forster  one.  I  wrote  Fred  Meyer.  I  am  wpnder- 
ing  what  those  other  fellows  were  writing.  We  had  a  lot  of  criticism 
but  we  won  them  all. 

Let  me  just  add  one  final  thouirht.  Anv  criticism  of  Eobinson-Pat- 
man Act  enforcement  must  reflect,  at  least  indirectly,  on  the  staff 
charged  with  enforcement  of  that  statute.  I  want  to  state  unequivo- 
cally that,  in  mv  opinion,  our  staff,  considorinp-  the  vast  exnanse  of 
the  economy  involved,  the  tremendous  number  of  complaints  received, 
and  notwithstanding  unjustified  criticism,  has  done  an  outstanding 
job  in  fulfilling  the  mandate  of  Congress.  Stated  very  plainly,  I  am 
proud  of  the  staff  and  I  don't  want  to  apologize  for  a  damn  one  of 
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them.  I  have  read  in  the  reports  that  I  put  all  iny  cronies  in  the  Com- 
mission, and  all  they've  got  to  do  to  straighten  the  Commission  out 
is  to  remove  my  cronies.  Commissioners  have  stated,  on  requests  for 
money  going  over  to  the  Budget  Bureau,  that  they  have  got  to  oppose 
the  budget  a's  long  as  it  is  under  the  present  management. 

Xow,  all  1  can  sav  to  those  gentlemen  is  this.  In  9  years  at  the  Fed- 
eral Trade  Commission,  charged  with  those  responsibilities  that  I 
had  to  fulfill  as  the  Chairman,  and  I  could  not  share  them,  I  made 
choices.  I  honored  what  I  call  the  career  system  and  I  make  no  apolo- 
gies for  it.  Some  people,  of  necessity,  we  found  outside,  but  you  give 
me  the  choice  by  a  man  that  has  spent  his  life  in  a  career,  I  msike 
no  apologies  if  I  can  find  an  opening  for  him  at  the  top.  I  don't  think 
it  is  necessary  to  bring  in  these  21-  or  22-year-old  geniuses  and  put 
them  on  top  of  them.^I  think  that  a  good,  honest  effort  in  a  career 
needs  to  be  reAvarded  by  the  challenge  of  leadership.  And  so  that  was 
my  system  that  has  been  critiziced. 

One  other  thing  that  occurs  to  me,  and  this  has  some  effect  upon 
what  you  are  trying  to  understand  about  the  Commission.  Much  was 
said  about  the  powers  of  the  Commission.  At  one  time  three  of  my 
Commissioners,  Mr.  Elman,  Mr.  Nicholson,  and  Miss  Jones,  assumed, 
by  a  vote  of  3  to  1,  that  the  powers  of  the  Chairman  weren't  what  I 
had  understood  them  to  be,  and  they  challenged  them.  That  led  to  my 
request  for  a  ruling  by  both  Civil  Service  and  the  Attorney  General 
of  the  United  States.  Now,  there  were  all  kind  of  articles  written 
about  that,  and  I  was  taken  pretty  much  to  task.  But  guess  what  hap- 
pened. Just  the  other  day  the  letter  came  in,  and  it  just  happened  I 
Avas  right.  The  ruling  is  fiat  cold  turkey,  my  position  was  right  and 
they  are  wrong.  I  want  you  to  put  that  in  the  record  so  eveiTbody  can 
read  it.  Nobody  else  would  put  it  anywhere. 

Mr.  PoTviN.  Mr.  Chairman. 

AVould  it  be  possible.  Commissioner,  to  obtain  a  copy  of  that  letter? 

Commissioner  Dixon.  You  sure  can.  You  can  have  mine. 

Mr.  PoTviN.  Thank  you,  sir. 

Mr.  HuxGATE.  If  there  is  no  objection,  it  will  be  admitted  at  this 
point, 

U.S.  Crv'iL  Service  Commission, 
Washington,  B.C.,  February  2, 1970. 
Hon.  Caspar  W.  Weinberger, 
Chairman,  Federal  Trade  Commission,  Washington,  B.C. 

Dear  Mr.  Chairman  :  We  regret  that  it  has  taken  so  long  to  make  a  final 
response  to  the  March  5,  1969  letter  of  former  Chairman  Paul  Rand  Dixon  con- 
cerning which  parts  of  the  Federal  Trade  Commission  are  "major  administra- 
tive units"  as  that  term  is  used  in  Reorganization  Plan  No.  8  of  1950.  We  found 
it  necessary  to  consult  with  a  number  of  executive  branch  oflScials  on  this  mat- 
ter and  that  consultation  took  time. 

In  discussing  the  matter  referred  to  in  the  former  Chairman's  letter  we  feel  it 
essential  at  the  outset  to  state  that  neither  the  Chairman  of  the  Civil  Service 
Commission  nor  the  Commission  itself  has  any  specific  statutory  authority  to 
decide  the  question  upon  which  Mr.  Dixon  and  the  other  members  of  the  Federal 
Trade  Commission  differed.  The  Civil  Service  Commission  does,  however,  have 
the  authority  to  decide  whether  an  individual  has  received  a  valid  appointment 
in  the  civil  service  (as  that  term  is  defined  in  5  U.S.C.  2101)  for  the  purpose 
of  determining  the  applicability  of  the  various  laws  and  regulations  that  we 
administer.  It  is  on  the  basis  of  the  latter  authority  that  the  conclusions  in 
this  letter  are  made. 

Reorganization   Plan  No.   8  of  1950    (5   U.S.C. A.  App.   p.   236)    provides  in 
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section  1(b)  (2)  that  "Tlie  appointment  by  tlie  Chairman  [of  the  Federal  Trade 
Commisi<ion]  of  the  heads  of  major  adminif^trative  units  under  the  Com- 
mission shall  be  subject  to  the  approval  of  the  Commission."  Identical  language 
appears  in  section  1(b)(2)  of  Reorganization  Plan  No.  9  of  1950  (5  U.S.C.A. 
App.  p.  238)  relative  to  the  Federal  Power  Commission;  section  1(b)(2)  of 
Reorganization  Plan  No.  10  of  1950  (5  U.S.C.A.  App.  p.  239)  relative  to  the 
Securities  and  Exchange  Commission;  section  1(b)(2)  of  Reorganization  Plan 
No.  13  of  19.^0  (5  U.S.C.A.  App.  p.  2411  relative  to  the  Civil  Aeronautics 
Board ;  and  section  2  of  Reorganization  Plan  No.  6  of  1949  via  section  104  of 
Reorganization  Plan  No.  7  of  1961  (5  U.S.C.A.  App.  p.  225,  350)  relative  to  the 
Federal  Maritime  Commission. 

As  noted  in  Mr.  Dixon's  letter,  from  1950  when  your  Reorganization  Plan  be- 
came effective  until  January,  1969  the  term  "heads  of  major  administrative 
vmits"  was  interpreted  as  encompassing  only  the  positions  of  Secretary,  Ex- 
ecutive Director,  General  Counsel,  and  the  Directors  of  the  Bureaus  in  the 
Federal  Trade  Commission.  On  January  31,  1969,  the  majority  of  the  Federal 
Trade  Commissioners  voted  to  extend  the  interpretation  of  the  term  to  in- 
clude the  63  positions  referred  to  in  Mr.  Dixon's  letter.  The  former  Chairman 
expressed  the  opinion  that  the  extension  voted  constituted  an  illegal  intrusion 
into  the  powers  of  the  Chairman  of  the  Federal  Trade  Commission.  Our  study 
leads  us  to  the  conclusion  that  the  first  interpretation  made  in  1950,  while  per- 
haps appropriate  at  that  time,  is  too  limited  for  today's  organization  and  that 
the  extension  voted  in  1969  is  unduly  broad. 

While  we  have  found  no  conclusive  definition  of  the  term  "major  adminis- 
trative units",  we  are  of  the  opinion  that  it  must  be  interpreted  in  the  light 
of  basic  personnel  law.  The  Congress  in  enacting  the  Classification  Act  of  1949 
established  the  "General  Schedule"  which  is  a  basic  compensation  schedule 
divided  into  eighteen  grades  of  difiiculty  and  responsibility  of  work.  The  Gen- 
eral Schedule  (which,  since  the  codification  of  title  5  of  the  United  States  Code 
in  1966,  appears  in  section  5104  of  that  title)  contains  some  significantly  de- 
scriptive language  relative  to  the  classes  of  positions  that  involve  the  heads 
of  Governmental  organizations.  "We  are  of  the  opinion  that  the  language  used 
by  the  Congress  in  5  U.S.C.  5104  affords  appropriate  reliance  in  determining 
what  the  Congress  meant  by  the  language  in  the  Reorganization  Plans,  "heads 
of  major  administrative  units." 

Before  discussing  the  language  in  5  U.S.C.  5104  we  want  to  make  clear  that 
we  agree  with  the  implied  conclusion  in  the  1950  opinion  of  the  then  Federal 
Trade  Commission  General  Counsel  W.  T.  Kelley  that  the  word  "administrative" 
in  the  term  "major  administrative  units"  is  to  be  given  a  broad  interpretation 
and  is  not  limited  to  units  engaged  exclusively  in  administrative  or  executive 
work  as  distinguished,  for  example,  from  units  .such  as  the  General  Counsel's  Of- 
fice and  the  Ofl3ce  of  Hearing  Examiners.  We  also  agree  that  former  General 
Counsel  Kelley  was  correct  in  concluding  that  the  word  "major"  is  a  relative  one 
and  that  among  the  large  number  of  units  in  the  Federal  Trade  Commission 
"there  is  a  considerable  area  of  discretion  in  determining  which  are  'major'  *  *  * 
provided  this  is  not  carried  to  the  extent  of  designating  a  majority  of  the  ad- 
ministrative units  as  major." 

The  descriptions  in  5  U.S.C.  5104  used  for  grading  positions  at  grades  GS-14 
through  GS-18  contain  language  pertinent  to  the  problem  at  hand.  Copies  of 
those  statutory  provisions  are  attached.  We  feel  it  particularly  significant  to 
note  that  crrades  GS-14  and  GS-15  refer  to  an  individual  who  is  "*  *  *  head  of 
a  major  organization  within  a  bureau  *  *  *" ;  that  GS-16  refers  to  an  individual 
who  is  "*  *  *  head  of  a  major  organization  *  *  *"  ;  and  that  GS-17  and  GS-18 
refer  to  an  individual  who  is  "*  *  *  head  of  a  bureau".  As  used  in  the  statute 
the  word  "bureau"  is  interpreted  to  mean  a  major  subdivision  of  an  Executive 
agency.  In  some  agencies  the  word  "bureau"  is  seldom  used  and  the  major  sub- 
divisions are  termed  "divisions"  (e.g.,  the  Securities  and  Exchange  Commission 
Division  of  Corporate  Regulation). 

We  are  of  the  opinion  that  the  language  in  the  statute  used  in  the  GS-14  and 
GS-15  descriptions,  which  shows  the  organizations  referred  to  therein  as  being 
within  a  bureau  and,  hence,  subordinate  to  the  head  of  a  bureau,  is  sufficient  to 
establish  that  the  incumbent  of  such  a  position  could  not  be  considered  the  head 
of  a  "major  administrative  unit."  We  are  aware  that  there  are  positions  within 
the  bureaus  of  the  Federal  Trade  Commission  that  are  graded  at  GS-16  but  we 
are  not  basing  our  determination  here  exclusively  on  grade  but  on  a  combination 
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of  grade  and  the  statutory  description  of  tlie  type  of  organization  contained  in 

o  U.S.C.  510-i. 

Witli  respect  to  the  descriptions  for  GS-16,  GS-17,  and  GS-18,  we  believe  the 
language  in  each  equates  with  that  in  the  Reorganization  Plans  so  that  an  indi- 
vidual in  one  of  those  grades  who  is  either  the  head  of  "a  major  organization" 
which  is  not  within  a  bureau,  or  is  the  head  of  '"a  bureau",  is  the  head  of  a 
"major  administrative  unit"  within  the  language  of  the  Reorganization  Plan. 
Under  this  interpretation  the  following  positions  are  subject  to  the  approval  of 
the  Federal  Trade  Commission  : 

(1)  Secretary 

(2)  Program  Review  Officer 

(3)  Executive  Director 

(4)  General  Counsel 

( u)  Director.  Office  of  Hearing  Examiners 

(6)  Director,  Bureau  of  Deceptive  Practices 

(7)  Director,  Bureau  of  Economics 

(8)  Director,  Bureau  of  Field  Operations 

(9)  Director,  Bureau  of  Industry  Guidance 

(10)  Director,  Bureau  of  Restraint  of  Trade 

(11)  Director,  Bureau  of  Textiles  and  Furs 

All  other  positions  in  the  Federal  Trade  Commission  may  be  filled  by  the 
Chairman  of  that  Commission  without  the  approval  of  the  Commission. 

Pursuant  to  your  oral  request  we  will  take  no  action  on  the  matter  of  the 
assignment  of  Dr.   George  Dobbs  to  the  position  of  Chief  of  the  Division  of 
Scientific  Opinions,  and  the  matter  is  considered  withdrawn. 
Sincerely  yours, 

Robert  E.  Hampton,  Chairman. 
Enclosure. 

Classification   of  Positions 
******* 

(14)  Grade  GS-14  includes  theses  classes  of  positions  the  duties  of  which  are — 

(A)  to  perform,  under  general  administrative  direction,  with  wide  latitude 
for  the  exercise  of  independent  judgment,  work  of  exceptional  difficulty  and 
responsibility  along  special  technical,  supervisory,  or  administrative  lines 
which  has  demonstrated  leadership  and  unusual  attainments : 

(B)  to  serve  as  head  of  a  major  organization  within  a  bureau  involving 
work  of  comparable  level ; 

(C)  to  plan  and  direct  or  to  plan  and  execute  major  professional,  scientific, 
technical,  administrative,  fiscal,  or  other  specialized  programs,  requiring 
extended  training  and  experience  which  has  demonstrated  leadership  and 
unusual  attainments  in  professional,  scentific,  or  technical  research,  prac- 
tice, or  administration,  or  in  administrative,  fiscal,  or  other  specialized 
activities ;  or 

(D)  to  perform  consulting  or  other  professional,  scientific,  technical,  ad- 
ministrative, fiscal,  or  other  specialized  work  of  equal  importance,  difficulty, 
and  responsibility,  and  requiring  comparable  qualifications. 

(15)  Grade  GS-15  includes  those  classes  of  positions  the  duties  of  which  are — 

(A)  to  perform,  under  general  administrative  direction,  with  very  wide 
latitude  for  the  exercise  of  independent  judgment,  work  of  outstanding  dif- 
ficulty and  responsibility  along  special  technical,  supervisory,  or  administra- 
tive lines  which  has  demonstrated  leadership  and  exceptional  attainments ; 

(B)  to  serve  as  head  of  a  major  organization  within  a  bureau  involving 
work  of  comparable  level ; 

(C)  to  plan  and  direct  or  to  plan  and  execute  specialized  programs  of 
marked  difficulty,  responsibility,  and  national  significance,  along  profes- 
sional, scientific,  technical,  administrative,  fiscal,  or  other  lines,  requiring 
extended  training  and  experience  which  has  demonstrated  leadership  and 
unusual  attainments  in  professional,  scientific,  or  technical  research,  prac- 
tice, or  administration,  or  in  administrative,  fiscal,  or  other  specialized  ac- 
tivities ;  or 

(D)  to  perform  consulting  or  other  professional,  scientific,  technical,  ad- 
ministrative, fiscal,  or  other  specialized  work  of  equal  importance,  difficulty, 
and  responsibility,  and  requiring  comparable  qualifications. 
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(16)  Grade  GS-16  includes  those  classes  of  positions  the  duties  of  which  are — 

(A)  to  perform,  under  general  administrative  direction,  with  unusual 
latitude  for  the  exercise  of  independent  judgment,  work  of  outstanding  dif- 
ficulty and  responsibility  along  special  technical,  supervisory,  or  administra- 
tive lines  which  has  demonstrated  leadership  and  exceptional  attainments ; 

(B)  to  serve  as  the  head  of  a  major  organization  involving  work  of  com- 
parable level ; 

( C )  to  plan  and  direct  or  to  plan  and  execute  professional,  scientific,  tech- 
nical, administrative,  fiscal,  or  other  specialized  programs  of  unusual  dif- 
ficulty, responsibility,  and  national  significance,  requiring  extended  training 
and  experience  which  has  demonstrated  leadership  and  exceptional  attain- 
ments in  professional,  scientific,  or  technical  research,  practice,  or  adminis- 
tration, or  in  administrative,  fiscal,  or  other  specialized  activities ;  or 

(D)  to  perform  consulting  or  other  professional,  scientific,  technical,  ad- 
ministrative, fiscal,  or  other  specialized  work  of  equal  importance,  difliculty, 
and  responsibility,  and  requiring  comparable  qualifications. 

(17)  Grade  GS-17  includes  those  classes  of  positions  the  duties  of  which  are — 

(A)  to  serve  as  the  head  of  a  bureau  where  the  position,  considering  the 
kind  and  extent  of  the  authorities  and  responsibilities  vested  in  it,  and  the 
scope,  complexity,  and  degree  of  difliculty  of  the  activities  carried  on,  is  of 
a  high  order  among  the  whole  group  of  positions  of  heads  of  bureaus ; 

(B)  to  plan  and  direct  or  to  plan  and  execute  professional,  scientific,  tech- 
nical, administrative,  fiscal,  or  other  specialized  programs  of  exceptional 
difficulty,  responsibility,  and  national  significance,  requiring  extended  train- 
ing and  experience  which  has  demonstrated  exceptional  leadership  and  at- 
tainments in  professional,  scientific,  or  technical  research,  practice,  or  ad- 
ministration, or  in  administrative,  fiscal,  or  other  specialized  activities ;  or 

(C)  to  perform  consulting  or  other  professional,  scientific,  technical,  ad- 
ministrative, fiscal,  or  other  specialized  work  of  equal  importance,  difficulty, 
and  responsibility,  and  requiring  comparable  qualifications. 

(18)  Grade  GS-18  includes  those  classes  of  positions  the  duties  of  which  are — 

(A)  to  serve  as  the  head  of  a  bureau  where  the  position,  considering  the 
kind  and  extent  of  the  authorities  and  responsibilities  vested  in  it,  and  the 
scope,  complexity,  and  degree  of  difficulty  of  the  activities  carried  on,  is 
exceptional  and  outstanding  among  the  whole  group  of  positions  of  heads  of 
bureaus ; 

(B)  to  plan  and  direct  or  to  plan  and  execute  frontier  or  unprecedented 
professional,  scientific,  technical,  administrative,  fiscal,  or  other  specialized 
programs  of  outstanding  difficulty,  responsibility,  and  national  significance, 
requiring  extended  training  and  experience  which  has  demonstrated  out- 
standing leadership  and  attainments  in  professional,  scientific,  or  technical 
research,  practice,  or  administration,  or  in  administrative,  fiscal,  or  other 
specialized  activities;  or 

(C)  to  perform  consulting  or  other  professional,  scientific,  technical,  ad- 
ministrative, fiscal,  or  other  specialized  work  of  equal  importance,  difficulty, 
and  responsibility,  and  requiring  comparable  qualifications. 

Pub.L  89-554,  Sept.  6, 1966,  80  Stat.  446. 

Commissioner  Dixon.  Now,  I  believe  in  the  Eobinson-Patman  Act, 
I  believe  in  its  enforcement.  I  am  sure  that  after  your  consideration 
and  reevaluation  of  the  statute  in  the  light  of  the  tremendous  problems 
facing  today's  small  businessman  you  will  reaffirm  the  interest  and 
concern  of  Cono-ress  in  the  enforcement  of  the  Eobinson-Patman  Act. 

Thank  you. 

Mr.  HuNGATE.  Thank  you,  Commissioner. 

Counsel. 

Mr.  PorvaN.  Mr.  Chairman. 

Mr.  Commissioner,  as  you  know,  we  have  been  discussing  tlie  by 
now  somewhat  notorious  pink  sheet  coverage  of  the  new  Chairman's 
testimony.  ]\Iay  I  assume  you  are  familiar  with  the  article  in  question? 

Commissioner  Dixon.  Yes,  I  know  that.  I  don't  read  it  very  often. 
I  try  to  keep  my  blood  pressure  down  somehow. 
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Mr.  PoTvix.  Well,  without  commenting  on  Mr,  Werble's  predilec- 
tion for  interrupting  the  news,  suffice  it  to  say  that  the  headline  on 
the  article  on  the  new  Cliairman's  testimony  was  "Moratorium  on 
Robinson-Patman  Complaints.'*  This,  of  course  is  somewhat  fictional. 
It  was  a  consensual  statement  delivered  by  the  new  Chairman  on 
behalf  of  all  four  of  his  colleagues,  including  yourself. 

Could  you  say  for  the  record,  sir,  whether  it  is  your  understanding 
these  is  to  be  any  moratorium  on  Robinson-Patman  enforcement? 

Commissioner  Dixon.  If  it  is  I  will  make  a  speech  on  Pennsylvania 
Avenue  the  first  day  I  find  out  about  it. 

]Mr.  PoTvix.  Did  it  not  strike  you,  sir,  that 

Commissioner  Dixon.  Absolutely  that's  wrong,  Mr.  Potvin.  We 
have  no  such  understanding,  no  such  intention,  and  I  haven't  heard 
anybody  sa}^  so. 

Mr.  PoTviN.  And  indeed  the  Chairman's  language  was  rather  noted 
for  its  lack  of  being  opaque  in  that  respect.  It  was  explicit  that  there 
would  be  at  least  as  much  arid  hopefully  more. 

Commissioner  Dixon.  I  think  that  is  correct. 

Mr.  PoTviN.  Thank  you,  sir. 

I  should  think  that  perhaps  the  very  most  useful  function  that  you 
could  serve  at  this  time,  sir,  is  the  leaving  of  some  residual  advice 
here  today.  You  have  just  completed  what  Chairman  Dingell,  I  be- 
lieve quite  justifiably,  considers  a  very  distinguished  tenure  as  Chair- 
man of  a  very  effective  agency. 

In  studying  the  allocation  of  relatively  limited  staff  and  money 
because  of  the  budget  of  the  bureau  at  your  agency,  and  the  just  per- 
fectly normal  tasks  that  you  are  being  given  in  increasing  terms  by 
the  Congress,  and  by  circumstances,  do  you  have  any  particular  feel- 
ings as  to  the  relative  place  of  Robinson-Patman  enforcement  in  the 
overall  hierarchy  of  priorities? 

Commissioner  Dixon.  You  must  know  what  I  think  about  it  be- 
cause it  has  been  made  available  to  you,  our  budget  over  the  years. 
When  you  run  the  cards  over  any  given  year  of  the  totality  of  the 
effort  including  the  men  in  the  Division  of  Discriminatory  Practices, 
and  then  the  men  in  the  field,  the  economists  that  are  brought  into 
play,  and  the  Commission's  time,  you  will  find  that  the  sum  of  money 
being  spent  on  Robinson-Patman  would  run  roughly  somewhere  near 
$2  million. 

Mr.  PoTviN.  Do  you,  sir,  see  any  conflict  between  the  total  bundle 
of  consumer  rights  and  needs  and  either  the  abstract  concept  of  Rob- 
inson-Patman or,  indeed,  the  implementation  of  that  act? 

Commissioner  Dixon.  If  I  understand  your  question,  do  I  see  any 
conflict  between  the  act  and  the  consumers? 

Mr.  Po'n'iN.  Yes,  sir.  There  are  those  who  profess  to  see  some. 

Commissioner  Dixon.  I  don't  know  of  anything  that  benefits  the 
consumer  as  quickly  or  over  the  long-range  pull,  either  way  you  want 
to  look  at  it,  than  a  strong  enforcement  of  antitrust  laws,  and  this 
certainly  includes  the  Clayton  Act  as  amended  by  the  Robinson-Pat- 
man amendment. 

Mr.  PoTviN.  Lastly,  sir.  One  of  the  other  allegations  that  has  been 
tossed  at  this  podium  time  and  time  again  during  these  hearings  is 
that  there  has  been  some  sort  of  a  predilection  toward  involvement  in 
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"trivia"  down  at  your  agency.  Would  you  care  to  speak  briefly  to 
that  point  ? 

Commissioner  Dixon.  Well,  what  is  one  man's  trivia  is  somebody 
else's  substance,  you  see.  It  depends  on  what  end  of  that  trivia  you  are 
on.  If  Congressman  Hungate  were  to  have  a  delegation  of  his  con- 
stituents call  on  him  and  present  him  with  a  problem  that  properly 
lay  in  the  domain  of  the  Federal  Trade  Commission  and  he  sent  it 
down  there,  somebody  could  say  that  it  is  trivia.  1  don't  know  what  he 
would  think  about  it,  but  I  don't  think  he  would  take  it  very  kindly. 
But  some  things  are  more  important  than  others.  The  word  "trivia'' 
really  kind  of  got  banded  in  in  reference  to  some  of  our  textiles  and 
fur  work.  Now,  here  are  four  acts  that  the  Congress  whittled  out  of 
the  Federal  Trade  Commission  Act,  which  declares  that  unfair  meth- 
ods of  competition,  or  unfair  and  deceptive  practices  are  wrong.  You 
see,  that  is  broad.  It  was  unfair  to  say  this  is  virgin  wool  if  it  isn't. 
That  was  already  there.  But  they  thought  so  much  of  the  wool  problem 
that  they  ]3assed  a  Wool  Products  Identiiicaiion  Act,  and  then  they 
foUowecl  that  with  the  Fur  Products  Identification  Act,  and  finally 
the  Fabrics  Act,  and  now  it  has  been  amended,  and  then  the  last  one 
is  the  Textile  Act.  Now,  these  were  special  responsibilities  Congress 
gave  the  Commission.  Congress  sets  our  guidelines,  you  know.  And  we 
don't  have  a  whole  lot  of  people  in  this  bureau.  I  think  they  have  done 
maybe  the  best  job  at  the  Commission,  and  it  rather  galls  me  to  see 
the  people  doing  this  etTective  work  being  told  that  the}^  are  just 
wasting  their  time  on  trivia.  You  tell  some  woman  that  it  is  trivia  to 
protect  her  from  some  unscrupulous  merchan.t  that  advertises  an  old 
dyed  pussy  cat  and  calls  it  sable  and  sells  it  to  her,  and  I  don't  think 
she  will  have  any  trouble  saying  that  we  do  need  people  going  around 
inspecting  these  tags  and  looking  at  them  and  giving  advice,  and  in 
the  event  we  catch  them  to  sue  them  and  get  the  practices  stopped. 

Mr.  Hungate.  Commissioner,  I  appreciate  your  remarks  in  the  lat- 
ter context.  I  think  we  have  a  great  upsurge  of  concern  of  the  con- 
sumer, at  least  in  print,  and  many  agencies  or  officials  down  in  the 
fine  print  say  that  they  will  take  any  landmark  cases  that  come  in,  they 
will  take  them.  The  others,  they  will  have  to  refer  them  to  their  own 
lawyers  because  they  are  just  too  big  and  too  busy,  and  I  guess  "trivia" 
is  the  word  they  would  be  applying  to  those  things.  And  I,  for  one,  I 
would  like  to  see  the  Government  take  an  active  part  insofar  as  it  can 
in  these  matters. 

Now,  counsel  mentioned  to  you  a  point  that  we  have  had  at  least 
I  think  two  witnesses  and  perhaps  more  on  the  problem  he  raised.  The 
testimony,  as  I  recall  it,  was  that,  why  should  we  protect  these  small 
businessmen,  why  are  they  any  better  than  factory  workers,  isn't  the 
ultimate  interest  the  lowest  price  to  the  consumer,  and  isn't  that  the 
person  in  whom  we  should  be  properly  interested  because  we  are  all 
consumers  ? 

Commissioner  Dixon.  That  is  an  awful  hard  thing  to  explain  to  a 
body  politic  or  consumers.  A  consumer  cannot  see  much  beyond  the 
nose.  For  instance,  if  there  is  a  destructive  price  war  going  on  witli 
sales  beneath  cost,  having  predation  written  all  over  it,  who  enjoys 
it  more  than  anybody  else  ?  Consumers. 

Mr.  PoTviN.  In  the  short  run. 
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Commissioner  Dixon.  Now,  just  a  minute.  I  remember  one  time  when 
T  was  counsel  advising  Senators,  not  Congressmen,  about  similar  hear- 
ings. 1  used  to  talk  a  great  deal  to  my  longtime  friend,  Everette  Mac- 
Intyre,  who  was  over  here  with  this  committee.  And  we  were  exchang- 
ing some  tlioughts.  The  most  unwise  thing  you  can  ever  do  is  to  present 
your  political  bosses  in  the  market  where  the  bargain  is.  They  will 
run  you  out  of  town.  You  don't  take  him  there.  You  take  him  over  in 
the  next  market  where  the  price  is  high,  and  you  ask  the  question, 
''Wliy  are  you  mad  at  tliose  nice  people  over  there?  Why  don't  you 
sell  them  at  the  same  price  that  you  are  over  yonder?"  That  is  the 
other  si-de  of  the  coin.  You  win  liini  every  time.  But  you  will  get  run 
out  of  town  over  on  that  other  side.  So,  you  see,  the  consumer  only  sees 
one  fide.  He  sees  the  one  that  he  is  getting  immediately.  But  take  him 
over  here  and  you  ask,  "Who  is  paying  for  that  act  over  there  ?  You 
are.  How  do  vou  like  it?" 

And  that  is  the  story  of  monopoly.  You  let  this  go  on  and  then  it 
disappears,  and  then  you  pay  for  it.  Now,  you  have  a  hard  time  ex- 
plaining that  to  a  housewife.  But  that  is  the  reason  antitrust  laAvs 
are  so  valuable.  They  are  more  valuable  than  all  of  this  other  talk 
about  consumerism  put  together.  That  doesn't  mean  you  can  ignore 
all  that  we  are  hearing  about  consumerism.  But  antitrust  laws  are 
the  greatest  thing  that  we  have  got  in  this  country,  protecting  this 
country  from  the  jungle,  eating  itself  up  alive, 

P)ut  I  keep  on,  after  30  years,  asking  the  question,  "Are  we  doing 
enough,  are  we  losing,  are  we  ahead,  where  are  we?"  Where  are  we 
now  with  Robinson-Patman  ?  Are  we  doing  a  good  job  ?  Is  it  enough  ? 
What  do  you  need  to  do  more  ?  What  are  the  problems  ? 

I  don't  think  there  is  anything  basically  wrong  with  the  statute,  I 
think  that  a  couple  of  opinions  cause  a  little  more  difficulty  in  enforce- 
ment. We  have  no  problem  with  the  secondary  line  case.  We  do  have 
problems  in  the  primary  line  case.  And  don't  you  forget  it.  The  law 
that  was  passed  intended  us  to  have  a  j^roblem,  it  wasn't  supposed  to 
be  easy.  Because  the  Congress  didn't  say  stop  all  price  discrimination, 
it  said  stop  those  that  may  substantially  lessen  competition.  That's  the 
only  one  to  stop.  And  you  begin  to  ask,  "You  are  a  national  operator, 
so  how  do  you  sell  your  products  ?"  He  says,  "Well,  I  divide  the  country 
into  50  principal  markets."  As  far  as  he  is  concerned,  those  are  50  coun- 
tries. And  then  he  says,  "I  allocate  so  many  dollars  for  promotion."  If 
it's  by  the  case,  so  much  per  case,  this  is  the  way. 

"liovv^  do  you  spend  it?  Do  you  spend  it  all  at  one  time  or  evenly?" 

"Oh,  no.  We  know  what  percentage,  relative  percentage  we  have  in 
this  market,  and  we  may  have  55  percent,  and  we  look  over  in  the  next 
one,  we  have  only  got  10,  We  say  what  in  the  world  is  the  matter,  what 
have  we  got  to  do  ?" 

Well,  the  first  thing  they  say  they  have  got  to  do  is  to  get  the  con- 
sumer to  try  the  product. 

"How  do  you  do  that?" 

"Give  it  to  them  or  sell  one  and  give  away  one," 

Discrimination.  That  is  the  only  place  he  is  doing  it. 

Now,  is  that  against  the  law  as  soon  as  he  does  it?  It  is  against  the 
law  when  he  does  what?  Will  he  substantially  lessen  competition  and 
tend  to  create  a  monopoly  ?  When  does  a  promotion  become  a  practice  ? 
Canyon  define  it? 
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And  all  these  people,  little  business,  big  business,  talking  about  law 
violations  are  just  talking.  They  are  doing  a  whole  lot  of  talking.  And 
when  "we  go  in  there,  after  complaint,  maybe  we  will  be  2  weeks  be- 
hind v.hen  we  get  men  in  there,  wham,  it's  gone,  and  he  moves  over  here 
to  the  next  place. 

That  is  the  reason  that  the  economists  and  lawyers  say  you  can  take 
a  law  and  Balkanize  America.  You  understood  competition  is  a  deli- 
cate thing,  and  it  is  not  an  easy  problem,  to  deal  with.  It  takes  ingenu- 
ity, and  it  takes  facts. 

Now,  I  am  not  one  of  those  fellows  that  says  you  ha^e  to  have  preda- 
tory intent.  Although  we  sit  down  at  the  Commission  and  argue  with 
each  other  and  write  about  predatory  intent.  If  you  have  predatory 
intent,  you  don't  even  have  to  go  beyond  it,  iust  prove  there  was  intent. 
You  don't  have  to  have  too  much  more.  That  persuades  most  every- 
body if  you  have  got  that.  But  you  don't  have  to  have  intent.  It  doesn't 
say  a  thing  in  the  statute  about  it.  What  you  have  to  prove  is  that 
there  is  a  discrimination,  and  that  it  cannot  be  cost  justified,  and  that 
it  cannot  be  offset  by  the  defense  of  meeting  competition,  and  that  it 
may  substantially  lessen  competition,  and  then  you  can  say,  "Stop  it." 
And  even  when  you  say  "Stop  it,"  you  have  the  darndest  problem  in 
the  world  drawing  an  order  that  is  any  better  than  the  language  of  the 
statute.  .Vnd  so  you  have  got  a  problem.  Now,  people  say  to  me,  ""VYhat 
do  you  want  to  do  about  it?"  I  say,  "Nothing,  leave  it  alone,  leave  it 
alone." 

]\Ir.  IIuNOATE.  Mr.  Wertlieimer. 

Mr.  Weetiieimer.  No  questions. 

Mr.  HuNGATE.  Mr.  Potvin. 

Mr.  Pot\t:n.  No  questions. 

Mr.  Hi'NGATE.  Mr.  Oden. 

JNIr.  Oden.  No  questions. 

Mr.  Hungate.  I,  on  behalf  of  the  committee,  again  want  to  extend 
our  appreciation,  and.  Commissioner,  I  hope  that  your  enthusiasm  can 
be  communicated  to  the  whole  staff. 

Commissioner  Dixon.  Well,  we  have  got  a  good  staff  and  they  de- 
serve some  accolades  instead  of  the  scratches  they  have  been  getting, 
Mr.  Chairman. 

Mr.  Hungate.  Thanks  again  for  your  services. 

The  next  witness  to  be  called,  James  M.  Nicholson,  please. 

TESTIMONY  OF  JAMES  M.  NICHOLSON,  ESQ.,  WALD,  HARKRADER, 
NICHOLSON  &  ROSS,  WASHINGTON,  D.C. 

Mr  Htjngate.  Mr.  Nicholson,  we  are  very  pleased  to  have  you  with 
us  here.  I  see  you  have  a  prepared  statement. 

Mr.  Nicholson.  Yes,  Mr.  Chairman. 

Mr.  Hungate.  Please  proceed. 

Mr.  Nicholson.  Mr.  Chairman,  I  am  pleased  to  appear  before  you 
today  at  your  request  and  to  present  a  very  short  statement  on  the 
Robinson-Patman  Act.  I  will  be  glad  to  respond  to  any  questions,  of 
course,  that  you  and  the  staff  may  have. 

The  Robinson-Patman  Act  is  a  subject  which  is  very  difficult  to 
discuss  calndy,  as  I  am  sure  you  are  aware  from  the  hearings  that  have 
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o;oiie  before.  There  are  those  wlio,  in  llieir  stanch  advocacy  of  the  act, 
equate  everything  other  than  unqiiestionino;  loyalty  as  almost  sub- 
versive of  the  American  system.  There  are  others  wlio,  in  tlieir  stanch 
opposition  equate  support  of  the  act  as  "reactionary"  thinking  which 
impedes  the  growth  and  development  of  our  economy.  I  should  like 
to  disassociate  myself  from  either  of  those  views.  I  am  encouraged  to 
believe  that  these  hearings  are  providing  a  forum  in  which  a  less  emo- 
tionalized evaluation  of  the  act  and  its  enforcement  can  be  made.  I 
think  that  is  retlective  of  the  hearings  that  1  have  been  listening  to 
today  as  well  as  the  testimony  preceding  this,  which  I  have  read. 

I  assume,  for  purposes  of  this  statement,  that  no  substantial  re- 
working of  Robinson-Patman  is  imminent  and  that  the  law  will  remain 
on  the  books  essentially  unchanged.  If  this  is  the  case,  then  it  seems 
clear  to  me  that  the  mandate  to  the  Federal  Trade  Commission  is  clear : 
to  administer  the  law  in  the  most  objective,  enlightened  and  useful  way. 

The  most  heartening  development  in  these  hearings  to  date,  in  my 
opinion,  occurred  last  Friday,  February  2Tth,  when  the  new  Chairman 
of  the  Federal  Trade  Commission,  in  delivering  a  statement  on  behalf 
of  the  Commission,  announced  a  study  of  the  Commission's  enforce- 
ment efforts,  the  first  step  of  which  was  a  review  of  the  effect  of  all 
orders  issued  in  approximately  the  last  10  years.  I  am  confident  that 
such  a  study  will  lead  to  a  better  sense  of  direction  and  cohesiveness 
to  its  enforcement  efforts.  I  am  hopeful  that  this  study  will  lead  to  a 
development  of  a  planned  jjrogram  of  enforcement.  In  the  past  the 
Commission  has  relied,  I  think,  too  much  on  the  disposition  of  indi- 
vidual matters  as  a  means  of  communicating  policy  to  the  public  and 
to  the  Commission  staff. 

The  committee  has  been  furnished  with  the  voting  records  of  the 
individual  Commissioners  on  each  of  the  Eobinson-Patman  matters 
since  1960  or  1961.  I  believe  that  this  sort  of  "box  score"  is  wholly  in- 
adequate as  a  means  of  measuring  the  devotion  of  individual  Commis- 
sioners to  the  act  or  as  a  measure  of  his  views.  As  pointed  out  by 
Chairman  Weinberger,  however,  there  is  a  real  difference  of  opinion 
among  the  Commissioners  as  to  the  investigator}-  policy  of  the  Com- 
mission. Some  Commissioners  feel  that  a  disproportionate  amount  of 
its  resources  is  devoted  to  investigate  cases  which  are  subsequently 
closed,  while  others  feel  that  this  investigatory  activity  has  strength- 
ened compliance  with  the  act.  To  assist  the  Commission  in  resolving 
the  difference  of  opinion,  it  would  be  helpful  if  the  tabulation  fur- 
nished to  this  Committee  included : 

1.  The  staff  recommendation  to  the  Commission,  and,  if  that 
recommendation  was  for  closing,  the  reason  for  that  recommenda- 
tion; 

2.  The  number  of  hours  devoted  to  the  matter  at  the  time  of  the 
Commission  action — I  would  suggest  a  request  for  the  estimate  of 
hours  for  completion  when  a  complaint  is  recommended,  but  that 
kind  of  information  is  not  available  under  current  procedures. 

3.  The  total  hours  devoted  to  Robinson-Patman  enforcement 
for  each  of  the  years  of  the  tabulation. 

This  information  will  indicate,  I  think,  that  there  is  a  very  substan- 
tial proportion  of  the  budget  allocated  to  the  enforcement  of  the 
Robinson-Patman  Act  which  is  devoted  to  matters  which  are  closed 
upon  the  recommendation  of  the  staff.  In  most  cases  the  recommenda- 
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t  ion  is  made  on  a  staff  findinfr  of  insufficiency  of  evidence,  insnbstan- 
tiality  of  conii)etitive  effect,  or  the  conclusion  that  there  is  no 
violation.  If  I  am  right  on  the  high  proportion  of  enforcement  dollars 
devoted  to  closed  cases,  tlie  C'ommissio]i  shou.ld  seek  to  establish  by 
some  kind  of  empirical  evidence  whether  this  has  adequate  enforceuient 
value. 

It  is  good  business — good  business  for  public  institutions  as  well  as 
private — to  ask  i^eriodically :  What  have  we  done,  and  how  well  have 
we  done  it?  These  C{uestious  are  necessary  prerequisites  to  the  next  and 
even  more  important  questions :  Where  do  we  go  from  here,  and  how 
can  we  improve  on  what  we  have  done?  I  Avould  therefore  suggest 
that  the  tabulation  be  further  expanded  to  include  the  following  in- 
formation: 

1.  The  industry  involved; 

2.  The  geographic  area  affected  by  the  alleged  discrimination; 

3.  The  identity  of  the  source  of  the  complaint.  And  in  this  con- 
nection I  don't  suggest  the  name  of  the  complainant  be  furnished, 
but  merely  the  category,  whether  it  is  the  staff,  a  competitor,  a 
customer,  a  source  (vendor)  or  other  class  of  complainant. 

■i.  The  estimated  ^•olume  of  business  of  the  respondent; 
5.  Any  other  complaints,  or  actions,  tiled  against  tliis  respond- 
ent— In  this  connection,  I  would  also  suggest  that  this  kind  of 
infoi-mation  be  ))rovided  with  respect  to  others  in  the  industry, 
but  that  too  is  tlie  ki'ul  of  input  Avhich  I  do  not  think  is  available 
under  present  Commission  methodology. 
This  kind  of  analysis  included  in  th.at  tabulation  woidd  help  identify 
problem  industries  and  provide  the  Commission  with  some  of  the 
information  necessary  to  develop  a  planned  program  of  Robinson- 
Patman  enforcement. 

There  have  been  some  additional  steps  taken  toward  a  programed 
enforcement  of  the  act  over  the  last  few  years.  For  example,  tliis  com- 
mittee ]ias  made  constructive  sugo:estions  to  tlie  Commission  from  time 
to  time  of  areas  to  which  it  has  thought  the  Commission  should  direct 
its  Robinson-Patman  efforts.  In  your  report  of  December  31,  lOGS.  on 
"Small  Business  Pro]>lems  in  the  Drug  Industry"  you  made  three 
recommendations  to  the  Commission  :      ' 

1.  The  holding  of  appropriate  proceedings  to  determine  the 
area  of  competition  between  hospital  pharmacies  and  small,  pri- 
vately owned  community  pharmacies; 

2.  Take  appropriate  steps  to  define  the  ''own  use"  exception  of 
the  Xon-Profit  Institution  Act  of  1938;  and 

3.  Investigate^  apparent  violations  indicated  in  the  testimoiiy 
before  the  committee  and  to  vigorously  ])rosecute  actual  violations. 

The  committee  then  requested  that  th-  Commission  report  back  to 
this  committee  on  or  before  January  15,  1070,  on  steps  taken  in  this 
direction.  This  kind  of  industry  approach  to  Kobinson-Patman 
enforcement  should  be  given  carefid  considei'ation,  I  think. 

Another  problem  area  which  has  i)lagued  the  Conmiission  and  whicli 
it  is  now  i-eexamining,  is  tlie  so-called  "stocking  dealer."  In  a  number 
of  instances  over  the  years,  the  Commission  has  held  that  a  whole- 
saler who  operates  a  warehouse  in  which  he  keeps  a  stock  of  jxoorls  of 
his  supplier  is  not  entitled  to  any  differential  in  pi-ice  attributable  to 
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tlie  cost  or  expense  actually  incurred  by  the  dealer.  While  it  is  of 
course  true  that  a  stockin<f  allowance  or  discount  can  be  used  as  a 
subterfuire  for  a  discriminatory  preference,  in  some  industries  all 
dealers  stock  to  a  o-reater  or  lesser  deo;ree  and  this  kind  of  allowance 
is  acce))ted  as  a  form  of  doino;  business.  In  declinin":  last  year  to  give 
an  advisory  opinion  (Advisory  Opinion  Digest  No.  333),  the  Comrnis- 
sion  rej^orted  that  it  would  no  longer  endorse  or  condemn  this  kind 
of  allowance  pending  the  study  in  a  rulemaking  proceeding  of  the 
"stocking  dealer*'  problem.  This  is  the  kind  of  open  mindedness  in  the 
area  of  Roliinson-Patman  that  is  increasingly  evident  at  the  Commis- 
sion and  I  thiidv  should  be  encouraged. 

In  connection  with  its  announced  review  of  the  effect  of  outstanding 
orders,  I  would  suggest  that  consideration  be  given  to  several  factors 
in  addition  to  the  effect  of  the  orders,  which  I  understand  from  Chair- 
man "Weinlierger's  testimony  is  the  thrust  of  the  proposed  study.  Rob- 
inson-Patman  orders,  which  continue  in  perpetuity,  require  the  ex- 
penditure of  time  and  effort  by  the  compliance  staff  of  the  Commission ; 
however,  many  should  be  either  withdrawn  or  at  least  enforcement 
ought  to  be  suspended.  Prefinality  act  orders,  to  the  extent  that  they 
were  not  appealed  and  thus  subject  to  a  court  order  of  enforcement, 
have  little  continuing  viability.  In  a  recent  matter  in  which  the  Com- 
mission sought  to  reopen  a  prefinality  order,  it  wound  itself  the  subject 
of  extended  litigation  which  I  believe  has  finally  been  terminated  by  a 
witlidrawal  of  tlie  n^iatter  by  the  Commission  with  prejudice.  This  pro- 
ceeding, since  there  was  reason  to  believe  that  a  violation  of  the  law 
had  occurred,  should  have  been  initiated  as  a  new  matter.  The  sam.e 
generally  holds  true  with  respect  to  all  of  the  Commission's  prefinality 
orders. 

With  respect  to  orders  subsequent  to  the  Finality  Act,  some  sort  of 
periodic  evaluation  ought  to  be  made.  If  it  appears  that  a  company 
under  order  has  been  in  compliance  for  an  extended  period  of  time, 
consideration  might  be  given  to  a  vacation  of  the  order.  In  a  dynamic 
society  such  as  ours,  companies  change,  managements  change,  pol'cies 
change,  and  distribution  systems  are  constantly  changing.  A  practice 
which  was  the  subject  of  an  order  may  shortly  be  obsolete.  In  these 
instances,  it  is  unfortunate  if  public  funds  are  continuing  to  be  ex- 
pended upon  fruitless  compliance  programs.  Rehabilitation  may  be  as 
valid  a  concept  in  Robinson-Patman  as  in  the  criminal  law.  Prospec- 
tively, the  Commission  might  consider  putting  a  definitive  term  on  its 
Robinson-Patman  orders  so  that  a  respondent  in  compliance  for  a  peri- 
od of  years  would  be  released  from  the  order  automatically,  or  an 
order  might  be  vacated  after  an  appropriate  period  if  the  respondent 
demonstrated  compliance  for  that  period. 

Careful  study  by  the  Connnission  of  the  drafting  of  its  orders 
also  has  merit.  And  this  is  a  point  that  Commissioner  Dixon  just 
made.  Too  often  "boiler-plate"  orders  to  cease  and  desist  are  utilized. 
I  am  inclined  to  believe  that  flexibility  in  the  orders  issued  under  the 
Robinson-Patman  Act  would  enhance  Commission  enforcement  of 
the  act.  For  example,  a  respondent  might  be  ordered  to  notify  his 
customei-s  or  his  suppliers  that  he  has  been  found  to  have  granted 
or  obtained  discriminatory  benefits  and  is  under  order.  The  threat  of 
this  kind  of  disclosure  with  the  incident  danger  of  private  treble 
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damage  actions  or  complaints  by  his  suppliers  to  the  Commission  for 
violations  of  the  order  by  soliciting  preferences  might  induce  re- 
spondents under  order,  and  potential  respondents  as  well,  to  be  some- 
whfit  more  careful  about  violations  of  the  act.  Another  means  of 
giving  better  credibility  to  Commission  enforcement  of  Robinson- 
Patman  might  be  to  open  Commission  files  more  generously  to  po- 
tential treble  damage  claimants  upon  completion  of  Commission  pro- 
ceedings. These  kinds  of  innovations  could  be  helpful. 

None  of  these  suggestions,  however,  or  those  of  other  witnesses  at 
these  hearings,  are  likely  to  be  a  panacea.  It  is  difficult  to  predict  the 
success  of  a_ny  particular  change.  However,  it  would  appear  that  a 
greater  flexibility  by  the  Commission  and  a  willingness  to  try  new 
approaches  might  enable  a  better  enforcement  program  and  utilize 
the  Commission's  Robinson-Patman  appropriations  more  effectively. 

At  this  point  I  would  like  to  deviate  just  a  moment  from  what  my 
prepared  remarks  to  mover  and  comment  upon  a  matter  that  was 
referred  to  both  by  Commissioner  Elman  and  by  Commissioner  Dixon. 
This  is  the  criticism  that  has  been  leveled  at  "the  Commission  in  the 
Robinson-Patman  area,  as  well  as  other  areas  of  imforcement,  for  the 
voluntary  and  industrywide  approaches  which  were  initiated  by  Chair- 
man Dixon  back  in  1960.  In  my  opinion,  these  are  effective  devices. 
That  program  has  been  one  of  the  most  significant  and  important 
innovations  at  the  Federal  Trade  Commission  in  its  55-year  history. 
And  I  think  this  committee  ought  to  go  on  record  in  its  report  of  these 
hearings,  commending  that  kind  of  procedure,  in  many  instances  in- 
volving businessmen  wh.o  violate  the  law  unintentionally  or  who  are 
in  areas  where  the  law  lias  not  been  defined  or  made  dear.  If  the 
Commission  continues  its  voluntary  procedures,  it  seems  to  me  that 
the  business  community  benefits  and  the  enforcement  agency  benefits 
much  more  than  it  would  if  the  Commission  brought  formal  proceed- 
ings against  these  people.  And  I  think  that  is  truly  a  very  significant 
and  very  important  innovation  that  Chairman  Dixon  instituted,  and 
I  woujd  hate  to  see  it  lost  in  any  new  planning  at  the  Commission. 

While  I  liave  been  troubled  and  continue  to  be  troubled  by  the 
emotional  rhetoric  surrounding  the  Robinson-Patman  Act  and  its 
enforcenient,  I  am  reasonably  hopeful  that  a  serious  and  expeditious 
evaluation  of  its  recent  history,  and  a  more  thorough  one  than  has 
been  suggested  to  date,  can  produce  new  enforcement  policies  that 
can  assure  its  vitality  and  relevance. 

It  has  been  an  honor  to  be  here  and  testify.  Thank  you. 

Mr.  HrN^GATE.  Thank  you  very  much.  That  is  a  very  well  reasoned 
and  well  presented  statement,  and  obviously  reflects  your  ex]~»erience 
in  this  field.  And  I  think  the  committee  should  find  your  suggestions 
as  to  implementing  the  effectiveness  of  the  Commission  to  be  most 
helDful. 

Counsel  ? 
Mr.  PoTviN^.  Mr.  Chairman, 

Mr.  Nicholson,  as  you  know  from  monitoring  today's  hearings  and 
reading  the  transrript  of  recent  ones,  we  now  have,  apparently,  a  solid 
consensus  of  all  five  of  the  present  members  of  the  commission  th.at 
there  simplv  is  no  conflVt  hpfwe'^n  the  Robinson-Patman  Act  niirl 
consumer  interest.  I  should  think  it  would  be  a  most  helpful  adrlihon 
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to  the.  record,  however,  to  have  you,  as  the  Commission's  most  recent 
alunmi,  add  your  views  on  that  question. 

Mr.  Nicholson.  I  think  that  the  policies  underlying  Robinson- 
Patman  and  a  careful  and  thoughtful  program  of  enforcement  are 
not  in  conflict  with  the  interests  of  the  consumer.  I  think  all  of  the 
antitrust  laws  are,  as  Chairman  Dixon  said  just  before  he  left  the 
stand,  significant  to  the  consumer  and  perhaps  more  significant  than 
any  specialized  legislation  in  this  field  or  particularly  clirected  at  the 
consumer. 

Competition,  a  self -regulation  of  business  in  a  free  market,  is  the 
most  significant  and  important  protection  to  the  consumer  that  we 
have.  We  will  not  have  tliat  unless  we  have  vigorous  enforcement  of 
the  antitrust  laws  by  the  Commission  and  the  Department  of  Justice. 

Mr.  PoTviN.  Mr.  Nicholson,  as  a  significant,  indeed,  central  partici- 
pant in  the  discussions  clown  at  the  Commission  on  R-P  in  recent 
years,  it  seems  to  me  we  onght  to  firmly  establish  what  you  envision 
your  role  as  having  beeen.  Would  it  be  fair  to  say  that  while  3rou  have 
from  time  to  time  had  individual  and,  indeed,  strong  views  on  the 
manner  of  enforcement  or  manner  of  implementation,  this  does  not 
put  you  on  the  side  of  those  who  feel  that  there  should  not  be  a 
Robinson-Patman  Act? 

Mr.  Nicholson.  Definitely  not.  I  disagreed  with  my  fellow  Commis- 
sioners from  time  to  time  because  I  thought,  franky  that  we  sometimes 
acted  without  sufScient  knowledge  or  basis.  I  am  aware  that  our  so- 
ciety and  our  economy  is  a  changing  one  and  I  felt  at  times  we  were 
adhering  and  apph'ing  the  law  as  the  economy  of  this  country  was 
in  1036  ratlier  than  as  the  economy  of  this  country  was  in  the  late 
sixties.  And  I  think  the  law  must  be  applied  in  the  context  of  the 
economy  as  it  exists  today.  The  Robinson-Patman  Act  is  not  a  de- 
vice for  restructuring  the  economy.  The  Robinson-Patman  Act  is  an 
act  to  preclude  discriminations  within  the  context  of  the  economy  as  it 
exists.  And  it  seems  to  me  that  we  must  look  to  those  areas  in  wliich 
discriminations  have  their  greatest  impact  and  greatest  adverse  effect 
on  competition.  I  arxi  not  sure  that  the  Commission  always  homed  in 
on  those  situations,  and  that  frankly  concerned  me. 

]Mr.  PoTviN.  So  that  your  point  is  not  that  the  act  is  not  currently 
relevant  but  simply  tliat  from  time  to  time  you  have  felt  that  its 
implementation  could  have  been  more  currently  executed? 

Mr.  Nicholson.  Exactly. 

Mv.  PoTViN  Thank  you,  sir. 

Mr.  HuNGATE.  Counsel. 

ISIr.  Oden.  Mr.  Chairman. 

Mr.  Nicholson,  in  your  statement  you  discuss  the  possibility  of  the 
Comrnission  having  a  procedure  where  they  could  vacate  an  order. 
This  is,  I  think,  kind  of  a  novel  suggestion.  One  thing,  from  my  un- 
derstanding of  a  Commission  cease  and  desist  order,  axl^tually  it  is  not 
a  conviction  in  tb.e  trnditionnl  sonso,  it  simplv  tells  the  respondent 
that  the  Commission  has  found  that  he  has  violated  the  statute,  he 
must  stop,  and  if  he  doesn't  stop  a  penalty  action  will  be  instituted 
agninst  him.  So  I  don't  soe  whnt  good  it  would  do  to 

Mr.  Nicholson.  The  Compliance  staff  of  the  Bureau  of  Restraint  of 
Trade,  which  is  separate  from  the  Division  of  Discriminatory  Prac- 
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tices,  devotes,  in  my  opinion,  substtintiiilly  more  than  half  of  its  time 
to  compliance  with  Robinson -Patman  orders.  In  my  opinion,  orders 
that  frequently  have  no  relevance  to  that  business  of  that  company 
under  order  as  it  operates  today.  The  orders  are  directed  against  a 
particular  practice  that  perhaps  has  gone  out  10  years  ago.  But,  by 
virtue  of  still  having  that  order,  you  must  periodically  review  com- 
pliance with  it.  I  am  suggesting  that  it  is  unfortunate  to  devote  a  por- 
tion of  the  compliance  resources  of  the  Commission  to  old  matters 
which  I  think  study  would  show  have  no  conthiuing  relevance,  and 
therefore,  I  v\-ould  suggest  that  those  orders  ought  to  be  wiped  out  so 
that  the  Compliance  staff  could  be  freed  to  give  better  impetus  and 
input  into  current  orders,  rather  than  adding  them  on  to  the  string 
of  all  the  orders  that  presently  exist. 

Mr.  Oden".  That  is  a  great  benefit  to  the  public  and  the  Commission 
l)oth,  isn't  it,  the  fact,  even  if  the  Compliance  Division  couldn't  pos- 
sibly check  every  order  that  they  have,  tliat  when  they  are  informed 
that  a  company  is  violating,  say,  the  Robinson-Patman  Act,  they  look 
back  and  find  that  they  alreadv  have  an  order  in  effect  against  the 
company,  they  don't  have  to  go  back  and  retry  the  case. 

jMr.  NiCTioLSOiv.  Yes,  they  do,  liecause  the  order  relates  only  to  the 
practice  of  which  they  have  been  found  .'ruilty. 

Mr.  Odkx.  That  is  what  I  was  referring  to.  that  they  are  still  doing 
the  same  thing. 

]\fr.  NinroLRox.  Oil.  avpH.  if  they  are  doing  the  same  thing,  then 
the  orde^'  ought  to  continue  in  existence.  Mv  point  is  that  over  a 
period  of  5  or  10  years,  practices  change  and  the  practice  which  is 
prohibited  in  a  particular  Commission  order  may  no  longer  be  rele- 
vant to  that  iudustry.  may  no  longer  be  used.  So  why  have  that  order 
continue  in  effect  ? 

Mr.  OoFisr.  As  I  say,  I  was  referring  to  something  like  a  basic  2(a) 
violation  where  this  could  have  happened  20  years  ago,  it  could  hap- 
pen tomorrow  or  10  vears  from  now. 

]Mr.  XTrTTOT-sox.  Even  there  you  have  to  look  to  the  languasre  of  the 
particular  orders,  and  some  of  them  are  so  narrowly  drawn  that  even 
that  mav  not  have  anv  continuing  relevance. 

]\fr.  HuxoATE.  I  think  that  suggestion  has  considerable  merit  for 
studv.  In  a  rousrh  way  it  seems  comparable  to  me  what  I  think  they 
do  ill  criminal  law  in  some  sections  with  probably  juvenile  or  more 
vouthfnl  offenders.  If  they  satisfactorily  complete  probation,  then 
tlif^v  expunge  the  orip-inal  conviction.  It  would  compare  perhaps  to 
drivers"  license  violations  where  if  you  accumulate  so  many  points 
voii  lose  the  license,  but  if  you  drive  so  many  years  without 
violation 

Mr.  yTCTTOLSox,  Ton  wipe  out  those  points. 

Mr.  ITuxoATE.  The  points  are  wiped  out.  And  it  would  be  a  com- 
parable approach. 

Mr,  TsriCTTOT.sox.  Exactlv,  Mr.  Chairman,  the  thought  that  I  had. 
And  if  von  later  find,  after  an  order  has  been  vacated  that  respond- 
enf^  violating  that  sfri("tnre  of  that  order,  you  can  bring  a  new  case, 
which  vou  are  r^allv  goinsr  to  have  to  do  anyway.  There  have  never 
b^r>T)  q7-iv  2((\)  penalty  cases.  And  you  can  use  that  old  record  to  <ret 
a  ti.'rhter  or  a  bi'oader  order. 
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Mr.  HuNGATE.  And  it  is  your  tliouglit  this  Avould  free  a  lot  of  man- 
power for  more  realistic  problems? 

Mr,  XiciioLSox.  Yes,  exactly. 

Mr.  HuNGATE.  Just  a  moment.  I  had  a  couple  matters. 

Your  suo:<2,'estions  arc  worthwhile.  I  am  not  an  over.^talistic  man,  yet 
at  the  same  time  if  we  throw  them  all  out,  we  have  got  to  have  some 
way  to  measure  what  we  are  doing.  Such  suggestions  as  to  time  were 
good.  l>ut  it  seems  to  me  that  miglit  he  very  difficult  to  implement. 

Mr.  XicnoLsox.  You  mean  time  spent 

Mr.  HuxGATE.  Page  3,  you  talk  about  the  number  of  hours  de- 
A'oted  to  the  matter,  and  total  hours  devoted  to  Robinson-Patman 
enforcement. 

Mr.  Nicholson.  I  think  what  I  was  suggesting  there,  Mr.  Chair- 
man, is  that  perhaps  we  might  find  that  there  are  many,  for  example, 
like  the  AMC  case,  a  tragic  example  of  devotion  of  something  over 
$400,000  of  the  Commission  efforts  and  budget  to  that  case,  which 
ended  up  in  nothing.  Now,  it  seems  to  me  that  if  there  is  a  pattern 
in  industries  of  difficultv  of  Dioof,  wliere  matters  are  closed,  or  where 
you  just  cannot  get  ahold  of  the  problem,  this  may  well  suggest  that 
there  are  some  statutory  clianges  whicli  need  to  be  made.  P)ut  until 
you  begin  to  do  a  more  pervasive  kind  of  study  and  inquire  just 
exactly  where  is  our  dollar  g'oing,  and  how  much  bang  are  we  getting 
for  it,  we  are  all  talking  in  an  uninformed  sort  of  way.  I  don't  think 
that  is  conductive  to  real  solutions  to  problems,  real  or  imagined. 

Mr.  HuNGATE.  At  first  blush,  your  suggestion  of  the  study  of  figures 
on  the  basis  of  industry,  geography,  source  of  the  complaint,  volume, 
so  that  you  could  identify  problem  industries,  that  sounds  to  me  like  it 
would  be  worthwhile. 

Mr.  Nicholson.  Problem  industries,  or  problems  geographically. 
Sometimes  you  will  find,  T  think,  and  I  look  at  his  just  from  my  own 
experience  of  evaluating  individual  matters — I  think  you  will  find 
that  tliere  are  areas  of  .opoo-riiphical  s'"'nificance.  So  that  perhap'^  tlie 
Commission  ought  to  beef  up  a  field  office  in  a  particular  area,  or  get 
some  expertise  in  the  Robinson-Patman  area  developed  in  the  par- 
ticular field  office.  But  until  you  have  this  kind  of  input,  the  Commis- 
sion can't  relate  its  efforts  anywa}^  it  seems  to  me. 

Mr.  HuNGATE.  Once  again,  thank  you,  unless  there  are  further 
questions. 

>Tr.  Oden.  I  have  a  question. 

^Tr.  Hfngate.  One  more  question. 

Mr.  Oden.  Following  the  discussion,  the  chairman  was  talking  about 
regarding  the  industry  involved,  the  geographic  area,  and  all,  isn't 
that  ac^^uallv  soi^ie+liin<>-  <hat  t]\e  '=^+'aff  of  tbe  Povoipission  i«  snono'ed 
to  do  rio-ht  now  before  thev  actually  go  out  with  a  large  field  investi- 
.qation  and  spend  all  this  time  and  money  investigating  a  complaint 
th'Tt  mio-ht  be  fruitless? 

Mr.  Nicholson.  You  are  aware,  T  am  sure,  Mr.  Oden,  that  the  Com- 
mission todav  has  delegated  to  the  staff  the  right  to  initiate  investie^a- 
tions.  T  think  if  this  kind  of  input  is  reported  back  to  thp  Commis- 
sion, the  Commission  can  then  judcfe  more  adenuatelv  the  exercise 
of  that  delegated  responsibility  by  the  staff,  and  that  is  what  T  have 
v^  mind  in  th.osp  susffiestions. 
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Mr.  IIuNGATE.  Once  aijain,  tliank  you  very  much  for  your  helpful 
testimony,  and  we  appreciate  your  bein<^  \Adth  us. 

Mr.  Nicholas.  Thank  you. 

Mr.  HrxG  VTK.  Tlie  witness  will  be  excused,  and  the  next,  I  under- 
stand we  have  Mr.  Alvin  Lee  Morse,  or  perhaps  this  is  the  statement 
that  Mr.  Marvin  left;  is  that  correct? 

TESTIMONY  OF  ALVIN  LEE  MORSE,  FEDERAL  LEGISLATIVE  COUN- 
SEL, NATIONAL  COUNCIL  OF  SALESMEN'S  ORGANIZATIONS,  INC. 

Mr.  MoiiSE.  I  am  appearing  here  today  on  behalf  of  the  National 
Council  of  Salesmen's  Organizations,  Inc. 

Mr.  HuNGATE.  We  are  very  pleased  to  have  you  with  us  representing 
the  National  Council  of  Salesmen's  Organizations,  Inc. 

That  is  your  prepared  statement  ? 

Mr.  Morse.  Yes,  Mr.  Chairman. 

Mr.  HuNGATE.  Well,  Mr.  Morse,  you  may  proceed  as  you  wish. 

Mr.  Morse.  Thank  you  very  much,  Mr.  Chairman. 

While  I  do  have  a  prepared  statement,  I  prefer  to  summarize  it  for 
emphasis,  if  that  is  satisfactory  ? 

Mr.  HuNiiATE.  You  may  proceed  as  you  wish. 

Mr.  Morse.  Thank  you,  sir. 

We  are  the  parent  organization  for  59  nationwide  salesmen's  groups 
whose  members  serve  all  our  Nation's  industries  and  whose  compen- 
sation is  derived  from  sales  commissions  paid  by  those  whose  products 
they  sell. 

I  would  like  to  briefly  convey  to  you  today  our  thoughts  as  to  the 
role  of  commission  salesmen  in  a  free  enterprise  economy.  Frankly, 
our  members  were  quite  perturbed  by  news  reports  that  as  a  result  of 
these  hearings,  the  Eobinson-Patman  Act  might  be  repealed  or  caused 
to  sntTer  weakening  amendments.  We  feel  that  any  weakening  or  elim- 
ination of  the  o])erative  provisions  of  the  Robinson.-Patman  Act,  par- 
ticularly sections  2(a)  and  2(c)  would  release  the  dagger  already 
pointed  at  the  heart  of  America's  commissioned  salesmen  and  many 
of  the  customers  we  serve. 

If  anything,  the  law  must  be  enforced  and  strengthened. 

For  some  years  now  we  have  been  in  touch  with  the  Federal  Trade 
Comm.ission  and  with  the  Congress  to  express  our  deep  concern  with 
certain  discriminatory  practices  which  adversely  affect  both  the  in- 
terests of  the  wholesale  salesman  and  the  distribution  economy  as  a 
whole.  We  have  urged  stricter  enforcement  of  the  Robinson-Patman 
Act  and  have  sought  a  means  of  adding  teeth  where  none  now  exist 
in  order  to  effectuate  the  will  of  Congress  to  insure  fair  play  in  the 
marketplace. 

Let  me  give  one  example — a  hypothetical  example — of  a  situation 
which  we  feel  is  rampant  in  today's  economy,  where  a  proliferation 
of  mergers  has  made  for  mammoth  buying  organizations,  each  seek- 
ing to  secure  favored  treatment  because  of  its  own  mass  purchasing 
power. 

A  typical  case  involves  the  elimination  by  a  manufacturer  of  a  sales- 
man in  order  to  sell  directly  to  a  large  user.  This  user,  a  large  retail 
chain  o]xn'ation,  insists  that  he  shoidd  be  "a  house  account''  and,  as 
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such,  entitled  to  receive  a  lo\Yer  price  to  reflect  the  absence  of  a  sales 
commission  normaly  paid  a  salesman  by  the  manufacturer.  The  man- 
ufacturer normally  utilizes  commission  salesmen  to  distribute  his 
products.  If  the  large  chain  is  granted  a  discount  based  upon  such  a 
cost  "saving,"  then  all  of  the  smaller,  independent  business  in  compe- 
tition ^Yith  the  chain  in  the  same  area  would  suffer.  Thus,  not  only  does 
the  salesman  lose  compensation,  but  harm  is  done  to  a  normally  com- 
petitive situation,  that  is,  competition  is  substantially  lessened  be- 
tween the  chain  operation  and  other,  smaller  businesses  who  buy  from 
salesmen. 

It  would  seem  that,  in  the  case  presented,  a  violation  of  section  2(a) 
and/or  section  2(c)  would  ha\e  occurred.  Our  belief  is  that  section 
2(a)  would  actually  be  violated  in  the  case  given,  as  involving  an  un- 
justiflable  price  discrimination  substantially  lessening  competition. 
We  also  maintain  that  there  would  also  be  a  violation  of  the  brokerage 
section  of  section  2(c). 

We,  therefore,  urge  that  the  Eobinson-Patman  Act  be  amended  to 
prohibit  price  cliscrimination  based  on  fictions  selling  cost  savings. 

In  discussing  this  matter  with  officials  of  the  Federal  Trade  Com- 
mission some  time  ago,  we  pointed  out  that  in  the  Broch  case  the  Su- 
preme Court  held  it  to  be  unlawful  for  the  broker  to  cut  his  conmiis- 
sion  in  order  to  sex^ure  a  specific  order  for  his  products.  We  say  that 
for  a  manufacturer  to  cut  the  price  by  eliminating  the  salesman's  com- 
mission is  equally  discriminatoiy. 

I  refer  now,  Mr.  Chairman,  to  the  distinction  between  a  brokerage 
charge  and  a  salesman's  commission,  because  it  seems  that  the  existence 
of  a  Robinson-Patman  violation  hinges  upon  such  a  distinction. 

When  we  discussed  this  case  with  the  FTC  we  were  advised  that 
while  it  appears  that  savings  in  the  salary  expense  of  salesmen  are  a 
recognizable  source  of  cost  justification,  the  Commission  had  ex- 
pressly disapproved  of  brokerage  cost  savings  as  part  of  permissible 
cost  justification.  It  is  entirely  possible,  they  pointed  out,  that  under 
present  Federal  Trade  Commission  thinking,  the  elimination  of  com- 
missions should  likewise  not  be  recognized  for  cost  saving  purposes 
and  thus  constitute  a  violation  of  section  2(a). 

However,  we  were  advised  by  the  Commission  staff  that  legislation 
rather  than  administrative  proceedings  would  appear  to  be  the  appro- 
priate remedy. 

Therefore,  the  legislation  which  we  would  propose  amends  section 
2  (a)  to  provide  for  Eobinson-Patman  violations  in  the  case  of  any 
sales  transaction  which  could  be  effected  through  a  commissioned 
salesman  either  at  the  optio  nof  the  buyer  or  the  seller.  No  differential 
in  the  cost  of  the  sale  could  be  attributed  to  the  participation  or  non- 
participation  of  such  a  salesman  in  such  a  transaction. 

So,  while  as  salesmen  we  are,  of  course,  primarily  concerned  with 
our  own  narrow  economic  interests,  it  is  quite  apparent  that  independ- 
ent businessmen  are  also  injured  by  a  substantial  lessening  of  com- 
petition where  the  house  account  relationship  arises  between  a  manu- 
facturer and  a  large  distributor,  and  tlie  sales  commission  eliminated. 

If  section  2(a)  were  to  be  strengthened  by  our  amendment  no  longer 
would  legislative  intent  be  circumvented  by  the  so-called  cost  justifica- 
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tion  expense,  nor  could  such  clear  cut  language  give  rise  to  any  inter- 
pretation other  than  that  which  is  clearly  stated. 

It  is  also  our  feeling  that  the  publicity  accompanying  an  amendment 
■of  this  kind  would  serve  to  educate  commerce  and  trade  as  to  the  pro- 
visions of  Robinson-Patman  generally,  as  well  as  do  away  with  one 
of  the  prime  loopholes  for  discriminatory  pricing. 

The  small  businessman,  the  salesmen,  and  the  customer  are  hard 
pressed  today  by  the  ravages  of  inflation  and  by  the  inroads  being 
made  by  corporate  giantism.  One  of  the  factors  causing  the  greatest 
problem  for  those  1  have  described  is  the  ability  of  the  favorite  buyer 
to  receive  preferential  treatment  at  the  expense  of  the  average  sales- 
man. Of  course  on  larger  scale,  while  we  hope  that  our  legislation  will 
be  introduced,  considered,  and  enacted  in  the  near  future,  we  also  feel 
that  probably  the  greatest  impetus  to  strengthening  and  improving  the 
Robinson-Patman  Act  is  the  attention  given  by  this  committee  and  we 
feel  that  continued  legislative  oversight  is  the  first  and  foremost  assur- 
ance that  the  great  goals  of  Ivobinson-Patnuin  will  l)e  achieved  and 
that  the  will  of  Congress  is  carried  out  within  a  dynamic  and  rapidly 
changing  environment. 

Thank  you. 

Mr.  HuNGATE.  Thank  you  very  much  Mr.  Morse.  Any  questions,  Mr. 
Potvin? 

Mr.  PoT\  IN.  No  questions,  Mr.  Chairman. 

Mr.  Oden.  No  questions. 

Mr.  HuNGATE.  On  behalf  of  the  committee  I  thank  you  for  appear- 
ing here  and  pointing  out  another  significant  area,  problem  area  that 
merits  study. 

As  I  have  indicated  in  previous  hearings,  my  father  was  a  traveling 
salesman  and  I  am  somewhat  familiar  with  some  of  the  problems 
you  relate,  and  the  transfer  of  the  independent  wholesaler-salesmen 
relationship  to  the  house  account  put  several  automotive  parts  people 
completely  out  of  business.  Those  of  us  who  were  being  supported 
thereby  regretted  that. 

Thank  you  very  much  Mr.  Morse. 

Mr.  Morse.  Thank  you  very  much,  Mr.  Chairman. 

TESTIMONY  OF  LYNN  PAULSON,  EXECUTIVE  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  NATIONAL  INDEPENDENT  DAIRIES 
ASSOCIATION 

INIr.  ITuNGATE.  We're  going  to  give  you  the  door  prize  for  patience 
in  waiting  for  so  long  Mr.  Paulson. 

Mr.  Paulson.  Thank  you,  Mr.  Chairman.  I  am  happy  that  you 
did  want  to  stick  it  out  because  I  did  want  to  appear  on  this  record. 

Mr.  Chairman,  I  represent  the  National  Independent  Dairies 
Association.  I  am  the  excutive  vice  president  and  general  counsel. 
We  have  a  very  particular  interest  in  the  Robinson-Patman  Act.  We 
have  benefited  very  much  from  the  fact  that  it  is  on  the  books  and 
from  the  fact  that  the  Federal  Trade  Commission  has  been  working 
wuth  it,  and  we  want  it  to  stay  on  the  books  and  I  want  this  record 
to  show  that  opinion  and  I  want  the  record  to  show  that  on  behalf 
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of  my  members  tliat  we  appreciate  your  committee's  efforts  to  bring 
into  focus  the  issues  and  allow  people  to  express  themselves  on  them. 

I  had  2;")  years  with  FTC  from  VSM^  to  ^iHu].  FTC  was  a  new  agency 
when  1  went  there. 

It  was  born  in  lOU  and  while  there  are  22  years  between  1914  and 
1D;56,  FTC  didn't  function  much  l)efore  1936,  partially  due  to  the 
interruption  of  the  great  depression.  We  hatl  one  volume  of  decisions 
to  study.  Then  each  one  of  us  v\-ho  was  hired  as  an  attorney  for  the 
Commission.  This  is  the  way  it  should  be  today.  We  were  dedicated 
to  the  })roposition  that  it  was  our  job  to  serve  the  Commission  in 
furtherance  of  their  duties,  to  enforce  the  policy  expressed  in  the 
act.  It  didn't  matter  v/hat  pay  we  drew  because  it  was  a  service  to 
your  country  to  help  maintain  the  competitive  system. 

Mr.  ITrNGATE.  Tlie  (^liair  does  recall  19;Ki,  and  you  were  lucky  to 
have  a  job. 

Mr.  Pattlsox.  Yes,  quite  true. 

I  think  the  basic  problem  wdth  the  Federal  Trade  and  all  the  other 
administrative  agencies  today  is  that  today  Government  is  bureau- 
cratic. Individuals  can  not  perform  to  the  best  of  their  ability.  The  law 
is  sitll  excellent  and  the  men  of  this  country  are  still  excellent  but 
bureaucracy  is  stiflng  individual  effort.  The  problem  is  one  of  law 
enforcement  and  if  we  could  reduce  bureaucracy  and  restore  individual 
effort,  we  would  have  better  enforcement. 

The  Robinson-Patman  Act  prohibits  one  of  many  unfair  methods  of 
competition — discrimination.  The  word  connotes  unfairness.  It  is  one 
of  the  unfair  practices  that  are  encompassed  in  section  5  of  the  FTC 
Act  which  prohibits  all  "unfair  methods  of  competition.'' 

If  you  allow  the  big  companies  with  unlimited  capital  to  use  their 
pocketbook  power,  they  can  destroy  the  small  simply  by  unfairly 
underpricing  to  a  few.  If  this  were  completely  stopped  a  seller  would 
have  to  lower  his  whole  price  structure  and  the  price  structure  would 
more  accurately  reflect  merit  and  efficiency.  We  haven't  had  the  full 
benefit  of  the  Robinson-Patman  Act.  Witness  the  fact  that  we  now 
have  chain  stores  in  place  of  local  groceries.  Some  six  or  seven  food 
chains  do  the  bulk  of  food  merchandising  in  the  United  States  in  place 
of  100.000  home  town  stores.  If  you  will  look  at  the  1934  FTC  report 
to  the  Congress,  the  chainstore  inquiry,  you  will  see  that  the  explana- 
tion for  their  growth  is  discriminatory  pricing,  special  discounts.  That 
is  when  Congress  passed  the  Robinson-Patman  Act.  It  was  designed  to 
stop  those  special  discounts.  Had  it  been  fully  enforced  the  normal 
growth  of  chains  would  not  have  taken  place. 

The  effect  of  the  abnormal  growth  of  chains  has  been  to  destroy 
local  enterprise.  The  effect  of  price  discriminaiton  is  to  abnormally 
develop  bigness.  An  important  portion  of  our  market  has  been  lost  to 
food  chains.  Now  they  are  so  powerful  they  can  set  the  out  of  store 
price  They  don't  necessarily  have  to  have  a  profit  on  milk  They  can 
use  it  in  their  product  mix  formula  to  draw  customers  to  the  store  and 
look  for  an  over-all  store  profit.  We  have  much  more  centralization  of 
the  irrocery  business  in  the  United  States,  than  we  would  have  had.  had 
we  had  full  enforcement  of  the  Robinson-Patman  Act.  The  chain  reac- 
tion of  abnormal  distribution  through  chains  reaches  ours  and  other 
industries,  thereby  reducine-  hometown  growth  and  development.  Of 
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6,000  hometown  dairies  when  the  boys  came  home  from  World  War  II, 
600  remain  today.  Attrition  is  still  at  the  rate  of  50  a  year.  Each  of 
these  hometown  dairies  employed  50  to  100  people.  If  we  could  stop 
price  discrimination,  efficiency  would  become  the  test  of  survival  and 
there  would  be  more  local  hometown  industry. 

We  would  like  to  ask  that  the  attention  of  this  committee,  also  be 
directed  to  another  provision  in  the  Robinson-Patman  Act,  section  8. 
which  prohibits  nondiscriminatory  below  cost  selling.  In  19o6,  when 
Cong:ress  amended  the  Robinson-Patman  Act  to  malce  it  more 
effective  with  regards  to  price  discrimination,  it  recognized  from  NRA 
experience,  the  harmful  effects  of  selling  below  cost. 

In  1936,  Congress  put  the  principal  of  NRA  codes — no  selling  below 
cost — into  law  in  the  form  of  section  3  of  the  Robinson-Patman  Act. 
This  provides  that  selling  at  unreasonably  low  prices  for  the  purpose 
of  sui^pressing  competition  or  eliminating  competitors  is  unlawful.  We 
can't  get  the  enforcement  ngencies  to  enforce  the  law  and  are  trying 
to  get  Consrress  to  provide  for  private  enforcement  by  passiug  S.  1494. 
Predatory  below  cost  selling  and  tlie  throat  of  it  are  destroying  local 
enterprise.  Private  enforcement  is  the  key  to  the  effectiveness  of  anti- 
monopoly  legislation.  Ninety  or  95  percent  of  the  law  that  has  been 
developed  against  price  discrimination  was  born  in  the  minds  of  pri- 
vate practitioners.  The  Utah  Pie  Case  and  Moore  v.  Meade''s  Fine 
Bread  are  cases  in  point. 

I  must  commend  Rand  Dixon  for  carrying  the  enforcement  of  tlie 
law  forward,  even  developing  some  new  law  because  he  brought  the 
National  Dairies  case,  the  Jam  amd  JeJli-es  case,  he  was  telling  you 
about,  and  successfully  prosecuted  it  and  it  was  affirmed  in  the  circuit 
court. 

With  further  reference  to  the  growth  of  the  food  chains,  let  me  just 
add  that  if  peop-e  in  the  United  States  think  it  is  a  better  way  of  dis- 
tributing food  and  that  they  are  enjoying  economies  they  are  wrong, 
for,  according  to  FTC,  the  food  chain  system  as  we  know  it  today, 
results  in  a  tax  upon  the  people  of  $4  billion  a  year.  FTC  points  this 
out  in  a  price  study  on  bread  and  milk  made  at  the  request  of  Secretary 
of  Agriculture  Freeman.  FTC  reasoned  it  this  way — the  gross  profit 
margin  required  by  food  chains  to  make  1  percent  on  sales,  is  24  per- 
cent. I'm  speaking  of  2  or  3  years  ago,  I  suppose,  it  is  25,  now.  Food 
chains  have  to  mark  their  goods  up  on  an  average  of  25  percent.  FTC 
found  that  local  supermarkets  in  several  States  studied  made  a  good 
profit  on  an  18-])ercent  markup  as  against  the  24  percent  markup 
required  by  the  food  chains.  Thus,  if  we  had  stopped  the  price  dis- 
crimination which  gave  rise  to  food  chains,  we  would  be  saving  the 
American  public  $4  billion  a  year.  We  would  still  have  2,000  inde- 
pendent dairies  and  thousands  of  stores  instead  of  what  we  have,  with 
all  that  that  would  mean  in  the  way  of  opportunity  at  the  local  level. 

I  want  to  say  that  I  hope  the  final  report  of  this  committee  will 
emphasize  the  fact  that  the  issue  in  discrimination  is  really  one  of 
fairness,  because  then  they  will  be  on  sound  ground. 

Critics  of  Robinson-Patman,  authors  of  the  Neal  report,  the  Stigler 
report,  and  the  American  Bar  Association  report  have  been  very  super- 
ficial and  ungenuine  in  their  approach. 

Are  the  authors  of  these  reports  really  against  the  elimination  of  un- 
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fair  competition?  Do  the  peojjle  that  wrote  those  reports  really  be- 
lieve that  discrimination  in  prices  is  fair  within  the  American  ethic  of 
fair  play  ? 

Do  they  believe  or  does  anyone  believe  that  we  can  liave  a  competitive 
system  and  preserve  a  land  of  opportunity  in  America  without  having 
fairness  in  the  market  place? 

So  you  see,  what  vre  need  is  the  extension  of  the  basic  American 
ethic  of  fairness  which  is  codified  in  section  5  of  the  FTC  Act.  If  FTC 
and  Justice  and  the  State  authorities  and  the  private  attorneys  will 
think  in  terms  of  fairness  when  approaching  trade  matters,  we  will 
have  a  good,  healthy,  competitive  system. 

The  Robinson-Patman  Act  is  in  line  with  this  philosophy  and  we 
should  keep  it.  But  more  emphasis  should  be  placed  upon  section  5  of 
the  FTC  Act  which  prohibits  all  unfair  methods  of  competition. 

It  is  a  tribute  to  our  people  and  to  our  country  that  we  should  pro- 
hibit "unfairness"  in  just  that  term.  We  will  preserve  our  competitive 
system  if  we  fully  implement  this  law. 

I  appreciate  this  opportunity  to  speak  on  behalf  of  National  Inde- 
pendent Dairies,  and  as  a  graduate  of  FTC. 

Mr.  HuNGATE.  Thank  you  very  much  for  your  remarks.  They're 
helpful  to  the  committee  and  we  again  appreciate  your  time  and  are 
sorry  that  we  didn't  arrive  here  sooner,  but  you  know  how  these  com- 
mittee hearings  have  to  go. 

Mr.  Potvin  ? 

Mr.  Potvin.  No  questions. 

Mr.  HuNGATE.  Mr.  Wertheimer  ? 

Mr.  Wertheimer.  No  questions,  Mr.  Chairman. 

Mr.  HuNGATj:.  Mr.  Oden  ? 

Mr.  Oden.  No  questions. 

Mr.  HuNGATE.  That  will  conclude  the  hearings  for  today  and  the 
committee  will  be  adjourned  until  10  o'clock,  Wednesday  next,  at 
which  time  Eichard  W.  McLaren,  Assistant  Attorney  General  for 
Antitrust,  will  be  appearing  as  our  first  witness. 

The  committee  will  be  adjourned. 

(Whereupon,  at  4 :20  p.m.,  March  4, 1970,  the  subcommittee  recessed 
until  10  a.m.,  Wednesday,  March  11.) 
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831  ALL  BUSINESS  AND  THE  ROBINSON-PATMAN  ACT 


WEDNESDAY,   MARCH   11,    1970 

House  or  Representati\t:s, 
Special  Subcommittee  on  Small  Business 

AND   THE    RoBIXSON-PaTMAN   AcT   OF  THE 

Select  Committee  ox  Small  Busixess, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  2  :05  p.m.,  in  room 
2359,  Rayburn  House  Office  Building,  the  Hon.  John  D.  Dingell 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representative  Dingell. 

Also  present:  Gregg  Potvin,  general  counsel;  T.  J.  Oden,  subcom- 
mittee counsel;  and  Fred  M.  Wertheimer,  minority  counsel. 

Mr.  DixGELL.  The  subcommittee  \Yill  come  to  order. 

This  is  a  continuation  of  the  hearings  of  the  Special  Subcommit- 
tee on  Small  Business  on  the  Robinson-Patman  Act  of  the  Select  Com- 
mittee on  Small  Business  of  the  House  of  Representatives. 

"We  are  continuing  our  general  inquiry  into  antitrust  laws,  mergers 
and  the  Robinson-Patman  Act. 

Our  -witness  this  afternoon  is  the  distinguished  Assistant  Attorney 
General,  Antitrust  Division,  the  Honorable  Richard  W.  McLaren. 

]Mr.  ]McLaren,  we  are  honored  that  you  would  be  with  us  this  after- 
noon. The  Chair  will,  after  you  have  introduced  your  associates  there 
at  the  table,  recognize  you  for  such  statement  as  you  choose  to  give. 

TESTIMONY  OF  EICHAED  W.  McLAEEN,  ASSISTANT  ATTOENEY 
GENEEAL.  ANTITEUST  DIVISION;  ACCOMPANIED  BY  BEUCE  B. 
WILSON,  SPECIAL  ASSISTANT  TO  ME.  McLAEEN;  AND  JOSEPH  F. 
EOSENTHAL,  POLICY  PLANNING  SECTION,  DEPAETMENT  OF 
JUSTICE 

Mr.  McLarex.  Thank  you  very  much,  Mr.  Chairman. 

With  me  on  my  left  is  my  special  assistant,  Mr.  Bruce  Wilson,  and 
also  with  us  today  is  INIr.  Rosenthal  of  the  Policy  Planning  Section  of 
the  Antitrust  Division. 

Mr.  Dixgell.  Would  you  like  to  have  Mr.  Rosenthal  at  the  table 
with  you,  sir?  Mr.  Rosenthal,  you  are  certainly  ]nost  welcome  to  join 
the  Attorney  General  there  if  you  so  desire. 

Gentlemen,  we  are  privileged  to  welcome  you  three  to  the  commit- 
tee for  such  statement  as  you  choose  to  give. 

Mr.  McLarex.  I  appreciate  very  much  the  opportunity  to  appear 
and  testify  before  the  committee  today.  I  have  handed  up  a  rather 
lengthy  prepared  statement  with  the  chairman's  approval,  I  will  cover 
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the  substance  of  the  report  as  a  whole,  and  leave  the  balance  of  the 
prepared  statement  for  the  printed  record. 

Mr.  DixcxELL.  Without  objection  the  statement  will  appear  in  full 
at  the  end  of  your  testimony  and,  Mr.  McLaren,  you  are  welcome — 
you  are  recognized  for  such  comments  as  you  choose  to  make. 

_  Mr.  McLaren.  Thank  you,  Mr.  Chairman.  I  should  say  also  that 
time  has  not  permitted  clearance  of  my  prepared  statement  by  the 
Bureau  of  the  Budget,  but  I  think  that  basically  poses  no  problem. 

Mr.  DiNGELL.  The  Chair  will  obsei-ve  that  that  kind  of  statement 
usually  is  much  more  helpful  to  the  subcommittee  than  one  which  has 
been  cleared  by  the  Bureau  of  the  Budget.  This  is  all  the  more  pleasing 
to  the  Chair. 

Mr.  McLaren.  I  suspect  that,  with  sufficient  time,  it  would  be 
cleared  in  any  event. 

Mr.  DiNGELL.  I  am  sure  with  sufficient  time  the  Bureau  of  the 
Budget  would  have  tried  to  water  it  down. 

Mr.  McLaren.  I  understand,  Mr.  Chairman,  that  the  committee  is 
interested  particularly  in  mergers,  certain  distribution  problems,  and 
proposals  for  changes  in  the  Robinson-Patman  Act. 

I  will  go  into  each  of  these  three  subjects,  but  first,  if  I  may,  I  would 
like  to  comment  on  our  antitrust  activities  as  they  relate  to  small 
business. 

Although  not  charged  with  the  specific  function  of  protecting  small 
business  firms,  the  Antitrust  Division's  efforts  to  foster  competition  do 
serve  to  promote  opportunities  for  small  businesses.  Li  fact,  such 
firms,  along  with  consumers,  are  probably  the  principal  indirect 
beneficiaries  of  our  enforcement  program. 

For  example,  vigorous  prosecution  of  such  market  restraints  as 
price  fixing,  market  allocations,  the  practice  of  reciprocity,  tie-in  con- 
tracts, and  restraints  on  distribtuion  opens  up  the  market  and  afford 
small  businessmen  the  opportunity  to  compete  on  the  merits  of  their 
products  or  services.  Similarly,  monopolization  cases  and  merger  cases 
seek  to  prevent  the  development  of  undue  economic  power  which  could 
have  an  adverse  effect  upon  the  ability  of  small  entrepreneurs  to  enter 
a  new  field  or  exploit  market  innovations.  Indeed,  such  power  could 
even  foreclose  them  from  the  mai'ket. 

A  vigorous  small  business  community  has  traditionally  played  an 
important  role  in  the  American  economy.  Our  history  is  replete  with 
examples  of  small  firms  which  have  expanded  rapidly  due  to  their 
ability  to  meet  unsatisfied  consumer  demands.  Our  economy  has  fre- 
quently been  the  beneficiary  of  new  ideas,  both  in  the  form  of  better 
]n-oducts  and  improved  management  and  marketing  techniques,  which 
had  their  genesis  in  small  business  firms.  As  a  result,  we  are  constantly 
aware  of  the  desirability,  indeed  the  necessity,  of  preserving  competi- 
t i ve  opportuni ties  for  small  business. 

Referring  now  to  mergers,  our  recent  enforcement  efforts  in  this 
area  have  been  the  subject  of  a  great  deal  of  public  comment,  and  I 
think  that,  for  this  reason,  merger  policy  is  an  appropriate  starting 
point  for  a  discussion  of  the  relationship  between  specific  areas  of  anti- 
trust enforcement  and  small  business.  Horizontal  mergers — mergers 
between  direct  competitors — may  have  a  number  of  anticompetitive 
effects : 
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(1)  They  ma}-  eliminate  a  significant  amount  of  dirert  rom]ie- 
tition  between  competitors; 

(2)  They  may  cause  significant  increases  in  concentration  in  a 
market  or  foster  a  trend  toward  concentration; 

(3)  Tliey  may  eiiliance  the  dominant  position  of  a  market 
leader;  or 

(■i)  They  may  lessen  the  possibility  of  eventual  deconcentra- 
tion  in  an  already  concentrated  market. 

Accordingly,  lawsuits  aimed  at  blocking  horizontal  mergers  which 
may  significantly  lessen  competition  are  designed  to  have  the  effect  of 
preserving  competitive  opportunities  for  small  and  larger  businesses 
to  compete — to  buy  as  well  as  to  sell — free  of  the  dominance  of  a  single 
firm  or  a  small  group  of  firms.  As  an  example,  some  of  our  smaller 
bank  merger  cases  are  designed  to  preserve  competitive  borrowing 
alternatives  for  small  businesses. 

Certain  veilical  mergers — mergers  between  firms  Avhich  are  in  a 
supplier-customer  relationship  to  each  other — ^also  raise  the  threat  of 
significantly  lessening  competition.  For  example,  acquisition  of  a  cus- 
tomer by  a  supplier  may  foreclose  access  to  either  or  both  parties, 
thereby  reducing,  pi'o  tanto,  the  ability  of  nonintegrated  firms  to  com- 
pete. Such  acquisitions  also  may  increase  the  risk  of  a  price  or  supply 
squeeze  on  smaller  competitors  of  the  integrated  firm  or  on  new 
entrants. 

The  most  controversial  area  of  our  merger  enforcement  policy  relates 
to  conglomerate  mergers — those  mergers  which  are  neither  horizontal 
nor  veilical.  In  filing  cases  against  conglomerate  mergers,  the  Depart- 
ment has  relied  upon  concepts  of  potential  competition,  reciprocity 
and  reciprocity  effect,  entrenchment,  and  merger  trend,  which  have 
been  articulated  in  recent  Supreme  Court  decisions.  The  relationship 
between  our  enforcement  efforts  in  this  area  and  the  interests  of  small 
businesses  can  best  be  understood  by  a  bi-ief  examination  of  the  con- 
cepts of  reciprocity  effect  and  entrenchment. 

A  reciprocity  agreement  is  one  in  which  company  A  agrees  that  it 
will  buy  from  company  B  if  company  B  buys  from  it.  In  our  opinion 
such  agreements  clearlv  violate  the  Sherman  Act  if  a  not  insubstan- 
tiai  amount  of  commerce  is  involved  and  if  it  is  a  systematic  practice. 
The  term  "reciprocity  effect,"  however,  refers  to  the  fact  that  com- 
panies often  unilaterally  determine  that  it  would  be  in  their  best  in- 
terests to  purchase  from  companies  which  are,  in  turn,  in  a  position 
to  purcliase  from  them.  In  view  of  this  tendency,  mergers  which  en- 
liance  the  ability  of  leading  firms  to  benefit  from  this  reciprocal  deal- 
ing effect  place  single-line  or  less-diversified  companies,  which  do  not 
need  products  produced  by  their  customers,  at  a  competitive  disad- 
vantage with  respect  to  their  larger  and  more  diversified  competitoi's. 
Mergers  which  significantly  facilitate  the  likelihood  that  businesses 
will  deal  with  each  other  on  a  reciprocal  basis  threaten  to  distort  our 
competitive  system,  M-hich  requires  that  business  decisions  be  made  on 
the  basis  of  price  and  quality.  In  attempting  to  block  mergers  which 
significantly  increase  the  danger  of  reciprocal  dealing,  the  Depart- 
ment is  seeking  to  })reserve  the  opportunity  for  all  firms  to  compete, 
irres})ective  of  their  size  or  degree  of  diversification. 

Turning  to  the  entrenchment  theory,  when  a  leading  firm  in  an  in- 
dustry is  acquired  by  a  firm  that  is  disproportionately  larger  than 
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most  of  the  competitors  in  the  acquired  firm's  market,  there  may  be  a 
danger  that  the  merger  will  serve  to  entrench  the  leading  firm's  posi- 
tion in  that  industry.  Such  mergers  may  significantly  increase  bar- 
riers to  entry  for  smaller  firms  who  may  be  disinclined  to  challenge 
the  aggregate  power  of  a  conglomerate  leader.  Here,  too,  our  efforts 
to  block  mergers  which  may  result  in  the  entrenchment  of  a  leading 
firm  are  designed  to  foster  competitive  opportunities  for  all  firms, 
irrespective  of  their  size. 

Now,  as  to  distribution,  tliis  is  another  area  in  which  antitrust  en- 
forcement serves  the  interests  of  small  business.  In  many  cases  the 
balance  of  bargaining  power  between  a  manufacturer  or  su])plier  and 
its  distributors  is  weighted  heavily  in  favor  of  the  former.  Recent  de- 
cisions of  the  Supreme  Court,  however,  indicate  that  antitrust  should 
play  a  significant  role  in  Inniting  the  power  of  manufacturers  and  sup- 
pliers to  restrict  the  activities  of  their  distributors. 

Thus,  in  rnifed  States  v.  Arnold,  ScJnHrm  &  Co.,  388  U.S.  30.5 
(1967),  the  Court  held  that,  when  a  manufacturer  has  given  up  title 
and  dominion  over  its  product  and  business  risks  have  shifted  to  the 
distributor,  the  manufacturer  may  not  restrict  either  the  territory 
within  whicli  or  the  customers  to  whom  the  distributor  may  resell  the 
manufacturer's  product.  E^'en  when  the  parties  have  entered  into 
what  is  lesrallv  a  consignment  agreement,  the  Court  has  held  in  Shn p- 
son.  V.  Uv?onOJI  Co.^ ^77'  U.S'^  13  (1964)  that  a  supplier  may  not, 
through  the  use  of  a  coercive  consignment  contract,  deprive  its  distril)- 
utors  of  the  right  to  set  retail  prices. 

Similarly,  agreements  between  suppliere  and  third  parties  which 
result  in  coercion  against  distributors  to  carry  a  particular  brand  or 
which  wero  held  to  be  inherently  coercive  have  been  struck  down  by 
the  Supreme  Court.  In  Atlantic  Rp-ftnlng  Co.  v.  Federal  Trade  Com- 
mission, 381  U.S.  357  (1965),  there  was  evidence  of  pressure  of  this 
tvpe  on  retailers.  More  recently,  in  Federal  Trade  C 07n7n ission  v.  Tex- 
aco, Inc.,  393  U.S.  223  (1968)  ^the  Supreme  Court  held  that  a  similar 
commission  arrangement  between  a  petroleum  company  and  a  tire 
manufacturer  violated  section  5.  even  though  the  Court  found  no 
evidence  of  explicit  coercion. 

I'pon  reviewing  these  cases,  it  appears  to  us  that  they  contain 
a  recurring  theme.  The  Court  seems  to  have  said  that  powerful  fran- 
chisors may  not  emasculate  the  decisionmaking  powers  of  independent 
businessmen,  who  bear  the  risk  of  success  or  failure  of  their  distri- 
bution businesses. 

A  ])ractice  about  which  some  small  businesses  have  expressed  con- 
cern is  commonly  known  as  dual  distribution.  Dual  distribution  de- 
scribes the  situation  where  a  manufacturer  distributes  partially 
througli  its  own  outlets  and  partially  through  independent  firms.  The 
Department  of  Justice  does  not  regard  dual  distribution  as  a  distinct 
antitrust  problem.  As  a  form  of  vertical  integration,  it  seems  to  us  that 
the  competitive  effects  of  dual  distribution  depend  upon  the  circum- 
stances of  each  particular  case.  There  are  circumstances  in  which  a 
manufacturer's  attempts  to  engage  in  dual  distribution  may  very  well 
violate  the  antitrust  laws.  For  example,  a  manufacturer's  attempt  to 
acquire  significant  distribution  outlets  may  violate  section  7  of  the 
Clayton  Act  if  the  acquisitions  may  substantially  lessen  competition. 
Moreover,  attempts  by  partially  integrated  manufacturers  to  engage 
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in  predatory  pricing,  that  is,  pricing  designed  to  drive  competitor- 
distributors  from  the  market,  are  subject  to  challenge  as  an  attempt 
to  monopolize  in  contravention  of  section  2  of  the  Sherman  Act.  And 
the  /Schwinn  decision  mentioned  before  makes  it  clear  that  a  manufac- 
turer may  not  reserve  certain  customers  to  itself  by  restricting  the  cus- 
tomers to  whom  its  distributors  may  sell. 

The  important  thing  to  be  kept  in  mind  with  respect  to  dual  dis- 
tribution is  that  we  would  hate  to  see  the  law  used  to  freeze  any  par- 
ticular form  of  distribution  into  a  certain  pattern,  thereby  stifling 
any  future  attempts  by  manufacturers  or  suppliers  to  improve  the 
efficiency  of  their  operations.  Since  dual  distribution  practices  may 
provide  competitive  benefits  as  well  as  competitive  harm,  we  must 
be  careful  to  avoid  adopting  overly  broad  rules  and  must  examine  such 
cases  upon  their  individual  facts. 

Mv.  DixGELL.  Mr.  McLaren,  the  Chair  notes  with  some  regret  that 
the  two  lights  that  you  see  up  above  the  clock  and  the  two  buzzers  that 
you  heard  recently  indicate  a  vote  going  on  on  the  floor  on  a  matter 
of  some  importance  to  the  present  occupant  of  the  chair,  and  it  will 
be  necessary,  therefore,  for  me  to  break  at  this  time.  If  I  do  so.  I  can 
vote  almost  immediately  on  arrival  at  the  floor  and  return  most  punc- 
tually. It  will  require  a  recess  of  the  committee  of  perhaps  10  or  15  or 
maybe  20  minutes  at  the  most. 

Mr.  ]\IcLarex.  AVe  are  at  the  pleasure  of  the  Chair. 

Mr.  DiNGELL.  I  liumbly  apologize.  You  will  note  this  is  not  an  in- 
tentional discourtesy  at  all. 

Then  the  subcommittee  will  stand  adjourned  at  the  call  of  the  Chair 
for  a  period  of  approximately  10  to  20  minutes. 

(Recess.) 

Mr.  DiXGELE.  The  subcommittee  Avill  come  to  order. 

Mr.  McLaren,  the  committee  thanks  you  for  your  patience  and  we 
are  happy  to  recognize  3'ou  again  for  such  statement  as  you  choose 
to  give. 

Mr.  McLarex.  Thank  you,  Mr.  Chairman.  I  would  like  to  turn  now 
to  the  question  of  the  Robinson-Patman  Act. 

It  seems  to  us  that  proper  enforcement  of  the  Robinson-Patman  Act 
is  a  matter  of  vital  concern  to  the  small  businessmen  of  our  Nation. 
The  act  was  enacted  in  193fi  primarily  to  protect  small  businessmen 
from  devastating  competition  from  their  larger  competitors  who  used 
their  greater  purchasing  power  to  obtain  significant  price  advantages 
unjustified  by  cost  savings  and  not  available  to  smaller  enterprises. 
In  other  words,  the  act  was  designed  to  protect  both  small  business 
and  competition,  not  to  shield  small  business  from  competition. 

The  basic  problem  with  the  act,  however,  is  that  it  is  an  uneasy 
attem]>t  to  serve  two  potentially  conflicting  goals  : 

1.  The  enhancement  of  competition ;  and 

2.  The  protection  of  smaller  firms  from  price  favoritism — direct  or 
indirect — to  their  larger  competitors.  The  first  is  an  antitrust  goal ; 
the  second  a  social  policy  goal  based  more  on  certain  concepts  of 
equity  than  economics.  I^nfortunately,  enforcement  of  the  act  has  at 
times  stressed  the  second  goal  to  the  exclusion  of  the  first,  and  dis- 
regarded the  necessity  for  the  reconciliation  of  the  goals  mandated  by 
the  Supreme  Court  in  Anfomatic  Canteen  Co.  v.  Federal  Trade  Com- 
mission,,  346  U.S.  61  (1053).  It  is  to  be  hoped  that  the  Federal  Trade 
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Commission  under  its  new  leadership  will  be  able  to  reorient  its  Robin- 
son-Fatman  enforcement  policy  in  a  direction  more  consonant  with 
the  promotion  of  vigorous  j)rice  competition.^ 

Ultimately,  the  crucial  issue  is  whether  price  discrimination  which 
causes  no  measurable  harm  to  competition  should  be  lawful  or  unlaw- 
ful. In  this  regard,  a  balance  must  be  struck  between  the  interest  of 
small  businessmen  in  preventing  price  dilTerentials  favoring  their 
competitors  and  the  consumers'  interest  in  the  promotion  of  robust 
price  competition.  For  reasons  to  be  discussed  somewhat  later  in  my 
prepared  text,  price  discrimination,  which  incidentally  is  simply  a 
price  diii'erence  as,  for  example,  from  one  market  to  another  market, 
can  in  certain  fairly  common  situations  be  the  only  way  that  competi- 
tion can  be  injected  into  certain  oligopolistic  markets.  In  such  cases, 
price  discrimination  may  facilitate  the  breakdown  of  an  oligopolistic 
price  structure  or  allow  de  novo  entry  into  a  regional  oligopoly.  An 
outright  prohibition  of  price  discrimination  whenever  it  caused  diver- 
sion of  business  from  the  unfavored  to  the  favored  competitors  could 
have  a  substantial  chilling  effect  on  the  willingness  of  sellers  to  en- 
gage in  competitive  pricing.  The  Commission  has  recognized  this  in 
its  stated  view  that  price  discrimination  is  not  illegal  per  se.  This  is 
spelled  out,  for  example,  in  Lloyd  A.  Fry  Rooming  Go.  [1965-1967 
Transfer  Binder]  Trade  Reg.  Rep.  par.  17,  303,  at  22,  486  (FTC 
1965). 

We  feel  that  the  emphasis  should  be  put  on  the  promotion  of  com- 
petition, in  view  of  the  techniques  available  to  small  businesses  by 
^diich  they  can  pool  their  buying  power  to  obtain  price  advantages 
similar  to  those  enjoyed  legitimately  by  their  larger  competitors.- 

The  Commission's  enforcement  of  the  Robinson- Patman  Act  in 
recent  3'ears  appears  subject  to  criticism  in  at  least  three  specific 
areas:  (1)  the  determination  of  the  competitive  injury  required  for 
a  violation  under  section  2(a)  (15  U.S.C.  section  13(a)  (1964));  (2) 
its  administration  of  the  ''meeting  competition''  defense  contained  in 
section  2(b)  (15  U.S.C.  section  13(b)  (1964))  ;  and  (3)  its  adminis- 
tration of  the  ''cost-justification"  defense  contained  in  the  proviso  to 
Section  2(a).  In  our  view,  interpretation  of  the  law  should  be  shifted 
to  favor  more  vigorous  price  competition  in  these  areas.  That  is  to  say : 

(1)  In  determining  "effect  on  competition,"  greater  care  should  be 
taken  to  be  sure  that  the  effect  of  a  challenged  discrimination  threatens 
the  vigor  of  competition,  rather  than  the  profits  of  a  few  competitors. 

(2)  In  evaluating  "meeting  competition"  and  "cost  justification"  evi- 
dence, more  liberal  standards  should  be  applied. 

There  is  perhaps  less  that  the  Commission  can  do  about  changing 
its  enforcement  policy  where  Sections  2(c),  2(d)  and  2(e)  of  the 
act  are  concerned.  These  sections  simply  represent  a  statutory  pattern 
quite  difficult  to  justify  in  logic  or  experience,  that  is,  they  involve 
absolute  prohibitions  on  certain  practices  regardless  of  the  competitive 
harm — if  any — they  may  cause.  Nevertheless,  it  seems  to  us  that  the 


i;The  criticisms  contained  the  report  of  the  American  Bar  Agsociatlon  Commission  To 
Study  the  Federal  Trade  Commission  Indicate  that  such  a  reorientation  would  be  most 
timelV.  See  also  Food  Fair  Stores,  Inc.,  3  Trade  Reg.  Rep.  sec.  18,850  (FTC  1969) 
(Commissioner  Elman  dissenting)  ;  Elman,  "The  Robinson-Patman  Act  and  Antitrust 
Policy:  A  Time  for  Reappraisal,"  42  Wash.   L.  Rev.   1    (1966). 

2  See  Central  Retailer-Owned  Grocers,  Inc.  v.  Federal  Trade  Commission,  319  F.  2d 
410  (7th  Cir.  1963). 
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Commission  should,  and  it  can,  review  these  sections  with  an  eye  to 
modern  marketing  realities. 

Now,  Mr.  Chairman,  the  balance  of  my  paper  discusses  specifically 
the  problems  of  proving  injury  to  competition  and  the  defenses  of 
meeting  competition  and  cost  justification. 

If  it  is  satisfactory  to  the  chairman,  I  will  be  glad  to  leave  that 
for  the  prepared  paper.  I  would  just  like  to  add  that  it  seems  to  me 
in  the  latter  two  areas,  that  is,  acceptance  of  cost  justification  proof 
and  acceptance  of  meeting  competition  proof  that  there  has  been  a 
liberalized  trend  in  the  Federal  Trade  Commission  in  the  past  few 
years.  It  is  in  our  view  a  healthy  trend.  It  is  one  that  can  be  and  I  hope 
will  be  continued.  It  is  for  this  reason  that  we  urge  that  the  various 
timendments  suggested  by  difi'erent  task  forces  and  other  groups 
should  be  considered  by  the  Commission,  because  I  do  not  think  that  it 
is  necessarily  true  that  the  law  needs  amendment  by  Congress  in  order 
to  bring  it  into  line  and  make  it  a  much  more  useful  procompetitive 
law. 

]Mr.  DiNGELL.  Mr.  I^IcLaren,  without  objection  the  balance  of  your 
statement  has  already  been  inserted  in  the  record. 

Th.o  Chair  wishes  to  direct  to  you,  if  I  may,  one  question,  and  that 
is  you  indicate  that  FTC  should  consider  amendment  of  the  act.  You 
don't  mean  really  that  they  should  consider  amendatory  action.  They 
should  change  their  interpretation. 

Mr.  jNIcLaren.  That  is  what  I  intended  to  say. 

]\Ir.  DiXGF.LL.  A  matter  of  semantics  that  v.-e  have  here. 

]Mr.  McLaren.  I  put  it  poorly,  I  am  afraid,  but  that  was  the  thrust 
of  what  I  meant.  I  think  the  Commission  can,  and  it  should,  reinter- 
pret the  act,  to  take  into  account  whether  competition  is  reallv  affected 
or  whether  they  are  merely  protecting  some  individual  competitors  or 
the  profits  of  those  competitors. 

Mr.  DixoELL.  You  are  saying  this  in  the  light  of  the  language  of 
the  statute  that  you  read  above  ?  Is  it  that  ?  You  had  alluded  previously 
to  one  of  the  statutes  here. 

Mr.  McLarex.  Yes.  It  is  a  matter  of  reconciling  the  Robinson-Pat- 
man  Act  with  our  fundamental  national  economic  policy — competition. 

Mr.  DixGELL.  The  Chair  will  have  other  questions  but  the  Chair- 
let  me  ask,  does  this  complete  your  presentation? 

]\Ir.  McLarex.  Yes,  Mr.  Chairman. 

Mr.  Dix-GELE.  Then  the  Chair  will  recognize  Mr.  Potvin,  counsel  of 
the  subcommittee,  for  such  questions  as  he  may  choose  to  ask. 

Mr.  PoTvix.  Mr.  Chairman — General  McLaren,  on  the  last  page  of 
your  statement,  page  29,  in  paragjaph  No.  4,  you  espouse  "liberalizing 
the  specific  and  absolute  prohibition  presently  contained  in  2(c),  2(d), 
and  2(e)."  You  go  on  with  some  more  explanatory — rather  more 
specific  language.  These,  of  course,  are  per  se  sections. 

Mr.  McLarex.  Yes. 

]Mr.  PoTvix.  Thus,  what  you  espouse  is  that  an  administrative  agency 
in  effect  amend  legislation  ? 

j\Ir.  McLarex-.  No.  I  think  that  in  fact  the  Commission  has  in  the 
past  amended  the  law  by  eliminating  some  things  from  consideration. 
I  am  sorry  I  don't  have  a  copy  of  the  act  here,  but  it  runs  in  my  mind 
that  in  one  of  the  sections,  perhaps  both  in  2(d)  and  2(e) ,  the  Commis- 
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sion  has  read  out  of  the  act  an  exception  for  vakie  received.  They  just 
ignored  it  for  many  years. 

I  think  tliat  under  section  2(c),  for  example,  a  very  good  case  can 
be  made  that  the  modern  broker  salesman  who  represents  a  smaller 
manufacturer  typically  provides  services  comparable  to  those  of  the 
large  manufacturers  who  have  their  own  field  sales  forces.  To  the 
extent  that  these  men  go  out  and  do  shelf  work,  rotating  of  products 
and  that  sort  of  thing  in  grocery  stores,  the  Commission's  interpreta- 
tion of  2(c)  prohibits  this.  This  to  me  is  1930's  thinking  in  terms  of 
marketing  of  those  days.  There  is  a  lot  that  the  Commission  can  do 
within  the  proper  framework  of  that  act  to  reinterpret  it  in  the  light 
of  modern  conditions  and  our  basic  fundamental  economic  policy  of 
competition. 

Mr.  Pot\t:x.  I  think  you  speak  to  a  rather  basic  point  here,  though, 
sir.  You  go  on  to  say  "Payments  currently  prohibited  by  those  sec- 
tions""—  (c),  (d),  and  (e) — "would  be  tested  for  anticompetitive  effect 
under  the  revised  standards  recommended  for  all,"  your  underlining, 
"instances  of  price  discrimination."'  That  is  to  say  2(a).  And  when  you 
say  that  the  same  test  should  be  for  the  per  se  section  test  for  2(a), 
then  it  is  hard  to  conceive  that  j'ou  are  not  espousing  administrative 
amendment,  sir. 

Mr.  McLarex.  I  don't  think  so  in  the  light  of  the  overall  plan  of 
the  statute  and  the  legislative  history  and  the  intention  of  the  statute. 

Mr.  DiNGELL.  ]\Ir.  McLaren,  the  Chair  would  like  to  interrupt  at 
this  ]3oint  to  ask  isn't  the  settled  judicial  interpretation  of  the  statute 
rather  inconsistent  with  that  position,  though? 

Mr.  INIcLaren.  Well,  I  think  that  the  judicial  interpretation  of  the 
statute  has  been  to  an  extent  more  stringent  than  I  would  like  to  see 
it.  It  has  been  a  matter  of  upholding  FTC  interpretations  under  the 
very  broad  discretion  that  the  act  gives  to  the  Commission.  We  are 
sayinrr  to  the  Commission  that  we  think  it  ought  to  exercise  its  discre- 
tion in  terms  of  1970  marketing,  not  1935  marketing. 

Mr.  DtxCxEll.  Of  course,  in  legal  theory  the  FTC  has  discretion  in 
finding  fact. 

Mr.  ]VIoLaren.  Yes. 

Mr.  DixoELL.  In  theory  I  think  they  have  no  discretion  in  teiTns  of 
interpretation  of  law.  In  other  words,  the  law  is  the  law  and  if  you 
are  a  strict  constructionist  in  the  law  and  believe  in  stare  decisis,  and 
so  forth,  it  necessarily  follows  that  the  interpretation  of  the  law  once 
settled  l)y  the  court  is  for  all  intents  and  purposes  settled. 

We  get  some  differences  of  opinion  whether  the  courts  applv  this 
doctrine  any  more  but  at  least  in  theory  this  is  so.  Am  I  correct? 

Mr.  McTarex.  I  think  that  is  correct,  but  I  also  think  that  when  you 
are  considering  somethinji;  as  undefined  as  substantial  effect  on  com- 
petition, there  is  a  great  deal  of  room  for  flexibilitv  of  intpT-pretation. 
]\rr.  DixG^i.E.  AT-en"t  you  reallv  suggesting,  though,  that  rather 
tlian  a  question  of  interi^retation  of  law  that  the  Federal  Trade  Com- 
mission change  its  interpretation  of  fact  ?  Isn't  that  really  what  you 
am  '=ugofe'^'ting  ? 

Mr.  ]M(  Laren.  I  am  suggesting  they  take  a  new  approach  to  their 
administration  of  the  law. 

]Mr.  DixoELL.  You  see,  they  can  determine  which  cases  they  are 
goinjz  to  bring.  Obviously,  there  is  fairly  broad  discretion  in  this  area. 
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Obviously,  they  have  some  jndirment  in  (jieir  fact  finding  although  we 
would  hope  they  would  in  all  instances  given  a  similar  fact  pattern 
come  to  the  same  conclusion.  But  again,  in  terms  of  interpretation  of 
the  law,  they  really  have  no  discretion  or  perhaps  maybe  I  may  view 
this  matter  of  judgment  with  regard  to  administrative  body  carrying 
out  the  will  of  Congress  differently  than  you  do. 

Mr.  McLarf.n.  The  Commission  has  the  discretion  to  make  the  de- 
termination of  what  evidence  is  sufficient  to  establish,  in  its  view,  an 
adverse  effect  on  comi)etition  sufficient  to  trigger  the  statute. 

Mr.  DiNGELL.  A  matter  of  finding  fact. 

Mr.  INIrLAKEX.  A  matter  of  finding  fact  and  concluding  as  to  the 
application  of  the  law — both. 

Mr.  DixGELL.  I  don't  really  think  you  can  say  there  is  a  difference 
in  conclusion  as  to  law.  Once'they  mjike  the  finding  of  fact  in  theory 
they  should  interpret  in  light  of  the 

M^r.  ^IcLarex.  The  conclusion  follows. 

Mr.  DiNCxELL.  In  view  of  the  very  settled  pattern  of  law  that  liap- 
pens  to  exist. 

Mr.  McLarex.  I  think  that,  in  this  whole  field  of  economic  regula- 
tion, vou  have  mixed  questions  of  law  and  fact. 

Mr.  PoTvix.  Mr.  Chairman,  I  submit,  though,  that  once  they  have 
gone  on  that  case  and  they  find  that  there  is  conduct  that  is  violative 
of  2(d)  or  2(e),  and  if  you  are  saying  that  they  must  also  find  sub- 
stantial injury  to  competition,  that.  sii\  is  simply  amendatory  to  the 
legislation  which  imposes  no  such  test. 

Xow.  if  you  are  saying  that  they  can  file  in  this  or  that  case,  then 
that,  of  course,  is  another  matter. 

Ih:  ^McLarex.  They  can  determine  that  a  2(d)  charge  is  in  fact  a 
matter  of  price  disci'imination  and  does  not  have  sufficiently  adverse 
etTect  on.  competition.  That  is  one  very  sim])le  way  of  doing  it. 

Mr.  DixGELL.  General  ^McLaren,  I  just  must  recess  the  subconunit- 
tee — will  you  accept  my  apologies — for  a  very  brief  period. 

Mr.  McLarex.  Surely. 

"Sir.  DixGELL.  The  subcommittee  will  stand  in  recess  for  a  couple  of 
minutes. 

(Recess.) 

Mr.  DiXGELL.  The  subcommittee  will  come  to  order.  With  due  and 
appropriate  apologies  to  Mr.  McLaren,  the  Chair  reconvenes.  I  am 
sorry,  Mr.  ]\IcLaren.  I  do  apologize  for  the  recess. 

Mr.  McLarex.  That  is  quite  all  right,  sir. 

I  had  made,  I  think,  one  part  of  my  answer  to  Mr.  Potvin's  ques- 
tion on  a  hypothetical  2(d)  allowance  and  he  was  saying  that,  if  the 
allowance  is  there  and  not  proportionalized,  the  Commission  has  no 
alternative  but  to  find  a  violation.  I  w^as  suggesting  that  there  are 
perha])S  two  ways  around  this. 

If,  in  fact,  the  allowance  does  not  appear  to  the  Commission  to  be 
actionable,  it  could  regard  it — and  indeed  it  is  sometimes  almost  im- 
possible to  tell  the  difference — as  a  price  discrimination  rather  than  a 
2(d)  allowance,  or  it  could  find  that  perhaps  the  allowance  was  sub- 
stantially proportional  to  all  customers  and  as  to  that  part  that  was 
not,  it  was  de  minimis. 

So,  I  think  there  is  a  great  flexibility  for  the  Commission  to  do 
something  to  bring  the  act  up  to  date  within  its  present  framework. 
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Mr.  PoTA'iN.  I  was  not  tryiiiir  to  suggest  they  should  be  fully  me- 
chanical about  this,  but  I  think  in  terms  of  the  Congress'  preroga- 
tives here,  that  if  you  start  adding  tests  to  per  se  sections,  that  it  is 

Mr.  DiNGELL.  They  are  not  per  se  sections  any  more. 

Mr.  PoTviN.  No,  sir. 

Mr.  Wertheimer.  Mr.  Chainiian,  may  I  just  comment? 

Mr.  DiNGELL.  Certainly. 

Mr.  Wertheimer.  Does  not  that  flexibility  come  up  in  the  initial 
stage  when  the  FTC  has  to  determine  what  cases  it  is  going  to  bring 
and  in  so  determining,  is  not  it  im})ortant,  assuming  that  they  can- 
not bring  all  the  cases  that  come  before  them,  for  them  to  try  to  deter- 
mine to  bring  the  cases  which  will  have  the  most  benefit  in  terms  of 
maintaining  continuing  competition  ? 

Mr.  McLaren.  That  is  certainl}^  true,  too. 

iVIr.  Pot^t:n.  "Well,  Mr.  JMcLaren,  now,  you  of  course,  have  concur- 
rent jurisdiction  with  tlie  Commission  in  these  matters. 

Ml'.  McLarex.  Yes. 

Mr.  PoT\'i>r.  In  fact,  section  15  of  the  Clayton  Act  states  that  your 
agency  shall. 

Further,  we  have  a  nimiber  of  cases  which,  when  they  finally  wend 
their  tortuous  way  up  to  the  Solicitor  GeneraTs  office,  at  that  point 
you,  in  effect,  are  asked  to  intervene  in  terms  of,  the  word  that  comes 
to  mind  is  approving,  although  that  is  not  a  word  of  art,  their  appeal 
and  to  recommend  to  the  Solicitor  General  whether  he  should  prose- 
cute the  appeal.  Is  that  not  correct  ? 

Mr.  McLaren.  Yes. 

Mr.  PoTV'iN.  Well,  now — and  historically  the  Department  has  not 
infrequently  been  unsympathetic  with  the  prosecution  of  the  appeal 
of  FTC  matters. 

Xov/,  why  is  it,  sir,  since  you  can  intervene  at  an  earlier  time,  you 
would  not  do  so?  We  are  talking  about  a  very  long  record,  very  long, 
very  expensive,  inordinately  so  in  some  cases,  you  know  7  years  is  not 
infrequent,  and  since  if  it  is  a  matter  that  the  Department  is  in  dis- 
agreement with,  would  there  not  be  a  ])ublic  and  administrative  plus, 
perhaps,  in  having  intervened  under  your  direction  in  section  15  either 
ab  initio  or  in  the  early  stages  of  the  proceedings  rather  than  through 
your  recommendation  to  the  Solicitor  General  in  the  latter  stages? 

Mr.  McLaren.  That  raises  a  very  good  point.  I  think  part  of  the 
answer  is  that  there  may  be  no  disagreement  on  the  theory  of  the 
complaint  when  it  is  first  brought.  Frequently  things  change  over  a 
period  of  time.  By  the  time  a  case  comes  out  of  the  Commission  on 
appeal  to  the  court  of  appeals,  the  sufficiency  of  the  evidence  may  by 
that  time  be  the  crucial  question. 

We  are  then  pi^esented  with  a  rather  different  question.  I  suppose 
the  basic  answer  is  that  until  a  case  is  finally  crystalized  for  Supreme 
C^ourt  decision,  there  is  not  the  time  nor  the  staff  to  focus  on  it.  It  would 
require  having  duplicate  staffs  on  these  cases. 

Mr.  PoTviN.  Well,  you  already  have  enough  to  do.  I  do  not  mear.  to 
be  critical  in  that  respect.  Let  us  be  specific.  You  criticized  the  Na- 
tional Dairy  jams  and  jellies  case. 

Mr.  McLaren.  You  understand  I  am  disqualified  on  that  case. 
_  Mr.  PoT^'iN.  Yes;  but  here  is  a  good  hypothetical.  I  am  choosing  it 
since  obvdously  in  your  official  capacity  you  are  not  involved. 
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I  think  that  your  tenure  as  a  private  practitioner,  as  president  of 
the  ABA  antitrust  section  is  just  as  important  a  portion  of  your  testi- 
mony as  your  official  capacity  here  tochiy,  so  with  all  deference  to  that 
very"  high  office — the  members  of  the  Commission  when  they  were 
here,  I  think,  in  essence  said  sure,  a  national  distributor  or  one  that  is 
strong  in  a  number  of  regions,  but  want  to  crack  a  new  region,  is  going 
to  iower  its  price. 

The  question  is,  AVhen  does  that  practice  or  when  does  the  promo- 
tion become  a  practice  ? 

They  then  point  to  the  multimillion  dollars  of  markdown  that  they 
regarded  as  discrimination  and  the  damage  on  the  small  independent 
manufacturers  in  the  area  who  were  losing  customers. 

On  the  other  hand,  say  it  is  a  result  likely  to  discourage  de  novo 
entry  into  regional  markets.  So  here — this  is  not  a  matter  of  viewing 
the  record  with  a  feeling  that  it  perhaps  is  a — the  evidence  is  insuf- 
ficent,  and  so  forth.  Xot  the  technical  aspects  but  really  the  warp,  the 
woof,  and  the  theory  of  the  case  you  disagree  with. 

Now,  when  that  is  true  from  the  ground  up,  when  the  FTC  begins 
to  go  in  one  of  these  areas  that  you  rather  precisely  set  forth  in  your 
statement  here,  does  not  the  Department  really  perhaps  have  a  duty 
to  go  over  there  and  intervene  rather  than  waiting  until  the  last  chap- 
ter and  then  pouncing  on  it  ? 

Mr.  McLarex.  Well,  it  is  a  little  embarrassing  to  discuss  that  case, 
so  let  us  take  ajiother  exam]:)le. 

]Mr,  PoTViN.  There  are  man}^,  of  course. 

]\Ir.  DiNGELL.  Well,  perhaps  we  could,  and  I  recognize  in  fairness 
to  your  requirements,  Mr.  Attorney  General,  we  do  do  this,  but  in 
fairness,  just  to  take  this  in  the  abstract,  would  it  not  be  fair  to  say 
that  the  Department  does  have  a  responsibility  to  make  a  determina- 
tion on  this  matter  at  a  time  earlier  than  when  the  matter  finally  does 
head  for  the  courts  ?  Would  that  not  be  a  fair  statement  ? 

Mr.  McLaren.  Well,  I  really  think  that  it  is  difficult,  because  until 
the  case  does  come  out  of  the  court  of  appeals,  you  do  not  really  laiow 
what  its  parameters  are. 

Going  back  to  this  National  Dairy  example,  there  are  actually  three 
closely  related  counts  in  that  case,  One  of  them  involved  something 
called  MarshmaUow  Cream  and  an  introductory  offer  of  30  days  up 
in  Boston.  There  the  company  gav€;  aAvay  one  free  case  with  each  two 
purchased  as  an  introductory  offer.  The  evidence  went  in,  and  the 
Commission  found  in  favor  of  the  company  on  it. 

There  was  tlie  second  count  that  went  somewhat  similarly  and  also 
was  decided  in  favor  of  the  company. 

The  key  to  the  jelly  count  was  that  the  Commission  found — from 
rather  odd  evidence,  it  seems  to  me,  and  again  I  say  I  am  prejudiced — 
a  predatory  intent. 

Now,  until  the  seventh  circuit's  decision,  you  could  not  know 
whether  this  was  going  to  stand  up  or  not.  If  the  seventh  circuit  had 
found  there  was  not  any  predatory  intent,  there  would  be  no  occasion 
for  the  Antitrust  Division  to  get  into  it. 

Mr.  PoTviN.  Let  us  assume  the  following. 

Mr.  ]\IcLaren.  We  do  not  disagree,  you  see,  on  the  theory.  If  there 
was  predatory  intent,  just  speaking  of  the  law  now,  the  Commission's 
order  was  proper. 
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Mr.  PoT\aN.  Well,  OK:  what  about  tins  situation?  The  Commis- 
sion or  at  least  a  majority  of  it  sitting  at  that  witness  table  during  the 
last  few  days  stated  that  they  felt  that  (d)  and  (e)  were  indeed  per 
se  statutes  and  while  some  of  the  members.  I  think,  shaded  o\-er  into 
either  agreeing  or  tending  to  agree  with  yoar  position  here  today,  it  is 
clear  that  the  majority  of  the  five  votes  did  not. 

Thus,  the  Commission  by  virtue  of  that  vote  would,  one  presumes, 
go  one  way  on  a  given  question  and  if  you  had  your  druthers  you 
would  go  the  other. 

Well,  you  in  fact  have  the  power  to  do  that.  There  are  great  unre- 
solved issues  here  simply  because  there  is  "a  regrettable  lack  of  em- 
pirical data,*'  and  this  is  a  phrase  that  the  Chairman  here  has  heard, 
oh,  lOi  times  or  some  such  by  now. 

I  submit,  sir,  that  one  way  of  providing  some  empirical  data  of 
the  benefits  as  you  believe  or  the  liabilities  as  others  believe  that  might 
flow  from  a  different  kind  of  enforcement  could  very  well  be  resolved 
by  the  Department  of  Justice  by  taking  it  and  enforcing  it  according 
to  your  lights.  Is  that  not  correct  ? 

Mr.  JNIcLarex.  In  other  words,  I  take  it  you  are  saying  that  the 
Commission  and  the  Department  of  Justice  should  also  be  active  un- 
der our  concurrent  jurisdiction  as  we  both  are  active  mider  section  7 
of  the  Clayton  Act. 

Mr.  PoTviN.  1  would  not  presume  to  make  tliat  judgment,  sir,  but 
m}^  point  is  that  a  certain  theory  of  enforcement  not  having  been  tried, 
there  is  indeed  a  lack  of  empirical  data.  I'ou  liave  the  power  to  under- 
take such  enforcement.  This  presumably  would  result — it  would  in 
fact  produce  results  which  when  measured,  as  the  Chairman  just 
noted,  would  produce  data. 

Mr.  McLakex.  Yes,  well,  certainlv  it  is  something  to  be  thought 
about. 

jMr.  DiNGELL.  Am  I  not  correct,  too,  Mr.  McLaren,  in  coming  to  the 
conclusion  that  you  have  an  agreement  with  the  Federal  Trade  Com- 
mission with  regard  to  who  will  enforce  which  aspects  now^  of  tlie 
legislation  we  are  discussing?  Does  not  this  give  you  a  measure  of  dis- 
cretion to  enter  into  and  to  help  determine  the  course  of  action  in  and 
by  the  Federal  Trade  Commission  with  regard  to  this  matter  through 
the  opportunity  to  essentially  negotiate  agreements  with  them  on  this 
point  i 

Mr.  McLaren.  Basically,  the  rule  is  that  we  refer  Robinson-Patman 
matters  to  the  Commission,  excej^t  for  criminal  matters  under  section 
3,  unless  otherwise  agreed.  Perhaps  that  sJiould  be  given  further 
thought  and  perhaps  reconsidered. 

Mr.  DiNGELL.  Aren't  I,  though,  fair  in  coming  to  the  conclusion — 
if  I  am  in  error  on  this,  and  this  is  a  point  with  regard  to  your  ap- 
pearance today  that  is  very,  very  troublesome  to  me  and  I  think  now 
as  one  who  has  tried  a  fair  number  of  lawsuits  in  my  own  day — aren't 
I  fair  in  coming  to  the  conclusion,  though,  that  once  the  law  is  settled, 
that  we  ought  to  proceed  to  enforce  it  quite  forcefully  and  forth- 
rightly  and  if  the  courts  establish  policy  that  appears  to  be  unwise, 
should  it  not  be  that  your  agency  would  be  before  the  Congress  to 
suggest  a  change  in  policy  ? 

Is  this  not  really  the  proper  theoretical  fasiiion  in  which  this  mat- 
ter should  be  handled?  We  should  not  seek,  and  I  am  sure  you  will 
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agree  with  me  on  this,  that  tlie  regiihitory  agencies  will  fudge  their 
interpretations  of  a  major  antitrust  statute  to  conform  with  the  shift- 
ing attitudes  of  the  antitrust  bar  or  change  in  administration? 

Mr.  McLauex.  With  the  greatest  respect,  I  think  that  I  tend  to  dis- 
agree Avith  you  on  that,  Mr.  Chairman.  The  antitrust  laws  are  drafted 
with  a  breadth  that  is  somewhat  comparable  to  constitutional  provi- 
sions. The  conditions  we  face  and  the  work  that  is  to  be  done  by  the 
antitrust  laws  changes  as  business  changes  occur.  It  seems  to  me  that 
the  agencies  should  change  with  the  times  and  enforce  the  law  as  they 
believe  it  was  intended  to  be  enforced. 

Mr.  DixGELL.  Let  me  then  try  and  simplify  this  because  we  seem  to 
be  getting  down  to  what  I  regard  as  a  very  novel  interpretation  of  law 
and  that  is  are  you  telling  this  subcommittee  that  it  is  your  belief  that 
the  interpretation  of  the  law  should  shift  with  the  times? 

Mr.  McLakex.  Yes ;  I  think  that  is  correct. 

l\h\  DixGELL.  Well,  now,  let  us  come  down — would  itbe  fair,  then, 
to  say  that  the  laws — the  interpretation  of  what  constitutes  murder 
should  shift  with  the  times  of  riot  or  civil  disobedience_  or  disorder  or 
price  fixing?  I  find  this  a  very  quaint  doctrine.  Not  quaint.  I  think  the 
rerm  would  be  more  appropriately  extraordinary. 

^Ir.  ]McLarex.  Well,  I  think  there  are  always  unsettled  areas  of  the 
law  and 

]Mr.  DixGELL.  I  have  always  believed  the  law  to  be  inmiutable  until 
changed.  Now 

^Ir.  jMcLarex.  One  of  the  things  that  changes,  Mr.  Chairman,  are  the 
cases  that  are  brought  before  the  courts. 

j\Ir.  DixGELL.  I  have  no  difficulty  with  interpretation  of  the  law.  If 
somebody — rather,  I  have  no  difference  with  interpretation  of  facts 
but  when  you  tell  me  that  we  should  change  the  interpretation  of  the 
statute,  then  I  begin  to  become  extremely  uncomfortable  because  it 
means  that  a  fellow  who  does  one  thing  at  one  time  may  be  found  guilty 
of  a  major  criminal  violation  whereas  a  fellow  who  does  it  6  weeks 
or  6  vears  la,ter  mio:ht  be  found  innocent,  or  vice  versa. 

:Mr.  McLakex.  Well 

Mr.  Dtxgell.  This  troubles  me  greatly. 

]\Ir.  McLarex.  I  certainly  see  what  you  mean  and  I  do  not  know  that 
rhe  reinterpretation  extends  quite  so  far  as  you  might  suggest. 

]\Ir.  DixGELL.  I  want  to  be  fair  with  you  but  once — believe  me,  it  is 
(he  last  intention  that  I  have  today  that  you  should  in  any  way  be 
embarrassed  or  that  I  should  in  any  way  entrap  you.  but  I  do  become 
extremely  apprehensive  when  different  persons,  similarly  situated, 
should  be  treated  differently  under  the  law.  This  to  me,  it  seems  to 
me.  is  a  fundamental  unfairness  of  the  greatest  magnitude  and  some- 
thing that  I  also  understood  Anglo-Saxon  principles  of  fair  play  were 
intended  to  obviate. 

Mr.  McLarex.  Again  and  again  bring  cases  are  brought,  before 
the  Supreme  Court,  and  it  is  argued  that  here  is  a  line  of  cases  and 
they  might  have  some  application,  and  here  is  another  line  of  cases  and 
they  might  have  some  application,  but  if  they  have  application,  they 
are'  out  of  tune  with  the  times.  They  were  probably  badly  decided  in 
the  first  place  and,  therefore,  the  court  ought  to  overrule  them. 

Mr.  DixGELL.  The  Chair  wants  to  yield  to  Mr.  Potvin. 

Mr.  PoT\T[x.  It  seemed  to  me  as  I  was  listening,  Mr.  Chairman,  Mr. 
]\IcLaren,  to  the  colloquy  between  the  two  of  you  that  perhaps  the 
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matter  might  be  resolved  in  this  manner,  that  there  is  a  different  sit- 
uation with  respect  to,  say,  price  fixing  than  there  might  be  to  a  non- 
per-se  kind  of  violation. 

Certainly  you  are  eminently  correct  when  you  say  the  Sherman  Act 
is  an  example,  notably  semiconstitutional  in  nature,  yet  when  you  get 
to  the  very  specific  things,  many  are  somewhat  abiding  in  nature,  a 
boycott,  the  prohibition  on  price  fixing,  that  sort  of  tiling,  I  think  it 
was  perhaps  to  the  latter  that  the  Chairman  spoke  whereas  you  were 
speaking  of  the  broader  aspects  of  the  topic. 

Mr.  McLaren.  Well,  the  Chairman's  example,  of  course,  what  is 
murder  1  day  was  not  2  weeks  ago.  I  do  not  mean  anything  like  that 
at  all,  of  course.  But  I  think  if  you  examine  some  of  the  recent  cases 
under  the  Sherman  Act,  for  example,  the  recent  container  case,  there  is 
a  concept  of  price  fixing  there  that — although  corporate  counsel  I  sus- 
pect worried  al)out  it  maybe  10  years  ago — nobody  seriously  said  10 
years  ago  that  that  was  price  fixing.  But  when  the  case  was  presented 
to  the  Supreme  Court,  it  said,  yes  that  is  price  fixing. 

Mr.  PoTviN.  And  many  of  us  certainly  welcomed  the  increment 
added  by  the  Perhms  decision  as  an  example  which  sharply  changed 
the  insights  in  certain  price  and  distribution  problems. 

Mr.  ]\IcLaiiex.  I  think  that  the  conglomerate  merger  field  is  another 
perfect  example.  My  predecessors  in  this  office,  for  example,  felt  that 
the  purer  types  of  conglomei'ate  merger,  no  matter  how  large  the  com- 
panies involved,  were  not  reached  by  section  7  of  the  Clayton  Act.  I 
disagree  with  their  interpretation  of  the  law  and  ultimately  it  comes 
to  the  court  to  decide  it,  not  to  counsel. 

Mr.  DiNGELL.  Of  course,  once  the  courts  have  decided,  that  then 
becomes  the  law.  Am  I  correct?  I  keep  wanting  to  get  back  to  this 
point  because  some  of  the  things  you  have  said,  Mr.  Attorney  General, 
very  much  trouble  me. 

Mr.  McLaren.  "Well,  it  certainly  becomes  the  law  for  that  particular 
case  and  stare  decisis  is  certainly  a  well-established  doctrine.  But  20 
years  from  now,  other  circumstances,  other  times,  and  other  conditions 
may  very  well  move  a  government  prosecuting  agency  to  bring  cases 
asking  for  a  somewhat  different  interpretation  of  the  law. 

Mr.  PoTviN.  Mr.  iNIcLaren,  you  certainly  have  done  a  most  articulate 
job  of  advocating,  as  was  to  be  expected,  the  position  of  the  Depart- 
ment of  Justice.  It  is  traditional.  It  is  customary,  and  you  have  been 
unusually  eloquent  in  that  respect.  Certainly,  it  would  have  been  alto- 
gether shocking  had  you  taken  any  other  position. 

Mr.  McLaren.  Thank  you  y&vy  much. 

Mr.  PoTviN.  I  am  not  one  of  those  that  subscribe,  incidentally,  sir, 
to  the  proposition  that  there  is  an  identifiable  and  separate  entity 
loiown  as  the  Sherman  Act  mentality. 

Sir,  one  of  the  broad  questions  that  faces,  I  suspect,  all  small  busi- 
nessmen at  all  times  is  the  need  for  forging  countervailing  power.  It 
was  paid  some  years  ago  by  Commissioner  Lowell  Mason  in  the  (7rocenj 
D'lHtr'ihutors  Association  of  Northern  California  case,  at  FTC,  that 
grousing,  he  noted,  is  a  good  old  American  custom.  The  day  when 
businessmen  cannot  get  together  to  grouse  will  be  the  day  when  there 
will  be  no  private  business  to  grouse  about. 

Now,  frequently  grousing  is  a  function  of  price,  unfortunately,  and 
that  is  where  the  problem  begins.  If  a  number  of  small  independent 
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distributors  of  this  or  that  commodity  in  their  trade  association  con- 
vention assembled  or  whatever,  they  would  like  very  much  to  talk  to 
their  supplier  and  say,  hey,  the  trouble  with  you  is  that  you  are 
charging  too  much  for  your  tires,  3'our  gasoline,  or  whatever. 

Xow,  this  presents  problems,  yet  it  would  seem  that  it  would  be  a 
helpful  thing  if  you  could  cast  any  light  at  all  in  this  troubled  corner 
of  darkness. 

To  what  extent  can  they,  as  a  group,  confront  their  supplier  and  say 
we  think  you  are  charging  too  much? 

Mr.  McLaren.  Of  course,  in  the  agricultural  area  there  is  a  specific 
exemption  for  cooperative  gi-oups.  In  the  area  of  competitors  getting 
together  to  present  a  united  front  to  a  governmental  body,  you  have  in 
effect  a  first  amendment  constitutional  guarantee.  But  when  you  simply 
put  a  group  of  competitors  together,  we  will  say,  in  a  trade  associa- 
tion— and  I  emphasize  that  there  are  many  proper  areas  of  activity  for 
trade  associations — to  the  extent  that  they  combine  either  on  the  buy- 
ing or  the  selling  side,  you  have  a  very  serious  question  of  antitrust 
liability. 

Mr.  PoTAix.  But  they  are  not  always  competitors — what  if  you  have 
the  local  widget  dealers  for  a  certain  manufacturer  from  all  over  the 
counti*y  together,  thus  there  would  be — I  cannot  say  with  certainty, 
of  course,  that  there  would  be  an  absolute  lack  of  competition.  There 
would  at  least  tend  to  be  no  competitors. 

Mr.  McLaren.  Perhaps  franchisees. 

Mr.  PcniN.  Yes,  perhaps  franchisees.  Would  that  alter  the  situa- 
tion, sir? 

Mr.  McLaren.  I  would  have  to  give  that  some  thought.  I  think  that 
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if  it  was  a  matter  of  their  getting  together  and  threatening  boycott 

Mr.  Pot\t:n.  Yes,  certainly  they  cannot  boycott. 

Mr.  McLaren.  Do  you  see  what  I  mean  ?  They  say  to  the  supplier 
if  3^ou  do  not  give  us  what  we  want,  we  are  going  to  fix  your  wagon. 
I  think  then  you  have  got  a  clear  violation. 

Mr.  PoTviN.  They  are  certainly  dead  if  they  do  that. 

Further,  it  cannot  be  used  as  a  launching  pad  for  price  fixing.  So 
much  is  clear. 

Mr.  McLaren.  I  question  whether  it  would  be  proper  for  them  to  try 
to  bargain  jointly  for  prices,  for  example,  from  the  supplier. 

Mr.  PoT\'iN.  What  about  a  full  free  and  frank  discussion  ?  We  thinly 
you  are  charging  too  much  and  here  are  nine  reasons  why,  whereupon 
tlie  supplier,  one  assumes,  would  come  back  and  say,  nonsense,  we  are 
charging  the  least  we  can  and  here  are  10  reasons  why. 

Is  this  sort  of  interchange  in  your  view,  proper? 

Mr.  jNIcLaren.  I  would  want  to  think  about  that 

Mr.  PoTi'iN.  In  fairness 

Mr.  McLaren  (continuing).  Not  just  answer  it  off  the  cuff. 

Mr.  PoT\'iN.  I  attempted  to  alert  you  a  bit  on  this  by  discussing  it 
with  your  very  able  colleague,  Bruce  Wilson,  last  week  but  in  fairness 
certainly,  you  should  feel  most  free,  I  should  think,  to  take  such  of  your 
time  and  that  of  your  staff  in  reflection  as  you  feel  the  question  war- 
rants, submit  it  within  such  time  as  the  Chair  may  direct. 

^Ir.  McLaren.  My  problem  is  that  I  can  see  dangers  in  it.  I  do  nor 
know  how  to  express  the  guidelines  exactly  on  just  where  the  division 
might  be  between  what  would  be  a  proper  interchange  of  information 
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and  what  mifflit  be  considered  to  be  in  effect  a  threatened  boycott  or 
unwarranted  exercise  of  joint  power. 

Mr.  PoTviN.  Certainly  we  are  not  seeking  to  have  you  extend  carte 
bh^nclie  here.  The  reports  in  the  comphiints  we  get,  sir,  are  this,  that 
individual  small  businessmen  do  not  deal  with  their  suppliers  at  a 
level  where  meaningful  conversations  can  be  held  when  they  are  to- 
gether because  of — I  think  the  usual  word  is  the  scary  nature  of  this 
question.  They  usually  are  told  by  their  counsel,  you  may  not  discuss 
price  at  all.  And  this  is  a  frustrating  and  they  would  say  sterile  type 
of  situation. 

So  the  question  is :  Is  there  any  give  there  at  all  that  would  be  in  your 
opinion,  proper?  If  you  can  enlighten  us  later  we  would  be  grateful. 

Mr.  McLaren.  Certainly  their  counsel  is  taking  the  conservative 
line  and  the  cautious  line.  How  do  you  answer  the  question  of  why  is  it 
not  just  as  effective  for  these  people  to  contact  the  supplier  individ- 
ually ?  I  suppose  the  answer  is  they  want  to  do  it  together  because  they 
are  stronger.  Why  do  they  need  to  be  stronger  ?  Are  they  putting  the 
pressure  on  him  and,  if  so,  at  what  point  does  this  raise  an  antitrust 
violation? 

I  think  you  have  to  know  the  specific  facts  in  each  instance.  I  just 
would  not  want  to  give  you  an  oft'-the-cuff  answer. 

Mr.  DiNGELL.  This  is  a  very  sticky  problem  because  if  they  get 
together  and  agree  that  they  are  all  going  to  contact  him  about  the 
price,  they  may  again  be  raising  antitnist  questions.  Is  this  not  also 
true? 

Mr.  McLaren.  I  do  not  suppose  that  the  mere  decision  to  contact 
the  supplier  would  violate  the  antitrust  laws.  But  how  can  you  carry 
out  that  contact  without  it  involving  some  sort  of  a  combination  of 
power  ? 

Mr.  DiNGELL.  And  once  you  do  that,  you  almost  certainly  have  an 
antitrust  question. 

Mr.  McLaren.  You  certainly  have  a  certain  amount  of  risk.  And 
it  is  not  necessarily  the  risk  from  the  Department  of  Justice  or  the 
Federal  Trade  Commission.  Increasingly  as  I  am  sure  you  know,  it  is 
a  question  of  a  private  antitrust  suit.  It  is  how  the  lawyer  for  that 
supplier  regards  this.  If  he  thinks  that  his  client  has  been  unfairly 
dealt  with  by  this  group,  he  might  file  an  antitrust  case  against  them 
for  an  attempted  boycott. 

Mr.  PoTviN.  Mr.  McLaren,  the  chairman  has  instructed  me  to  re- 
quest from  you  the  final  document,  be  it  agreement  or  a  court  order, 
in  each  of  the  major  petroleum  mergers  during  the  last  decade,  from 
1960  on.  As  I  understand,  the  BP-Sohio  matter  has  now  reached  a 
point  where  this,  too,  might  be  properly  included. 

Mr.  McLaren.  Yes.  The  decree  was  entered  in  BP-Sohio  early  in 
November  and  became  final  right  at  the  end  of  the  year.^ 

Mr.  PoTviN.  Now,  in  terms  of  the  mergers,  and  they  are  most  diffi- 
cult for  you,  I  know,  both  in  terms  of  absorbing  staff  and  time,  and  also 
the  complexities  of  the  issues,  but  I  would  like  to  discuss  with  3'ou  the 
degree  to  which  small  independent  distributors  are  entitled  to  consid- 
eration. 

I  have  before  me  a  letter,^  which  will  be  supplied  you  upon  leaving 
from  an  individual  in  Pennsylvania,  formerly  a  similar  jobber,  Avho 

1  See  p.  a200  at  end  of  volume. 
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was  apparently  in  an  overlap  area  between  Sinclair  and  Atlnntic 
Richfield  which  made  him  BP.  Now,  he  is  in  the  overlap  area  between 
BP  and  Sohio,  and  in  the  interim  he  has  gone  out  and  convinced  every- 
body in  town  that  BP  is  goino-  to  be  just  wonderful  and  they  all  signed 
up  with  him,  and  now  he  is  told,  no,  the  Justice  Department  said  you 
can't  be  BP. 

Sohio  won't  let  him  be  Sohio,  so  he  is  going  to  be  Sohio's  lighting 
brand,  Fleetwing,  thus  in  a  sense  being  demoted  from  being  a  major 
name  brand  to  a  minor  fighting  ])rand. 

Well,  do  you  feel  that  there  is  any  possibility  that  this  kind  of  pro- 
blem— I  don't  mean  to  single  him  out — is  deserving  of  more  attention 
in  solving  these  extremely  difficult  overlap  problems  ? 

Mr.  McLaren.  That  gets  into  really  a  question  of  how  the  defendant 
carries  out  the  decreee  after  it  is  entered.  Generally  speaking,  our  de- 
crees are  in  broad  terms  with  certain  prohibitions  and  guidelines.  I 
suppose  it  would  require  some  sort  of  an  appeal  machinei-y  or  some- 
thing like  that  for  individuals  that  are  affected.  Even  tlien,  it  seems 
to  me  that  we  would  be  getting  too  much  into  the  running  of  he  indi- 
vidual company's  business. 

]Mr.  PoTvix.  Of  course,  the  sequence  of  the  BP  entry  and  absorb- 
ing the  overlap  from  Sinclair-Atlantic  Richfield  and  then  mer^^ing 
with  Soliio,  I  think,  is  unprecedented  in  that  industry,  at  least,  is  it 
not? 

]Mr.  McLaren.  It  may  well  be. 

jNIr.  PoTV'iN.  But  certainly  the  mechanical  problems  are  consider- 
able, but  would  you  not  agree  in  general  terms  that  in  approving  or 
disapproving  a  merger,  the  impact  upon  independent  distributors  is 
clearly  one  of  the  factors  that  you  do  look  at  ? 

Mr.  McLaren.  Oh,  yes.  We  look  at  the  impact  on  the  distributors 
at  the  very  outset  in  bringing  the  case.  We  consider  the  impact  on  them 
to  the  extent  that  it  is  possible  to  do  so.  In  the  case  of  these  dimensions, 
I  believe  that  the  final  decree  requires  Sohio  to  divest  itself  of  stations 
handling  400  million  gallons  of  gasoline  a  year.  This  is,  I  think,  proba- 
bly in  the  nature  of  2,000  stations.  For  us  to  try  to  deal  with  the  indi- 
vidual situation  of  people  in  2,000  stations  would  be  quite  an  under- 
taking. 

Mr.  PoTviN.  Well,  with  the  understanding  that  the  letter  is  not  to 
be  regarded  as  a  plea  for  individual  relief,  but  as  indicative  of  a  cate- 
gory of  problems,  may  we  submit  it  to  you  for  your  comment  ? 

Mr.  McLaren.  I  would  be  happy  to  have  it. 

Mr.  PoT^T^N.  Thank  you,  sir. 

Recently,  during  these  hearings,  a  concerned  citizen  in  his  individual 
capacity,  a  Mr.  Stewart  W.  Pierce  of  Richmond.  Va.,  appeared  and 
testified  on  the  one-price  system  in  the  tobacco  industr}',  the  so-called 
freight  allowed  or  f.o.b.  origin,  freight  prepaid  system,  which  ciga- 
rettes are  sold  at  the  same  price  to  wholesalers  in  California  and  in 
New  Jersey,  and  so  forth. 

Mr.  McLaren.  I  am  not  familiar  with  that  situation  specifically.  I 
know  that  type  of  system. 

Mr.  PoT^^N.  Well,  as  you  know,  this  is  sort  of  the  remains,  as  it 
were,  of  some  very  major  antitrust  activities  back  in  the  late  forties. 
I  would  like,  without  taking  the  time  of  yourself  and  the  chairman 
here  and  now,  to  submit  to  you  tliis  transcript  with  a  request  that  you 
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have  the  appropriate  member  of  your  staff  study  it  and  particularly 
address  himself  to  the  specific  allegations  made  by  Mr.  Pierce,  and 
you  might  also  recall  that  just  a  year  ago  today,  in  fact,  the  most 
recent  story  in  the  Washington  area  appeared,  an  exchange  of  letters 
betAveen  yourself  and  Chairman  Dingell  on  this  point. 

At  that  time  you  had  your  staff  look  into  it  in  a  general  kind  of  way 
and  they  responded  that  they  saw  no  necessity  to  proceed. 

It  is  our  hope,  of  course,  that  Mr.  Pierce's  very  excellent  analysis 
will  give  renewed  or  perliaps  even  additional  insight  to  your  staff'  and 
that  they  will  reverse  their  decision. 

Mr.  McLaren.  We  will  be  glad  to  review  it. 

Mr.  PoTviN.  Mr.  Chairman,  I  would  like  at  this  time  to  submit  for 
the  record  a  letter  written  by  Mr.  McLaren,  dated  April  2,  1069,  to 
Dr.  A.  V.  Astin,  Director  of  the  National  Bureau  of  Standards,  which 
was  provided  by  Mr.  McLaren's  staff'  last  week. 

Mr.  Dingell.  Without  objection,  the  document  referred  to  will  ap- 
pear in  the  record  at  this  point. 

( The  document  above-referred  to,  follows :) 

April  2, 1969. 
Dr.  A.  V.  AsTix, 

Director,  National  Bureau  of  Standards,  Department  of  Commerce, 
Washi/ngton,  D.C. 

Dear  Dr.  Astin  :  I  have  your  letter  of  December  IS,  1968,  requesting  the  views 
of  this  Department  on  a  proposed  revision  to  the  American  Lumber  Standards 
for  Softwood  Lumber  (SPR  16-.5,3). 

In  general,  we  believe  that  the  proposed  revision  represents  a  signiticant 
improvement  over  the  prior  standard.  Thus,  the  proposal  relates  standard  dimen- 
sions to  moisture  content :  it  prescribes  review  of,  and  incorporates  by  reterence, 
certain  criteria  for  the  formulation  of  detailed  standards  by  the  rules-writing 
agencies :  it  provides  for  an  independent  Board  of  Review :  and  it  establishes 
a  National  Grading  Rule  Committee  to  formulate  standards  for  dimension  lum- 
ber. These  changes  do  not  appear  to  present  any  antitrust  problem:  and,  in  tact, 
they  should  tend  to  improve  lumber  standards  from  the  competitive  standpomi. 

The  implementation  of  the  proposed  standard,  however,  particularly  in  con- 
nection with  the  grouping  of  species  and  assignment  of  strength  and  stiffness 
values,  could  give  rise  to  competitive  problems.  In  that  connection,  as  you  are 
aware,  the  Antitrust  Division  has  for  some  time  been  conducting  an  investiga- 
tion into  various  aspects  of  the  lumber  industry,  including  matters  involved  in 
lumber  standards  making,  which  has  not  yet  been  completed.  We  discuss  such 
potential  adverse  competitive  effects  in  more  detail  below,  so  that  the  Bureau 
of  Standards  may  consider  them  in  its  implementation  of  the  proposed  stand- 
ard, and  in  connection  with  possible  subsequent  revisions. 

A.    DIMENSIONS 

With  one  exception,  we  have  had  no  question  about  the  proposed  schedule  of 
lumber  thickness  and  widths  corresponding  to  nominal  sizes.  The  schedule 
establishes  a  differential  between  green  and  dry  lumber  which  appears  to  re- 
solve a  longstanding  industry  problem  on  adequate  technical  grounds.  In  other 
respects,  insofar  as  lumber  producers  and  consumers  are  concerned,  one  set  of 
dimensions  does  not  appear  to  be  intrinsically  preferable  to  another.  While 
theoretically  smaller  dimen.sions  might  disqualify  certain  nominal  sizes  of  weak- 
er wood  species  from  use  in  existing  standard  lengths,  we  have  not  seen  any 
evidence  that  such  effects  may  be  anticipated. 

It  had  been  suggested  to  us,  however,  that  reduction  in  the  4-inch  nominal 
dimension  of  2  x  4  lumber  from  3%"  to  31/2"  may  adversely  affect  competitive 
relations  among  manufacturers  of  other  building  materials.  It  has  been  said, 
for  example,  that  although  both  copper  and  hubless  cast-iron  pipe  will  tit  with- 
in a  3%"  wall,  only  copper  pipe  will  fit  within  a  31/2"  wall.  If  this  were  so,  the 
proposed  standard  would  subject  producers  of  cast-iron  pipe  to  an  unwarranted 
disadvantage.  On  the  other  hand,  it  appears  that  the  prior  standard,  by  permit- 
ling  the  use  of  3%"  green  lumber,  actually  resulted  in  walls  at  least  as  thin  as 
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under  the  proposed  standard.  To  that  extent,  since  the  minimum  possible  tliiclv- 
ness  is  the  critical  fact,  the  proposed  change  in  the  standard  dimension  would 
not  have  any  competitive  effect. 

We  undertand  from  your  staff  that  this  matter  has  been  considered  by  the 
Bureau  and  the  American  Lumber  Standards  Committee  along  with  the  af- 
fected industries,  and  that  it  was  concluded  that  the  proposed  changes  would 
not  change  the  comjx'titive  situations  in  the  building  materials  industry. 

B.  WORKING  STRESS  AND  STIFFNESS  VALUES 

Section  5.3.1  of  the  proposed  standard  provides  that  values  for  working  stress 
and  module  of  elasticity  (or  stiffness)  contained  in  grading  rules  "shall  be  de- 
veloped in  accordance  with  appropriate  ASTM  standards  and  other  technically 
sound  criteria".  It  also  states  that  the  Bureau  of  Standards,  assisted  by  the 
U.S.  Forest  Products  Laboratory  is  to  be  "the  final  authority  as  to  the  ap- 
propriateness of  such  standards  or  criteria",  and  that  the  Board  of  Review  of 
the  American  Lumber  Standards  Committee  is  to  review  grading  rules,  and  to 
use  the  assistance  of  the  Forest  Products  Laboratory  in  reviewing  the  working 
stress  and  stift"ness  values  set  forth  in  such  rules. 

These  provisions  are  in  general  terms  and  emphasize  the  important  of  "tech- 
nically sound  criteria".  As  such,  they  do  not  in  themselves  raise  competitive 
problems.  They  are  an  improvement  over  the  prior  standard  in  spelling  out  pub- 
lic-interest superA'ision  over  the  criteria  for  grading  rules  by  the  Bureau  and  the 
United  States  Forest  Products  Laboratory.  However,  our  investigation  does 
suggest  that  there  may  be  problems  in  the  implementation  of  these  provisions, 
which  should  be  considered  by  the  Bureau. 

The  principal  problem  relates  to  the  grouping  of  species  of  lumber  and  the 
related  assignment  of  average  strength  or  stiffness  values  to  the  groupings. 
Section  5.3.1  contemplates  that  this  would  be  done  by  the  rules-writing  agencies 
siibject  to  review  by  the  Board  of  Review,  in  turn  subject  to  the  influence  of 
the  U.S.  Forest  Products  Laboratory  and  of  ASTM  standards  and  criteria,  tlie 
latter  being  ultimately  reviewed  by  the  Bureau  of  Standards.  We  recognize  that 
there  are  benetits  to  both  producer  and  consumei-  in  reducing  the  number  of 
separately-identified  categories  of  wood  which  are  produced  and  sold:  and  so 
long  as  the  groupings  consist  of  wood  with  similar  properties,  there  is  a  con- 
venience and  no  adverse  effect  in  marketing  them  under  a  common  name  and 
with  a  representation  of  common  properties.  On  the  other  hand,  to  the  extent 
disparate  species  are  grouped  together,  especially  if  they  originate  in  different 
l)arts  of  the  country  and  tend  to  be  sold  in  different  areas,  the  grouping  may 
result  in  an  incorrect  or  misleading  representation.  The  grouping  may  also  have 
adverse  competitive  effects  to  the  extent  that  it  distorts  the  advantages  or  dis- 
advantages which  producers  of  different  species  would  ha\e  as  a  result  of  the 
actual  differences  among  their  products. 

We  recognize  that  Section  5.3.1  incorporates  by  reference  ASTM  standards, 
which  contain  explicit  guidelines  on  groupings  of  species  and  assignment  of 
average  values.  And  we  understand  that  such  incorporation  rests  upon  a  deter- 
mination by  the  U.  S.  Forest  Products  Laboratory  that,  in  their  present  form, 
the  ASTM  standards  are  technically  proper  and  in  the  public  interest.  In  view  of 
the  competitive  effects  of  these  groupings,  however,  we  emphasize  the  importance 
of  continued  surveillance  by  the  Bureau  and  the  Forest  Products  Laboratory  in 
the  light  of  improved  technical  information  and  other  develoi)ments,  and  the 
taking  of  action  to  recpiire  changes  in  the  ASTM  criteria,  when  necessary.  At 
some  future  time,  the  Bureau  might  consider  directly  providing  the  major  sub- 
stantive guidelines  in  SPR  16-53,  which  could,  for  example,  require  that  the 
physical  properties  of  all  species  grouped  together  for  the  purpose  of  averaging 
strength  and  stift'ness  values  must  lie  within  a  specified  and  limited  percentage 
range. 

The  proposed  standard  provides  that,  vuider  the  above  criteria,  the  formulation 
of  actual  product  standards — the  so-called  "grading  rules" — will  continue  to  be 
carried  out  by  rules-writing  bodies.  The  existing  rules-writing  bodies  are  pro- 
ducer organizations,  and  do  not  necessarily  follow  principles  of  standards  making 
which  ensure  adecpiate  rein-esentation  and  considei-ation  of  all  relevant  interests, 
including  the  various  producer,  consumer  and  public  interests.  To  deal  with  rhis 
situation,  the  proposed  standard  directs  the  rules-writing  bodies  to  follow  ASTM 
and  other  "technically  sound  criteria",  and  to  make  available  upon  request  ex- 
planati(m  of  the  means  by  which  claimed  values  were  derived  (Section  5.3.1)  ;  it 
provides  for  review  of  rules  by  an  independent  Board  of  Review  and  the  U.  S. 
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Porest  Products  Laboratory  (Sections  5.3.1,  9.4-9.5)  ;  and  it  provides  that  rules 
for  so-called  "dimension"  lumber  which  includes  the  principal  sizes  used  in 
residential  construction,  .shall  be  developed  by  a  new  rules-writing  body  to  be 
established,  the  National  Grading  Rules  Committee  (Section  10.4). 

We  have  considered  whether  to  recommend  that  the  proposed  standard  should 
go  further,  and  should  require  that  grading  rules  (and  revisions  in  such  rules) 
should  generally  be  submitted  to  the  Department  of  Commerce  as  proposed 
voluntary  product  standards.  We  understand  that  this  alternative  position  vi'as 
also  considered  by  your  staff.  And  we  accept  the  Bureau's  view  that  your  Depart- 
ment's standards-making  procedures  would  not  now  be  appropriate,  because  of 
the  multiplicity  of  lumber  standards  and  the  need  for  flexibility  in  modifying 
them.  We  suggest  that  this  question  might  be  reconsidered  at  some  time  in  the 
future. 

As  noted,  the  standard  establishes  a  National  Grading  Rule  Committee  to  take 
over  the  function  of  developing  standards  for  dimension  lumber.  Specific  pro- 
vision is  made  for  representation  in  that  Committee  of  public  bodies,  consumer 
organizations,  professional  groups,  etc.  We  commend  this  proposal,  in  the  belief 
that  adequate  representation  of  divergent  interests  should  improve  the  quality 
of  standards  making,  and  minimize  the  possibility  of  anticompetitive  consequen- 
cies.  This  provision,  however,  raises  the  question  whether  the  various  regional 
rides-writing  bodies,  which  will  continue  to  develop  rules  for  "boards"  and 
"timbers",  everything  but  dimension  lumber,  should  not  also  be  required  to 
provide  procedure  for  broad  participation,  and  expression  of  views,  in  their 
rules-writing  activities.  In  noting  our  approval  of  the  change  in  the  proposed 
standard  with  respect  to  the  National  Grading  Rules  Committee,  we  suggest  that 
in  future  revisions  the  Bureau  .should  consider  adopting  procedural  and  mem- 
bership criteria  applicable  to  the  other  rules-writing  agencies. 

0.    BOARD    OF    REVIEW 

The  proposed  standard  places  considerable  emphasis  on  the  role  of  the  Board 
of  Review  in  assuring  that  the  grading  rules,  or  product  standards,  are  devel- 
oped in  the  public  interest.  We  commend  the  provision  for  an  independent  board, 
whase  members  may  not  be  members  of  the  American  Lumber  Standards  Com- 
mittee (as  they  are  at  the  present  time),  or  affiliated  with  a  grading  agency  or 
M^ith  an  agency  member  (Section  9.1).  At  the  same  time,  two  of  the  three  Board 
members  will  be  nominated  by  rules-writing  or  inspection  agencies.  We  believe 
that  the  Bureau  should  consider  whether  additional  provisions  may  be  required 
to  assure  independence  of  the  Board ;  and  we  suggest  that  the  standard  could  be 
improved  by  requiring  the  concurrence  of  the  Secretary  of  Commerce  in  the  desig- 
nation or  removal  of  Board  members. 

In  addition,  while  grading  rules  require  the  prior  approval  of  the  Board  of 
Review,  Section  9.4(c)  provides  that  revisions  in  such  rules  developed  by  the 
various  agencies  will  take  effect  unless  objected  to  within  60  days  by  the  Board. 
While  there  may  be  a  need  for  flexibility  and  expeditious  handling  in  certain 
situations,  we  question  the  desirability  of  a  procedure  in  which  the  burden  is 
placed  upon  the  Board  rather  than  upon  the  proponents  of  revisions  in  the  rules. 
The  Bureau  should  consider  whether  to  modify  Section  9.4(c)  in  order  to  pro- 
vide for  prior  Board  approval  of  revisions. 

We  note  that  Section  9.7  provides  that  the  "facilities  of  the  Board  of  Review 
shall  be  available"  to  all  lumber  inspection  agencies  on  fair  and  nondiscrimina- 
tory terms.  We  assume  that  this  provision  w^as  intended  only  to  avoid  discrimi- 
nation among  agencies,  and  that  it  does  not  limit  the  Board  from  dealing  with 
complaints,  inquiries  and  recommendations  from  other  i^ersons.  The  Board  should 
not  be  so  limited,  and,  if  necessary,  the  standard  should  make  this  clear. 

I  hope  these  comments  are  of  assistance  to  you.  We  would  be  pleased  to  discuss 
them  further. 

Sincerely  yours, 

Richard  W.  McLaren, 
Assistant  Attorney  General,  Antitrust  Division. 

Mr.  Por\^isr.  This  letter,  as  yon  well  know,  Mr.  McLaren,  was  an 
analysis  by  vonr — by  the  Antitrust  Division  of  the  competitive,  or  per- 
haps T  should  more  properly  say  anticompetitive  implications  of  a  cer- 
tain proposed  softwood  lumber  standard.  A  recent  issue  of  Random 


1007 

Leno-tlis,  a  trade  publication,  carried  a  g-rapli  showing  the  price  differ- 
entials for  the  years  19G4  through  the  first  half  of  1969  between  three 
species  of  western  softwood,  western  hemlock,  white  fir,  and  white 

si)ruce.  .      ^  •      1    .  -•        4.1 

Mr.  McLaren,  in  essence,  what  this  shows  is  that  ovev  tune  there 
is  somethino-  like  a  15-  or  16-price  differential  between  hemlock 
and  white  lir  because  of  the  difference  in  the  characteristics  of 
the  wood— the  strenath,  the  stiffness— but  also  m  addition  to  those 
usual  values,  such  variecl  aspects  as  the  ability  to  hold  nails  and  acting 
as  a  bearing  in  prefabricated  trusses. 

Now,  as  you  know,  the  most  controversial  application  of  the  new 
lumber  standard  is  on  the  so-called  grouping  of  species  which  wdl  be, 
in  effect,  mandatory.  Now,  if  I  market  hemlock  and  my  competitor  is 
marketing  white  fir,  cuts  it  over  the  hill  from  me,  I  am  forced  to 
lose  my  identity  into  a  common  designation  such  as  hem-fir,  thereby 
giving  up  my  market  acceptance  and  my  $15  or  $16  price  advantage. 

This  is,  I  take  it,  clearly  in  restraint  of  trade. 

The  question  is,  is  it  unreasonably  in  restraint  of  trade,  and  that 
is  mv  question  to  vou,  sir. 

Mr.  :McLAREx.'^Well,  as  I  understand,  and  I  am  certainly  no  expert 
in  the  lumber  industry,  over  the  years  the  classification  of  different 
woods  under  common  classifications  or  standards  has  been  a  continu- 
ing problem.  1  can  certainly  sympathize  with  the  fellow  that  has  a 
wood  of  somewhat  better  characteristics  that  might  normally  give  him 
a  little  bit  of  a  premium,  we  will  say,  over  someonehaving  another  type 
of  wood.  I  believe  that  we  mentioned  this  problem  in  our  letter  and  took 
the  position  that  this  common  classification  for  different  woods  would 
not  be  an  improper  thing  provided  that  the  spread  between  the  char- 
acteristics of  the  different  lumbers  or  trees  wasn't  too  great.  And 

Mr.  PoT\TN.  Now,  in  your 

Mr.  McLaren  (continuing).  If  it  were,  I  can  see  that  it  could  in- 
volve, certainly,  an  unfair  situation.  Whether  or  not  it  would  be  an 
antitrust  question — considering  the  participation  of  the  Department 
of  Commerce,  and  so  on,  in  attempting  to  establish  standards — is,  of 
course,  a  difficult  question. 

Mr.  PoTvix.  Well  now,  you  have  chosen  as  your  criterion  the  dif- 
ference in  the  various  technical  characteristics  of  the  lumber — the 
strength,  the  stiffness,  and  so  forth. 

Now,  \\hat  would  be  the  basis  for  choosing  that  over  the  market 
price  established  over  a  very  long  track  record  ?  That  is  to  say,  if  I  am 
selling  on  this  chart  hemlock,  I  have  been  consistently  getting  a  sub- 
stantially higher  price.  Of  course,  if  this  was  a  voluntary  group,  there 
would  be  obviously  no  problem,  I  take  it,  other  than  a  possible  decep- 
tive practice  problem. 

Mr.  McLaren.  A  voluntary  group  getting  together  to  establish  a 
standard,  if  it  is  a  standard  that  can't  be  reached,  for  example,  by  some 
segments  of  the  industry  or  that  has  some  ulterior  purpose,  can  be 
reached  under  the  antitrust  laws,  but  I  think  all  these  things  would 
be  for  consideration  in  establishing  the  standard  and  whether  or  not 
your  spread  is  too  great.  In  other  words,  price  would  be  a  factor  to 
be  considered. 

Mr.  PoTA'iN.  And  are  you  saying,  then,  too,  that  if  there  were  un- 
realistic and  unattainable  by  substantial  portions  of  the  industry,  say, 
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moisture  content  levels,  that  if  they  could  not  be  reached,  that  this, 
too,  would  be  a  factor  that  you  would  feel  would  contribute  toward — 
Mr.  McLaren.  I  would  assume  so,  but  again,  I  am  not  a  lumber 
expert. 

Mr.  PoTviN.  Well,  would  this  be  a  proper  way  to  proceed  ? 
Tomorrow  the  subcommittee  will  be  receiving  very  extensive  testi- 
mony on  the  subject.  Would  it  be  proper  to — if  the  chairman  will 
certify  that  record  down  to  you,  with  the  request  that  it  be  studied  and 
have  your  comments  back  concerning  the  presence  or  absence  of  anti- 
trust implications  or  violations  ? 

Mr.  McLaren.  Well,  we  will  be  happy  to  study  the  record.  I  don't 
know  whether  we  could  really  give  an  opinion  on  it  without  really 
getting  into  it  with  experts,  and  educating  ourselves  on  the  situation. 
Mr.  PoTviN.  Well,  tliese  are  matters  o]i  which  you  liave  already  ex- 
pressed some  level  of  concern  in  your  letter  to  Dr.  Astin. 

Mr.  McLaren.  Yes.  I  understand — correct  me  if  I  am  wrong — that 
there  are  a  number  of  things  that  are  still  open  on  this  matter.  The 
standard  has  not  gone  into  effect. 

Mr.  PoTviN.  The  standard  has  been  promulgated.  Its  effective  date 
was  moved  from  March  1  to  September  1.  So,' indeed,  the  question  of 
how  it  shall  be  implemented  in  terms  of  rules  or  grading,  there  are 
open  areas. 

Mr.  McLaren.  I  think  that  one  of  the  tilings  we  indicated  in  our 
letter  was  that  this  is  a  very  significant  and  very  complex  subject. 
A  lot  of  what  we  have  been  told  is  liynothetical,  and  we  would  like 
to  see  what  happens  in  practice,  not  being  experts. 

Mr.  PoTviN.  Well,  we  shall  have  some  very  mundane  practical  mat- 
ters in  our  transcript  tomorrow,  I  can  assure  you. 
I  liave  no  further  questions. 
Mr.  DiNGELL.  Mr.  Oden. 

Mr.  Oden.  Mr.  Attorney  General,  another  subcommittee  of  this 
committee  is  presently  involved  in  an  investigation  of  the  credit  card 
industry  in  this  country,  and  I  would  like  to  address  to  you  one  of  the 
questions  that  we  have  been  asking  banking  institutions  in  this  conn- 
try. 

In  our  questionnaire  we  asked  the  bank  Avhether  their  contracts 
with  a  merchant  contained  any  provision  precluding  a  merchant  from 
granting^  discount  on  a  noncredit  card  sale.  Two  responses  have  been 
received  indicating  that  they  do  indeed  have  a  clause  in  their  contract 
prohibiting  a  merchant  from  granting  a  noncredit  card  discount  on  a 
sale. 

Mr.  McLaren.  Well,  tliat  is  a  new  matter  to  me.  I  hadn't  heard  of 
that. 

Mr.  Oden.  I  hope  that  Avhen  the  subcommittee  receives  all  the  in- 
formation from  the  various  banks  we  have  contacted,  which  were  over 
50—picked  geographically  all  over  the  United  States  on  a  random 
basis^ — that  we  can  send  the  Department  some  of  these  answers  and 
copies  of  these  contracts. 

Mr.  McLaren.  We  would  be  very  interested  to  see  them. 

Mr.  Oden.  No  further  questions. 

Mr.  DiNGELL.  I  think  that  tends  to  show,  Mr.  Attorney  General,  that 
in  vour  line  of  work  we  learn  something  new  every  single  day. 

Mr.  ^IcLaren.  We  find  that  is  so  and  that  is  what  makes  it  a  most 
fascinating  area  of  the  law. 
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Mr.  DiNGELL.  Mr.  Wertlieimer. 

Mr,  Wertheimer.  No  questions. 

Mr.  DiNGEDL.  Mr.  Attorney  General,  the  Chair  is  troubled  about  a 
couple  of  things.  We  have  a  situation  in  the  Federal  Trade  Commis- 
sion and,  indeed,  in  most  of  our  Federal  regulatory  agencies,  where 
cases  go  on  for  years  and  years.  In  the  case  of  the  Fecleral  Communica- 
tions Commission,  the  Chair  is  aware  of  cases  that  date  from  the  middle 
1930'stliat  are  still  active. 

In  the  case  of  the  Federal  Trade  Commission,  the  standard  period 
that  we  have  heard  is  7  years  for  successful  conclusions  upon  termina- 
tion of  sundry  and  different  court  reviews. 

ICC  cases  last  for  a  long  time.  Do  you  have  some  comments  on  the 
procedural  asj)ect  of  these  cases,  and  perhaps  maybe  some  guidance 
for  the  subcommittee  as  to  what  could  be  done  with  regard  to  im- 
proving procedures  inside  the  regulatory  agencies  to  afford  more  ex- 
peditious determination  and  justice  for  the  parties? 

JNIr.  McLaren.  Well,  I  certainly  recognize  it,  Mr.  Chairman,  as  a 
problem  in  these  cases  that  do  seem  to  hang  on  and  on.  Perhaps  on  a 
more  cheerful  note,  I  think  that  a  great  deal  is  made  of  a  relatively 
few  cases  that  do  last  an  awfully  long  time.  Very  little  attention  is  paid 
to  the  fact  that  a  great  many  cases  are  settled  by  consent  decree  at 
the  time  that  the  complaint  is  filed. 

We  have  had  that  experience  ourselves,  and  I  know  one  case  that 
is  in  its  10th  year.  It  has  been  up  and  down  from  district  court  to 
Su])reme  Court  a  number  of  times,  and  it  just  won't  seem  to  wind  up. 

I  think  that  a  lot  of  work  needs  to  be  done  and  is  being  done  in  the 
field  of  administrative  procedure.  I  understand  now^  in  the  Federal 
Trade  Commission  that  they  are  utilizing  procedural  rules  a  great 
deal  closer  to  the  Federal  civil  rules  in  the  Federal  district  courts,  and 
an  effort  is  being  made  to  expedite  things. 

Another  thing  that  may  be  very  helpful  in  the  Federal  Trade 
Commission  is  the  preliminary  injunction  for  certain  types  of  activi- 
ties. 

Mr.  DiNGELL.  You  mean  affording  the  FTC  authority  to  issue  tem- 
porary restraining  orders  I 

Mr.  IMcLaren.  No,  to  go  into  court  for  them.  At  the  present  time, 
they  don't  even  have  the  right  to  go  into  court  for  them.  This  would 
put  FTC  on  a  par  with  the  Justice  Department.  The  Commission 
could  determine  in  particular  cases,  primarily  in  the  deceptive  prac- 
tices field  where  there  are  well  established  ]^rinciples  of  law  that  there 
was  a  need  for  immediate  relief  and  go  into  court  for  a  preliminary 
injunction.  We  have  proposed  a  bill  along  that  line  that  is  now  pend- 
ino-  in  the  Congress,  as  part  of  onr  consmner  legislation,  to  give  the 
FTC  the  same  right  that  Justice  has  to  go  into  Federal  court  and 
seek  a  preliminary  injunction  without  going  through  the  whole  hear- 
in.'^- i)ro("e  dure. 

Mr.  DiNGELL.  But  isn't  the  procedure  down  there  still  unduly  slow? 
Doesn't  it — in  any  of  the  Federal  regulatory  aa-encies,  hasn't  the 
procedure  now  become  a  means  for  denying  justice  to  a  party  who 
happens  to  be  a  liticant  inside  those  agencies,  either  the  Government 
or  n  businessman?  Perhaps  a  defendant,  j^erhaps  a  plaintiff. 

Mr.  ^McLaren.  Well,  the  Administrative  Procedure  Act  was  passed 
in  order  to  get  away  from  the  arbitrariness  of  decisions  by  the  ad- 
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ministrative  agencies.  But  tlie  result  of  tliat  act,  which  required  a 
notice  and  liearing-,  has  been  to  slow  things  down,  and  I  am  afraid 
I  just  don't  know  an  easy  answer  to  that  problem. 

Mr.  DiNGELL.  Don't  we  really  need  a  thorough  review  of  the  proce- 
dures in  all  of  the  Federal  regulatory  agencies  to  arrive  at  a  more  ex- 
peditious fashion  of  determining  these  cases? 

Mr.  McLaren.  Certainly  that  result  is  needed.  I  am  just  not  fa- 
miliar with  the  extent  the  administrative  conference  is  doing  this. 

Mr.  DiNGELL.  The  Chair  is  not  aware  either,  so  this  perhaps  is  not 
a  fair  question  for  either  one  of  us. 

iNIr.  McLaren.  But  it  certainly  is  a  badly  needed  improvement  in 
the  whole  administrative  area.  I  agree  with  the  Chairman  wholeheart- 
edly. 

Mr.  DiNGELL.  "VVlien  you  have  a  major  case  that  goes  for  10  or  20 
or  oO  years,  as  they  do  now,  don't  we  find  ourselves  in  a  position 
where  whole  generations  of  cases  await  conclusion  by  reason  of  this 
one  case  and  that  whole  lines  of  cases,  persons  similarly  situated,  not 
infrequently  are  denied  speedy  and  efficacious  and  satisfactory  con- 
clusion under  the  law  by  reason  of  waiting  for  the  decision  on  one 
case. 

Mr.  McLaren.  That  is  certainly  part  of  the  result  of  such  delay. 

Mr.  DiNGELL.  Now,  this  is  one  thing  that  troubles  me.  The  other 
thing  that  troubles  me  about  administration  is  the  fact  that  the  Con- 
gress never  really  fully  appreciates  the  budgetary  need  and  the  pol- 
icy of  this  and  that  administrative  agency  tends  to  fall  under  the 
aclministration  as  opposed  to  falling  under  the  Congress,  where  in 
theory  of  law  they  properly  belong,  because  Ijudget — the  Bureau  of 
the  Budget  aj^proves  their  process,  procedures,  questionnaires,  passes 
upon  their  reports  to  the  Congress,  and  matters  of  this  kind. 

As  a  result,  it  is  very  difficult  for  the  Congress  to  apprehend  what 
their  real  needs  may  happen  to  be. 

Do  you  have  some  comment  on  this  particular  matter? 

Mr.  McLaren.  I  really  don't,  Mr.  Chairman.  That  is  an  area  that 
is  beyond  my  competence. 

Mr.  DiNGELL.  Well,  the  reason  I  queried  you  on  these  two  points, 
Mr.  McLaren,  is  that  I  very  frankly  am  troubled  about  this.  The 
reports  which  we  have  observed  of  panels  that  have  studied  the  FTC 
deal  not  at  all  with  the  budgetary  structure.  They  don't  discuss,  more- 
over, the  fundamental  problem  of  expeditious  conclusion  of  cases 
which  I  regard  as  being  a  procedural  one. 

Let  me  ask  you,  in  the  light  of  absence  of  discussion  in  the  different 
commission  reports  on  this  matter,  how  am  I  as  a  legislator  to  value 
the  reports  of  these  commissions?  How  am  I  to  assume  that  they 
considered  all  of  the  aspects  that  should  have  been  viewed  by  these 
agencies  before  they  submitted  a  report  ? 

Mr,  McLaren.  I  am  afraid  I  just  don't  know  the  answer  to  that,  sir. 

Mr.  DiNGELL.  You  see,  I  am  troubled.  I  think  if  it  is — I  told  tlie 
story  when  the  Chairman  of  the  Federal  Trade  Commission  was  in 
here,  about  the  three  blind  men  who  went  down  to  look  at  the  ele- 
phant. One  came  back  and  said  it  is  like  a  snake.  The  second  one  came 
back  and  said,  no,  it  is  like  an  oak  tree.  And  the  third  came  back  and 
said,  no,  it  is  like  the  side  of  an  enormous  barrel.  And  they  all  were  more 
or  less  right.  None  of  them  had  seen  the  elephant. 
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Had  they  all  studied  the  elephant  in  full  detail,  they  would  have 
come  back  with  a  very  different  picture. 

Here  we  have  commissions  that  have  gone  down  there  and  taken 
sundry  looks,  whether  you  are  talking  about  jNIr.  Nader  or  talking 
about  the  Stigler  or  the  Xeal  reports,  or  committees,  they  have  all 
gone  down  there  and  looked  at  one  aspect  but  they  haven't  looked  at 
the  question  of  procedure ;  nor  have  they  viewed  the  question  of  budg- 
etary structure,  and  the  competence  of  the  agency  to  carry  out  the 
law  it  has  by  reason  of  an  adequate  or  inadequate  budget. 

Now,  how  am  I  to  value  the  reports  that  have  ignored  anything 
as  highly  essential  as  the  question  of  procedure  or  a  question  of  budg- 
etary adequacy  ? 

Mr.  McLakex.  I  would  assume  that  the  appropriations  committee 
to  which  the  agency  repoi-ted  when  they  go  up  on  their  budget  would 
have  the  power  to  look  into  that,  but  I  really- 

Mr.  DixGELi..  That  is  the  appropriations  committee,  but  the  two 
commissions  that  have  done  this  work  have  never  viewed  these  ques- 
tions. Aren't  I  in  a  position  of  having  to  feel  that  they  have  failed 
to  look  at  some  very  essential  aspects  of  the  matter  that  they  were 
» harged  to  look  into  ? 

Mr.  McLaren.  There  is  no  question  that  the  prompt  accomplishment 
of  their  assigned  functions  is  a  major  matter,  but  how  you  liandle 
thaLlam  justnot 

Mr.  DixGET.L.  Of  course,  their  budgetary  competence  to  do  the  job, 
the  amount  of  money  they  have.  If  they  don't  have  enough  money, 
aren't  we  to  say  questions  iuA'olving  other  matters  pale  into  very,  very 
secondary  significance?  Isn't  it  a  fair  statement?  In  other  words,  if  I 
were  to  take  your  agency,  for  example,  and  set  up  a  bunch  of  task 
forces  to  review  your  comings  and  goings — suflBciency  of  your  per- 
formance— and  they  didn't  view  the  procedures  under  which  you 
operated,  the  procedures  under  which  you  are  compelled  to  operate 
in  court,  and  they  didn't  take  a  look  at  your  budgetary  sustenance, 
wouldn't  you  be  justified  in  saying  they  completely  overlooked  some 
very  important  problems  that  we  have  and  that  are  very  grave  and 
aggravating  to  us  ? 

Mr.  McLaren.  Well,  I  expect  that  if  that  happened  to  me  I  would 
want  to  find  a  place  to  complain  about  it. 

Mr.  DiNGELL.  Well,  the  Chair  directs  that  the  record  will  remain 
open  for  a  period  of  30  days  for  such  additional  submissions  as  mav 
be  necessary  by  interested  persons  and,  Mv.  McLaren,  permission  is 
afforded  you  during  such  period  to  respond  to  the  questions  that 
remain  yet  to  be  answered  because  of  the  questions  of  IVfr.  Potvin. 

Tlie  Chair  also  directs  that  all  exhibits  received  will  be  reviewed 
by  counsel  as  to  whether  or  not  they  should  be  inserted  in  the  record  or 
retained  in  the  files  of  the  committee. 

Any  further  business  ? 

Mr.  PoTviN.  No,  Mr.  Chairman. 

Mr.  DixGELL.  If  there  is  no  further  business  to  come  before  the  com- 
mittee, the  subcommittee  expresses  to  you,  Mr.  INIcLaren,  and  to  your 
valued  associates  there  at  the  tal)le  with  you,  our  thanks  for  your  pre- 
sence, our  particular  thanks  for  your  patience,  and  our  apologies  for 
the  inconveniences  that  have  been  visited  upon  you  during  your  pre- 
sence here. 
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Your  testimony  has  been  most  helpful  and  we  have  been  honored 
to  have  you,  a  most  distinguished  practitioner  and  most  able  public 
servant,  before  us. 

We  thank  you. 

(The  complete  prepared  statement  of  Assistant  Attorney  General 
INIcLaren,  above  referred  to,  follows:) 

Statement  of  Richard  TV.  McLaren,  Assistant  Attorney  General,  Antitrust 

Division,  Department  of  .Justice 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the  opportunity 
to  appear  and  testify  before  you  today.  I  think  that  you  will  agree  that  there 
is  a  significant  parallel  between  your  interest  in  fostering  opportunities  for  small 
business  and  our  mission  to  ]n-eserve  the  competitive  character  of  the  economy. 
I  understand  tliat  certain  areas  of  antitrust  are  of  particular  interest  to  the 
committee — mergers,  certain  distribution  problems,  and  the  Robinson-Patman 
Act.  and  I  am  prepared  to  discuss  them  with  you.  Before  turning  to  these  speci- 
fic aspects  of  antitrust  enforcement,  however,  I  should  like  to  make  a  few 
genei'al  remarks. 

As  you  know,  the  Antitrust  Division  of  the  Department  of  .Justice  is  char<?ed 
with  enforcing  the  Sherman  Act,  the  Clayton  Act  and  related  antitrust  laws.  The 
purpose  of  these  laws  is  to  prohibit  conspiracies  to  restrain  trade  or  commerce, 
monopolies  and  attempts  to  monopolize,  and  a  number  of  other  practices,  in- 
cluding mergers,  which  may  have  the  effect  of  substantially  lessening  competition 
or  tending  to  create  a  monopoly.  We  believe  that  the  enforcement  of  these  laws 
is  necessary  for  the  preservation  of  a  free  enterprise  system  which  allows  all 
businesses,  be  they  small  or  large,  to  prosper  and  provide  the  consuming  public 
with  adequate  choices  as  to  the  products  and  services  which  it  desires. 

It  should  be  understood,  however,  that  the  Anti-trust  Division  is  not  charged 
with  the  responsibility  of  furnishing  direct  assistance  to  business  firms,  large 
or  small,  with  respect  to  their  business  problems.  That  task  is  assigned  to 
other  Government  agencies.  The  antitrust  laws  are  broad  and  general.  The  Anti- 
trust Division  is  not  directed  to  promote  the  business  interests  of  any  special  class 
of  business  firms ;  instead  it  is  charged  with  the  reponsibility  of  preserving  the 
vigor  of  the  competitive  process  itself.  Thus,  in  determining  the  best  manner 
in  which  we  can  discharge  our  function  we  must  choose  to  apply  our  limited 
.staff  and  appropriations  in  a  manner  which  provides  the  greatest  benefit  for  the 
competitive  process  as  a  whole. 

"While  not  charged  with  the  function  of  protecting  small  business  firms,  the 
Antitrust  Division's  efforts  to  foster  competition  do  serve  to  promote  opportuni- 
ties for  small  business  firms.  In  fact,  such  firms  are  probably  the  principal  indi- 
rect beneficiaries  of  our  enforcement  program.  For  example,  vigorous  prosecution 
of  such  market  restraints  as  price-fixing,  market  allocations,  the  practice  o-f 
reciprocity,  tying  contracts,  and  restraints  on  distribution,  afford  small  busi- 
nessmen the  opportunity  to  compete  on  th-e  merits  of  their  products  or  services. 
Similarly,  monopolization  cases  and  merger  cases  seek  to  prevent  the  develop- 
ment of  undue  economic  power  which  could  have  an  adverse  effect  upon  the 
ability  of  small  entrepreneurs  to  enter  a  new  field  or  exploit  market  innovations. 

A  vigorous  small  business  community  has  traditionally  played  an  important 
role  in  the  American  economy.  Our  history  is  replete  with  examples  of  small 
firms  which  have  expanded  rapidly  due  to  their  ability  to  meet  unsatisfied  con- 
sumer demands.  Our  economy  has  frequently  been  the  beneficiary  of  new  ideas, 
both  in  the  form  of  better  products  and  improved  management  and  marketing 
techniques,  which  hnd  their  genesis  in  small  business  firms.  As  a  result,  we  are 
constniitly  aware  of  the  desirability,  indeed  the  necessity,  of  preserving  com- 
petitive opportunities  for  small  business. 

Our  recent  enforcement  efforts  with  respect  to  mergers  ha^'e  been  the  subject 
of  a  great  deal  of  public  comment.  Thus.  T  think  that  merger  policy  is  an  appro- 
priate starting  point  for  a  discussion  of  the  relationship  between  specific  areas 
of  antitrust  enforcement  and  small  business.  Horizontnl  mergers  (mergers  be- 
tween direct  competitors)  may  have  a  number  of  anticompetitive  effects:  (1) 
they  may  eliminate  a  significant  amount  of  direct  competition  between  competi- 
tors:  (2)  they  may  cause  significant  increases  in  concentration  in  a  market  or 
foster  a  trend  toward  concentration:  (Pi)  they  may  enhan^'e  the  dominant  posi- 
tion of  a  market  leader  :  or  (4)  they  may  lessen  the  possibility  of  eventual  decon- 
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centration  in  an  already  concentrated  market.  Thns.  lawsnits  aimed  at  blocking 
horizontal  mergers  wbicli  may  significantly  lessen  competition  are  designed  to 
have  the  effect  of  preserving  competitive  opportunities  for  small  and  larger 
businesses  to  comi>ete — to  buy  as  well  as  to  sell— free  of  the  dominance  of  a 
single  firm  or  a  small  group  of  lirms.  As  an  example,  some  of  our  smaller  bank 
merger  cases  are  designed  to  preserve  competitive  borrowing  alternatives  for 
smaller  businesses. 

Certain  vertical  merger  (mergers  between  finns  which  are  in  a  supplier- 
customer  relationship  to  each  other)  also  raise  the  threat  of  significantly  lessen- 
ing competition.  Acquisition  of  a  customer  by  a  supplier  may  foreclose  access  to 
either  or  both  parties,  thereby  reducing,  pro  tanto.  the  ability  of  nonintegrated 
firms  to  compete.  Such  acquisitions  also  may  increase  the  risk  of  a  price  or 
supply  squeeze  on  smaller  competitors  of  the  integrated  firm,  or  new  entrants. 

The  most  controversial  area  of  our  merger  enforcement  policy  relates  to 
conglomerate  mergers  (those  mergers  which  are  neither  horizontal  nor  vertical). 
In  filing  cases  against  conglomeate  mergers,  the  Department  has  relied  upon 
concepts  of  potential  competition,  reciprocity  effect,  entrenchment,  and  merger 
trend,  which  have  been  articulated  in  recent  Supreme  Court  decisions.  The  rela- 
tionship between  our  enforcement  efforts  in  this  area  and  the  interests  of  small 
businesses  can  best  be  understood  by  a  brief  examination  of  the  concepts  of 
reciiwocity  effect  and  entrenchment. 

A  reciprocity  agreement  is  one  in  which  Company  A  agrees  that  it  will  buy 
from  Company  B  if  Comijany  B  buys  from  it.  In  our  opinion  such  agreements 
clearly  violate  the  Sherman  Act  if  a  not  insubstantial  amount  of  commerce 
is  involved.  The  term  "reciprocity  effect,"  however,  refers  to  the  fact  that 
companies  often  unUatcraUy  determine  that  it  would  be  in  their  best  interests 
to  purchase  from  companies  which  are,  in  turn,  in  a  position  to  purchase  from 
them.  In  view  of  this  tendency  on  the  part  of  firms,  mergers  which  enhance  the 
ability  of  leading  firms  to  benefit  from  this  reciprocal  dealing  effect  place 
single-line  or  less-diversified  companies,  which  do  not  need  products  produced 
by  their  customers,  at  a  competitive  disadvantage  with  respect  to  their  larger 
and  more-diversified  competitors.  Mergers  which  significantly  facilitate  the 
likelihood  that  businesses  will  deal  with  each  other  on  a  reciprocal  basis  threaten 
to  distort  our  competitive  system  which  refpiires  that  business  decisions  l>e  made 
on  the  basis  of  price  and  quality.  In  attempting  to  block  mergers  which  signifi- 
cantly increase  the  danger  of  reciprocal  dealing,  the  Department  is  seeking 
to  preserve  the  opportunity  for  all  firms  to  compete  on  the  basis  of  price  and 
quality,  irrespective  of  their  size  or  degree  of  diversification. 

When  a  leading  firm  in  an  industry  is  acquired  by  a  firm  that  is  dispro- 
portionately larger  than  most  of  the  competitors  in  the  acquired  firm's  market, 
there  may  be  a  danger  that  the  merger  will  serve  to  entrench  the  leading  firm's 
position  in  that  industry.  Such  mergers  increase  the  possibility  of  price 
leadership.  They  also  may  significantly  increase  barriers  to  entry  for  smaller 
firms  who  may  be  disinclined  to  challenge  the  aggregate  power  of  a  conglomerate 
leader.  Here,  too,  our  efforts  to  block  mergers  which  may  result  in  the  entrench- 
ment  of  a  leading  firm  are  designed  to  foster  competitive  opportunities  for  all 
firms,  irrespective  of  their  size. 

******* 

Distribution  is  another  area  in  which  antitrust  enforcement  serves  the  in- 
terests of  small  business.  In  many  cases  the  balance  of  liargaining  power  between 
a  manufacturer  or  supplier  and  its  distributors  is  weighted  heavily  in  favor 
of  the  former.  Recent  decisions  of  the  Supreme  Court,  however,  indicate  that 
antitrust  can  play  a  significant  role  in  limiting  the  power  of  manufacturers 
and  suppliers  to  restrict  the  activities  of  their  distributors.  Thus,  in  rnitcd 
States  V.  Arnold,  Schwinn  d  Co.,  38S  U.S.  365  (1967),  the  Court  held  that  when 
a  manufacturer  has  given  up  title  and  dominion  over  its  product  and  business 
risks  have  sliifted  to  the  distributor,  the  manufacturer  may  not  restrict  either 
the  territory  within  which  or  the  customers  to  whom  the  distributor  may  re.sell 
the  manufacturer's  product.  Even  when  the  parties  have  entered  into  what  is 
legally  a  consignment  agreement,  the  Court  has  held  that  a  supplier  may  not, 
through  the  use  of  a  coercive  consignment  contract,  deprive  its  distributors  of 
the  right  to  set  retail  prices.  Simpson  v.  Union  Oil  Co.,  377  U.S.  13  (1964).  More- 
over, it  is  now  clear  that  a  manufacturer  may  not,  in  combination  with  some 
of  his  distributors,  impose  either  minimum  or  maximum  resale  prices  upon  the 
manufacturer's  di-stributors.  United  States  v.  Parke,  Davis  &  Co.,  362  U.S.  29 
(1960),  and  Albrecht  v.  Herald  Co.,  390  U.S.  145  (1960). 
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Agreements  between  suppliers  and  third  parties  which  result  in  coercion 
against  distributors  or  which  were  held  to  be  inherently  coercive  have  also  been 
struck  down  by  the  Supreme  Court.  In  Atlantic  Refining  Co.  v.  Federal  Trade 
Commission,  381  U.S.  357  (1965),  the  petroleum  company  had  entered  into  an 
agreement  with  a  major  tire  manufacturer  pursuant  to  which  the  petroleum 
company  was  to  receive  .a  commission  based  upon  the  amount  of  the  tire  manu- 
facturer's products  which  were  sold  through  the  petroleum  company's  outlets. 
On  a  record  containing  substantial  evidence  that  the  petroleum  company  had 
exerted  coercive  pressures  upon  its  retailers  to  carry  the  tire  manufacturer's 
brands,  the  Supreme  Court  upheld  the  Federal  Trade  Commission's  decision 
that  the  commission  arrangement  constituted  an  unfair  method  of  competition 
in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act.  More  recently,  in 
Federal  Trade  Commission  v.  Texaco,  Inc.,  303  U.S.  223  (1968),  the  Supreme 
Court  held  that  a  similar  commission  arrangement  between  a  petroleum  com- 
pany and  a  tire  manufacturer  violated  Section  5  even  though  the  Court  found 
no  evidence  of  explicit  coercion  against  the  petroleum  company's  retailers.  In 
so  holding,  the  Court  concluded  that  in  view  of  the  power  which  a  major 
petroleum  company  has  over  its  retailers,  a  sales  commission  system  under 
which  the  petroleum  company  has  a  financial  incentive  to  push  the  sales  of  a 
particular  brand  of  automotive  products  through  its  retailers  is  inherently 
coercive. 

Upon  reviewing  these  cases,  it  appears  to  us  that  they  contain  a  recurring 
theme.  The  Court  .seems  to  have  said  that  powerful  francLisor-s  may  not  emascu- 
late the  decision-making  ix)wers  of  independent  busines.smen,  who  bear  the  risk 
of  .success  or  failure  of  their  distribution  businesses. 

A  practice  about  which  some  small  businesses  have  expressed  concern  is  com- 
monly known  as  dual  distribution.  Dual  distribution  describes  the  situation  where 
a  manufacturer  distributes  partially  through  its  own  outlets  and  partially 
through  independent  firms.  The  Department  of  Justice  does  not  regard  dual  dis- 
tribution as  a  distinct  antitrust  problem.  As  a  form  of  vertical  integration,  the 
competitive  effects  of  dual  distribution  depend  upon  the  circumstances  of  each 
particular  case. 

In  our  opinion,  dual  distribution  is  not,  and  should  not  be  made,  unlawful 
per  se.  By  operating  in  this  manner,  manufacturers  are  often  able  to  achieve 
significant  economies  which  redound  to  the  benefit  of  the  consuming  public. 
Moreover,  in  a  free  enterprise  sysrtem,  businessmen  should  remain  free  to  alter 
their  methods  of  distribution  in  accordance  with  the  demands  of  changing  eco- 
nomic circumstances.  A  manufacturer  could  decide  to  convert  completely  to  a 
system  of  di.stributing  through  its  own  outlets  without  necessarily  violating  the 
antitru.st  laws,  even  though  such  a  change  would  result  in  a  loss  of  business  to 
firms  which  had  formerly  acted  as  the  manufacturers  distributors. 

On  the  other  hand,  there  are  circumstances  in  which  a  manufacturer's  attempts 
to  engage  in  dual  distribution  may  very  well  violate  the  antitrust  laws.  A  manu- 
facturer's attempt  to  acquire  significant  distribution  outlets  may  violate  Sec- 
tion 7  of  the  Clayton  Act  if  the  acquisitions  may  substantially  lessen  competition. 
Moreover,  attempts  by  partially  integrated  manufacturers  to  engage  in  preda- 
tory pricing,  i.e.,  pricing  designed  to  drive  competitor-distributors  from  the  mar- 
ket, are  subject  to  challenge  as  an  attempt  to  monopolize  in  contravention  of 
Section  2  of  the  Sherman  Act.  And  the  Schwinn  decision  makes  it  clear  that  a 
manufacturer  may  not  reserve  certain  customers  to  itself  by  restricting  the  cus- 
tomers to  whom  its  distributors  may  sell. 

The  important  thing  to  be  kept  in  mind  with  respect  to  dual  distribution  is  that 
we  would  hate  to  see  the  law  used  to  freeze  any  particular  form  of  distribution 
into  a  certain  pattern,  thereby  stifling  any  future  attempts  by  manufacturers 
or  suppliers  to  improve  the  efficiency  of  their  oix^rations.  Since  dual  distribution 
practices  may  provide  competitive  benefits  as  well  as  competitive  harm,  we  must 
be  careful  to  avoid  adopting  overly-broad  rules  and  must  examine  such  cases 
upon  their  individual  facts. 

******* 

The  proper  enforcement  of  the  Robinson-Patman  Act  is  another  item  of  vital 
concern  to  the  small  businesmen  of  our  Nation.  The  Act  was  enacted  in  1936  pri- 
marily to  protect  small  businessmen  from  devastating  competition  from  their 
larger  competitors  who  used  their  greater  purchasing  power  to  obtain  significant 
price  advantages  not  available  to  smaller  enterprises.  In  other  words,  the  Act  was 
designed  to  protect  both  small  business  and  competition,  not  to  shield  small  busi- 
ness from  competition.  Fully  aware  of  its  great  potential  for  creative  and  inno- 
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vative  responses  to  changing  consumer  needs,  the  small  business  sector  has  never 
claimed  a  right  to  be  protected  from  vigorous  but  fair  competition,  and  the  Con- 
gress has  never  granted  it. 

The  basic  problem  with  the  Act,  however,  is  that  it  is  an  uneasy  attempt  to 
serve  two  potentially  conflicting  goals:  (1)  the  enhancement  of  comi>etition  and 
(2)  the  protection  of  smaller  firms  from  price  favoritism — direct  or  indirect — 
to  their  larger  competitors.  The  first  is  an  antitrust  goal;  the  second  a  social 
policy  goal  based  more  on  certain  concepts  of  equity  than  economics.  Unfortu- 
nately, enforcement  of  the  Act  has  at  times  stressed  the  second  goal  to  the  exclu- 
sion of  the  first,  and  disregarded  the  necessity  for  the  reconciliation  of  the  goals 
mandated  by  the  Supreme  Court  in  Automatic  Canteen  Co.  v.  Federal  Trade 
Commission,  346  U.S.  61  (1953).  It  is  to  be  hoped  that  the  Federal  Trade  Com- 
mission under  its  new  leadership  will  be  able  to  reorient  its  Robinson-Patman 
enforcement  policy  in  a  direction  more  consonant  with  the  promotion  of  vigorous 
price  competition.^ 

Ultimately,  the  crucial  issue  is  whether  price  discrimination  which  causes  no 
measurableharm  to  competition  should  be  lawful  or  unlawful.  In  this  regard,  a 
balance  must  be  struck  between  the  interest  of  small  businessmen  in  preventing 
price  differentials  favoring  their  competitors  and  the  consumers'  intere.st  in  the 
promotion  of  robust  price  competition.  For  reasons  to  be  discussed  more  fully 
below,  price  discrimination  can  in  certain  fairly  common  situations  be  the  only 
way  that  competition  can  be  injected  into  certain  oligopolistic  markets.  In  such 
cases,  price  discrimination  may  facilitate  the  breakdown  of  an  oligopolistic  price 
structure  or  allow  de  novo  entry  into  a  regional  oligopoly.  An  outright  prohibition 
of  price  discrimination  whenever  it  caused  diversion  of  business  from  the  un- 
favored to  the  favored  competitors  could  have  a  substantial  chilling  effect  on  the 
willingness  of  sellers  to  engage  in  competitive  pricing.  The  Commission  has 
recognized  this  in  its  stated  view  that  price  discrimination  is  not  illegal  per  se. 
Lloi/d  A.  Fry  Roofing  Co.  [196.">-1967  Tran.sfer  Binder]  Trade  Reg.  Rep.  H  17,303. 
at  22.436  ( F.T.C.  1965 ) .  We  feel  that  the  emphasis  should  be  put  on  the  promotion 
of  competition,  in  view  of  the  techniques  available  to  small  businesses  by  which 
they  can  pool  their  buying  power  to  obtain  price  advantages  similiar  to  those 
enjoyed  by  their  larger  competitors." 

The  Conmiission's  enforcement  of  the  Robinson-Patman  Act  in  recent  years 
appears  subject  to  criticism  in  at  least  three  specific  areas  :  (1)  the  determination 
of  the  competitive  injury  required  for  a  violation  under  Section  2(a)  (15  U.S.C. 
§  13(a)  (1964))  ;  (2)  its  administration  of  the  "meeting  competition"  defense 
contained  in  Section  2(b)  (15  U.S.C.  §  13(b)  (1964))  ;  and  (3)  its  administra- 
tion of  the  •'cost-justification"  defense  contained  in  the  proviso  to  Section  2(a). 
Interpretation  of  the  law  should  be  shifted  to  favor  more  vigorous  price  com- 
petition in  these  areas.  That  is  to  say:  (1)  In  determining  "effect  on  competi- 
tion," greater  care  should  be  taken  to  be  sure  that  the  effect  may  threaten  the 
vigor  of  competition,  rather  than  the  profits  of  a  few  competitors.  (2)  In 
evaluating  "meeting  competition"  and  "cost-justification"  evidence,  more  liberal 
standards  should  be  applied. 

There  is  less  that  the  Commision  can  do  about  changing  its  enforcement  policy 
where  Sections  2(c).  2(d)  and  2(e)  (15  U.S.C.  §§13(c)-(e)  (1964)  are  con- 
cerned. These  sections  simply  represent  a  statutory  pattern  quite  difficult  to 
justify  in  logic  or  experience,  i.e.,  absolute  prohibitions  on  certain  practices  re- 
gardless of  the  competitive  harm  (if  any)  they  cause. 

A.    REQUISITE   INJURY   TO   COMPETITION 

To  repeat,  the  Robinson-Patman  Act  does  not  make  all  price  discrimination 
illegal.  It  outlaws  price  discrimination  only : 

"*  *  *  where  the  effect  of  such  discrimination  may  be  substantially  to  lessen 
competition  or  tend  to  create  a  monopoly  in  any  line  of  commerce,  or  to  injure, 
destroy,  or  prevent  competition  with  any  persn  who  grants  or  knowingly  receives 
the  benefit  of  such  discrimination,  or  with  customers  of  either  of  them.  *  *  *" 
15  U.S.C.  §13  (a)  (1964) 


1  The  criticisms  contained  In  the  Report  of  the  Ame7-ican  Bar  Association  Commission 
to  Study  the  Federal  Trade  Commission  indicate  that  such  a  reorientation  would  be  most 
timely.  See  also,  Food  Fair  Stores,  Inc.,  ?,  Trade  Res.  Rep.  T18,850  (F.T.C.  1969)  (Com- 
missioner Elman  dissenting)  ;  Elman.  "The  Robinson-Patman  Act  and  Antitrust  Policy  : 
A  Time  for  Reappraisal,"  42  Wash.  L.  Rev.  1  (1966). 

2  See  Central  Retailer-Owned  Grocers,  Inc.  v.  Federal  Trade  Commission,  319  F.  2d  410 
(7th  Cir.  1963). 
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The  requirement  of  some  competitive  injury  was  imposed  so  that  a  distinction 
would  be  made  in  the  Act's  enforcement  between  pro-competitive  and  anticom- 
petitive kinds  of  price  discrimination.  Price  discrimination  can  be  essential  for 
competition,  where  the  lower  price  in  one  market  is  the  first  step  in  the  breakdown 
of  an  oligopolistic  price  structure  (where  a  general  price  reduction  would  be 
quickly  matched) ,  or  where  a  tirm  from  another  area  is  attempting  to  gain  a  foot- 
hold in  a  market  served  by  a  regional  oligopoly.  But  price  discrimination  can 
also  destroy  competition,  as  when  it  is  used  to  drive  out  of  business  a  key  com- 
petitive force.  Sorting  out  the  destructive  instances  of  price  competition  is  not 
easy,  but  it  is  not  impossible.  The  teaching  of  such  cases  as  Dean  Milk  Co.  v. 
Federal  Trade  Commission.  196S  Trade  Cas.  *^72.393  (7th  Cir.  1968)  appears 
to  be  that  a  more  thorough  analysis  of  competitive  harm  is  required  before  a 
violation  of  Section  2(a)  can  be  found.  Mere  diversion  of  sales  to  the  more  com- 
petitive seller  is  not  sufficient  to  establish  primary  line  injury  (i.e.,  injury  to 
competition  at  the  level  of  the  discriminator) . 

The  Comniission.  on  occasion,  has  had  a  tendency  to  bypass  the  kind  of  thought- 
ful competitive  analysis  the  statute  demands  by  finding  "predatory  intent"  on 
the  basis  of  dubious  or  inconclusive  evidence.^  A  recent  example  is  National 
Dairii  Prod  nets  Corp.,  3  Trade  Reg.  Rep.  *:i8.027  (F.T.C.  1967).  aff'd,  412  F.2d 
60.">  (7tli  Cir.  1969),*  where  the  Commission  held  that  a  successful  promotional 
offer  was  motivated  by  predatory  intent  because,  it  found  (1)  no  one  had  previ- 
ously made  a  promotional  offer  of  this  kind  (an  unlimited  quantity  could  be  pur- 
chased during  the  30-day  sale  period)  :  (2)  the  product  was  not  a  new  product; 
and  (3)  National  Dairy  should  have  anticipated  the  likely  diversion  of  sales  from 
its  competitors  because  it  had  made  a  similar  offer  in  a  different  market  area.^ 
It  is  hard  to  imagine  a  result  more  likely  to  discourage  de  novo  entry  into  regional 
markets,  if  the  above  factors  are  sufficient  to  establish  predatory  intent.  The 
Commission  should  be  urged  to  scrutinize  claims  of  competitive  injury  from  price 
discrimination  more  carefully  in  the  future,  so  that  only  destructive  varieties 
of  price  competition  will  be  curbed. 

B.    THE    COST    JUSTIFICATION    DEFENSE 

Section  2(a)  of  the  Act  saves  from  illegality  those  price  differentials  which 
"make  only  due  allowance  for  differences  in  the  cost  of  manufacture,  sale,  or 
delivery  resulting  fi-om  the  differing  methods  or  quantities  in  which  such  com- 
modities are  to  such  purchasers  sold  or  delivered."  15  U.S.C.  §  13(a)  (1964). 
The  cost  justification  defense  is  designed  to  permit  passing  on  to  customers  any 
cost  savings  derived  from  the  manner  or  quantities  in  which  they  are  served,  so 
that  consumers  may  benefit  and  customers  who  can  be  served  less  expensively 
than  others  do  not  have  to  subsidize  liigher  cost  customers  by  paying  the  same 
price. 

The  benefits  of  the  cost  justification  defense  can  be  lost,  and  a  private  tax  on 
eflSciency  can  be  imposed,  however,  if  the  Commission'.s  requirements  for  estab- 
lishing cost  justification  are  so  technical  and  stringent  that  normal  businessmen 
cannot  satisfy  them.  In  Federal  Trade  Commission  v.  Standard  Motor  Froduets, 
Inc..  371  F.  2d  613  (2d  Cir.  1967).  the  Court  of  Appeals  for  the  Second  Circuit 
invited  the  Commission  to  bring  its  expertise  to  bear  on  the  problem  of  "defining 
practicable  standards  of  customer  classification  for  cost  justification  purposes 
which  reconcile  the  objectives  of  the  cost  justification  proviso  and  of  the  Robin- 
son-Patman  Act  as  a  whole."  371  F.  2d  at  620.  It  appears  that,  of  late,  the  Com- 
mission has  made  progress  toward  setting  more  workable  and  reasonable  stand- 
ards for  allowable  customer  classification  schemes,  for  allocation  of  costs  to 
particular  activities,  and  so  on.*  Its  continued  progress  in  this  regard  will  make 
the  Robinson-Patman  Act  a  pro-competitive,  rather  than  the  anticompetitive 
instrument  it  occasionally  has  been  in  the  past. 


•'In  Llovrl  A.  Frv  Roofins:  Co.  [1065-1067  Transfer  Blnrtpr]  Tradp  Ro?.  Rep.  117. .30.'? 
(F.T.C.  106.")).  aff'd,  1066  Trade  Cas.  171,064  (7th  Cir.  1067),  the  FTC  held  that  close 
stud.v  of  the  market  is  not  required  to  show  competitive  injur.v  where  the  price  dis- 
crimination is  motivated  h.v  predator.v  intent. 

*  In  the  interests  of  fnll  disclosure.  I  should  Indicate  that  in  private  practice  I  rep- 
resented National  Dairy  in  this  proceedinf;  before  the  Commission  and  before  the  Seventh 
Circuit. 

6  In  affirmlnp.  the  Seventh  Circuit  made  no  mention  of  the  potential  Incompatlbllit.v 
between  (1)  and  (.3). 

•  See  ABA  Antitrust  Developments  1055-1068,  pp.  13.3-35. 
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C.    THE    MEETING    COMPETITION    DEFENSE 

Section  2(b)  of  the  Act  allows  sellers  charged  with  illegal  price  discrimination 
the  affirmative  defense  that  the  price  differential  "was  made  in  good  faith  to 
meet  an  equally  low  price  of  a  competitor.  .  .  ."  15  U.S.C.  §  13(b)  (1904).  Re- 
grettably, the  Commission  in  the  past  has  attempted  to  impose  limitations  on  the 
availability  of  the  defense  that  are  inconsistent  with  the  broader  antitrust  goal 
of  the  promotion  of  competition.  For  example,  the  Commission  has  held  (1)  that 
the  '"meeting  competition"  defense  permitted  only  tho.se  price  differentials  de- 
signed to  retain  existing  customers,  not  those  intended  to  get  new  ones  (rever.sed 
in  Sunshine  Biscuits,  Inc.  v.  Federal  Trade  Crj))i»iis.'<ion.  30(>  F.  2d  48  (7th  Cir. 
1962) )  ;  (2)  that  a  seller  was  not  meeting  competition  in  good  faith  unless  prior 
to  his  price  reduction  he  had  proof  positive  of  the  exact  offers  he  was  meeting 
as  well  a.s  the  offerors'  names  (rever.sed  in  Forster  Mamifacturing  Co.  v.  Federal 
Trade  Commission,  335  F.  2d  47  (1st  Cir.  1964))  :  and  (3)  that  the  use  of  a 
formal  system  of  quantity  discounts  instead  of  individually  tailored  price  cuts 
was  inconsistent  with  "good  faith"  meeting  of  competition  (reversed  in  Callaway 
Milh  Co.  V.  Federal  Trade  Commission,  362  F.  2d  435  (5th  Cir.  1966)  ).  The  more 
reasonable  approach  towards  the  meeting  competition  defense  shown  in  Beatrice 
Foods  Co.,  3  Trade  Reg.  Rep.  1119,045  (F.T.C.  1969)  is  certainly  a  hopeful  sign 
for  the  future.^ 

A  great  deal  of  the  present  conflict  between  the  enforcement  of  the  Act  and 
the  promotion  of  healthy  competition,  it  appears,  could  be  eliminated  by  a  shift 
in  the  Commission's  enforcement  policies.  The  Commission  has  a  broad  discre- 
tion to  develop  rules  and  standards,  to  find  facts,  and  to  interpret  the  basic 
statute.  In  short,  it  has  a  great  opportunity  to  achieve  on  its  own  the  reconcili- 
ation between  the  goals  of  the  antitrust  laws  and  the  seemingly  conflicting  ob- 
jectives of  the  Act.  Without  legislation,  it  can  take  advantage  of  this  oppor- 
tunity to  tighten  the  standards  for  competitive  injury  necessary  to  make  out  a 
violation  of  the  Act,  and  to  make  the  meeting  competition  and  cost  justification 
defenses  more  available  in  practice.  It  can  use  its  administrative  discretion  to 
reinterpret  §§2(c),  2(d),  and  2(e)  of  the  Act  in  terms  of  modern  marketing 
conditions  and  techniques,  and  find  violations  only  where  a  questioned  practice 
has  a  meaningful  effect  upon  competition.  The  Commission  could  implement 
this  shift  in  enforcement  policy  in  any  of  a  number  of  ways — through  decisions 
in  new  cases,  the  issuance  of  guidelines,  or  rulemaking  proceeding.s — as  it  prefers. 

The  following  proposals  for  amendment  of  the  Act,  contained  in  the  AVhite 
House  Task  Force  Report  on  Antitrust  Policy,''  and  supported  in  principle  by 
the  Stigler  Report,^  are  worthy  of  careful  consideration  in  this  regard. 

(1)  Raising  the  standard  of  competitive  harm  required  for  a  Robinson-Pat- 
man  violation.  Violations  would  require  discriminations  "substantial  in,  amount," 
and  either  very  likely  to  eliminate  "from  a  line  of  commerce  one  or  more  com- 
petitors whose  survival  is  significant  to  tiie  maintenance  of  competition  in 
that  line  of  commerce."  or  "part  of  a  pattern  which  .systematically  favors  larger 
competitors  over  their  smaller  rivals  *  *  *."  (The  Report  would  eliminate  by 
statutory  amendment  present  language  forbidding  discrimination  tending  to 
"injure,  destroy,  or  prevent  competition  with  any  person  who  either  grants  or 
knowingly  receives  the  benefit  of  such  discrimination,  or  with  customers  of 
either  of  them.") 

(2)  Allowing  the  "meeting  competition"  defense  to  apply  to  all  "good  faith" 
efforts  to  meet  an  equally  low  price  quoted  by  competitors,  even  if  the  com- 
petitor's low  price  might  itself  be  unlawful.  Only  prospective  relief  would  be 
available  if  the  initial  low  price  which  prompted  other  price  cuts  happened  to 
be  unlawful. 

(3)  Allowing  price  differentials  which  make  an  "appropriate"  allowance  for 
cost  differences  in  serving  different  customers.  (The  statute  forgives  price  dis- 
criminations making  only  "due  allowance"  for  cost  savings. )  An  allowance  would 
be  appropriate  "where  the  difference  in  con.sideration  does  not  substantially 
exceed  the  difference  in  cost ;  where  the  difference  in  consideration  does  not 
exceed  a  reasonable  estimate  of  the  difference  in  cost;  or  where  the  difference 


•?  See  a)i=o  Beatrice  Foods  Co.  [196.5-67  Transfer  Binder]  Trade  Rep.  Rep.  117. -SIX 
(F.T.C.  1965)  :  Ponca  Wholesale  Mercantile  Co.  [196.3-6.J  Transfer  Binder]  Trade  Reg. 
Rep.  '16,S14  (F.T.C.  19(>4). 

"  Hereafter  referred  to  as  the  "Neal  Report."  BNA  Antitrust  &  Trade  Reg.  Rep.,  No.  411, 
Specinl  Supplement,  Part  II,  May  27,  1969. 

B  More  formally  known  as  the  Report  of  the  Task  Force  on  Productivity  and  Competition. 
BNA  Antitrust  &  Trade  Reg.  Rep.,  No.  413,  June  10,  1969. 
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in  consideration  is  tlie  result  of  a  reasonable  system  of  classifying  transactions 
wliich  is  based  on  characteristics  affecting  cost  of  manufacture,  distribution, 
sale  or  delivery,  under  which  differences  in  consideration  between  classes 
approximate  differences  in  cost." 

(4)  Liberalizing  the  specific  and  absolute  prohibitions  presently  contained 
in  §§2(c),  2(d),  and  2(e).  Payments  currently  prohibited  by  tliose  sections 
would  be  tested  for  anticompetitive  effect  under  the  revised  standards  recom- 
mended for  all  instances  of  price  discrimination. 

Mr.  DixGELL.  If  these  is  no  further  business  to  come  before  the 
committee  at  this  time,  the  subcommittee  will  stand  adjourned  until 
the  call  of  the  Chair. 

(Whereupon,  at  -1:10  p.m.,  March  11,  1970,  the  subcommittee  ad- 
journed, to  reconvene  at  the  call  of  the  Chair.) 

(The  following  was  subsequently  ordered  to  be  inserted  in  the  record 
at  this  point:) 

Statement  of  Clarence  M.  McMillan,  Executive  Vice  President 
National  Candy  Wholesalers  Association,  Inc. 

My  name  is  Clarence  M.  McMillan.  I  am  Executive  Vice  President  of  the 
National  Candy  Wholesalers  Association,  Inc.  This  organization,  formed  in  1945, 
has  an  active  membership  of  approximately  1250  wholesale  distributors  of  con- 
fectionery and  related  lines  including  tobaccos.  We  have  also  approximately  250 
associate  manufacturer  members  who  are  largely  suppliers  of  candy,  chewing  gum 
and  other  confectionery  items.  And  we  have  approximately  750  associate  travel- 
ing-men members  who  are  the  brokers  and  salesmen  of  the  manufacturer 
suppliers. 

All  of  the  wholesaler  members  are  known  as  independent  distributors.  All 
of  them  sell  primarily  to  the  independent  retailer  and  provide  him  with  services 
which  he  could  not  obtain  generally  if  the  wholesale  distributor  was  eliminated 
from  the  economy.  These  independent  distributors  are  responsible  for  the  dis- 
tribution of  approximately  half  of  the  two  billion  dollars  worth  of  confectionery 
sold  at  the  retail  level. 

We  believe  that  the  independent  retailer,  the  independent  wholesaler,  the  small 
manufacturer,  and  the  broker  who  represents  most  food  manufacturers  are  an 
essential  part  of  the  American  system  of  free  enterprise.  And  we  believe  that 
the  existence  and  enforcement  of  the  Robinson-Patman  Amendment  to  the  Clay- 
ton Act  has  been  essential  to  the  survival  of  these  independent  operators  during 
the  past  thirty-four  years  since  the  Robinson-Patman  Act  was  passed. 

We  are  always  greatly  concerned  for  the  pre.servation  of  the  Robinson-Patman 
Act  in  its  present  form.  While  granting  there  is  need  for  strengthening  the  Act. 
we  feel  that  the  Federal  Trade  Commission  and  the  courts  have  brought  about 
an  understanding  of  the  law  to  the  point  that  businessmen  can  now  comply 
with  it  fully  and  that  enforcement  will  serve  to  preserve  and  protect  our  free 
enterprise  system  of  distribution. 

Therefore,  we  were  esi>ecially  concerned  when  two  1968  Presidentially  ap- 
pointed task  forces  to  study  the  anti-trust  laws  brought  in  recommendations  that 
would  virtually  destroy  the  Robinson-Patman  Act.  We  were  particularly  con- 
cerned with  the  report  by  the  task  force  headed  by  Dean  Phil  C.  Neal,  which 
woiUd  eliminate  sections  2(c),  2(d),  2(e),  and  weaken  2(f)  and  other  sections. 
We  felt  that  our  members  were  equally  concerned,  also.  But  we  knew  it  would 
be  impractical  to  bring  even  a  small  fraction  of  this  group  to  Washington  to 
appear  before  your  Committee  and  certainly  impossible  for  you  to  hear  so  many 
witnesses.  Therefore,  we  undertook  a  national  survey  of  our  members  on  their 
attitude  toward  the  Robinson-Patman  Act  in  general  and  especially  on  the  prin- 
cipal Robinson-Patman  Act  recommendations  of  the  Neal  Committee" 

In  presenting  this  subject  to  our  members,  we  were  very  careful  to  avoid 
influencing  their  replies,  as  the  attached  questionnaire  will  show.  (See  the  last 
two  pages).  We  made  no  follow-up  mailings  to  secure  more  returns.  Thus,  we  feel 
that  the  number  of  responses  received  represent  a  true  cross-section  of  the  opin- 
ion of  our  membership. 

A  total  of  62  wholesalers  replied  to  the  questionnaire,  and  of  this  number  57 
said  they  did  not  favor  the  proix)sed  changes  in  the  Robinson-Patman  Act  and 
that  they  did  not  favor  repealing  the  act.  One  wholesaler  expressed  opposition 
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to  repeal,  but  indicated  that  certain  changes  were  needed  in  order  to  strengthen 
it.  The  other  four  did  not  vote  either  way. 

Of  the  43  brokers  and  other  manufacturers'  representatives  who  replied,  41 
voted  both  against  repeal  of  the  act  and  against  the  proposed  changes.  One  did 
not  vote  but  expressed  the  opinion  that  there  was  still  as  much  need  for  the 
act  as  ever,  while  one  voted  against  the  proposed  changes  but  votetl  for  repeal 
of  the  act  entirely,  without  giving  any  reasons  why. 

Of  eight  manufacturers  replying  to  the  questionnaire,  seven  voted  against  both 
repeal  and  the  proposed  changes,  while  one  voted  against  reiieal  but  suggested 
that  certain  changes  were  needed  in  order  to  strengthen  the  act. 

WHOLESALER   COMMENTS   OX    SECTION    2  (C) 

Wholesalers  replying  to  the  questionnaire  commented  on  various  aspects  of 
the  proposed  changes  in  the  Robinson-Patman  Act,  and  some  typical  comments 
follow : 

In  regard  to  the  commission's  proposal  to  delete  Section  2(c)  of  the  act, 
Perry  A.  Kiritsy  of  the  N.  G.  Gurnsey  Co.,  Inc..  Keene,  X.H.,  declared:  "If 
Section  2(c)  of  the  Robinson-Patman  Act  were  deleted  from  the  present  statute, 
unfair  buying  practices  would  immediately  be  started  by  the  large  volume  buyers. 
This  would  put  the  small  buyers  at  a  competitive  disadvantage." 

On  the  same  point,  Raymond  Covitz  of  the  Bay  State  Tobacco  Co.,  Worcester, 
Mass..  said:  "Every  direct  buyer  would  set  up  a  buying  organization  and  claim 
the  brokerage  commission.  This  would  eliminate  the  broker  unless  the  manu- 
facturer were  willing  to  pay  a  double  commission.  W^ithout  brokers,  only  stand- 
ard items  would  be  sold,  thereby  prohibiting  further  advancement  of  the  candy 
industry.  Every  buyer  requires  services  and  should  be  willing  to  pay  for  them. 
The  volume  buyers  want  these  services  free  while  others  pay  for  them." 

Don  Cresswell  of  Cresswell  Wholesale  Co..  Casper,  Wyo.,  stated  :  "The  Whole- 
saler continualy  hears  'we  buy  direct  at  the  same  price  you  do'  from  the  chain 
stores.  If  they  get  brokerage,  this  would  change  to  'we  buy  direct  for  less  than 
you  do.'  This  would  shoot  holes  in  the  distribution  system  las  we  know  it." 

Ralph  Schewe  of  the  Merrill  Candy  Co.,  Merrill,  Wis.,  declared:  "The  large 
chains  would  set  up  so-called  buying  organizations  which  would  then  receive 
the  broker's  commission  and  they  would  have  a  greater  price  advantage  than 
they  already  have  with  their  direct  buying.  Large  buyers  would  ask  for  even 
greater  concessions.  All  buying  might  become  a  negotiated  transaction  depending 
on  how  much  the  manufacturer  is  willing  to  give  for  a  quantity  purchase." 

E'lwin  L.  Pierson,  Jr..  manager  of  the  candy  division  of  Hayc'.en  Flour  Mills, 
Tempe,  Ariz.,  said  :  "I  am  opposed  to  the  deletion  of  Section  2(c)  of  the  Robinson- 
Patman  Act  because  it  would  put  the  squeeze  on  the  small  wholesaler  and  could 
eliminate  the  broker." 

.Joseph  R.  Anderson  of  Anderson-Hayes  Wholesale,  Havre,  Mont.,  stated: 
"The  elimination  of  Section  2(c)  would  eliminate  the  broker  as  he  would  no 
longer  have  any  of  the  volume  accounts,  and  small  wholesalers  such  as  ourselves 
would  be  deprived  of  representation  by  manufacturers.  We  would  also  be  priced 
out  of  the  market  because  we  would  not  be  able  to  set  up  our  own  buying  offices." 

Discussing  the  same  point,  Sidney  Brietbart  of  N^ational  Supply  Hou.se  Co., 
Aberdeen,  Md.,  said  :  "The  chain  stores  would  use  the  brokerage  fees  to  lower 
the  price  on  candy  in  order  to  improve  their  competitive  position  even  more  than 
at  present  against  the  small  retailers.  A  great  number  of  small  independent  re- 
tailers would  have  to  close  their  businesses.  Eventually,  the  public  would  not 
gain,  because  the  chain  stores  could  and  would  coordinate  their  prices  at  a  higher 
level  after  the  independents  were  out  of  business.  Furthermore,  every  wholesaler 
couM  set  up  a  buying  company  which  could  then  claim  the  brokerage  fees.  The 
brokerage  firms  would  be  out  of  business." 

The  whole  situation  on  this  point  was  summed  up  by  H.  Raymond  Almy  of 
Almy  Brothers,  Binghamton,  N.Y.,  who  said  :  "The  manufacturer  would  be  forced 
to  pay  brokerage  to  the  large  chain  stores,  to  the  discrimin.ation  of  smaller  re- 
tailers in  competition  with  the  chains.  Brokers  not  collecting  the  brokerage  could 
no  longer  afford  to  travel  and  would,  in  effect,  be  put  out  of  business.  ^\Tiolesalers 
not  having  brokers  calling  upon  them  would  be  at  a  disadvantage  in  not  being 
presented  up-to-the-minute  items  and  ideas,  while  the  chains  would  be  shown 
items  at  their  central  buying  offices,  .shown  either  by  a  principal  of  the  manufac- 
turer or  a  salaried  salesman.  Wholesalers  then  would  not  be  able  to  suggest  to 
small  retailers  items  that  they  should  have  to  make  a  profit  to  try  to  stay  in 
business  in  competition  with  the  giants.  While  in  theory  passing  on  brokerage  to 
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the  chains  should  be  of  advantage  in  price  savings  to  consumers,  it  doesn't  work 
that  way,  and  in  the  long  run  i)robably  would  cost  consumers  more." 

Another  aspect  is  covered  hy  Charles  B.  Bair  of  C.  E.  Bair  &  Sous,  Inc.,  Harris- 
burg.  Pa.,  who  said  :  "If  Section  2(c)  were  deleted,  the  sales  force,  as  set  up  by 
the  candy  industry,  would  be  hit  the  hardest  because  the  sale.sman's  commission 
would  be  dropped  in  order  to  compete.  The  salesman  wonld  not  do  the  job  of 
introducing  new  products  and  mentioning  old  products  to  keep  both  the  new  and 
the  old  products  always  before  the  public's  eye  and  within  easv  reach  of  his 
hand." 

A  South  Carolina  wholesaler,  who  did  not  want  his  name  used,  declared :  "I 
am  not  in  favor  of  deleting  Section  2(c).  It  would  seem  to  me  that  the  fact  that 
large  and  small  chains  can  buy  from  the  manufacturers  at  the  same  price  as  the 
wholesaler  is  enough,  and  if  allowed  the  brokerage  fee,  it  would  put  the  whole- 
salers and  their  customers,  who  can't  buy  direct,  out  of  bu.siness.  Also,  the  small 
wholesaler,  if  he  could  survive  at  all.  would  get  very  little,  if  any,  consideration 
from  the  maimfacturers'  representative." 

Arthur  W.  ^larshall  of  the  A.  W.  il.-irshall  Co.,  Salt  Lake  City,  Utah,  said:  "If 
Section  2(c)  of  the  Robinson-Pa tman  Act  were  repealed,  large  chains  v^•ould  put 
most  of  the  .smaller  stores  out  of  business.  Large  whoie.salers  would  obtain  broker- 
age fees  which  would  give  them  a  competitive  edge  over  the  small  whole.saler  and 
would  put  many  small  wh(jlesalers  out  of  bu.siness." 

Duane  Riedel  of  the  Candy  Service  Co.,  Aberdeen,  S.D.,  stated:  "Deletion  of 
Section  2(c)  would  create  a  hardship  not  only  for  the  wholesalers  hut  for  the 
hrokers  as  well,  since  they  would  be  left  out  after  getting  an  item  started.  The 
wholesaler  and  his  retailers  would  be  at  a  price  di-sadvantage.  Also,  the  whole- 
saler is  .serving  a  good  cau.se  by  getting  distribution  and  acceptance  for  new 
items,  which  large  chains  won't  touch  until  they  have  become  staple  items  through 
the  work  of  the  wholesaler." 

W.  W.  Clark  of  the  Clark  Wholesale  Confections,  Greenville,  S.C,  summed  up 
the  point  as  follows :  "The  large  chains  would  'stick'  the  manufacturers  for  the 
broker's  commission." 

J.  P.  Fritz  of  the  Fritz  Company.  Inc.,  Newport.  Minn.,  declared  :  "If  the  broker- 
age prohibition  were  deleted  from  the  Robinson-Pa  tman  Act,  I  believe  it  would 
destroy  the  confectionery  brokerage  industry  and  the  dlstrihution  set-up  as  we 
have  it  today.  My  only  defense  would  be  to  set  up  my  own  brokerage  company,  or 
form  a  corporation  with  other  wholesalers  to  collect  brokerage." 

Arnold  Gordon  of  Jack  Gordon  Tobacco  Co.,  Inc.,  Syracuse,  N.Y.,  stated : 
"Deletion  of  this  section  would  give  large  buyers  an  advantage  of  anywhere  froni 
three  percent  to  five  percent  which  smaller  users  would  not  receive.  lii  most  cases, 
these  large  buyers  are  the  ones  who  slice  prices  and  could  use  this  extra  per- 
centage to  undercut  competition." 

Ron  Waldron  of  Waldron  Confectionery,  Inc.,  Oak  Park,  111.,  declared:  "De- 
letion of  Section  2(c)  would  surely  start  a  wave  of  brokerage  set-ups  by  chains. 
The  legitimate  broker  performs  a  necessary  and  valuable  function.  Some  chains 
have  gone  into  manufacturing,  and  this  gives  them  advantages  of  supplying 
their  own  outlets.  Let's  not  give  the  chains  the  best  of  everything." 

Harold  Wagner.  Jr.  of  the  Wagner  Candy  Co.,  Padueah,  Ky.,  said  :  "If  Sec- 
tion 2(c)  were  eliminated,  after  a  period  of  time  the  brokerage  fee  would  be 
given  only  to  the  largest  whole.salers  and  the  largest  chain  stores.  It  would 
tend  to  drive  out  competition.  The  brokerage  fee  might  also  be  passed  on  in 
currency  instead  of  off  the  invoice,  thereby  allowing  the  large  buyer  firms  to 
get  by  without  paying  tax  on  this  additional  income,  which  in  turn  would  put 
a  higher  tax  burden  on  all  of  the  people." 

J.  Anthony  Puissegur,  Candy  Specialty  Co..  Crowley,  La.,  declared :  "If  the 
brokerage  clause  is  eliminated,  the  large  buyer  will  be  able  to  demand  and  re- 
ceive many  extra  allowances  from  the  manufacturer  that  will  be  called  broker- 
age. The  large  buyer  does  not  deserve  these  allowances,  and  this  unfair  situa- 
tion discriminates  against  the  small  buyer.  It  would  put  the  .small  buyer  in  an 
unfair  .situation.  This  would  destroy  the  'equality  of  opportunity  in  the  market- 
place' principle  and  would  reduce  competition." 

A.  G.  Mason  of  the  Mason  Candy  Co.,  Trinidad.  Colo.,  said:  "If  Section  2(c) 
were  deleted,  it  would  tend  to  destroy  many  small  businesses  and  brokerage 
firms.  It  would  allow  the  chains  to  put  the  pressure  on  all  manufacturers  who 
supjily  them  and  eventually  destroy  some  of  the  smaller  businesses." 

Max  a.  Bloom  of  S.  Bloom,  Inc.,  Chicago,  111.,  said:  "Deletion  of  this  section 
would  he  detrimental  to  both  the  distributor  and  to  accounts  other  than  chain 
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and  cooperative  organizations.  It  would  encourage  direct  buying  from  manu- 
facturers due  to  receiving  the  brokerage  fee." 

Louis  H.  Wilhite  of  the  Wilhite  Tobacco  Co..  Miami,  Fla. :  "I  believe  the 
deletion  of  thi.s  section  would  create  an  unfair  price  situation.  Our  profit  margin, 
as  wholesalers,  has  constantly  been  shrinking,  and  with  larger  discounts  to 
chains,  which  permit  them  to  retail  at  the  same,  or  only  slightly  above  our  cost, 
woTild  tend  to  further  depress  the  volume  of  business  now  being  done  by  smaller 
independents,  thus  resulting  in  further  shrinkage  of  business  and  profit  for  us." 

.Tames  R.  I>ozier  of  the  Washburn  t'igar  Co.,  Inc.,  Montgomery.  Ala.  :  "In  the 
event  Section  2(c)  is  changed,  it  would  mean  an  extra  discount  for  the  chain 
buyers  wind  they  would  sell  at  a  price  we  could  not  meet." 

George  A.  Jones  of  Yankee  Wholesale  Co.,  Inc.,  Wiscasset,  Me.,  said:  "Deletion 
of  Section  2(c)  of  the  Robinson-Patman  Act  would  provide  an  unfair  price  dif- 
ferential that  would  permit  the  giant  chain  organization  to  demand  and  receive 
what  amounts  to  a  discount  for  large  i»urcha.-es,  rather  than  remuneration  for  a 
sales  promotion  and  distribution  service.  Thus  at  the  retail  level  the  giant  chain 
could  offer  an  item  to  the  trade  at  a  lower  retail  price  than  the  retailer  who  pur- 
chases through  normal  wholesale  channels.  This  would  encourage  retail  buying 
groups  to  merge  to  compete  with  ligitimate  wholesalers.  These  buying  groups 
would  perform  only  one  or  maybe  two  of  the  wliolesalers'  functions  and  receive 
the  same  discount  unfairly.  For  his  functional  discount  the  wholesaler  jjerforms 
a  great  number  of  services  in  addition  to  the  buying  and  distributing  functions." 

Bernard  Hayhurst  of  Hayhur.st  Sales  Co.,  Parkersburg,  W.  Va.,  said :  "To 
delete  this  section  would  push  the  wholesaler  closer  to  the  end." 

Pierre  E.  Chagnon,  Meriden  Candy  &  Tobacco  Co.,  Inc.,  Meriden,  Conn.,  .said : 
"If  this  section  were  eliminated,  the  large  buyer  would  deal  directly  with  the 
manufacturer,  and  would  ask  and  get  the  brokerage  commission  for  him.self.  Tbis 
would  be  a  disadvantage  to  the  small  businessman." 

William  D.  Royce  of  Sheehan  Bros.  &  Hober,  Inc.,  Missoula,  Mont. :  "I  am  op- 
posed to  the  deletion  of  this  section,  since  it  would  definitely  benefit  the  big 
money  or  large  chain  store  buyers." 

BROKER   COMMENTS   ON    SECTION    2(C) 

Brokers  and  other  manufacturers'  representatives  were  equally  opposed  to  the 
deletion  of  S(  ction  2(c)  of  the  Robinson-Patman  Act. 

.Jules  D-  Schwartz  of  the  J.  D.  Schwartz  Co.,  Wyncote,  I'n..  pointed  out  the 
value  of  this  provision  of  the  law  to  small  businessmen  :  "A  definite  unfair  ad- 
vantage would  exist  to  the  large  accounts  over  medium  and  smaller  accounts 
where  factories  give  brokerage  commission  away.  Also,  it  would  .spell  the  doom 
of  the  broker  and  would  result  in  the  passing  of  a  vital  function  in  the  distribu- 
tion picture  in  the  candy  industry." 

R.  W.  Sproul  of  .Tones-Sproul,  Inc.,  Trumansburg.  X.Y.,  said  :  "It  seems  obvious 
that  this  would  be  an  instrument  to  allow  the  manufacturer  to  by-pass  the  liroker 
and  itay  the  conmiission  directly  to  large  chains  or  supermarkets,  which  in  turn 
would  allow  these  large  accounts  to  either  undersell  their  competitors  or  derive 
greater  profits." 

Elwood  F.  Countess  of  Elwood  F.  Countess  Associates,  Elliott  City,  Md..  said : 
"If  this  section  is  deleted,  it  will  definitely  eliminate  the  brokers.  Large  chains 
would  deal  directly  with  the  manufacturer  and  arrange  for  the  broker's  commis- 
sion to  come  to  them.  Since  this  commission  would  give  the  chain  accounts  addi- 
tional percentage  to  refiect  in  their  prices,  the  small  jobber  and  retailer  would 
find  it  difficult  to  stay  competitive  and  remain  in  liusiness.  Small  business  needs 
the  Robinson-Patman  Act  more  than  ever  in  today's  world  to  guarantee  the  right 
of  free  enterprise  for  them." 

Herman  Eitelberg,  retired  broker  and  now  executive  secretary  of  the  National 
Confectionery  Salesmen's  Association  of  America,  had  this  to  say  about  the 
elimination  of  Section  2(c)  :  "If  this  section  were  deleted,  it  would  cause  many 
hardships.  Becaiise  there  would  be  no  broker  in  a  territory  to  call  on  the  custom- 
ers there,  it  would  be  necessary  to  send  a  direct  man  from  the  company.  It 
would  also  be  equal  to  a  rebate.  In  other  words,  the  customer  would  be  biiying 
the  merchandise  for  less  than  his  competitors,  and  in  that  way,  unjust  competi- 
tion would  be  caused." 

Tom  Gulick  of  the  Tom  Gulick  Co..  Dallas,  Texas,  said  :  "Every  candy  broker- 
age company  in  the  country  would  be  eliminated,  as  all  major  accounts  would 
not  allow  a  broker  to  call  on  them  or  sell  them  merchandise,  as  they  would 
want  the  commissions  whether  or  not  they  earned  them.  In  my  opinion,  they 
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would  do  nothing  to  earn  these  commissions.  Secondly,  the  small  business  orga- 
nizations would  be  eliminated  due  to  unfair  pricing  advantages  afforded  the 
larger  companies  by  use  of  these  commissions  received." 

F.  A.  Shinnamon  of  F.  A.  Shinuamon  &  Associates,  EUicott  City,  Md.,  stated : 
"Many  chain  stores  would  seek  and  most  candy  manufacturers  would  pay  brok- 
erage, virtually  eliminating  the  broker  from  selling  to  chain  stores." 

Milt  Harshe  of  Milt  Harshe  &  Associates,  Phoenix,  Ariz.,  comments  at  length 
on  the  importance  of  Section  2(c)  :  "I  am  against  deleting  this  section  from  the 
act  Why  should  a  large  chain  store  be  entitled  to  something  they  have  not 
earned?  They  would  not  be  willing  to  pay  me  for  something  I  had  not  earned. 
The  small  brokerage  fee  I  receive  is  paid  to  me  because  I  have  earned  it.  It 
would  certainly  make  conditions  for  the  small  buyer  ju.st  a  little  more  difficult 
because  he  would  be  unable  to  meet  prices  of  the  larger  organizations.  I  feel 
that  I  am  worth  more  to  the  super  chains  than  the  three,  four,  or  five  percent 
fee  that  I  receive.  Our  large  candy  companies  have  grown  to  their  present  size 
because  of  distribution.  Advertising  is  essential,  but  100  percent  distribution  in 
any  given  area  is  beneficial  to  everyone  concerned.  This  can  only  be  accomplished 
by  having  a  broker  salesman  promoting  the  product,  not  by  two  or  three  large 
supermarket  chains  collecting  the  brokerage  fee  and  running  occasional  ads.  The 
small  accounts  would  be  at  the  mercy  of  the  large  chains  as  they  would  be  un- 
able to  buy  quantities  to  compete  with  prices  of  the  super  stores." 

Albert  D.  Krebs  of  Al  Krebs  Brokerage  Co.,  Shawnee  Mission,  Kansas,  .stated : 
"Deletion  of  this  section  would  make  it  impossible  for  independent  retailers  to 
compete  with  the  chain  stores.  It  would  not  result  in  any  lower  consumer  costs, 
because  as  soon  as  small  retail  competition  is  killed,  the  chains  would  adjust  to 
higher  prices." 

Don  Falkowitz  of  F  &  R  Confectionery  Sales,  Inc.,  Syracuse,  N.Y.,  said :  "Un- 
doubtedly the  large  corporate  chains  would  either  form  their  own  buying  com- 
pany or  seek  to  exact  the  broker's  commission  by  refusing  to  do  business  with 
a  so-called  middleman.  This  would  not  only  adversely  affect  the  broker,  but 
the  independent  retailer  as  well  because  he  could  not  exert  the  same  influence 
on  the  manufacturer  as  could  the  corporate  chain." 

Jerry  Hirsch  of  Lone  Star  Candy  Brokerage  Co..  Houston,  Texas,  declared  : 
"The  elimination  of  Section  2(c)  would  eliminate  the  broker  as  he  functions 
today.  I  had  per.sonal  experience  with  a  customer  who  set  up  his  own  brokerage 
firm  with  the  result  that  any  manufacturer  who  made  an  item  similar  to  the 
one  represented  by  this  wholesaler  was  shut  out  of  business  with  this  account. 
If  this  could  happen  with  a  small  customer  in  a  small  town,  the  impact  on  a 
large  chain  or  other  customer  who  had  considerable  leverage  because  of  large 
volume  is  certainly  pretty  obvious.  By  closing  the  broker  out  of  this  area,  vast 
damage  would  al.'^o  be  precipitated  on  the  whole.saler  who  would  not  be  able  to 
compete  in  the  market  place  at  all  since  his  customers  would  be  in  an  uncom- 
petitive position  becau.se  the  direct  buyer  with  the  brokerage  arrangement  would 
have  the  extra  margin  that  the  commission,  now  given  to  the  broker,  would  be 
channeled  into  the  coriwrate  structure.  The  end  result  of  this  would  ultimately 
result  in  the  wholesialer  being  put  out  of  business  as  well  as  all  of  the  small 
independent  retailei-s  because  of  their  inability  to  be  competitive." 

David  L.  Beecher  of  the  Beecher  Company.  York. 'Pa.,  stated:  "The  only  way 
the  manufacturer  could  afford  to  allow  the  five  percent  l)rokerage  fee  is  if  the 
customer  bu.vs  a  substantial  amount.  He  certainly  is  not  going  to  allow  an  addi- 
tional five  percent  for  a  small  order.  As  a  result,  the  .small  dealer  cannot  com- 
pete. Plus  the  fact,  if  the  manufacturer  eliminates  the  broker,  his  own  business 
will  suffer  because  he  will  lose  all  the  smaller  accounts." 

C.  .J.  Fergusen  of  Dehm  &  Co..  Detroit.  Mich.,  declared:  "If  this  section  were 
eliminated,  there  is  no  reason  to  believe  that  the  recipient  would  render  addi- 
tional services.  An  unfair  price  advantage  would  be  permitted.  Companies  would 
reflect  the  brokerage  in  the  delivered  cost  of  candy — nothing  else.  One  large 
discount  chain  has  already  solicited  manufacturers  directly  for  this,  simply  to 
reduce  the  cost  pric  and  allow  them  to  price  lower  than  their  competition." 

.Tames  W.  Allen,  .Jr.,  of  Foote  Brothers  &  Co.,  Norfolk,  Va..  stated:  "The 
deletion  of  Section  2(c)  of  the  Eobin^on-P.^tman  \ot  would  affect  us  srreatly  as 
brokers.  There  have  been  some  buying  groups  that  hnve  been  by-pa.«ising  the 
law,  and  it  has  affected  our  gross  income  greatly,  and  with  the  deletion,  it  would 
be  a  great  loss  financially  to  us.  and  I  urge  that  the  law  not  be  changed  in  any 
way." 
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MANUFAOTUREBS   COMMENTS    ON    SECTION    2  (C) 

Comments  from  candy  manufacturers  on  Section  2(c)  were  of  the  same  gen- 
eral nature.  A  typical  comment  was  that  of  D.  O.  Lynch  of  The  Nestle  Co.,  White 
Plains,  N.T.,  who  said :  "If  buyers  were  not  precluded  from  receiving  the  broker- 
age commission  from  the  seller,  many  buyers  would  succeed  in  collecting  such  a 
commission  by  coloring  or  characterizing  some  of  their  activities  as  those  of  a 
broker.  Some  "buyers,  but  not  all,  would  then  gain  the  advantage  of  a  price  lower 
than  their  competitors.  Such  a  change  would  probably  cause  a  substantial 
weakening  of  brokers  who  perform  a  useful  function,  but  who  would  lose  impor- 
tant revenue." 

Richard  S.  Gates  of  the  Charles  N.  Miller  Co.,  Boston,  Mass.,  said:  "I  believe 
that  Sections  2(c) ,  2(d) ,  and  2(e)  of  the  Robinson-Patman  Act  should  be  retained 
in  their  present  form.  As  a  small  business  concern.  I  believe  our  best  interests  are 
more  often  protected  by  the.se  sections  of  the  act  than  hampered  by  them." 

J.  L.  Kretchmer  of  the  American  Licorice  Co..  San  Francisco.  Calif.,  stated  : 
"Giving  a  selling  commission  to  a  large  buyer  would  give  him  an  unfair  ad- 
vantage over  the  smaller  firm.  It  would  have  the  same  effect  as  selling  two  com- 
peting cu.^tomers  at  different  prices." 

Louis  G.  Shoemaker  of  the  Palmer  Candy  Co..  Sioux  City,  Iowa,  stated :  "It 
is  our  view,  based  on  30  years  in  the  candy  business,  that  the  changes  proi>osed 
woukl  effectively  remove  any  controls  which  the  Robinson-Patman  Act  has  over 
the  buyer-.seller  relationship  in  this  industry.  The.se  controls  are  the  only  things 
which  the  buyers  for  the  volume  confectionery  retailers  and  wholesalers  re- 
spect in  their  dealings  with  suppliers  and  their  representatives.  Removal  of  these 
controls  would  throw  all  the  pressure  of  the  volume  buyer  on  the  seller.  We  are 
satisfied  that  such  conditions  would  leave  the  volume  buyers  with  all  of  the 
advantages  and  the  smaller  buyer,  retail  or  wholesale,  would  .suffer  severely, 
if  they  survived.  The  operations  of  all  but  the  largest  confectionery  suppliers 
would  also  be  seriously  affected." 

A.  Yard  Maxfleld  of  :\Iaxfield  Candy  Co..  Salt  Lake  City.  Utah,  declared :  "If 
this  sectioA  were  deleted,  there  would  be  nothing  but  chaos.  There  would  bp  no 
way  a  manufacturer  could  work  with  a  liroker  and  keep  him  happy  if  all  •  f 
the  large  chains  and  accounts  could  buy  direct  and  receive  the  broker's  discount. 
No  protection  whatsoever  would  be  given  to  the  small  manufacturer.  All  of  the 
big  companies  would  swallow  up  the  small  ones.  It  has  been  small  business  that 
has  made  this  country  great.  To  maintain  honesty  and  integrity  in  business  we 
need  this  law  on  the  books  absolutely  and  positively." 

Robert  .laret  of  .Taret  Imports.  Inc.,  Brooklyn,  N.Y.,  stated :  "The  effect  of 
deleting  Section  2(c)  of  the  Robin.son-Patman  Act  would  be  to  make  the  paying 
of  a  commission  to  the  owner  or  buyer  of  large  firms  a  standard  procedure. 
This  would  not  result  in  any  savings  to  the  consumer,  but  would  work  to  the 
benefit  of  certain  individuals  or  firms,  over  their  small  competitors.  It  would 
also  create  favoritism  on  the  part  of  many  buyers,  for  the  sake  of  commissions, 
rather  than  for  the  price  and  quality  of  a  product.  While  this  does  occur  in  an 
under-handed  manner  today  in  some  instnnces.  legalizing  would  make  it  so 
much  more  widespread  and,  therefore,  so  much  more  detrimental." 

COMMENTS    ON    SECTION    2(d) 

In  regard  to  the  prosposal  to  eliminate  Section  2(d),  most  of  those  replying 
to  our  questionnaire  expressed  views  in  opposition  to  any  change. 

Anthony  .1.  Bonadio  of  Victor  Bonadio.  Inc..  Danbnry,  Conn.,  said :  "The  small 
retailer  could  not  compete.  The  seller  would  by-pass  the  small  retailer  in  favor 
of  large  chains." 

Erwin  A.  :Michelson  of  Gilkin  Brothers,  Newark.  N..T..  said:  "Elimination 
of  this  section  would  benefit  only  the  large  retailers  and  destroy  the  small  in- 
dependent competitors." 

Carl  F.  Vonderhaar  of  Von's  Supply  Co.,  Little  Falls,  Minn.,  said  :  "If  the 
manufacturer  is  interested  in  exposure  of  his  products,  it  should  be  on  a  national 
basis  and  in  nil  outlets  and  should  be  paid  to  anyone  and  everyone." 

Perry  A.  Kiritsy  of  N.  G.  Gurnsey  Co.,  Inc.,  Keene,  N.H.,  said  :  "If  Section 
2(d)  were  eliminated  from  the  Robinson-Patman  Act,  the  large  volume  buyers 
would  be  given  allowances  for  advertising  and  other  services  and  facilities  which 
could  not  be  utilized  by  the  small  independent  firms.  If  eliminated,  it  would  be 
questionable  if  the  allowances  would  be  passed  along  to  the  consumer  also." 

Raymond  Covitz  of  Bay  State  Tobacco  Co.,  Worcester,  Mass.,  stated:  "The 
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buying  practices  would  not  necessarily  change,  and  there  is  really  no  need  to 
change.  As  it  stands  now,  only  the  direct  buyer  with  large  volume  finds  it  profi- 
table to  claim  the  allowances  given." 

Don  Cre.sswell  of  Don  Cresswell  Wholesale,  Inc.,  Casper,  Wyo.,  stated:  "As  an 
ex-newspaperman,  I  am  more  familiar  with  advertising  allowances  in  food  and 
drugs  than  in  candy.  However,  I  know  that  if  discrimination  is  allowed,  discrimi- 
nation will  certainly  exist." 

Earl  Elisco  of  Maywood  Candy  Co.,  Maywood,  111.,  states:  "If  Section  2(d) 
were  eliminated,  it  would  mean  that  manufacturers  would  give  allowances  and 
otiier  services  to  large  retail  buyers  but  not  to  the  wholesalers." 

Joseph  R.  Anderson  of  Anderson-Hayes  Wholesale,  Havre,  Mont.,  stated :  "It 
was  a  long,  hard  fight  to  obtain  the  equality  provided  by  this  section,  and  its 
repeal  would  hurt  most  small  retailers  and  wholesalers." 

Sidney  Brietbart  of  National  Supply  House  Co.,  Inc..  Aberdeen,  IMd.,  declared : 
"If  this  section  were  eliminated,  chaotic  conditions  would  result  in  that  evei-y 
buyer  would  ask  for  undeserved  special  considerations  in  order  to  undercut  com- 
petition. Also,  a  manufacturer  can  favor  one  buyer  to  the  detriment  of  another, 
lender  such  conditions,  an  atmosphere  of  'anything  goes'  would  be  created. 
Indeed,  it  is  estirely  probable  that  extra  special  considerations  could  be  split  be- 
tween the  buyer  and  the  manufacturers'  representative.  Payoffs  for  special  con- 
siderations would  be  common." 

H.  Raymond  Almy  of  Almy  Brothers.  Binghamton,  X.Y.,  stated :  "Giving  adver- 
tising allowances  to  some  and  not  to  others  merely  means  that  the  larger  the 
chain,  the  more  allowances  will  be  offered  to  the  detriment  not  only  of  small 
independents  but  smaller,  independent  type  chains.  It  would  amount  to  a  price 
rebate." 

Arthur  W.  Marshall  of  the  A.  W.  Marshall  Co.,  Salt  Lake  City,  Utah,  stated : 
"If  section  2(d)  were  eliminated,  it  would  enable  the  large  chains  and  the  large 
stores  to  buy  candy  at  a  much  lower  price  than  the  smaller  stores." 

J.  P.  Fritz  of  the  Fritz  Company.  Newport,  Minn.,  said  :  "The  elimination  of 
the  prohibition  of  discrimination  between  buyers  would  be  equally,  disastrous 
for  independent  wholesalers  and  small  retailers,  and  certainly  the  franchise 
groups  would  strongly  benefit  from  the  unfair,  competitive  situation." 

J.  Anthony  Puis.segur  of  the  Candy  Specialty  Co.,  Crowley,  La.,  said  :  "If  one 
buyer  receives  a  .special  advertising  allowance,  and  his  competition  is  denied 
this  allowance,  it  will  weaken  the  buyer  who  does  not  receive  it." 

Max  S.  Bloom  of  S.  Bloom,  Inc..  Chicago,  111.,  said  that  he  was  opposerl  to 
the  elimination  of  Section  2(d)  because  "The  allowance  for  advertising  would 
encourage  chain  and  cooperatives  to  sell  at  lower  prices  to  the  retail  trade. 
Rather  than  use  the  allowances  for  advertising  purposes,  they  would  take  the  so- 
called  'advertising  allowance'  and  u.se  it  to  lower  prices  to  the  retail  customer. 
If  this  type  of  buyer  is  permitted  an  advertising  allowance,  all  types  of  buyers 
should  have  the  same  advantage." 

Louis  H.  Wilhite  of  Wilhite  Tobacco  Co.,  Miami,  Fla..  said:  "I  do  not  feel 
that  repeal  of  Section  2(d)  would  have  as  great  an  impact  on  the  industry 
as  might  be  expected.  It  is  true  at  present  that  the  advertising  allowance  must 
be  made  available  to  all  or  none,  but  the  larger  organization  has  sufficient  buying 
and  selling  power  to  avail  itself  of  the  allowances.  So  if  this  section  were 
repealed,  it  would  permit  the  manufactiirers  to  restrict  their  allowances  to  the 
large  accounts,  so  the  effect  would  remain  the  same." 

Pierre  E.  Chagnon  of  the  Meriden  Candy  &  Tobacco  Co.,  Meriden  Conn.,  stated  : 
"Elimination  of  this  section  would  enable  certain  buyers  to  extract  additional 
moneys  from  the  manufacturer.  This  would  be  a  disadvantage  to  the  small 
operator. 

William  D.  Royce  of  Sheehan  Bros.  &  Hober,  Inc.,  Missoula,  Mont,  is  in 
favor  of  the  elimination  of  Section  2(d).  "I  think  that  there  should  be  a  discrimi- 
nation between  buyers.  Any  manufacturer  that  is  willing  to  pay  or  give 
allowances  for  advertising  and  is  getting  distribution  of  his  products,  especially 
new  ones,  should  be  able  to  offer  special  allowances.  How  many  times  in  the 
last  35  years  have  we  taken  a  new  i>roduct,  gotten  distribution  and  made  a  real 
seller  oiit  of  it,  then  about  the  third  time  around,  everyone  has  the  same  item 
and  no  one  does  anything  with  it?  It  dies  for  everyone  since  it  becomes  a  price 
item." 

BROKER   COMMENTS    ON    SECTION    2(d) 

Brokers  were  also  generally  opposed  to  the  deletion  of  Section  2(d),  as  indi- 
cated by  the  following  comments. 
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Jules  D.  Schwartz  of  the  J.  D.  Schwartz  Co.,  Wyncote,  Pa.,  stated :  "Small 
.stores  which  are  members  of  a  cooperative  or  other  buying  group  would  be  at 
a  tremendous  disadvantage.  As  far  as  the  candy  industry  is  concerned,  we  would 
lose  our  store  merchandising  and  store  promotional  work  for  new  products  and 
for  items  which  have  special  seasonal  promotional  efforts.  This  would  put  the 
burden  on  the  movement  of  candy  to  the  smaller  stores.  The  effect  would  be  such 
that  the  candy  industry  would  lose  favored  positioning  in  stores  and  hence  would 
lose  volume  in  comparison  to  other  products  because  of  not  having  merchandise 
worked  all  the  way  through  on  promotional  effort  to  the  smaller  stores." 

Eugene  A.  Clemens  of  Fun  Brands,  Inc.,  El  Paso,  Texas,  stated:  "If  this 
section  were  eliminated,  the  chain  stores  would  merely  pocket  the  advertising 
allowances  and  do  no  advertising." 

R.  W.  Sproul  of  Jones-Sproul,  Inc.,  Trumansburg,  N.Y.,  said  the  elimination 
of  this  section  would  have  an  adverse  affect  on  the  industry.  "Namely,  an  unfair 
advantage  for  the  large  chains  over  small  accounts  who  do  not  have  the  buying 
capacity  to  compete." 

Elwood  F.  Countess  of  Elwood  F.  Countess  Associates.  Ellicott  City.  Md., 
pointed  out  that  "big  business  would  get  every  advantage  over  the  .small  business. 
Every  manufacturer  naturally  is  interested  in  big  chains  purchasing  from  them, 
and  if  discrimination  is  allowed,  they  will  take  every  advantage  to  get  their 
business." 

Herman  Eitelberg  of  the  National  Confectionary  Salesmen's  A.ssociation  of 
America,  points  out  that  if  all  buyers  did  not  receive  the  same  allowance  for 
advertising  and  other  services,  one  buyer  would  be  getting  an  advantage  that  an- 
other buyer  did  not  receive,  thus  creating  unjust  competition." 

Tom  Gulick  of  Tom  Oulick  Co.,  Dallas,  Texas,  declared  that  "once  again  the 
small  businessman,  lie  he  retailer  or  wholesaler,  would  be  eliminated  because  of 
the  unfair  price  advantages  afforded  the  large  companies  through  discriminatory 
allowances  and  services  received  solely  because  they  were  large  l)uyers," 

Jolm  H.  Bond  of  ,Iohn  T.  Bond  &  Son,  Pasadena,  Calif.,  pointed  out  that  "to 
eliminate  Section  2(d)  could  help  the  manufacturer  ))y  allowing  him  to  concen- 
trate on  certain  accounts." 

Fi'ancis  A.  Shinnamon  of  F.  A.  Sbinnamon  &  Associates,  Ellicott  City,  Md., 
stated:  "Most  allowances  of  this  type  are  false.  Many  are  dummy  services  .set  up 
only  to  receive  special  allowances.  Elimination  of  Section  2(d)  would  favor  chain 
Siorps  and  large  wholesalers." 

Harry  J.  Moore  of  iloore  Brokerage  Co.,  Stone  Mountain,  Ga.,  declared  that 
"advertising  allowances  could  be  indiscriminately  u.sed  to  reduce  prices  to  large 
buyers,  causing  the  elimination  of  many  small  l>usine.s.ses." 

^lel  D.  Catlin  of  Milwaukee,  Wis.,  declared  that  "the  bigger  volume  buyers 
would  get  advantages  although  not  performing  to  the  extent  of  the  allowances." 

Manry  Cook  of  O.  R.  Cook  &  Son,  Columbus,  Ohio,  declared:  "The  'lugs'  would 
receive  the  majority  of  the  allowances,  lia.sed  on  their  buying  power." 

Harvey  N.  Witchei-  of  Harvey  N.  Witcher  &  Associates,  Santa  Ana,  Calif., 
stated:  "Discrimination  in  business  is  no  different  from  discrimination  in  any 
other  segment  of  life.  We  need  to  recapture  and  strengthen  the  quality  of  integrity 
in  business." 

Albert  D.  Krelis  of  Al  Krelis  Brokerage  Co..  Shawnee  Mission.  Kansas,  de- 
clared: "This  would  result  in  many  demands  on  the  manufacturer  that  could 
drive  him  into  bankruptcy." 

Murray  A.  Cohen  of  Murray  A.  Cohen.  Inc..  Cherry  Hill,  N.J..  stated  that  the 
elimination  of  this  section  would  "deprive  the  smaller  businessman  of  the  oppor- 
tunity to  compete  and  would  eventually  drive  him  out  of  business." 

Richard  H.  Lake  of  Robert  E.  Aumann  Co..  Inc..  Indianapolis,  Tnd..  stated: 
"This  would  make  it  difficult  for  whole.calers  to  service  chain  and  co-op  ac- 
counts, especially  the  larger  ones,  who  are  in  a  position  to  give  and  demand  more 
for  advertising." 

.Tohn  A.  Blake  of  Blake  Associates.  San  Francisco.  Calif.,  stated:  "All  cus- 
tomers should  be  treated  equally,  large  or  small.  Why  favor  the  giant?  If  any- 
thing, the  favor  .should  be  to  wholesalers,  not  to  direct  buyers." 

Don  Falkowitz  of  F  &  R  Confectionery  Sales,  Inc.,  Syracuse,  N.Y.,  stated : 
"Large  corporate  chains  would  accrue  the  greatest  share'  of  allowances  due  to 
massive  buying  power.  The  additional  allowances  would  afford  greater  profits  to 
the  chain  vs.  the  independent  who  in  this  case  would  not  nece.ssarily  receive  the 
additional  allowances." 
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David  L.  Beecher  of  The  Beecher  Co.,  York,  Pa.,  stated  :  "The  big:ger  buyers  will 
use  more  advertising  and  will  thus  demand  larger  allowances.  The  small  buyer 
will  not  be  able  to  compete." 

James  W.  Allen,  Jr.  of  Foote  Bro.s.  &  Co..  Norfolk.  Va.,  declared:  "I  hope  Con- 
gress will  not  see  fit  to  change  Section  2(d)  of  the  Robinson-Patman  Act.  This 
would  cau.se  the  small  businessmen,  like  myself,  to  lose  complete  control.  It 
would  be  another  means  of  by-passing  the  small  businessman  and  dealing  direct, 
which  would  not  only  hurt  me.  as  a  small  businessman,  but  all  other  small  busi- 
ne.^ses  which  would  not  get  the  same  treatment  as  is  now  shared  under  the  law." 

COMMENTS   OF   MANUFACTURERS    ON    SECTION    2(d) 

Manufacturers  also  expressed  opposition  to  deletion  of  Section  2(d),  and  a 
typical  comment  was  that  of  J.  L.  Kretchmer  of  the  American  Licorice  Co.,  San 
Francisco,  Oalif.,  who  said :  "I  think  that  American  private  enterprise  is  respon- 
sible for  the  economic  growth  of  this  country.  In  many  ways,  free  enterprise  is 
what  has  made  this  country  great.  Therefore.  I  think  that  American  business  is 
just  as  much  entitled  to  protection  from  discrimination  as  the  American  indi- 
vidual. This  includes  discrimination  on  allowances  given  for  advertising,  serv- 
ices and  facilities,  and  also  when  the  seller  provides  these  services  and  facilities. 
To  rob  American  business  of  its  fair  protection  is  like  killing  the  goose  that  laid 
the  golden  egg." 

A.  Vard  Maxfield  of  Maxfield  Candy  Co..  Salt  Lake  City,  Utah,  said  the  dele- 
tion of  this  section  would  create  chaos.  "How  could  there  ever  be  any  ethics  in 
business?  If  the  floodgates  were  opened,  we  would  have  a  situation  of  dog-eat- 
dog.  Coercion  would  at)ound,  and  there  would  be  no  limit  to  what  would  happen, 
with  the  giants  taking  advantage  of  every  situation  they  could." 

COMMENTS    OF   WHOLESALERS   ON    SECTION    2fe) 

As  to  the  proposed  elimination  of  Section  2(e),  members  of  the  candy  industry 
were  equally  opposed  to  any  changes. 

Anthony  ,J.  Bonadio  of  Victor  Bonadio.  Inc.,  Danbury.  Conn.,  said  if  this  sec- 
tion were  eliminated,  "the  seller  would  favor  the  large  chains  and  thus  afford 
them  better  prices." 

Perry  A.  Kiritsy  of  N.  G.  Gurnsey  Co..  Inc..  Keene.  N.H.,  stated :  "If  Section 
2(e)  were  eliminated,  there  would  be  discrimination  between  the  large  volume 
buyer  and  the  medium  and  small  buyers.  The  large  volume  buyer  would  receive 
buying  allowances  and  other  incentives  over  the  small  buyer  and  the  competitive 
edge  would  be  lost.  The  candy  distribution  system  would  be  weakened  and  even- 
tually it  would  break  down." 

Raymond  Covitz  of  the  Bay  State  Tobacco  Co.,  Worcester,  Mass.,  said:  "The 
buying  practices  would  not  change,  but  why  should  there  be  discrimination  for 
or  against  any  class  of  buyer?  If  allowances  are  not  prohibited,  the  advantage 
goes  to  the  large,  direct-buying  retailer.  If  anything  would  change,  it  would  be 
the  sellers,  who  would  soon  find  themselves  in  a  competitive  jungle." 

Ralph  A.  Schewe  of  the  Merrill  Candy  Co..  Merrill,  Wis.,  stated  :  "Buyers  could 
suggest  and  attempt  to  show  that  the.v  could  provide  their  own  services  usually 
rendered  by  .sellers  more  reasonably  and  thereby  receive  unfair  price  concessions 
based  on  services  whether  rendered  or  not." 

Joseph  R.  Anderson  of  Anderson-Hayes  Wholesale.  Havre.  Mont.,  declared : 
"This  section  protects  the  small  merchant  from  the  buying  powers  of  the  larger 
ones." 

Milton  R.  Gould  of  Paramount  Distributors.  Inc..  Tulsa.  Okla..  .stated  :  "If 
manufacturers  are  allowed  to  give  services  to  the  big  chains,  it  not  only  dis- 
criminates agai\'sr  smaller  accounts,  but  also  prevents  the  local  wholesalers  from 
competing  in  the  chain  outlets." 

II.  Raymond  Almy  of  Almv  Bros..  Binghamton.  N.Y..  declared:  "Buyers  would 
be  putting  tremendous  pressure  upon  sellers  and  would  demand  all  sorts  of 
gifts,  which  is  an  immoral  practice,  lining  the  pockets  of  the  buyer  and  not  re- 
ducing prices  to  the  consumer." 

Arthur  W.  Marshall  of  the  A.  W.  Marshall  Co..  Salt  Lake  City.  Utah,  stated  : 
"If  Section  2(e)  were  eliminated,  the  larger  stores  would  only  buy  and  push 
candy  which  the  manufacturer  would  give  them  an  extra  discount  on." 

J.  P.  Fritz  of  the  Fritz  Company.  Newport.  Minn.,  said :  "Results  here  would 
probably  mean  that  sellers  would  discriminate  against  wholesalers  and  small 
retailers." 
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Arnold  Gordon  of  Jack  Gordon  Tobacco  Co.,  Inc.,  Syracuse,  N.Y.,  stated : 
■'This  could  lead  to  'favorite  sou'  customer.s.  There  are  always  some  buyers  who 
have  an  'in'  with  the  seller  in  .some  way,  and  this  would  tend  to  deepen  that 
practice,  or  perhaps  even  spawn  it." 

J.  Anthony  Puissegur  of  the  Candy  Spelialty  Co.,  Crowley,  La.,  stated :  "This 
would  hurt  the  small  buyer  who  does  not  receive  the  services  and  facilities." 

Lewis  H.  Wilhite  of  Wilhite  Tobacco  Co.,  Miami,  Fla.,  stated :  "Elimination 
of  this  section  would  tend  to  promote  the  most  unfair  competitive  advantage 
of  all.  In  addition  to  the  usual  discounts,  additional  allowances  could  be  claimed 
for  warehousing,  handling,  etc." 

James  R.  Dozier  of  Washburn  Cigar  Co.,  Montgomery,  Ala.,  stated :  "The  big 
buyer  could  use  his  power  and  get  concessions  from  the  manufacturers,  whereas 
the  independents  could  not." 

George  A.  Jones  of  Yankee  Wholesale  Co..  Inc.,  Wiscasset,  Maine,  said :  "The 
whole.saler,  for  his  value  added  service,  accepts  a  partial  partner.ship  with  the 
manufacfui'er  in  promoting  and  proving  the  sales  worth  of  a  given  product. 
He  is  not  looking  for  a  one-shot,  fast-turnover  item  as  the  group  buyer  quite 
often  is.  He  continually  searches  for  products  whose  worth  as  a  staple  or  sea- 
-•ional  regular  can  be  expected.  If,  by  continually  eroding  the  potential  market 
for  the  legitimate  wholesaler  by  permitting  group  retailers  to  coerce  functional 
discounts  for  functions  they  do  not  perform,  it  would  tend  to  eliminate  the 
wholesaler.  And  if  the  wholesalers  were  to  disappear  from  the  distribution 
scene,  our  economy  would  no  longer  be  in  a  position  where  the  small  businessman 
with  a  good  idea  and  some  courage  could  start  in  a  small  way  in  any  facet  of 
manufacturing  or  retailing.  We  must  have  a  healthy  wholesale  distribution 
system  if  we  wish  to  encourage  small  business." 

BROKER   COMMENTS   ON    2(e) 

Brokers  also  expressed  opposition  to  elimination  of  Section  2(e). 

Herman  Eitelberg  of  the  National  Confectionery  Salesmen's  Association  of 
America,  .stated:  "If  there  is  discrimination  among  buyers,  the  favored  one 
would  be  able  to  undersell  the  smaller  businessman  whose  place  of  business 
may  be  only  half  a  block  away  from  the  favored  ojie." 

Jules  Schwartz  of  the  J.  D.  Schwartz  Co..  Wyncote,  Pa.,  said :  "The  seller  who 
provides  services  and  facilities  to  buyers,  if  not  provided  equally  to  all  buyers, 
would  then,  in  essence,  create  special  interests  with  special  accounts.  Therefore, 
you  would  have  unfair  comi)etiti<)n.  and  you  would  have  favoritism  which  would 
be  uncontrollable.  Store  work  and  merchandising  aids  to  large  wholesale  buyers 
and  also  to  large  chains  would  be  channeled  in  that  direction,  and  once  again 
the  scales  would  tip,  as  far  as  candy  is  concerned,  toward  the  larger  accounts. 
Hence,  without  good  distribution  in  all  accounts  which  the  government  has  pro- 
vided for  under  the  Robinson-Patman  Act,  this  would  then  cut  down  on  the 
overall  volume  within  the  industry  because  the  larger  accounts  would  not 
increase  their  scope  enough  to  compensate  for  all  the  loss  of  all  of  the  smaller 
accounts  and  the  distribution  they  offer  to  the  candy  industry." 

Tom  Gulick  of  Tom  Gulick  Co.,  Dallas,  Texas,  said :  "Services  and  facilities 
of  the  seller  are  the  equivalent  of  price  advantages  to  an  account,  and  only 
the  very  large  accounts  would  receive  the  use  of  these  services  and  facilities." 

R.  W.  Sproul  of  Jones-Sproul,  Inc.,  Trumansburg,  N.Y.,  stated :  "I  feel  it  un- 
fair to  penalize  an  account  due  to  the  fact  that  his  volume  doesi  not  allow  him 
to  iverform  in  the  same  manner  as  larger  accounts." 

Jack  J.  Sane  of  J.  J.  Sane  Brokerage.  Kenmore,  N.Y..  stated:  "If  all  .sellers 
could  not  offer  the  same  program  to  all  their  customers,  large  and  small,  it 
certainly  would  not  be  fair.  A  small  manufacturer  who  just  couldn't  include  such 
a  program,  due  to  limited  working  capital,  would  be  foi-ced  out  of  bu.sine.ss." 

Albert  D.  Krebs  of  Al  Krebs  Brokerage  Co.,  Shawnee  Mission,  Kansas,  de- 
clared :  "This  would  abolish  the  healthy  competition  that  we  have  today  and 
end  the  free  enterprise  .system." 

Harry  J.  Moore  of  Moore  Brokerage  Co.,  Stone  Mountain,  Ga.,  stated :  "Large 
chain  buyers  would  be  able  to  demand  greater  services  than  independent  buyers, 
thus  eliminating  services  now  afforded  to  small  businesses?." 

Harvey  X.  Witcher  of  Harvey  X.  Witcher  &  Associates,  Santa  Ana,  Calif., 
said:  "I  see  nothing  wrong  in  a  manufacturer  or  seller  performing  certain 
.services  in  the  way  of  .'special  displays  and  other  merchandising  activities.  How- 
ever, wherever  possible  these  services  should  be  made  available  to  all." 
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David  L.  Beeeher  of  The  Beeeher  Co.,  York,  Pa.,  .stated :  "The  large  buyer 
can  provide  more  services  and  facilities  and  will  demand  larger  allowances. 
A  small  buyer  caunot  compete  and  will  be  eliminated." 

Don  Fjilkowitz  of  F  &  R  Confectionery  Sales,  Inc.,  Syracuse,  X.Y.,  stated : 
"The  elimination  of  Section  2(e)  would  be  disastrous  for  the  Independent 
retailer.  This  would  mean  that  the  manufacturer  could  establish  a  special  pric- 
ing policy  for  certain  national  grocery  chains  to  assure  themselves  of  the  chains' 
business.  Such  practices  would  place  the  small  independent  retailer  at  an  oh- 
viouw  disadvantage  in  term.s  of  his  ability  to  compete." 

C.  J.  Fergusen  of  Dehm  &  Co.,  Detroit,  Mich.,  stated :  "In  maintaining  a  free 
market  for  a  company's  products,  the  seller's  perogative  to  judge  to  whom 
services  will  be  provided  should  be  retained." 

Daniel  R.  Gillett  of  the  Dan  Gillett  Brokerage  Co.,  Pittsburgh.  Pa.,  stated : 
"The  large  chain  store  discount  operation,  supermarket,  chain  drug  and  chain 
variety  stores  buy  directly  from  the  manufacturers  at  the  same  prices  paid 
by  the  wholesaler.  The  large  chains  already  enjoy  a  differential  of  15  to  20 
percent  over  the  small  independent  retailer  who  buys  from  the  wholesaler." 

James  W.  Allen,  Jr..  of  Foote  Bros.  &  Co.,  Norfolk.  Va..  stated  :  "If  this  sec- 
tion were  eliminated,  we  could  not  afford  the  new  demands  put  on  us  by  our 
large  customers." 

COMMENTS    ox    MAINTENANCE    OF   COMPETITION 

As  to  the  proposed  revision  which  would  assume  that  the  survival  of  a  com- 
petitor is  not  significant  to  the  maintenance  of  competition,  wholesalers  had  a 
variety  of  comments. 

Anthony  J.  Bonadio  of  Victor  Bonadio,  Inc.,  Danbury,  Conn.,  declared  that 
"small  business  would  cease  to  exist-" 

Erwin  A.  Michelson  of  Glikin  Bros..  Newark,  N.J.,  said  :  "This  would  cause 
higher  prices  because  no  new  small  competitors  could  get  started,  and  the  prices 
would  ri.se  due  to  the  elimination  of  competition." 

Carl  F.  Vonderhaar  of  Von's  Supply  Co.,  Little  Falls,  IMinn.,  said:  "No  one 
should  be  insignificant.  If  you  destroy  competition  or  deny  equal  opportunity, 
you  are  infringing  on  the  independents'  rights.  The  small  businessman  would  he 
eliminated." 

Raymond  Covitz  of  Bay  State  Tobacco  Co.,  Worce.ster,  Mass..  stated :  "Small 
business  is  still  the  backbone  of  this  country,  and  every  action  which  hurts  small 
business  hurts  the  country.  Has  not  every  Supreme  Court  decision  affirmed  the 
fact  that  large  or  small,  rich  or  poor,  every  citizen  is  entitled  to  the  same 
protection?" 

Ralph  A.  Schewe  of  the  Merrill  Candy  Co..  Merrill,  Wis.,  stated  :  "I  believe 
this  would  lead  to  a  complete  breakdown  of  any  protection  for  smaller  middle- 
men, because  the  large  operators  would  claim  that  they  could  fill  any  void  in 
the  distribution  system.  Large  operators  would  cut  prices  and  try  for  a  lov.er 
price  from  suppliers  in  an  effort  to  eliminate  competition" 

Edwin  L.  Pier!<on,  Jr.,  of  the  Candy  Division  of  Hayden  Flour  Mills,  Tempe. 
Ariz.,  .stated :  "This  would  virtually  eliminate  the  small  wholesaler  in  any  line  of 
business." 

Sidney  Brietbart  of  National  Supply  House  Co..  Inc.,  Aberdeen,  Md.,  said  : 
"The  very  thought  that  a  small  competitor  is  not  entitled  to  the  same  protection 
under  the  law  as  a  large  one  is  abhorrent,  immoral  and  indecent  in  a  democratic 
society,  which  dei>ends  on  the  concept  of  equality  under  the  law.  At  the  very  time 
when  black  members  of  our  society  will  try  to  enter  and  claim  a  stake  of  the 
economic  life,  the  law  should  and  must  shield  the  small  luisinessman  from 
unfair  competition  based  only  on  size.  The  law  may  as  well  provide  more  protec- 
tion for  the  healthy  of  our  society  compared  to  the  sick,  because  they  represent 
the  strength  of  our  country.  God  protect  us  from  this  philosophy  and  legal  system 
whether  in  the  health  or  economic  siiheres." 

Sam  P.  Joseph  of  Joseph  Brothers,  IMonroe.  Mich.,  declared :  "This  is  not  the 
American  way  of  life,  where  we  are  all  supposed  to  be  equal.  I  have  as  much 
right  to  survival  as  my  competitor.  Large  wholesalers  could  move  into  my  area 
and  sell  at  a  loss  for  two  or  three  years  and  drive  us  to  the  wall.  It  would  bo 
unfair  and  un-American." 

H.  Raymond  Alray  of  Almy  Bros.,  Binghamton.  N.T..  statefl :  "It  is  said  that 
this  country  is  a  land  of  opportunity  where  one  has  the  right  to  initiate  a  busi- 
ness and  to  fail  as  well  as  to  be  successful.  The  only  ones  who  could  start  a 
business  would  be  the  giants  with  large  financial  resources.  Everyone  knows, 
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or  should  know,  that  the  more  competition  there  is.  the  better  it  is  for  the  cf)n- 
sumer.  In  time,  the  elimination  of  competition  will  have  the  result  of  higher 
prices.  Large  chains  are  not  necessarily  efficient  and  become  les.s  so  as  competi- 
tion is  reduced." 

Charles  B.  Bair  of  C.  E.  Bair  &  Sons,  Inc.,  Harrisburg,  Pa.,  declared :  "This,  of 
course,  would  drive  the  ismall  ojferator  out  of  business,  and  is  definitely  against 
the  practice  of  free  enterprise.  It  smacks  of  socialism  where  one  large  business 
controls  the  whole  enterprise." 

Arthur  W.  Marshall  of  the  A.  W.  Marshall  Co..  Salt  Lake  City,  Utah,  stated: 
"The  survival  of  a  competitor  is  very  .significant  to  the  maintenance  of  competi- 
tion, particularly  in  the  candy  business  which  is  comprised  of  many  small  whole- 
salers. Repeal  would  mean  the  killing  oft"  of  competition  from  the  small  joltber 
and  the  small  retailer,  which  would  benefit  the  larger  jobber  and  the  giant  retail 
chains." 

Duane  Riedel  of  Candy  Service  Co.,  Aberdeen.  S.  Dak.,  stated :  "In  our 
sparsel.v  populated  part  of  the  country,  the  large  supplier  is  practically  non- 
existent. The  small  jobber  or  retailer  is  needed  to  service  the  few  people  in  a 
large  area." 

Ron  Waldron  of  Waldron  Confectionary,  Inc..  Oak  Park.  111.,  declared  :  "If 
competition  is  so  small,  wliy  remove  the  protection?  Some  protection  helps  to 
encourage  new  business.  It  does  not  guarantee  success,  but  gives  a  new  enter- 
prise a  chance." 

Harold  Wagner,  Jr.  of  the  Wagner  Candy  Co.,  Paducah,  Ky.,  declared :  "In  a 
few  years  this  nation  would  be  served  only  by  a  few  suppliers,  creating  more 
unemployment,  more  vacant  buildings,  and  more  dissolution  of  the  American  peo- 
ple. The  maintenance  of  competition  starts  with  the  smallest  comjietitor.  not 
with  the  largest.  More  often  than  not  it  is  our  small  competitor  who  prevents 
us  from  raising  prices,  rather  than  our  large  competitor." 

J.  Anthony  Puissegur  of  the  Cand.v  Specialty  Co.,  Crowley.  La.,  said  :  "We  can't 
say  that  a  small  buyer  is  insignificant  and  that  he  does  not  deserve  any  protec- 
tion. Many  small  buyers  together  comprise  a  significant  element  of  our  competi- 
tive economy  and  render  a  great  service  to  the  well-being  of  our  country.  They  are 
a  necessary  portion  of  our  economic  and  potential  strength." 

A.  G.  Mason  of  the  Mason  Candy  Co.,  Trinidad,  Colo.,  stated:  "Tlie  assumption 
in  this  proposal  must  be  the  brainchild  of  those  few  who  seek  monopoly,  and 
most  certainly  not  of  small  bu.siness." 

Lewis  H.  Wilhite  of  Wilhite  Tobacco  Co..  Miami,  Fla.,  stated  :  "To  change  this 
section  would  further  reduce  the  number  of  small  businesses  and  allow  a  monop- 
oly by  a  select  few." 

Pierre  E.  Chagnon  of  Meriden  Candy  &  Tobacco  Co.,  Inc.,  Meriden,  Conn., 
stated :  "Any  law  that  will  not  protect  the  small  man  from  the  pressure  of  the 
big  fellow  is  bad,  since  there  are  many  more  small  people  than  big.  I  think  our 
country  was  built  by  small  people.  The  business  that  can  get  special  prices  and 
then  use  them  to  sell  for  less  than  the  small  competition  will  drive  the  small 
out  of  business.  That  is  not  riglit.  It  could  drive  many  of  my  customers  out  of 
business,  since  I  could  not  make  available  to  them  the  same  special  deals." 

BROKER    COMMENTS    OX     MAINTENANCE    OF    COMPETITION 

Among  comments  of  brokers  on  this  point  were  the  following : 

Eugene  A.  Clemens  of  Fun  Brands.  Inc.,  El  Paso,  Texas,  declared:  "The  large 
chains  would  soon  put  the  small  operator  out  of  business." 

Tom  Culick  of  Tom  Oulick  Co.,  Dallas,  Texas,  stated:  "If  the  small  business- 
man has  no  legal  protection  from  the  large  giants,  he  is  eliminated  from  the 
competitive  picture  .solely  on  the  grounds  that  he  does  not  have  the  capital  funds 
to  stay  competitive  and  he  is  not  afforded  the  price  advantages  offered  those 
who  buy  big." 

John*H.  Bond  of  .lohn  T.  Bond  &  Son,  Pasadena,  Calif.,  declared:  "This 
proposal  would  definitely  mean  the  end  of  the  small  wholesaler." 

Mel  Catlin  of  Milwaukee,  Wis.,  .stated :  "I  believe  the  small  candy  distributor 
of  our  indu.stry  would  be  forced  to  the  wall." 

Maury  Cook  of  O.  R.  Cook  &  Son,  Columbu.s,  Ohio,  stated :  "The  little  whole- 
saler would  be  swallowed  up  in  a  very  short  time." 

Harvey  X.  Witcher  of  Harvey  X.  Witcher  &  Associates,  Santa  Ana,  Calif., 
said :  "This  could  be  good  for  business  as  it  w^ould  tend  to  keep  everyone  sharp 
and  on  his  toes." 
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Albert  D.  Krebs  of  Al  Krebs  Brokerage  Co.,  Shawnee  Mission,  Kans.,  stated : 
"This  would  be  the  opening  blow  to  kill  free  enterprise.  Small  competitors  would 
be  the  first  to  go,  followed  by  others  in  order  of  size.  AVe  could  end  up  with 
giants  who  could  control  the  market  as  they  wished.  This  would  really  give  in- 
flation a  boost." 

Daniel  R.  Gillett,  Pittsburgh,  Pa.,  declared :  "Elimination  of  the  small  in- 
dependent kills  initiative  in  business.  It  is  virtually  impossible  to  introduce 
a  new  product  to  a  large  chain  organization  without  large  capital  backing.  The 
small  customer  usually  provides  the  initial  distribution." 

Murray  A.  Cohen  of  Murray  A.  Cohen,  Inc.,  Cherry  Hill,  N.J.,  stated:  "This 
would  drive  the  small  man  out  of  business." 

Don  Falkowitz  of  F  &  R  Confectionery  Sales.  Inc.,  Syracuse,  N.Y.,  declared  : 
"Since  the  Fred  Meyer  decision,  we  have  noted  a  resurgence  of  the  strong,  inde- 
pendent retailer.  One  of  the  main  reasons  for  this  occurrence  is  the  enforcement 
of  Section  2(d).  which  assures  that  all  allowances  and  promotions  be  offered 
to  all  retailers  regardless  of  size." 

David  L.  Beecher  of  The  Beecher  Co.,  York,  Pa.,  said  :  "No  buyer  is  so  small 
that  he  should  not  be  allowed  the  opportunity  to  compete." 

James  W.  Allen,  Jr.,  of  Foote  Bros.  •&  Co..  Norfolk.  Va.,  stated:  "It  must  be 
realized  that  the  small  businessman  is  the  real  backbone  of  the  nation,  and  with- 
out some  protection  from  the  competitive  picture,  he,  like  ourselves,  would  have 
to  go  out  of  business." 

Jules  D.  Schwartz  of  the  J.  D.  Schwartz  Co.,  Wyncote,  Pa.,  declared:  "The 
small  man  definitely  has  to  be  protected,  particularly  in  the  candy  industry,  or 
we  lose  a  vital  force  of  distribution  of  products  in  our  country,  and  this  would 
tend  to  put  a  lid  on  the  growth  of  the  candy  industry." 

ELIMINATION  OF  PROTECTION  FOR  WHOLESALERS'  CUSTOMERS 

The  proposed  changes  in  the  Robinson-Patman  Act  would  eliminate  protection 
for  the  wholesaler's  customers  who  are  in  competition  with  chain  retailers, 
whereas  the  present  Act  says  that  if  the  discrimination  by  the  manufacturer 
w'luld  injure  or  prevent  competition  with  either  of  his  customers  or  vrith  a 
customer  of  any  of  these  customers,  it  is  prohibited.  In  responding  to  the  ques- 
tion as  to  what  effect  the  proposed  change  would  have,  wholesalers  answering 
our  questionnaire  made  the  following  comments  : 

Anthony  J.  Bonadio  of  Victor  Bonadio.  Inc.,  Danbury,  Conn.,  stated :  "This 
would  be  very  unfair  to  small  business,  making  it  harder  to  stay  in  business." 

Erwin  A.  Michelson  of  Glikin  Bros.,  Newark,  N.J.,  said  :  "This  would  abso- 
lutely eliminate  the  small  candy  dealer. 

Carl  F.  V(mderhaar  of  Von's  Supply  Co.,  Little  Falls.  Minn.,  said:  "This  would 
give  an  advantage  to  the  chains  which  is  undeserved,  not  needed  and  ridiculous. 
The  law  should  give  the  small  businessman  and  the  distributor  servicing  him 
preferential  treatment.  Instead  of  this  proposal,  why  not  subsidize  small  busi- 
ness? Has  anyone  looked  at  the  empty  buildings  in  their  town?" 

Raymond  Covitz  of  Bay  State  Tobacco  Co.,  Worcester,  Mass.,  declared  :  "This 
change  would  increase  the  spread  between  prices  the  chains  can  afford  to  charge 
for  their  goods  and  the  price  the  indei)endent  must  charge  for  his  goods.  Tliis 
would  further  injure  the  small  dealer." 

W.  A.  McCarty.  Jr.,  of  McCarty-Hull  Cigar  Co.,  Inc.,  Amarillo,  Texas,  said  : 
"The  independent  retailer  could  not  survive,  which  nieans  that  probably  we 
could  not  survive." 

Ralph  A.  Schewe  of  Merrill  Candy  Co..  Merrill.  Wis.,  declared  :  "I  believe  the 
large  chain  stores  could  ask  for  and  would  get  prices  below  those  of  the  whole- 
saler, based  on  their  size,  and  would  eliminate  retailers  who  depend  on  whole- 
salers for  their  supplies,  because  the  wholesalers  would  not  receive  the  same 
prices  as  the  large  chains  who  are  direct  buyers." 

Edwin  L.  Pierson.  Jr.  of  the  Candy  Division  of  Hayden  Flour  Mills.  Tempe. 
Ariz.,  said :  "Manufacturers  who  are  now  selling  through  wholesalers  would 
immediately  begin  selling  directly  to  retailers.  As  a  wholesaler,  I  therefore 
would  have  no  protection  whatever." 

Joseph  R.  Anderson  of  Anderson-Hayes  Wholesale,  Havre,  Mont.,  said  :  "This 
section  of  the  law  is  the  only  thing  that  lets  many  independent  merchants  sur- 
vive at  present." 

Sidney  Brietbart  of  National  Supjtly  House  Co.,  Inc..  Aberdeen.  Md.,  stated: 
"Many  retailers  would  go  out  of  business  and  wholesalers  would  suffer  as  well. 
;Maiiy  wh(tlesalers  would  have  to  sell  out  to  their  larger  competitors." 
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Sam  P.  Joseph  of  Joseph  Brothers,  Monroe,  Mich.,  said :  "Independent  re- 
tailers woul4  discontinue  sales  of  candy,  leaving  the  candy  business  entirely 
in  the  haods  of  a  few  large  chains  who  would  then  have  such  a  large  volume 
they  cottid  pressure  manufacturers  into  uuheai-d  of  discounts." 

Milton  R.  Gould  of  Paramount  Distributors,  Inc.,  Tulsa,  Okla.,  stated:  "The 
onl'y  practical  elfect  of  this  change  that  I  can  see  is  that  the  manufacturers, 
would  be  dolug  legally  what  they  are  now  doing  illegally." 

Charles  B.  Bair  of  C.  E.  Bair  «&  .Sons,  Inc.,  Harrisburg,  Pa.,  stated:  "Our 
retail  customers  are  already  having  a  tough  time  competing  with  chain  stores. 
This  would  make  it  impo.ssible  if  manufacturers  could  discriminate  further  and 
sell  to  the  customers  of  our  customers." 

J.  P.  Fritz  of  the  Fritz  Company,  Newport,  Minn.,  said :  "This  change  probably 
would  have  very  little  practical  effect  on  the  candy  industry,  as  direct-selling 
manufacturers  are  already,  and  have  for  some  time,  been  offering  special  serv- 
ices and  .si)ecial  discounts  and  other  merchandising  helps  and  sei'vices  which 
are  not  available  to  the  wholesaler  and  the  wholesaler's  customers." 

Arnold  Gordon  of  Jack  Gordon  Tobacco  Co.,  Inc.,  Sj'racuse,  N.Y.,  stated : 
"The  wholesaler's  job  includes  protecting  his  customers  for  what  are  obvious 
reasons.  Without  legal  provisions  banning  unfair  practices,  a  great  many  of 
his  customers  would  lose  competitive  position  in  the  market.  How  long  would 
our  business  survive  with  chain  retailers'?  Laws  should  never  favor  any  one 
group  of  sellers,  buyers,  or  manufacturers." 

Harold  Wagner,  Jr.  of  the  Wagner  Candy  Co.,  Paducah,  Kj'.,  said :  "If  this 
were  changed,  we  would  revert  to  the  condition  we  had  at  the  turn  of  the 
century." 

J.  Anthony  Puissegiir  of  the  Candy  Specialty  Co..  Crowley.  La.,  said :  "Every 
business  deserves  and  is  entitled  to  a  fair  and  just  deal.  By  eliminating  the 
customer  of  the  wholesaler  we  would  be  hurting  the  competitive  phase  of  our 
economy." 

Max  S.  Bloom  of  S.  Bloom.  Inc..  Chicago.  111.,  stated:  "The  small  retailer 
could  not  compete  as  he  would  be  at  a  disadvantage." 

George  A.  Jones  of  Yankee  Wholesale  Co.,  Wiscasset,  Maine,  declared  :  "Knock- 
ing out  the  wording  "or  with  the  customer  of  any  of  these  customers'  would 
seem  to  release  the  manufacturer  from  any  obligation  whatever  to  the  small 
retailer  who  may  handle  only  10  or  1.'5  percent  of  his  total  goods,  but  is  closer - 
to  50  percent  of  the  actual  number  of  outlets  offering  the  goods  for  sale.  I  can 
foresee  that  in  the  candy  industry  a  continual  trend  of  chain  purchasing  at 
a  more  favorable  discount  would  eventually  destroy  the  small  retailers'  will- 
ingness to  be  the  test  market  for  new  items.  Why  should  he  gamble  on  a  new 
item  and  attempt  to  promote  and  merchandise  it  if.  as  soon  as  it  is  proven,  the 
manufacturer  will  permit  the  chains  to  under.sell  him  by  giving  them  the 
wholesaler's  discount  as  well  as  quantity  buying  allowances'?" 

Pierre  E.  Chagnon  of  Meriden  Candy  &  Tobacco  Co.,  Inc.  Meriden,  Conn., 
stated:  "To  make  this  change  would  make  that  part  of  the  law  worthless.  It 
would  permit  discrimination  by  manufacturers." 

brokers'  comments 

On  this  proposed  change  for  the  elimination  of  protection,  for  the  wholesaler's 
customers,  brokers  had  a  variety  of  comments. 

Jack  J.  Sane  of  J.  J.  Sane  Brokerage,  Kenmore,  N.Y.,  said  :  "I  feel  that  the 
wholesale  distributor  should  at  all  times  be  in  a  position  where  he  can  sell  all 
manufacturers'  products  to  his  i-etail  customers  at  a  fair  profit  so  they,  in  turn, 
can  compete  with  the  large  national  retail  chains. 

Herman  Eitelberg  of  the  National  Confectionary  Salesmen's  Association  of 
America  said :  "Our  business  is  such  that  many  retailers  can  buy  direct  from 
manufacturers,  whereas  many  are  dependent  on  wholesalers  for  their  mer- 
chandise. This  being  the  case,  it  is  very  important  that  prices  rejnain  stable 
biith  for  tbe  wholesaler  and  the  large  retailer." 

Hix  F.  Carter  of  Eben  Kawls  &  As.sociates,  Winston-Salemt.N.C,  stated:  "Tbe 
present  act  is  not  unfavorable  to  the  small  or  the  great,  and  it  should  be  allowed 
to  stand  as  it  is." 

Mel  D.  Catlin  of  Milwaukee,  Wis.,  said:  "This  wo^dd-  create  further  damage 
to  small  operators." 

Maury  Cook  of  O.  R.  Cook  &  Son,  Columbus,  Ohio;  stated:  "The wholesaler 
would  lo.se  large  accounts,  and  in  some  cases  they  w.ould:  be  forced  out  of 
business." 
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Harvey  N.  Witcher  of  Harvey  N.  Witcher  &  Associates,  Santa  Ana,  Calif., 
stated  :  "This  would  not  hurt  my  business.  The  wholesalers  in  my  marketing 
areas  are  on  top  of  the  situation.  However,  the  small  wholesaler,  who  cannot 
qualif.v  for  freight  savings  on  quantity  purchasing,  could  have  a  real  dis- 
advantage." 

Albert  D.  Krebs  of  Al  Krebs  Brokerage  Co.,  Shawnee  Mission,  Kans.,  stated : 
"This  proposed  change  would  result  in  large  organizations  demanding  and 
getting  special  treatment  that  in  the  end  would  kill  any  chance  of  smaller 
organizations  competing." 

Richard  H.  Lake  of  Robert  E.  Aumann  Co.,  Inc.,  Indianapolis,  Ind..  stated : 
"The  basic  strength  of  the  brokerage  business  is,  of  course,  with  the  wholesaler. 
This  proposed  change  would  make  the  wholesaler's  task  more  difficult,  and  would 
make  the  introduction  of  new  items  much  more  difficult." 

John  A.  Blake  of  Blake  Associates,  San  Francisco,  Calif.,  said  :  "It  would  force 
more  wholesalers  out  of  business." 

Don  Falkowitz  of  F  &  R  Confectionery  Sales,  Inc.,  Syracuse,  N.Y.,  stated  :  "In 
effect,  the  proposed  changes  would  permit  direct-buying  chains  either  to  under- 
sell or  realize  greater  profits  from  allowances  offered  them,  but  not  passed  on  to 
independent  retailers  by  wholesalers." 

C.  J.  Fergusen  of  Dehm  &  Co..  Detroit,  Mich.,  stated:  "Even  under  the  present 
act,  independent  retailers  are  finding  it  increasingly  difficult  to  compete  with 
chain  stoi-es." 

James  W.  Allen,  Jr.  of  Foote  Bros.  &  Co.,  Norfolk,  Va.,  said :  "Without  some 
protection,  the  small  businessman  is  doomed.  Large  customers  could  sell  the 
low-cost  items  in  the  candy  industry  and  make  it  up  in  otJier  aspects  of  their 
business.  They  would  run  out  the  small  candy  operator  completely." 

COMMENTS     OF    MANUFACTURERS 

Among  comments  by  manufacturers  on  this  proposed  change  affecting  the 
wholesaler's  customers  were  the  following : 

Richard  S.  Gates  of  the  Charles  X.  Miller  Co.,  Boston,  Mass.,  said :  "I  believe 
the  revision  contemplated  would  be  in  order.  I  personally  believe  Justice  Harlan 
was  right  in  his  dissenting  opinion  in  connection  with  the  Fred  Meyer  case.  The 
practical  requirements  of  compliance  with  the  recent  decision  make  promotional 
programs  very  difficult  to  handle  from  the  manufacturer's  standpoint.  In  addi- 
tion, I  should  think  enforcement  would  be  almost  impossible.  It  seems  to  me 
that  the  Supreme  Court  has  gone  beyond  the  original  intent  of  the  act." 

E.  J.  Sittler  of  Mrs.  Sittler's  Candies,  Cicero,  111.,  stated:  "Customers  need 
some  protection  from  large  chains." 

A.  Yard  Maxfield  of  Maxfield  Candy  Co.,  Salt  Lake  City,  Utah,  declared :  "We 
have  had  a  little  experience  the  last  four  years  along  this  line.  A  competitor, 
doing  about  four  times  the  volume  as  we,  reduced  the  price  of  one  item  about 
30  percent  with  only  one  purpose  in  mind  and  that  was  to  take  the  business  away 
from  U.S.  We  were  both  selling  about  the  same  amount,  but  he  had  about  $3  mil- 
lion worth  of  business  in  his  other  lines  to  carry  the  loss  on  this  one  item,  even 
though  it  was  substantial.  The  loss  was  about  .$165,000  a  year  on  $500,000  volume 
of  the  item.  If  we  had  met  his  price,  we  would  have  gone  out  of  business  the  first 
year.  When  we  did  not  meet  his  price,  he  was  able  to  move  in  and  take  most  of 
our  business  away  from  us.  This  was  done  maliciously.  There  are  principles  of 
right  and  wrong,  and  we  need  the.se  laws  on  the  books  to  protect  the  integrity 
of  all  businesses." 

COMMENTS     ON     LIABILITY     OF    THE    BUYER 

In  regard  to  Section  2(f)  of  the  Robinson-Patman  Act,  under  the  suggested 
changes  the  buyer  would  not  be  liable  unless  he  became  a  knov>-ing  accomplice  to 
a  clear  violation.  In  regard  to  this,  wholesalers  had  the  following  comments  : 

Anthony  .1.  Bonadio  of  Victor  Bonadio,  Inc..  Danbury,  Conn.,  said:  "There 
would  be  a  rash  of  violations  by  large  buyers,  claiming  they  did  not  know  there 
was  a  clear  violation." 

Erwin  A.  Michelson  of  Glikin  Bros.,  Newark,  N.J..  said:  "The  large  buyer 
would  get  unbelievable  price  concessions  and  would  increase  his  profit  margins 
considerably." 

Carl  F.  Vonderhaar  of  Ton's  Supply  Co.,  Little  Falls.  Minn.,  declared:  "This 
implies  the  buyer  does  not  know  what  he  is  doing.  If  he  doesn't,  he  won't  hold 
his  job  very  long.  Since  when  is  ignorance  of  the  law  an  excuse?" 
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Perry  A.  Kiritsy  of  N.  G.  Gurnsey  &  Co.,  Inc.,  Keene,  N.H.,  stated:  "Under 
Section  2(f)  of  the  Robinson-Pa tman  Act,  the  buyer  knows  he  is  in  violation  if 
he  receives  concessions  not  allowed  to  others.  If  this  section  were  eliminated,  both 
the  buyer  and  the  manufacturer  would  easily  discriminate." 

Raymond  Covitz  of  the  Bay  State  Tobacco  Co.,  Worcester,  Mass.,  said:  "The 
large"  buyer  would  have  no  compunction  about  demanding  special  concessions, 
realizing  that  his  chance  of  being  held  liable  was  remote." 

Don  Cress  well  of  Don  Cresswell  Wholesale,  Inc.,  Casper,  Wyo.,  stated :  "Igno- 
rance of  the  law  is  no  excuse.  This  would  seem  to  apply  here  as  well  as  to  any 
othei-  violation  of  the  law." 

W.  A.  McCarty,  Jr.  of  MeCarty-Hull  Cigar  Co.,  Inc.,  Amarillo,  Texas,  stated : 
"This  would  result  in  increased  pressure  from  the  big  boys  for  concessions,  which 
they  would  get." 

Ralph  A.  Schewe  of  the  Merrill  Candy  Co.,  ilerrill,  Wis.,  declared :  "The  large 
buyer  could  ask  for  any  concession  and  negotiate  any  deal  favorable  to  him  and 
then  claim  he  knew  nothing  of  a  violation.  He  wouldn't  have  to  ask  the  seller  if 
his  price  was  the  same  as  any  other  buyer's." 

Edwin  L.  Pierson,  Jr.  of  the  Candy  Division  of  Hayden  Flour  Mills,  Tempe, 
Ariz.,  said :  "This  change  would  clear  the  way  for  the  large  buyer  who  could 
accept  any  type  of  extra  concession  and  if  caught,  could  plead  ignorance  of  the 
law.  I  believe  this  would  be  unconstitutional  since  we  cannot  plead  ignorance  of 
the  law  when  a  crime  is  committed." 

Sam  P.  Joseph  of  Joseph  Bros.,  Monroe,  Mich.,  said :  "The  large  buyers  would 
make  a  joke  of  this  .section." 

Charles  B.  Bair  of  C.  E.  Bair  &  Sons,  Inc.,  Harrisburg,  Pa.,  declared:  "If  the 
buyer  is  not  made  liable  for  any  of  these  breaches  of  the  Robinson-Patman  Act, 
he  would  be  making  greater  demands  for  special  concessions  from  the  whole- 
saler or  manufacturer." 

Arthur  W.  Marshall  of  A.  W.  Marshall  Co.,  Salt  Lake  City,  Utah,  said:  "In 
this  event,  the  buyer  for  a  large  firm  would  ask  for  special  concessions  from  the 
manufacturer  and  would  try  to  buy  from  only  those  who  would  give  him  special 
concessions." 

Duane  Riedel  of  the  Candy  Service  Co.,  Aberdeen,  S.  Dak.,  said:  "This  should 
not  be  changed  for  just  plain  common  sense  reasons.  We  are  all  prone  to  accept  a 
better  deal,  or  to  try  and  demand  a  better  deal." 

J.  P.  Fritz  of  the  Fritz  Company,  Newport,  Minn.,  said :  "I  think  very  few 
buyers  would  admit  any  knowledge  of  a  violation,  and  it  would  certainly  be  hard 
to  prove." 

Arnold  Gordon  of  Jack  Gordon  Tobacco  Co.,  Inc.,  Syracuse,  N.Y.,  stated  :  "This 
change  could  make  some  stores  'super  buyers'  and  give  them  the  sense  that  they 
cannot  be  overlooked  in  their  demands.  However,  any  conscientious  seller,  pro- 
viding none  of  the  above  restrictions  are  lifted,  would  not  be  in  a  legal  position 
to  allow  any  special  concessions  to  the  super  buyer,  regardless  of  size.  All  the 
more  reason  not  to  allow  the  demise  of  the  Robinson-Patman  Act  as  now  written. 
This  particular  proposal  is  dependent  upon  all  of  the  foregoing  ones." 

Harold  Wagner,  Jr.  of  the  Wagner  Candy  Co.,  Paducah,  Ky.,  stated :  "This 
change  would  benefit  only  the  dishonest.  We  have  a  good  law  that  does  not  need 
to  be  changed,  if  the  change  would  only  benefit  the  few." 

J.  Anthony  Puissegur  of  the  Candy  Specialty  Co.,  Crowley,  La.,  stated :  "The 
buyer  should  be  held  guilty  if  he  receives  concessions  that  are  discriminatory  in 
violation  of  the  act.  He  is  just  as  guilty  as  the  seller.  The  reason  for  this  section 
was  that  the  large  buyer  was  using  his  power  to  get  discriminatory  allowances.  If 
Section  2(f)  is  revised,  the  same  practice  will  mushroom  again.  The  small  busi- 
nessman is  the  backbone  of  our  country  and  economy.  Let's  not  do  anything  to 
weaken  that  backbone.  Rather,  let  us  strengthen  it." 

Pierre  E.  Chagnon  of  Meriden  Candy  &  Tobacco  Co.,  Meriden,  Conn.,  said :  "If 
the  buyer  knows  he  may  not  be  held  liable  for  a  violation,  he  will  be  more 
demanding  for  special  prices,  special  deals,  etc." 

COMMENTS    OP    BROKERS    ON    LIABILITY   OF    THE   BUYER 

On  this  point,  brokers  had  various  comments. 

Tom  Gulick  of  Tom  Gulick  Co.,  Dallas,  Texas,  said :  "If  anything,  this  section 
should  be  strengthened,  rather  than  weakened.  Every  buyer  is  aware  when  he  is 
receiving  special  favors,  and  he  should  be  deterred  from  Wen  suggesting  that  he 
should  receive  special  concessions  solely  because  his  is  a  large  business." 
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Jules  D.  Schwartz  of  the  J.  D.  Schwartz  Co.,  Wyncote,  Pa.,  said :  "I  think  this 
gets  into  very  fine  lines  of  distinction,  and  it  would  take  court  processes  to  deter- 
mine the  line.  In  other  words,  I  do  not  think  there  would  be  much  of  an  effect 
in  this  particular  case." 

Eugene  A.  Clemens  of  Fun  Brands,  Inc.,  El  Paso,  Texas,  said :  "This  is  the 
same  old  story.  The  large  buyer  would  soon  eliminate  all  of  his  competitors.  We 
need  this  provision." 

Francis  A.  Shinnamon  of  F.  A.  Shinnamon  «&  Associates,  Ellicott  City,  Md., 
said :  "Many  buyers  would  put  the  pressure  on  for  special  allowances  and  many 
manufacturers  would  consent  to  these  demands." 

R.  W.  Sproul  of  Jones-Sproul,  Inc.,  Trumansburg,  N.Y.,  declared :  "I  feel  that 
the  buyer  should  be  liable  whether  it's  knowingly  or  otherwise.  It  should  be  his 
responsibility  to  determine  any  violation." 

Herman  Eitelberg  of  the  National  Confectionery  Salesmen's  Association  of 
America  said :  "This  is  one  of  the  most  important  sections  of  the  law.  If  the 
buyer  knows  that  he  cannot  be  held  liable,  he  will  use  much  greater  persuasion 
to  demand  discriminatory  prices." 

Hix  F.  Carter  of  Eben  Rawls  &  Associates,  Winston-Salem,  N.C.,  stated : 
"This  section  should  not  be  altered.  The  responsibility  needs  to  be  shared  by  the 
buyer  as  well  as  the  seller." 

Maury  Cook  of  O.  R.  Cook  &  Son,  Columbus,  Ohio,  stated :  "If  the  buyer  were 
immune,  he  would  just  look  the  other  way  when  he  received  special  concessions 
and  would  therefore  encourage  this  practice." 

Albert  D.  Krebs  of  Al  Krebs  Brokerage  Co.,  Shawnee  Mission,  Kans.,  stated : 
"To  excuse  a  buyer  who  receives  special  treatment  on  the  premise  that  he  isn't 
aware  of  it  is  like  saying,  'he  didn't  steal  that  chicken,  it  just  followed  him 
home.'  " 

James  W.  Allen,  Jr.  of  Foote  Bros.  &  Co.,  Norfolk,  Va.,  declared :  "As  it  stands 
now,  even  though  the  buyer  knows  that  he  is  liable,  he  still  tries  to  take  advan- 
tage of  evex*y  situation,  and  in  many  cases  knowingly  asks  for  concessions  which 
are  in  violation.  If  the  law  were  changed,  the  buyer  would  be  in  control  of  the 
situation  and  would  make  demands  on  small  manufacturers,  small  brokers  and 
candy  opei-ators  which  they  cannot  financially  stand  and  would  thereby  weaken 
their  position  in  the  economy  of  our  country." 

Murray  A.  Cohen  of  Murray  A.  Cohen,  Inc.,  Cherry  Hill,  N.J.,  declared :  "The 
buyers  would  take  advantage  of  these  loopholes  if  the  law  were  changed," 

Don  Falkowitz  of  F  &  R  Confectionery  Sales,  Inc.,  Syracuse,  N.Y.,  said :  "If 
the  large  buyer  were  not  liable,  he  would  ask  for  as  much  special  consideration 
as  he  could  possibly  get." 

C.  J.  Fergusen  of  Dehm  &  Co.,  Detroit,  Mich.,  declared :  "Both  parties  should 
continue  to  be  held  liable  for  a  violation.  However,  the  buyer  should  be  held 
even  more  responsible  for  his  acts  tlian  the  seller.  The  larger  the  buyer,  the 
greater  pressure  they  are  now  exerting  for  unfair  concession.s." 

Daniel  R.  Gillett  of  Pittsburgh,  Pa.,  declared :  "To  the  ordinary  citizen,  ignor- 
ance of  the  law  is  no  excuse.  Why  should  anyone  assume  that  a  highly  paid  buy- 
ing specialist  wouldn't  realize  when  he  is  cheating?  The  buyers  who  are  hired 
to  extract  special  discounts  from  weak  salesmen  are  thoroughly  trained  in  the 
art  of  burglary,  and  the  veteran  broker  can  spot  them  on  the  first  handshake."    _ 

COMMENTS  OF  MANUFACTTJREES  ON  LIABILITT  OF  THE  BUYER  f 

t 

Among  opinions  expressed  by  manufacturers  on  this  point  were  these  : 

D.  O.  Lynch  of  The  Nestle  Co.,  White  Plains,  N.Y.,  declared :  "Buyers,  being 
only  human,  tend  to  take  the  benefit  of  any  doubt.  The  law  as  presently  written 
reduces  an  area  of  doubt.  The  proposed  change  would  increase  the  area  of  doubt 
and  thereby  increase  the  niunber  of  violations." 

Robert  Jaret  of  Jaret  Imports,  Inc.,  Brooklyn,  N.Y.,  declared :  "It  would  seem 
that  it  is  the  buyer's  obligation  to  understand  possible  violations  of  the  Robin- 
son-Patman  Act  or  any  other  law.  I  personally  feel  that  the  great  majority  of 
buyers  do,  and  this  would  seem  to  give  them  a  chance  to  avoid  penalties  by 
claiming  ignorance  of  the  law." 

EFFECT   ON    COMPETITION    IF   ROBIN SON-PATM AN   ACT   WERE    NULLIFIED 

Wholesalers  who  were  in  business  prior  to  1936,  when  the  Robinson-Patman  t 
Act  became  effective,  were  asked  to  describe  some  of  the  circumstances  which  r 
existed  then  which  are  no  longer  permitted  under  the  law  and  asked  to  express    ► 


1035 

their  opinions  on  what  might  be  the  effect  on  competition  if  such  practices  were 
permitted  today.  Although  most  who  responded  were  not  in  business  in  1936, 
replies  from  those  who  were  included  the  following : 

Perry  A.  Kiritsy  of  N.  G.  Gurnsey  Co.,  Inc.,  Keene,  N.H.,  said :  "Loss  leaders 
were  in  effect  and  very  harmful  to  the  overall  competitive  practice  of  the  eco- 
nomy. If  we  didn't  have  the  law  today,  it  would  lead  into  a  dog-eat-dog  type  of 
business  atmosphere  and  be  harmful.  If  some  of  the  present  practices  of  today's 
big  businesses  are  not  stopped  or  checked,  we  will  have  violations  of  the  present 
law.  For  example,  providing  personnel  services  to  the  large  volume  accounts  on 
a  regular  basis  to  stock  shelves  and  take  inventory.  Also,  to  provide  a  year-round 
salesman  to  attend  meetings  each  month  or  each  week  in  different  cities  or  towns 
of  the  large  chain  buyers." 

Harold  Wagner,  Jr.  of  the  Wagner  Candy  Co..  Paducah,  Ky.,  said :  "My  father 
who  founded  this  company  51  years  ago,  commented.  'Had  it  not  been  for  the 
Robinson-Patman  Act,  myself  and  many  of  my  smaller  customers  probably  would 
not  have  survived,  or  been  able  to  offer  their  customers  the  products  they 
deserved.' " 

A.  G.  Mason  of  the  Mason  Candy  Co.,  Trinidad,  Colo.,  reports :  "Prior  to  the 
Robinson-Patman  Act,  some  small  retailers  bought  candy  bars  by  the  box  from 
some  chain  stores  at  the  exact  same  price  some  manufacturers  were  charging  the 
wholesale  distributor.  There  must  have  been  a  good  brokerage  allowance." 

Max  S.  Bloom  of  S.  Bloom,  Inc.,  Chicago,  111.,  stated:  "We  very  definitely  re- 
member conditions  before  the  Robinson-Patman  Act  was  passed.  For  example, 
when  one  large  company  subsidized  an  account  in  Chicago  to  the  extent  of  a  five 
percent  rebate,  it  nearly  undermined  the  market." 

Pierre  E.  Chagnon  of  Meriden  Candy  &  Tobacco  Co.,  Inc.,  Meriden,  Conn.,  said  : 
"I  was  not  in  business  before  1936.  But  I  do  recall  the  law  was  passed  to  protect 
the  little  guy  from  unfair  practices  which  were  of  benefit  to  large  business.  I 
think  the  small  man  still  needs  this  protection.  In  fact,  more  now  than  at  any 
time." 

COMMENTS   OF  BROKERS   ON   THE  ROBINSON-PATMAN    ACT   IN    GENERAL 

Various  brokers  also  commented  on  this  question. 

R.  W.  Sproul  of  Jones-Sproul,  Inc.,  Trumansburg,  N.Y..  said  :  "I  feel,  as  a 
broker,  that  I  would  be  out  of  business  without  the  Robinson-Patman  Act,  and 
there  would  be  few  if  any  accounts  other  than  chains  who  would,  in  turn,  be 
telling  us  what  they  would  pay  for  the  goods  we  sell." 

Herman  Eitelberg  of  the  National  Confectionery  Salesmen's  Association  of 
America,  who  was  a  candy  broker  in  1936  when  the  Robinson-Patman  Act  was 
passed,  said :  "The  practice  of  large  buyers  before  the  Robinson-Patman  Act  was 
enacted  was  to  request  samples  from  one  manufacturer  and  then  ask  all  com- 
petitors to  quote  on  that  item.  This  forced  prices  down  to  such  an  extent  that 
many  manufacturers,  who  catered  to  large  retail  buyers,  went  bankrupt.  The 
records  will  show  the  truth  of  this  statement.  I  remember  12  of  my  large  cus- 
tomers, who  became  known  as  the  'big  twelve,'  demanding  a  lower  price  for  my 
merchandise  than  I  was  getting  from  my  other  customers.  They  absolutely  re- 
fused to  buy  my  products  unless  I  gave  them  a  better  price.  I  also  remember 
opening  up  a  very  large  account,  for  which  I  received  by  regular  rate  of  com- 
mission, until  one  day  my  principal  told  me  that  he  could  no  longer  pay  me  my 
regular  commi.'^sion  and  that  it  would  be  cut  to  one  percent  because  he  had  to 
make  conces.'^ions  to  that  account.  I  am  against  the  proposed  changes  in  the 
Robinson-Patman  Act,  and  I  think  it  would  be  a  catastrophe  for  our  business  if 
the  act  were  repealed." 

John  A.  Blake  of  Blake  Associates,  San  Francisco,  Calif.,  said:  "In  those 
days,  it  was  a  price  fiasco,  and  the  buyer  with  the  biggest  gun  got  the  best 
prices." 

Daniel  R.  Gillett  of  Pittsburgh,  Pa.,  declared:  "The  Robin;^on-Patman  Act 
would  not  have  been  necessary  if  the  large  outlets  had  not  taken  advantage 
of  their  buying  power  to  seek  an  advantage  over  the  smaller  competitors." 

GENERAL   COMMENTS    ON    PROPOSED    CHANGES 

A  number  of  general  comments  were  received  in  regard  to  the  proposed 
changes  in  the  Robinson-Patman  Act.  Among  them  was  a  letter  from  Louis  H. 
Breading  of  the  Lake  City  Wliolesale  Co.,  Inc.,  War.saw,  Ind..  who  said  :  "I  firmly 
believe  that  the  Robinson-Patman  Act  has  been  a  great  aid  in  protecting  small 
•^'usinesses  from  being  wrecked  by  large  companies.   Buying  practices   of  the 
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large  companies  would  bring  so  many  concessions  from  manufacturers  that 
a  small  operator  could  not  compete  price-wise.  As  the  big  companies  created 
a  monopoly  by  forcing  small  independent  businesses  out  of  operation,  you 
would  find  fewer  and  fewer  people  in  control.  As  control  gets  more  centralized, 
it  becomes  easier  and  easier  for  the  government  to  take  over. 

"Lenin,  in  his  book  years  ago,  said  that  the  reason  America  would  resist 
the  road  to  communism  is  because  of  the  large  number  of  independent  business- 
men. Once  that  obstacle  is  removed,  can  socialism,  a  step  toward  communism, 
be  far  away? 

"The  Robinson-Pa tman  Act  has  done  much  to  prevent  the  elimination  of 
the  small  businessman.  The  big  companies  may  wipe  out  their  competition,  but 
they  cannot  remove  the  function  performed  by  their  competitors.  President 
Nixon,  in  his  State  of  the  Union  message,  set  out  as  a  goal  for  America  in  the 
coming  decade  'new  opportunities  for  ownership.'  How  can  such  a  goal  be 
achieved  in  the  face  of  forces  bent  on  destroying  some  of  the  very  things  that 
help  the  small  independent  businessman  compete  in  the  free  enteri)rise  system? 

"I  therefore  am  opposed  to  the  proposed  changes  in  the  Robinson-Patman  Act." 

J.  L.  Kretchmer  of  the  American  Licorice  Co..  manufacturer  of  San  Francisco, 
Calif.,  said :  "We  consider  the  Robinson-Patman  Act  to  be  of  paramount  im- 
portance to  the  protection  of  the  free  enterprise  system.  Without  it  many 
small  but  efficient  concerns  would  be  forced  out  of  business.  Our  own  industv:^ 
would  be  robbed  of  the  creativity,  innovation,  and  wide  distribution  presently 
provided  by  candy  wholesalers.  New  item  introduction  would  be  restricted  to 
the  bureaucracy  and  red  tape  often  encountered  when  showing  new  .items  to 
large  buying  organizations  resistant  to  change. 

"The  ultimate  penalty  would  be  suffered  by  the  consumer.  He  would  be 
forced  to  select  the  items  he  wanted  to  purchase  only  from  those  the  large  chains 
wanted  to  handle  in  their  stores.  The  small  wholesalers  and  retailers  are  willing 
to  handle  many  items  in  large  demand  that  the  large  buyers  cannot  be  botliered 
with.  These  smnller  operators  ai-e  an  important  link  between  the  producer  and 
the  consumer.  This  line  of  communication  is  very  important  to  new  product 
devplopment  and  new  packaging  ideas. 

"We  do  not  favor  the  proposed  changes  in  the  Robinson-Patman  Act,  and 
v.-e  do  not  favor  repealing  the  act." 

Louis  G.  Shoemaker  of  the  Palmer  Candy  Co..  wholesaler  and  manufacturer 
of  Sioux  City,  Iowa,  said  :  "It  is  our  view,  based  on  30  years  in  the  candy  business, 
tliat  the  proposed  changes  in  the  Rol>inson-Patman  Act  would  effectively  remove 
any  controls  which  the  act  has  over  the  buyer-seller  relationship  in  this  industry. 

"These  conti'ols  are  the  only  thing  that  the  buyers  for  the  volume  confectionery 
retailers  and  wholesalers  respect  in  their  dealings  with  siippliers  and  their  repre- 
sentatives. Removal  of  these  controls  would  throw  all  of  the  pressure  of  the 
volume  buyer  on  the  seller.  We  are  satisfied  that  such  conditions  would  leave 
the  volume  buyers  with  all  of  the  advantages  and  the  smaller  buyer,  retailer 
or  wholesaler,  would  suffer  severely,  if  they  survived.  The  operations  of  all 
Imt  the  largest  confectionery  suppliers  would  also  be  seriously  affected. 

"As  a  regional  candy  manufacturer  and  also  an  area  wholesaler,  we  are  in 
favor  of  leavins:  the  Robinson-Patman  Act  in  effect  as  a  control  against  the  unfair 
demands  of  the  volume  candy  users." 

The  corporation  lawyer  for  Tom  Huston  Peanut  Co..  Columbu.s,  Ga..  J.  Madden 
Hatcher  of  the  law  firm  of  Hatcher.  Stubbs.  Land.  Tlollis  and  Rothschihl  of 
Columbus,  stated:  "If  Section  2(c)  of  the  Robinson-Patman  Act  was  deleted.  I 
think  more  large  buyers  would  possibly  receive  more  brokerage  commissions  and 
other  price  advantages  from  the  seller  than  at  the  present  time.  If  Section  2(d) 
is  eliminated,  I  think  large  buyers  would  receive  more  and  greater  allowances 
than  they  do  now.  If  Section  2(e)  was  eliminatod.  I  think  the  large  buyers 
would  receive  more  and  greater  services  and  facilities  from  sellers  than  at  the 
present  time." 

In  regard  to  the  revision  which  would  assume  that  the  survival  of  a  competi- 
tor is  not  significant  to  the  maintenance  of  competition,  Mi*.  Hatcher  said  :  "I 
think  the  effect  of  this  proposed  revision  would  have  little  practical  effect  on  the 
frequency  and  amount  of  price  discrimination." 

On  the  proposed  change  whicli  would  eliminate  the  protection  for  the  whole- 
saler's customers  in  competition  with  chain  retailers,  :\rr.  Hatcher  said  :  "I  think 
this  proposed  revision  would  cause  large  buyers  to  receive  greater  price  con- 
cessions than  they  do  at  the  present  time." 

In  regard  to  the  changes  proposed  for  Section  2(f).  he  stated:  "I  think  this 
proposed  change  would  have  little  effect  on  the  demands  of  the  large  buyer  for 
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h;i>ecial  concessions,  but  it  might  cause  a  few  timid  buyers   (if  there  are  any) 
of  large  customers  to  demand  more  concessions." 

In  regard  to  circumstances  which  existed  prior  to  1936  and  tlie  possible  effect 
on  competition  if  such  practices  were  permitted  today,  Mr.  Hatcher  said  :  "I  know 
of  hardly  any  circumstances  which  existed  before  1036  which  are  no  longer  prac- 
ticed by  buyers  and  sellers.  I  think  perhaps  if  the  Robinson-Patman  Act  was 
repealed,  the  conscience  of  many  sellers  and  buyers  would  become  less  burdened." 

In  regard  to  whether  or  not  he  favored  the  proposed  changes  and  whether  or 
not  he  favored  rei^ealing  the  Robinson-Patman  Act,  Mr.  Hatcher  said :  "I  do  not 
favor  the  proposed  changes  of  the  act,  but  I  strongly  favor  the  repeal  of  the  whole 
act  because  it  cannot  be  enforced  any  more  than  prohibition  could  be.  It  gives 
great  advantage  to  the  law  violator  over  the  very  few  who  strive  to  comply  with 
the  law." 

Finally,  W.  G.  Fitzgerald  of  Y  &  S  Candies,  Inc.,  manufacturer  of  Brooklyn, 
N.Y..  said:  "We  favor  retention  of  the  Robinson-Patman  Act  without  revision. 

"While  bigness  evolves  naturally  and  expectantly  from  economic  development 
and  consumer  affluence,  it  remains  for  the  small  retailer  and  manufacturer  to 
truly  serve  the  individual  differences  among  a  heterogeneous  society  of  some  200 
million  Americans. 

•'They  alone  offer  flexibility,  convenience,  indi\iduality,  incentive  to  change, 
adaptability,  and  a  stimulus  toward  the  economic  satisfaction  of  consumer  needs 
and  wants  as  they  exist  in  this  massively  segmented  market.  They,  together  with 
their  hundreds  of  thousands  of  colleagues,  carve  out  the  numerous  opportunities 
left  behind  or  overlooked  by  the  giants,  whose  sheer  size  demands  large  quantity 
sales. 

"Any  measures  designed  to  chip  away  the  thinly  protective  armour  of  the  small 
businessmen — as  the  well-financed,  Washington  lobbyists  are  intending  to  do  with 
the  proposed  revisions — portend  of  a  day  not  far  away  when  the  main  thrust  of 
business  will  be  wholly  turned  inward  toward  the  large  investor,  rather  than  the 
current  balance  and  check  system  extant  between  investor  and  consumer. 

"Not  everyone  wants  to  buy  candy  by  the  pound  regardless  of  its  economic 
justification.  Nor  can  every  small  or  even  medium  size  candy  manufacturer  con- 
vert from  an  efficient  brokerage  system  to  a  direct  sales  force.  Nor.  too,  can  the 
many  little  retailers  stand  up  to  constant  pressures  from  the  big  fellows,  should 
those  pressures  gain  encouragement  by  the  elimination  of  the  last  vestiges  of 
protection  at  their  disposal. 

"If  today  we  are  to  accede  completely  to  the  powerful  influence  exerted  by  the 
large  enterprise,  tomorrow  we  will  do  it  unconditionally  by  their  dictates.  Let  the 
law  stand  as  it  is.  Allow  the  piqueing  rivalry  between  bigness  and  smallness  pre- 
vail, and  we  will  all  remain  free  men." 

We  feel  that  Mr.  Fitzgerald's  statement  is  a  fltting  conclusion  to  this  testimony 
and  we  will  not  add  any  further  comment  of  our  own  except  to  say  "thank  you" 
for  bearing  with  us  in  this  lengthy  presentation.  We  hope  that  it  will  serve  to 
convince  you  of  the  importance  that  our  industry  attaches  to  the  preservation 
and  enforcement  of  the  Robinson-Patman  Act.  While  we  do  not  agree  with  those 
who  assert  that  this  law  is  not  being  enforced  and  should  therefore  be  rei)ealed, 
we  do  agree  that  there  are  continuing  violations  which  require  continual  enforce- 
ment effort.  This  is  true  of  any  law  on  the  statute  books. 

AVe  contend  that  as  long  as  the  Robinson-Patman  Act  is  on  the  books  and  a 
diligent  effort  is  made  to  enforce  it,  the  confectionary  industry  will  be  a  better 
industry  and  that  small  business  will  be  protected  from  much  of  the  destructive 
competition  resulting  from  the  existence  of  the  large  mass  buyers  in  our  distribu- 
tion sytsem. 
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Fedeeal  Trade  Commission, 
Washington,  D.C.,  March  4, 1910. 
Hon.  John  D.  Dingell, 

Vhatrman,  Special  Suhcotnmittee  on  Small  Business  and  the  Robinson-Patman 
Act  of  the  Select  Committee  on  Small  Business,  House  of  Representatives, 
Rayhurn  House  Office  Building,  Washington,  B.C. 
Dear  Mr.  Chairman  :  It  was  indeed  a  pleasure  for  me  to  appear  before  your 
subcommittee  on  February  27,  to  present  the  unanimous  statement  of  the  Fed- 
eral Trade  Commission  on  our  enforcement  of  the  Robinson-Patman  Act.  I  par- 
ticularly appreciated  the  very  cordial  and  helpful  spirit  with  which  I  was  re- 
ceived by  your  subcommittee  members. 

During  my  term  here  at  the  Federal  Trade  Commission  I  look  forward  to  re- 
ceiving the  benefit  of  the  views  of  your  committee  on  the  problems  besetting  the 
small  businessman  and  want  to  assure  you  of  the  cooperation  of  this  office  in 
vigorously  carrying  out  our  statutory  mandate. 

In  connection  with  my  appearance  on  February  27,  I  have  noted  that  you 
requested  that  I  supply  certain  materials  to  the  subcommittee.  First  among  these 
was  a  letter  to  the  Assistant  Secretary  for  Science  and  Technology  of  the  United 
States  Department  of  Commerce  concerning  the  strengthening  of  flammability 
standards  in  light  of  the  recent  and  tragic  nursing  home  fire  in  Marietta,  Ohio. 
I  am  happy  to  be  able  to  comply  with  that  request  by  enclosing  a  letter  to  Dr. 
Tribus  which  contains  the  unanimous  recommendations  of  the  Commission  on 
this  matter. 

On  behalf  of  the  subcommittee,  you  also  made  reference  to  your  letter  of  .Jan- 
uary 12,  1970,  in  which  you  ask  us  to  inform  the  committee,  to  the  extent  proper 
and  appropriate,  of  the  status  of  certain  matters  involving  automotive  warehouse 
distributors.  In  my  letter  of  February  2,  1970,  on  this  matter,  I  noted  that  the 
Commission  is  already  looking  into  the  scope  and  significance  of  the  alleged 
practices.  No  separate  investigations  were  therefore  deemed  necessary. 

When  I  appeared  before  the  committee,  you  noted  that  my  reply  on  this  matter 
had  not  been  received.  Inasmuch  as  my  letter  of  February  2  may  have  been 
misdirected,  I  am  enclosing  a  copy. 

I  also  note  that  the  subcommittee  was  interested  in  the  effect  on  the  Commission 
of  the  requirement  by  the  Bureau  of  the  Budget  that  we  request  a  clearance  on 
all  mailings  of  ten  or  more  questionnaires.  On  this  matter  I  am  informed  by  the 
staff:  that  the  clearance  foi-ms  are  not  burdensome  and  that  the  Bureau  of  the 
Budget  routinely  grants  the  request  to  make  such  mailings;  therefore,  such 
inconvenience  as  does  exist  is  minimal. 

The  documents  made  available  to  me  which  pertain  to  softwood  lumber  grading 
practices  have  been  referred  to  the  staff  for  study.  It  may  be  necessary  for  Com- 
mittee and  Commission  staff  members  to  confer  thereon.  You  may  be  assured 
of  our  full  cooperation,  and  a  report  on  this  matter  will  be  furnished  to  you  as 
soon  as  is  possible. 

I  hope  the  above  information  will  be  helpful  and  if  I  may  be  of  further 
assistance,  please  do  not  hesitate  to  let  me  know. 
With  kind  personal  regards. 
Sincerely, 

Caspar  W.  Weinberger,  Chairman. 


Federal  Trade  Commission, 
Washington,  D.C.,  February  26,  1970. 
Hon.  Myron  Tribus, 

Assistant   Secretary   for  Science   and   Technology,   Department   of   Commerce, 
Washington,  D.C. 

Dear  Dr.  Tribus  :  This  supplements  our  letter  of  January  19,  1970,  concern- 
ing the  proposed  flammability  standard  for  carpets  and  rugs. 
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In  light  of  the  recent  and  tragic  nursing  home  fire  in  Marietta,  Ohio,  and  the 
recent  proposed  adoption  of  the  Hill-Burton  Act  flammability  test  and  standards 
by  the  Social  Security  Administration  (see  New  York  Times,  February  15,  1970, 
attached),  the  Commission  submits  the  foUoAving  additional  recommendations 
which  it  requests  be  given  consideration. 

The  Commission  urges  the  Department  of  Commerce  to  adopt  the  Steiner 
Tunnel  Test  and  the  Hill-Burton  Act  standards,  or  comparable  test  and  standards, 
for  as  many  kinds  of  carpeting  as  possible.  The  existence,  use,  and  recent  ex- 
tension of  the  Steiner  Tunnel  Test  and  the  Hill-Burton  Act  standards  illustrate 
that  some  governmental  officials  believe  that  a  much  stricter  standard  and  a 
more  comprehensive  test  than  the  proposed  Commerce  flammability  regulation 
not  only  is  necessary  for  the  public  safety,  but  is  feasible  for  implementation 
and  enforcement.  If  the  Hill-Burton  test  and  standards,  or  a  similar  test  and 
standards,  are  not  practicable  for  all  carpeting  sold  to  the  public,  then,  at  a 
minimum,  they  should  apply  to  all  carpeting  intended  for  use  in  hospitals  and 
nursing  homes  and  in  such  areas  of  all  other  public  facilities  where  the  need 
is  demonstrated. 

In  light  of  the  Marietta,  Ohio,  nursing  home  fire,  the  Commission  is  also 
deeply  concerned  by  the  fact  that  any  proposed  flammability  standard  will  not 
apply  to  carpets  and  rugs  installed  and  in  use  by  the  public  before  the  effective 
date  of  any  regulation — particularly  since  many  carpets  may  be  expected  to 
last  up  to  twenty  years.  The  Commission  would  be  willing  to  join  with  the  De- 
partment in  taking  any  action  necessary  to  remedy  this  situation. 

For  example,  the  Commission  and  the  Department  could  issue  a  joint  press 
release  warning  users  of  the  hazards  of  untested  carpeting.  The  Commission  and 
the  Department  could  also  work  together  to  formulate  a  testing  procedure  for 
carpets  already  in  use  in  public  buildings,  with  a  view  toward  possible  enforce- 
ment action  against  those  who  continue  to  use  untested  or  dangerous  carpeting 
in  places  of  public  gathering. 

Moreover,  to  prevent  further  aggravation  of  this  problem  of  untested  and 
possibly  flammable  carpets  in  use  before  the  proposed  standard's  effective  date, 
the  Commission  urges  that  the  Department  exercise  its  authority  under  Section 
4(b)  of  the  Flammable  Fabrics  Act,  as  amended.  (1)  to  set  the  earliest  possible 
effective  date  for  a  flammability  standard,  and  (2)  to  withdraw  the  exemption 
for  all  carpets  and  rugs  in  inventory  or  with  the  trade  as  of  the  date  on  which 
the  standard  becomes  effective. 

In  the  event  that  the  Department  adopts  differing  tests  or  standards  for  vari- 
ous categories  of  carpeting,  the  Commission  urges  that  the  Department  also 
require  appropriae  labels  that  would  reveal  the  particular  test  and  standard 
which  the  carpet  or  rug  passed,  and  the  flammability  characteristics  which  such 
passage  implies.  Such  a  labeling  requirement  would  allow  a  consumer  to  pur- 
chase a  carpet  to  meet  his  particular  needs  as  to  flammability.  For  example,  a 
consumer  who  has  a  large  number  of  children  might  wish  to  purchase  carpeting 
designed  for  facilities  used  by  the  public. 

The  Commission  has  also  been  informed  that  some  proposals  have  been  re- 
ceived suggesting  exemption  from  the  standard  of  small  bath  mats  and  throw 
rugs  of  less  than  a  particular  dimension.  We  strongly  oppose  any  such  exemp- 
tion. The  clear  intent  of  Congress,  in  enacting  the  amended  law,  was  that  no 
"interior  furnishings"  should  be  exempt  from  the  protection  afforded  the  public 
against  dangerously  flammable  materials. 

By  direction  of  the  Commission. 

Caspar  W.  Weinberger,  Chairman. 


[From  the  New  York  Times,  Feb.  15,  1970] 

U.S.  Units  Act  To  Curb  Carpet  Fires 

By  John  D.  Morris 

Washington. — The  Social  Security  Administration  has  issued  new  flamma)>il- 
ity  standards  for  carpeting  in  the  4,850  nursing  homes  that  qualify  as  extended 
care  facilities  under  the  Medicare  program. 

The  action  was  pi-ompted  by  a  nursing  home  fire  in  Marietta,  Ohio,  that  re- 
sulted in  the  deaths  of  31  elderly  patients  last  month.  Smoke  from  rapidly 
burning  nylon  carpeting  was  blamed  l)y  investigators  for  the  deaths. 

The  Veterans  Administration  is  considering  regulations  to  guard  against 
such  fires  in  its  166  hospitals. 
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The  outlook  for  early  promulgation  of  a  stiff  Federal  standard  for  all  rugs 
and  carpets  sold  in  the  United  States  however,  is  not  good. 

Samples  of  carpeting  from  the  Marietta  facility  passed  tests  specified  by  a 
proposed  standard  that  the  Commerce  Department  published  Dec.  18  under  the 
Flammable  Fabrics  Act  of  1967. 

STIFFEB  RULES  DOUBTED 

Department  oflBcials  expressed  doubts  today  that  the  standard  would  be 
upgraded  before  it  was  put  into  effect,  possibly  in  the  next  month  or  so.  They 
said  it  was  improbable  that  a  stiffer  requirement  could  be  justified  under  the 
law  on  the  basis  of  research  or  investigations  so  far  completed. 

The  department's  interpretation  of  the  law  is  that  no  standard  may  go 
further  than  necessary  to  provide  protection  against  unreasonable  risk.  And 
"reasonable"  protection  must  be  based  on  research  or  investigation,  oflSeials  said. 

Research  now  under  way  by  the  Bureau  of  Standards  is  expected  to  pave  the 
way  for  replacement  of  the  initial  standard  with  a  stiffer  one  in  the  future, 
according  to  ofiicials. 

This  research  involves  tests  in  a  controlled  draft  with  the  carpeting  ex- 
posed to  a  higher  flame  than  is  specified  by  the  pending  standard.  Tests  of  the 
emission  of  smoke  and  toxic  gases  are  also  being  conducted  as  the  possible 
basis  for  a  future  standard. 

The  Social  Security  Administration's  new  regulation  for  Medicare  facilities, 
transmitted  to  field  inspectors  this  weekend,  is  the  same  as  one  specified  for 
hospitals  I'eceiving  Federal  grants  under  the  Hill-Burton  act.  Samples  of  car- 
peting from  the  Marietta  home  failed  the  Hill-Burton  flammability  test. 

CODES  EXEMPT  CARPETING 

The  Social  Security  Administration  already  required  nursing  facilities  qualify- 
ing for  participation  in  Medicare  to  meet  state  and  local  safety  laws  and  fire 
codes.  But  few  if  any  of  those  laws  and  codes  apply  specifically  to  carpeting. 

A  Social  Security  spokesman  said  that  field  inspectors  were  being  instructed 
to  require  the  removal  of  any  carpeting  that  failed  to  meet  Hill-Burton  require- 
ments. 

Present  Veterans  Administration  regulations  contain  no  reference  to  the 
flammability  of  carpeting.  Richard  G.  Bright,  the  agency's  safety  and  fire 
protection  director,  said  the  standard  now  under  consideration  would  bar 
carpeting  from  bedrooms,  hallways  and  other  nursing  care  areas.  Carpeting  else- 
where would  have  to  pass  the  Hill-Burton  test. 

There  is  no  carpeting  in  most  V.A.  hospitals,  but  in  the  last  few  years  a 
number  of  them  have  installed  it.  Mr.  Bright  said. 

Carpeting  for  nearly  all  other  nonmilitary  Federal  buildings  must  meet  a 
standard  fixed  by  the  General  Services  Administration.  This  standard  is  slight- 
ly less  demanding  than  the  one  proposed  by  the  Commerce  Department  under 
the  Flammable  Fabrics  Act. 

Oflicials  of  the  agency  said  its  standard  would  soon  be  brought  into  line  with 
one  now  under  consideration  by  the  American   Society  for  Testing  Materials. 
The  society's  proposed  standard  and  that  of  the  Commerce  Department  are  al- 
most identical. 

The  only  difference  is  that  the  material  must  be  washed,  dry-cleaned  or 
shampooed  before  testing  under  the  department's  proposal.  The  purpose  is  to  re- 
move any  fire-resistant  preparation,  such  as  borax,  that  might  temporarily  re- 
duce the  carpet's  fiammability. 

In  the  test,  known  as  the  Methenamine  Pill  Test,  a  burning  Methenamine 
tablet  is  placed  on  a  sample  of  carpeting  in  a  draft-free  box.  If  the  material 
burns  more  than  three  inches  in  any  direction  it  fails  the  test. 

The  standard  is  "designed  to  eliminate  from  the  marketifhice  carpets  and 
rugs  that  ignite  readily  and  that  propagate  fiame  under  draft-free  conditions," 
according  to  Malcolm  W.  Jensen,  deputy  director  of  the  Applied  Technology 
Institute  of  the  National  Bureau  of  Standards. 

The  Hill-Burton  standard  calls  for  what  is  known  as  the  Steiner  Tunnel 
Test.  A  test  sample  is  mounted  at  the  mouth  of  a  small  furnace  and  exposed  to 
fire.  Observations  are  made  of  the  time  and  distance  of  the  flame  spread. 

A  flame-spread  rating  is  then  assigned  on  a  scale  that  rates  a  noncombustile 
material  as  zero  and  red  oak  flooring  as  100.  The  rating  cannot  exceed  7ij 
under  the  Hill-Burton  standard. 

Underwriters  Laboratories,  Inc.,  tested  samples  of  carpeting  from  the  Mari- 
etta Nursing  Home,  using  both  the  "pill"  and  the  tunnel  methods. 
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In  the  pill  test,  flaming  did  not  propagate  and  the  maximum  char  radius  was 
five-eights  of  an  inch — well  within  the  three-inch  limit. 

In  the  tunnel  test,  flame-spread  ratings  of  105  and  140  were  recorded  for  two 
samples  from  which  the  sponge  rubber  backing  had  been  removed.  A  sample 
with  the  backing  produced  a  rating  of  275. 

With  the  backing,  the  carpeting  produced  three  and  one-half  times  as  much 
smoke  in  four  minutes  as  that  generated  by  red  oak  flooring  in  a  10-minute  test. 

Investigators  of  the  Marietta  fire  blamed  the  flammable  backing  for  the  thick 
smoke  that  asphyxiated  the  patients.  They  also  expressed  belief  that  the  backing 
was  mainly  responsible  for  the  rapid  spread  of  the  flames. 


Federal  Trade  Commission, 
Washington,  D.C.,  February  2, 1970. 
Re  :  Lynchburg  Battery  &  Ignition  Co.,  et  al. 
Hon.  John  D.  Dingell, 

Chairman,  Subcommittee  on  Small  Business,  and  the  Robinson  Patman  Act, 
Select  Committee  on  Small  Business,  House  of  Representatives,  Wash- 
ington, D.C. 

Dear  Mr.  Chairman  :  This  is  in  further  reference  to  your  letter  of  January 
12,  1970,  requesting  the  status  (including  any  investigation  conducted)  of  au 
application  for  complaint  filed  with  the  Commission  on  October  10,  1968,  against 
Lynchburg  Battery  and  Ignition  Company,  Fensky  Auto  Supply,  Motive  Parts 
Warehouse,  Inc.,  National  Bushing  Co.,  Ozark  Automotive  Distributors,  Inc., 
Distributors  Warehouse,  Inc.,  and  Bapco  Warehouse  Company  (purporting  to 
act  as  automotive  warehouse  distributors)  and  their  suppliers. 

The  issue  presented  in  this  application  for  complaint  evolves  from  a  problem 
which  appears  to  be  industrywide  in  the  automotive  replacement  parts  industry. 
More  specifically,  it  involves  the  attempt  by  a  buyer  to  organize  or  become  part 
of  a  purchasing  entity  in  order  to  receive  the  lower  prices  normally  offered  to 
customers  on  a  higher  level  of  distribution  in  the  seller's  regular  distributional 
program. 

Because  the  Commission  already  is  looking  into  the  scope  and  significance  of 
the  alleged  practices,  no  separate  investigations  were  initiated  with  relation  to 
the  instant  application  for  complaint.  I  am  informed  that  this  problem  earlier 
had  been  brought  to  the  attention  of  the  staff  and  the  decision  not  to  initiate 
separate  investigations  at  that  time  was  communicated  to  the  attorney  repre- 
senting the  complainants.  We  anticipate  that  the  questions  raised  will  be  resolved 
promptly. 

I  hope  the  above  information  meets  your  request,  and  if  I  may  be  of  further 
assistance,  please  do  not  hesitate  to  let  me  know. 

With  kind  personal  regards. 
Sincerely, 

Caspar  W.  Weinberger,  Chairman. 


Select  Committee  on  Small  Business, 

House  of  Representatives, 
Washington,  B.C.,  March  9,  1970. 
Hon.  Caspar  W.  Weinberger, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Thank  you  for  sending  me  the  additional  material  for 
our  record  under  cover  of  your  letter  of  March  4.  Your  appearance  before  the 
subcommittee  was  most  helpful.  Your  attitude  of  cooperation  and  candor  bode 
well  for  your  administration  at  the  Commission. 

There  are,  however,  several  matters  that  appear  to  need  further  particulari- 
zation.  It  is  my  hope  that  this  may  be  accomplished  for  the  record  by  this  letter 
and  your  ensuing  reply. 

After  enumerating  the  areas  to  be  covered  by  your  proposed  study  of  the 
Robinson-Patman  Act,  you  stated  that 

"The  Commission  has,  of  course,  unique  capabilities  for  conducting  such  stud- 
ies and  we  fully  intend  to  commit  adequate  staff  to  this  project." 

This  would  seem  to  imply  that  it  will  be  an  "in  house"  study.  You  then  stated, 
however,  that 
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•'We  shall  call  on  the  private  bar  as  well  as  the  academic  and  business  coni- 
mmiities  to  participate  and  suggest  ways  of  designing  the  study  so  as  to  elimi- 
nate institutional  bias  or  predisposition.  The  latter  is  a  most  important  factor 
in  studying  a  subject  so  highly  charged  with  emotional  overtones." 

This  latter  presents  several  ambiguities  upon  careful  rereading.  First,  to  what 
extent  will  the  academic  and  business  communities  participate?  Will  this  be  only 
to  "suggest  ways  of  designing  the  study",  or  will  their  participation  be  broader? 
How  many  members  of  the  private  bar,  the  academic  and  business  communities 
will  participate? 

Although  it  is  impossible  to  ascribe  the  appropriate  degree  of  concern  attached 
to  the  following  question  without  answers  to  the  foregoing  points,  I  am  sure 
you  will  appreciate  my  interest  in  seeking  assurance  that  you  will  see  to  it  that 
those  working  with  the  study  from  the  private  sector  include  supporters  of 
Robinson-Patman  as  well  as  those  noted  for  their  antagonism  toward  the  Act. 
Failure  to  do  this  was  one  of  the  aspects  of  the  ABA  report  which  proved  most 
distressing  to  the  subcommittee. 

Your  cooperation  in  replying  to  these  further  points  is  greatly  appreciated. 
Sincerely, 

John  D.  Dingell,  Chairman. 


Federal  Trade  Commission, 
Washinfftmi,  D.C.,  March  16,  1970. 
Hon.  John  D.  Dingeix, 

Chairman,  Subcommittee  on  Regulatory  and  Enforcement  Agencies,  Select  Com- 
mittee an  Small  Business,  House  of  Representatives,  Washinf/ton,  D.C. 

Dear  Chairman  Dingell  :  Thank  you  for  your  jMarch  9  letter  concerning  the 
proposed  Robinson-Patman  study. 

The  questions  you  raised  about  objectivity  and  impartiality  are  the  very  prob- 
lems which  have  most  concerned  the  Commission  in  our  tirst  discussion  on  how 
to  conduct  the  study.  All  Commissioners  agree  in  principle  on  three  essential 
points:  (1)  that  the  study  be  directed  at  developing  hard  factual  data  and 
sound  policy  rather  than  making  still  another  contribution  to  the  emotionalism 
which  has  surrounded  this  subject;  (2)  to  the  extent  there  is  to  be  outside 
participation,  we  should  have  a  representative  cross-.section  of  opinions;  and  (3) 
the  study  must  be  done  as  quickly  as  possible. 

Within  these  basic  ground  rules,  we  are  still  considering  a  definite  format. 
The  antitrust  bar,  as  well  as  the  bu.siness  and  academic  community  are  being 
asked  to  help  suggest  the  design  of  the  study  and  questionnaires.  We  are  think- 
ing about  contracting  with  a  distinguished,  fair,  and  objective  lawyer  from  tlte 
practicing  bar  or  a  law  school  who  will  help  coordinate  the  study  and  supervise 
the  staff  which  undertakes  it.  Other  alternatives  are  being  considered.  I  will  of 
course  let  you  know  as  soon  as  the  Commission  has  settled  upon  the  best  way 
to  proceed  to  achieve  the  objectives  I  outlined  above. 

Thank  you  again  for  your  courtesy  and  cimsideration  during  my  appearance 
before  the  Subcommittee. 

With  kind  personal  regards, 
Sincerely, 

Caspar  W.  W'einbekger,  Chairman. 


U.S.  Government, 

October  8,  1969. 
Memorandum  to :  Francis  C.  Mayer,  Chief,  Division  of  Discriminatory  Practices. 
From :  Louis  R.  Sernoff,  David  F.  Shores,  attorneys  Division  of  Discriminatory 

Practices. 
Subject :  Voting  records  on  Robinson-Patman  investigations  closed  by  Commission 
action  since  January  1, 1961. 

1.  Total  number  of  Investigations  closed  by  Commission  action,  1303 

2.  Total   votes   cast   by   each    Commissioner   in   favor   of   closing   the   above 
investigations : 

Dixon  llTf)  Reilly 885 

Elman 1168  Anderson 151 

Maclntyre 1125  Kern 54 

Jones    822  Higginbotham    71 

Nicholson    103 
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3.  Total  votes  cast  by  each  Commissioner  against  closing  the  above  investiga- 
tions : 

Dixon  __     4   Maelntyre 36 

Elman    _" 13    Anderson 1 

4  136  investigations  were  closed  by  the  Secretary,  which  indicates  that  no 
Commissioner  objected  to  the  matter  being  closed. 

5.  Due  to  errors  or  omissions  in  the  filling  system,  we  were  unable  to  ascertain 
the  voting  records  in  78  matters  which  had  been  closed. 

In  order  to  expedite  this  assignment  the  names  of  respondents  have  been 
omitted  in  those  instances  where  they  were  unnecessary  to  determine  the  voting 

record. 

Respectfully  submitted, 

Louis  R.  Seknoff, 
David  F.  Shores, 
Attorneys,  Division  of  Discriminatory  Practices. 

Abbreviations 

Ref. Indicates  the  volume  and  page  number  of  Commission  Minutes  where 

the  voting  record  appears. 

F — Indicates  a  vote  in  favor  of  closing. 

A — Indicates  a  vote  against  closing. 

X/A — Indicates  that  the  voting  record  was  not  available,  apparently  due  to 
error  or  omission  in  the  Commission's  filing  system. 

C — Indicates  final  action  by  Commission. 

S — Indicates  final  action  by  Secretary. 

D — Indicates  final  action  by  Director,  Bureau  of  Restraint  of  Trade. 

CPA — Indicates  final  action  by  Chief  Project  Attorney. 

NV — Indicates  no  violation  revealed  by  investigation. 

AVC — Indicates  acceptance  of  Assurance  of  Voluntary  Compliance. 

Cons. — Indicates  consolidation  with  another  file. 

APPENDIX  A.— MATTERS  CLOSED  WITHOUT  COMMISSION  ACTION 

611-0173                                                 611-0806  631-0252 

0180  0816  0263 

0187  0817  641-0027 

0192  0866  0039 

0201  0890  0916 

0202  0892  0252 

0203  0934  0280 

0204  0963  651-0001 

0205  0975  0020 
0219  0990  0029 
0221  1033  0035 
0453  621-0165  0038 
0456  0166  0044 
0460  0167  0052 

0464  0168  0061 

0465  0169  0062 

0466  0182  0063 

0469  0186  0076 

0470  0195  0091 
0479  0133  0111 
0481  0143  0141 
0483  0254  0142 
0485  0275  0143 

0487  0276  0154 

0488  0301  0162 

0489  0310  0171 

0490  0313  661-0048 

0491  0314  0061 

0493  0316  0079 

0494  0903  0111 

0495  0906  0142 

0496  0916  671-0070 

0510  631-0002  0188 

0511  0079  0242 

0516  0082  681-0051 

0517  0096  621-0311 
0533  0106  0417 
0558  0148  641-0026 
0561  0160  0027 
0571  0220  0028 
0578  0221  0029 
0587  0222  0030 
0596  0225  0031 
0800  0236  0032 
0804  0250  0033 


A-7 

APPENDIX  B 
MATTERS  INITIATED  BY  COMMISSION  ACTION 


Mac-  Ander- 

Reference    Dixon      Elman     Intyre     Reilly      Jones      Kern       Secrest   son 


Resolution  authorizing  a  non-public 

investigation  of  Jos.  Schlitz 

BrewingCo 112-95    F  F 

Resolution  authorizing  a  non-public 

investigation  of  Cole  National 

Corp.  and  Independent  Lock 

Co 112-171    F  F 

Resolution  authorizing  a  non-public 

investigation  of  May  Department 

Stores 112-180    F  F 

Resolution  authorizing  an 

investigation  of  producers, 

distributors  and  sellers  of  LP-gas.     113-518  F 

Resolution  authorizing  an 

investigation  of  advertisers, 

sellers  and  shippers  of  food, 

drugs,  cosmetics  and  devices 105-527    F  F 

Resolution  authorizing  an 

investigation  of  manufacturers, 

sellers  and  distributors  of 

tobacco  products 106-374    F  F 

Resolution  authorizing  an 

investigation  into  the  sale  and 

distribution  of  fresh  fruits  and 

vegetables 115-78      F  F 

Resolution  authorizing  an 

investigation  of  distributors  and 

sellers  of  food  products 106-467    F  F 

Resolution  authorizing  an 

investigation  of  Eastman 
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Resolution  authorizing  an 
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Resolution  directing  an  investigation 
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specialty  stores _      106-43    F  F 
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Textile  Fiber 
Products 
Identification 
Act. 


"Person. 


"Fiber. 


"Natural  fiber." 


"Manufactured 
fiber." 


"Yarn." 


"Fabric." 


TEXTILE  FIBER  PRODUCTS 
IDENTIFICATION  ACT 

[Public  Law  85-897,  85th  Congress,  approved  Septem- 
ber 2,  1958  (72  Stat.  1717;  15  U.S.C.  70),  as  amended 
BY  Public  Law  89-35,  89th  Congress,  approved 
June  5,  1965  (79  Stat.  124).] 

an  act  To  protect  producers  and  consumers  against  misbranding  and 
false  advertising  of  the  fiber  content  of  textile  fiber  products,  and  for 
other  purposes. 

Be  it  enacted  hy  the  SeTiate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, That  this  Act  may  be  cited  as  the  "Textile 
Fiber  Products  Identification  Act". 

DEFINITIONS  (72  Stat.  1717;  15  U.S.C.  70). ^ 

Sec.  2.  As  used  in  this  Act — 

(a)  The  Term  "person"  means  an  individual,  partner- 
ship, corporation,  association,  or  any  other  form  of  busi- 
ness enterprise. 

(b)  The  term  "fiber"  or  "textile  fiber"  means  a  unit 
of  matter  which  is  capable  of  being  spun  into  a  yam  or 
made  into  a  fabric  by  bonding  or  by  interlacing  in  a 
variety  of  methods  including  weaving,  knitting,  braid- 
ing, felting,  twisting,  or  webbing,  and  which  is  the  basic 
structural  element  of  textile  products. 

(c)  The  term  "natural  fiber"  means  any  fiber  that 
exists  as  such  in  the  natural  state. 

(d)  The  term  "manufactured  fiber"  means  any  fiber 
derived  by  a  process  of  manufacture  from  any  substance 
which,  at  any  point  in  the  manufacturing  process,  is  not 
a  fiber. 

.(e)  The  term  "yam"  means  a  strand  of  textile  fiber  in 
a  form  suitable  for  weaving,  knitting,  braiding,  felting, 
webbing,  or  otherwise  fabricating  into  a  fabric. 

(f)  The  term  "fabric"  means  any  material  woven, 
knitted,  felted,  or  otherwise  produced  from,  or  in  com- 


1  The  citations  shown  after  each  caption  and  the  notes  in  the  margin 
are  insertions  by  the  editors  of  this  compilation. 
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bination  with,  any  natural  or  manufactured  fiber,  yarn, 
or  substitute  therefor. 

(g)  The  term  "household  textile  articles"  means  arti- 
cles of  wearing  apparel,  costumes  and  accessories,  drap- 
eries, floor  coverings,  furnishings,  beddings,  and  other 
textile  goods  of  a  type  customarily  used  in  a  household 
regardless  of  where  used  in  fact. 

(h)  The  term  '4;extile  fiber  product"  means — 

(1)  any  fiber,  whether  in  the  finished  or  unfin- 
ished state,  used  or  intended  for  use  in  household 
textile  articles ; 

(2)  any  yam  or  fabric,  whether  in  the  finished  or 
unfinished  state,  used  or  intended  for  use  in  house- 
hold textile  articles ;  and 

(3)  any  household  textile  article  made  in  whole 
or  in  part  of  yam  or  fabric ; 

except  that  such  term  does  not  include  a  product  required 

to  be  labeled  under  the  Wool  Products  Labeling  Act  of 

1939. 

■    (i)   The  term  "affixed"  means  attached  to  the  textile 

fiber  product  in  any  manner. 

(j)  The  term  "Commission"  means  the  Federal  Trade 
Commission, 

(k)  The  term  "commerce"  means  commerce  among  the 
several  States  or  with  foreign  nations,  or  in  any  Terri- 
tory of  the  United  States  or  in  the  District  of  Columbia, 
or  between  any  such  Territory  and  another,  or  between 
any  such  Territory  and  any  State  or  foreign  nation  or 
between  the  District  of  Columbia  and  any  State  or  Ter- 
ritory or  foreign  nation. 

(])  The  term  "Territory"  includes  the  insular  posses- 
sions of  the  United  States,  and  also  any  Territory  of  the 
United  States. 

(m)  The  term  "ultimate  consumer"  means  a  person 
who  obtains  a  textile  fiber  product  by  purchase  or  ex- 
change with  no  intent  to  sell  or  exchange  such  textile 
fiber  product  in  any  form. 

MISBRANDING  AND  FALSE  ADVERTISING  DECLARED 
UNLAWFUL  (72  Stat.  1718;  15  U.S.C.  70a). 

Sec.  3.  (a)  The  introduction,  delivery  for  introduction, 
manufacture  for  introduction,  sale,  advertising,  or  offer- 
ing for  sale,  in  commerce,  or  the  transportation  or  causing 
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to  be  transported  in  commerce,  or  the  importation  into 
the  United  States,  of  any  textile  fiber  product  which  is 
misbranded  or  falsely  or  deceptively  advertised  within 
the  meaning  of  this  Act  or  the  rules  and  regulations  pro- 
mulgated thereunder,  is  unlawful,  and  shall  be  an  unfair 
method  of  competition  and  an  unfair  and  deceptive  act 
or  practice  in  conmierce  under  the  Federal  Trade  Com- 
mission Act. 

(b)  The  sale,  offering  for  sale,  advertising,  delivery, 
transportation,  or  causing  to  be  transported,  of  any  tex- 
tile fiber  product  which  has  been  advertised  or  offered  for 
sale  in  commerce,  and  which  is  misbranded  or  falsely  or 
deceptively  advertised,  within  the  meaning  of  this  Act 
or  the  rules  and  regulations  promulgated  thereunder,  is 
unlawful,  and  shall  be  an  unfair  method  of  competition 
and  an  unfair  and  deceptive  act  or  practice  in  commerce 
under  the  Federal  Trade  Commission  Act. 

(c)  The  sale,  offering  for  sale,  advertising,  delivery, 
transportation,  or  causing  to  be  transported,  after  ship- 
ment in  commerce,  of  any  textile  fiber  product,  whether 
in  its  original  state  or  contained  in  other  textile  fiber 
products,  which  is  misbranded  or  falsely  or  deceptively 
advertised,  within  the  meaning  of  this  Act  or  the  rules 
and  regulations  promulgated  thereunder,  is  unlawful, 
and  shall  be  an  unfair  method  of  competition  and  an 
unfair  and  deceptive  act  or  practice  in  commerce  under 
the  Federal  Trade  Commission  Act. 

(d)  This  section  shall  not  apply — 

(1)  to  any  common  carrier  or  contract  carrier  or 
freight  forwarder  with  respect  to  a  textile  fiber 
product  received,  shipped,  delivered,  or  handled  by 
it  for  shipment  in  the  ordinary  course  of  its  business ; 

(2)  to  any  processor  or  finisher  in  performing  a 
contract  for  the  account  of  a  person  subject  to  the 
provisions  of  this  Act  if  the  processor  or  finisher 
does  not  change  the  textile  fiber  content  of  the  textile 
fiber  product  contrary  to  the  terms  of  such  contract ; 

(3)  with  respect  to  the  manufacture,  delivery  for 
transportation,  transportation,  sale,  or  offering  for 
sale  of  a  textile  fiber  product  for  exportation  from 
the  United  States  to  any  foreign  country ; 

(4)  To  any  publisher  or  other  advertising  agency 
or  medium  for  the  dissemination  of  advertising  or 
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promotional  material,  except  the  manufacturer,  dis- 
tributor, or  seller  of  the  textile  fiber  product  to 
which  the  false  or  deceptive  advertisement  relates,  if 
such  publisher  or  other  advertising  agency  or  me- 
dium furnishes  to  the  Commission,  upon  request,  the 
name  and  post-office  address  of  the  manufacturer, 
distributor,  seller,  or  other  persons  residing  in  the 
United  States,  who  caused  the  dissemination  of  the 
advertising  material;  or 

(5)  to  any  textile  fiber  product  until  such  product  fo^«u™g*\°^e^« 
has  been  produced  by  the  manufacturer  or  processor  product, 
in  the  form  intended  for  sale  or  delivery  to,  or  for 
use  by,  the  ultimate  consumer :  Provided^  That  this 
exemption  shall  apply  only  if  such  textile  fiber 
product  is  covered  by  an  invoice  or  other  paper  re- 
lating to  the  marketing  or  handling  of  the  textile 
fiber  product  and  such  invoice  or  paper  correctly 
discloses  the  information  with  respect  to  the  textile 
fiber  product  which  would  otherwise  be  required 
under  section  4  of  this  Act  to  be  on  the  stamp,  tag, 
label,  or  other  identification  and  the  name  and  ad- 
dress of  the  person  issuing  the  invoice  or  paper. 

MISBRANDING  AND  FALSE  ADVERTISING  OF  TEX- 
TILE FIBER  PRODUCTS  (72  Stat.  1719;  79  Stat.  124;  15 
U.S.C.  70b). 

Sec.  4.  (a)  Except  as  otherwise  provided  in  this  Act,  a 
textile  fiber  product  shall  be  misbranded  if  it  is  falsely 
or  deceptively  stamped,  tagged,  labeled,  invoiced,  adver- 
tised, or  otherwise  identified  as  to  the  name  or  amount 
of  constituent  fibers  contained  therein. 

(b)  Except  as  otherwise  provided  in  this  Act,  a  textile  information 
fiber  product  shall  be  misbranded  if  a  stamp,  tag,  label,  on  labei. 
or  other  means  of  identification,  or  substitute  therefor 
authorized  by  section  5,  is  not  on  or  affixed  to  the  product 
showing    in    words    and    figures    plainly    legible,    the 
following : 

(1)  The  constituent  fiber  or  combination  of  fibers 
in  the  textile  fi'ber  product,  designating  with  equal 
prominence  each  natural  or  manufactured  fiber  in 
the  textile  fiber  product  by  its  generic  name  in  the 
order  of  predominance  by  the  weight  thereof  if  the 
weight  of  such  fiber  is  5  per  centum  or  more  of  the 
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total  fiber  weight  of  the  product,  but  nothing  in  this 
section  shall  be  construed  as  prohibiting  the  use  of  a 
nondeceptive  trademark  in  conjunction  with  a  desig- 
nated generic  name:  Provided^  That  exclusive  of 
permissible  ornamentation,  any  fiber  or  group  of 
fibers  present  in  an  amount  of  5  per  centum  or  less 
by  weight  of  the  total  fiber  content  shall  not  be  desig- 
nated by  the  generic  name  or  the  trademark  of  such 
fiber  or  fibers,  but  shall  be  designated  only  as  "other 
fiber"  or  "other  fibers"  as  the  case  may  be,  but  noth- 
ing in  this  section  shall  be  construed  as  prohibiting 
the  disclosure  of  any  fiber  present  in  a  textile  fiber 
product  which  has  a  clearly  established  and  definite 
functional  significance  where  present  in  the  amount 
contained  in  such  product.^ 

(2)  The  percentage  of  each  fiber  present,  by 
weight,  in  the  total  fiber  content  of  the  textile  fiber 
product,  exclusive  of  ornamentation  not  exceeding 
5  per  centum  by  weight  of  the  total  fiber  content: 
Provided^  That,  exclusive  of  permissible  ornamenta- 
tion, any  fiber  or  group  of  fibers  present  in  an 
amount  of  5  per  centum  or  less  by  weight  of  the  total 
fiber  content  shall  not  be  designated  by  the  generic 
name  or  trademark  of  such  fiber  or  fibers,  but  shall 
be  designated  only  as  "other  fiber"  or  "other  fibers" 
as  the  case  may  be,  but  nothing  in  this  section  shall 
be  construed  as  prohibiting  the  disclosure  of  any 
fiber  present  in  a  textile  fiber  product  which  has  a 
clearly  established  and  definite  functional  signifi- 
cance where  present  in  the  amount  stated :  ^  Provided 
further^  That  in  the  case  of  a  textile  fiber  product 
which  contains  more  than  one  kind  of  fiber,  devia- 
tion in  the  fiber  content  of  any  fiber  in  such  product 
from  the  amount  stated  on  the  stamp,  tag,  label,  or 
other  identification  shall  not  be  a  misbranding  under 
this  section  unless  such  deviation  is  in  excess  of  rea- 
sonable tolerances  which  shall  be  established  by  the 
Commission :  AtuI  provided  further^  That  any  such 
deviation  which  exceeds  said  tolerances  shall  not  be 
a  misbranding  if  the  person  charged  proves  that  the 
deviation  resulted  from  unavoidable  variations  in 


'Public  Law  89-35,  79  Stat.  124,  amended  Sec.  4(b)(1)   as  set  forth 
above. 

« As  amended  by  Public  Law  89-35,  79  Stat.  124. 
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manufacture  and  despite  due  care  to  make  accurate 
the  statements  on  the  tag,  stamp,  label,  or  other 
identification. 

(3)  The  name,  or  other  identification  issued  and 
registered  by  the  Commission,  of  the  manufacturer 
of  the  product  or  one  or  more  persons  subject  to  sec- 
tion 3  with  respect  to  such  product. 

(4)  If  it  is  an  imported  textile  fiber  product  the 
name  of  the  country  where  processed  or  manufac- 
tured. 

(c)  For  the  purposes  of  this  Act,  a  textile  fiber  prod- 
uct shall  be  considered  to  be  falsely  or  deceptively  adver- 
tised if  any  disclosure  or  implication  of  fiber  content  is 
made  in  any  written  advertisement  which  is  used  to  aid, 
promote,  or  assist  directly  or  indirectly  in  the  sale  or 
offering  for  sale  of  such  textile  fiber  product,  unless  the 
same  information  as  that  required  to  be  shown  on  the 
stamp,  tag,  label,  or  other  identification  under  section 
4(b)  (1)  and  (2)  is  contained  in  the  heading,  body,  or 
other  part  of  such  written  advertisement,  except  that  the 
percentages  of  the  fiber  present  in  the  textile  fiber  prod- 
uct need  not  be  stated. 

(d)  In  addition  to  the  information  required  in  this  sec- 
tion, the  stamp,  tag,  label,  or  other  means  of  identifica- 
tion, or  advertisement  may  contain  other  information  not 
violating  the  provisions  of  this  Act. 

(e)  This  section  shall  not  be  construed  as  requiring 
the  affixing  of  a  stamp,  tag,  label,  or  other  means  of 
identification  to  each  textile  fiber  product  contained  in  a 
package  if  (1)  such  textile  fiber  products  are  intended 
for  sale  to  the  ultimate  consumer  in  such  package,  (2) 
such  package  has  affixed  to  it  a  stamp,  tag,  label,  or  other 
means  of  identification  bearing,  with  respect  to  the  textile 
fiber  products  contained  therein,  the  information  re- 
quired by  subsection  (b),  and  (3)  the  information  on  the 
stamp,  tag,  label,  or  other  means  of  identification  affixed 
to  such  package  is  equally  applicable  with  respect  to  each 
textile  fiber  product  contained  therein. 

(f)  This  section  shall  not  be  construed  as  requiring 
designation  of  the  fiber  content  of  any  portion  of  fabric, 
when  sold  at  retail,  which  is  severed  from  bolts,  pieces, 
or  rolls  of  fabric  labeled  in  accordance  with  the  provisions 
of  this  section  at  the  time  of  such  sale :  Provided^  That  if 
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any  portion  of  fabric  severed  from  a  bolt,  piece,  or  roll  of 
fabric  is  in  any  manner  represented  as  containing  per- 
centages of  natural  or  manufactured  fibers,  other  than 
that  which  is  set  forth  on  the  labeled  bolt,  piece,  or  roll, 
this  section  shall  be  applicable  thereto,  and  the  informa- 
tion required  shall  be  separately  set  forth  and  segregated 
as  required  by  this  section. 

(g)  For  the  purposes  of  this  Act,  a  textile  fiber  prod- 
uct shall  be  considered  to  be  falsely  or  deceptively 
advertised  if  the  name  or  symbol  of  any  fur-bearing 
animal  is  used  in  the  advertisement  of  such  product  unless 
such  product,  or  the  part  thereof  in  connection  with 
which  the  name  or  symbol  of  a  fur-bearing  animal  is 
used,  is  a  fur  or  fur  product  within  the  meaning  of  the 
Fur  Products  Labeling  Act:  Provided^  however^  That 
where  a  textile  fiber  product  contains  the  hair  or  fiber 
of  a  fur-bearing  animal,  the  name  of  such  animal,  in 
conjunction  with  the  word  "fiber",  "hair",  or  "blend", 
may  be  used. 

(h)  For  the  purposes  of  this  Act,  a  textile  fiber  prod- 
uct shall  be  misbranded  if  it  is  used  as  stuffing  in  any 
upholstered  product,  mattress,  or  cushion  after  having 
been  previously  used  as  stuffing  in  any  other  upholstered 
product,  mattress,  or  cushion,  unless  the  upholstered 
product,  mattress,  or  cushion  containing  such  textile  fiber 
product  bears  a  stamp,  tag,  or  label  approved  by  the 
Commission  indicating  in  words  plainly  legible  that  it 
contains  reused  stuffing. 

REMOVAL  OF  STAMP,  TAG,  LABEL,  OR  OTHER 
IDENTIFICATION  (72  Stat.  1720;  15  U.S.C.  70c). 

Sec.  5.  (a)  After  shipment  of  a  textile  fiber  product 
in  commerce  it  shall  be  unlawful,  except  as  provided  in 
this  Act,  to  remove  or  mutilate,  or  cause  or  participate  in 
the  removal  or  mutilation  of,  prior  to  the  time  any  textile 
fiber  product  is  sold  and  delivered  to  the  ultimate  con- 
sumer, any  stamp,  tag,  label,  or  other  identification  re- 
quired by  this  Act  to  be  affixed  to  such  textile  fiber  prod- 
uct, and  any  person  violating  this  section  shall  be  guilty 
of  an  unfair  method  of  competition,  and  an  unfair  or 
deceptive  act  or  practice,  under  the  Federal  Trade  Com- 
mission Act. 
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(b)  Any  person — 

(1)  introducing,  selling,  advertising,  or  offering 
for  sale,  in  commerce,  or  importing  into  the  United 
States,  a  textile  fiber  product  subject  to  the  provi- 
sions of  this  Act,  or 

(2)  selling,  advertising,  or  offering  for  sale  a 
textile  fiber  product  whether  in  its  original  state  or 
contained  in  other  textile  fiber  products,  which  has 
been  shipped,  advertised,  or  offered  for  sale,  in  com- 
merce. 

may  substitute  for  the  stamp,  tag,  label,  or  other  means  onabei" 
of  identification  required  to  be  affixed  to  such  textile 
product  pursuant  to  section  4(b),  a  stamp,  tag,  label,  or 
other  means  of  identification  conforming  to  the  require- 
ments of  section  4(b),  and  such  substituted  stamp, 
tag,  label,  or  other  means  of  identification  shall  show  the 
name  or  other  identification  issued  and  registered  by  the 
Commission  of  the  person  making  the  substitution. 

(c)  If  any  person  other  than  the  ultimate  consumer  ^^°^|°gg 
breaks  a  package  which  bears  a  stamp,  tag,  label,  or  other 
means  of  identification  conforming  to  the  requirements 

of  section  4,  and  if  such  package  contains  one  or  more 
units  of  a  textile  fiber  product  to  which  a  stamp,  tag, 
label,  or  other  identification  conforming  to  the  require- 
ments of  section  4  is  not  affixed,  such  person  shall  affix  a 
stamp,  tag,  label,  or  other  identification  bearing  the 
information  on  the  stamp,  tag,  label,  or  other  means  of 
identification  attached  to  such  broken  package  to  each 
unit  of  textile  fiber  product  taken  from  such  broken 
package. 

RECORDS  (72  Stat.  1721;  15  U.S.C.  70d). 

Sec.  6  (a)  Every  manufacturer  of  textile  fiber  prod- 
ucts subject  to  this  Act  shall  maintain  proper  records 
showing  the  fiber  content  as  required  by  this  Act  of  all 
such  products  made  by  him,  and  shall  preserve  such  rec- 
ords for  at  least  three  years. 

(b)  Any  person  substituting  a  stamp,  tag,  label,  or 
other  identification  pursuant  to  section  5(b)  shall  keep 
such  records  as  will  show  the  information  set  forth  on  the 
stamp,  tag,  label,  or  other  identification  that  he  removed 
and  the  name  or  names  of  the  person  or  persons  from 
whom  such  textile  fiber  product  was  received,  and  sha;ll 
preserve  such  records  for  at  least  three  years. 
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(c)  The  neglect  or  refusal  to  maintain  or  preserve  the 
records  required  by  this  section  is  unlawful,  and  any 
person  neglecting  or  refusing  to  maintain  such  records 
shall  be  guilty  of  an  unfair  method  of  competition,  and 
an  unfair  or  deceptive  act  or  practice,  in  commerce,  under 
the  Federal  Trade  Commission  Act. 

ENFORCEMENT  OF  THE  ACT  (72  Stat.  1721 ;  15  U.S.C. 
70e). 

Sec.  7.  (a)  Except  as  otherwise  specifically  provided 
herein,  this  Act  shall  be  enforced  by  the  Federal  Trade 
Commission  under  rules,  regulations,  and  procedure  pro- 
vided for  in  the  Federal  Trade  Commission  Act. 

(b)  The  Commission  is  authorized  and  directed  to 
prevent  any  person  from  violating  the  provisions  of  this 
Act  in  the  same  manner,  by  the  same  means,  and  with  the 
same  jurisdiction,  powers,  and  duties  as  though  all  appli- 
cable terms  and  provisions  of  the  Federal  Trade  Com- 
mission Act  were  incorporated  into  and  made  a  part  of 
this  Act;  and  any  such  person  violating  the  provisions 
of  this  Act  shall  be  subject  to  the  penalties  and  entitled 
to  the  privileges  and  immunities  provided  in  said  Federal 
Trade  Commission  Act,  in  the  same  manner  by  the  same 
means,  and  with  the  same  jurisdiction,  powers,  and  duties 
as  though  the  applicable  terms  and  provisions  of  the  said 
Federal  Trade  Commission  Act  were  incorporated  into 
and  made  a  part  of  this  Act. 

(c)  The  Commission  is  authorized  and  directed  to 
make  such  rules  and  regulations,  including  the  establish- 
ment of  generic  names  of  manufactured  fibers,  under  and 
in  pursuant  of  the  terms  of  this  Act  as  may  be  necessary 
and  proper  for  administration  and  enforcement. 

(d)  The  Commission  is  authorized  to  cause  inspec- 
tions, analyses,  tests,  and  examinations  to  be  made  of  any 
product  subject  to  this  Act. 

INJUNCTION  PROCEEDINGS  (72  Stat.  1721;  15  U.S.C. 
70f). 

Sec.  8.  Whenever  the  Commission  has  reason  to 
believe — 

(a)  that  any  person  is  doing,  or  is  about  to  do,  an 
act  which  by  section  3,  5,  6,  9,  or  10(b)  is  declared 
to  be  unlawful ;  and 
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(b)  that  it  would  be  to  the  public  interest  to 
enjoin  the  doing  of  such  act  until  complaint  is  issued 
by  the  Commission  under  the  Federal  Trade  Com- 
mission Act  and  such  complaint  is  dismissed  by  the 
Commission  or  set  aside  by  the  court  on  review  or 
until  an  order  to  cease  and  desist  made  thereon  by 
the  Commission  has  become  final  within  the  meaning 
of  the  Federal  Trade  Commission  Act, 
the  Commission  may  bring  suit  in  the  district  court  of  the 
United  States  or  in  the  United  States  court  of  any  Terri- 
tory, for  the  district  or  Territory  in  which  such  person 
resides  or  transacts  business,  to  enjoin  the  doing  of  such 
act  and  upK)n  proper  showing  a  temporary  injunction  or 
restraining  order  shall  be  granted  without  bond. 

EXCLUSION  OF  MISBRANDED  TEXTILE  FIBER  PROD- 
UCTS (72  Stat.  1722 ;  15  U.S.C.  70g) . 

Sec.  9.  All  textile  fiber  products  imported  into  the 
United  States  shall  be  stamped,  tagged,  labeled,  or  other- 
wise identified  in  accordance  with  the  provisions  of  sec- 
tion 4  of  this  Act,  and  all  invoices  of  such  products  re- 
quired pursuant  to  section  484  of  the  Tariff  Act  of  1930, 
shall  set  forth,  in  addition  to  the  matter  therein  specified, 
the  information  with  respect  to  said  products  required 
under  the  provisions  of  section  4(b)  of  this  Act,  which 
information  shall  be  in  the  invoices  prior  to  their  certi- 
fication, if  such  certification  is  required  pursuant  to  sec- 
tion 484  of  the  Tariff  Act  of  1930.  The  falsification  of,  or 
failure  to  set  forth  the  required  information  in  such  in- 
voices, or  the  falsification  or  perjury  of  the  consignee's 
declaration  provided  for  in  section  485  of  the  Tariff  Act 
of  1930,  insofar  as  it  relates  to  such  information,  is  unlaw- 
ful, and  shall  be  an  unfair  method  of  competition,  and  an 
unfair  and  deceptive  act  or  practice,  in  commerce  under 
the  Federal  Trade  Commission  Act ;  and  any  person  who 
falsifies,  or  perjures  the  consignee's  declaration  insofar  as 
it  relates  to  such  information,  may  thenceforth  be  pro- 
hibited by  the  Commission  from  importing,  or  partici- 
pating in  the  importation  of,  any  textile  fiber  product 
into  the  United  States  except  upon  filing  bond  with  the 
Secretary  of  the  Treasury'  in  a  sum  double  the  value  of 
said  products  and  any  duty  thereon,  conditioned  upon 
compliance  with  the  provisions  of  this  Act.  A  verified 
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statement  from  the  manufacturer  or  producer  of  such 
products  showing  their  fiber  content  as  required  under 
the  provisions  of  this  Act  may  be  required  under  regula- 
tion prescribed  by  the  Secretary  of  the  Treasury. 

GUARANTY  (72  Stat.  1722;  15  U.S.C.  70h). 

Sec.  10.  (a)  No  person  shall  be  guilty  of  an  unlawful 
act  under  section  3  if  he  establishes  a  guaranty  received 
in  good  faith,  signed  by  and  containing  the  name  and  ad- 
dress of  the  person  residing  in  the  United  States  by  whom 
the  textile  fiber  product  guaranteed  was  manufactured 
or  from  whom  it  was  received,  that  said  product  is  not 
misbranded  or  falsely  invoiced  under  the  provisions  of 
this  Act.  Said  guaranty  shall  be  (1)  a  separate  guaranty 
specifically  designating  the  textile  fiber  product  guaran- 
teed, in  which  case  it  may  be  on  the  invoice  or  other 
paper  relating  to  said  product;  or  (2)  a  continuing  guar- 
anty given  by  seller  to  the  buyer  applicable  to  all  textile 
fiber  products  sold  to  or  to  be  sold  to  buyer  by  seller  in  a 
form  as  the  Commission,  by  rules  and  regulations,  may 
prescribe;  or  (3)  a  continuing  guaranty  filed  with  the 
Commission  applicable  to  all  textile  fiber  products  han- 
dled by  a  guarantor  in  such  form  as  the  Commission  by 
rules  and  regulations  may  prescribe. 

(b)  The  furnishing  of  a  false  guaranty,  except  where 
the  person  furnishing  such  false  guaranty  relies  on  a 
guaranty  to  the  same  effect  received  in  good  faith  signed 
by  and  containing  the  name  and  address  of  the  person 
residing  in  the  United  States  by  whom  the  product  guar- 
anteed was  manufactured  or  from  whom  it  was  received, 
is  unlawful,  and  shall  be  an  unfair  method  of  competi- 
tion, and  an  unfair  and  deceptive  act  or  practice,  in  com- 
merce, within  the  meaning  of  the  Federal  Trade 
Commission  Act. 

CRIMINAL  PENALTY  (72  Stat.  1723;  15  U.S.C.  70i). 

Sec.  11.  (a)  Any  person  who  willfully  does  an  act 
which  by  section  3,  5,  6,  9,  or  10(b)  is  declared  to  be 
unlawful  shall  be  guilty  of  a  misdemeanor  and  upon  con- 
viction shall  be  fined  not  more  than  $5,000  or  be  impris- 
oned not  more  than  one  year,  or  both,  in  the  discretion 
of  the  court:  Provided^  That  nothing  in  this  section 
shall  limit  any  other  provision  of  this  Act. 
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(b)  Wlienever  the  Commission  has  reason  to  believe 
that  any  person  is  ^ilty  of  a  misdemeanor  under  this 
section,  it  may  certify  all  pertinent  facts  to  the  Attorney 
General.  If,  on  the  basis  of  the  facts  certified,  the  At- 
torney General  concurs  in  such  belief,  it  shall  be  his  duty 
to  cause  appropriate  proceedings  to  be  brought  for  the 
enforcement  of  the  provisions  of  this  section  against  such 
person. 

EXEMPTIONS  (72  Stat.  1723;  15  U.S.C.  70j). 

Sec.  12.  (a)  None  of  the  provisions  of  this  Act  shall 
be  construed  to  apply  to — 

(1)  upholstery  stuffing,  except  as  provided  in  sec- 
tion 4(h)  ; 

(2)  outer  coverings  of  furniture,  mattresses,  and 
box  springs; 

(3)  linings  or  interlinings  incorporated  primarily 
for  structural  purposes  and  not  for  warmth ; 

(4)  filling  or  padding  incorporated  primarily  for 
structural  purposes  and  not  for  warmth ; 

(5)  stiff enings,  trimmings,  facings,  or  interfac- 
ings; 

(6)  backings  of,  and  paddings  or  cushions  to  be 
used  under,  floor  coverings ; 

(7)  sewing  and  handicraft  threads; 

(8)  bandages,  surgical  dressings,  and  other  textile 
fiber  products,  the  labeling  of  which  is  subject  to  the 
requirements  of  the  Federal  Food,  Drug  and  Cos- 
metic Act  of  1938,  as  amended ; 

(9)  waste  materials  not  intended  for  use  in  a  tex- 
tile fiber  product ; 

(10)  textile  fiber  products  incorporated  in  shoes 
or  overshoes  or  similar  outer  footwear ; 

(11)  textile  fiber  products  incorporated  in  head- 
wear,  handbags,  luggage,  brushes,  lampshades,  or 
toys,  catamenial  devices,  adhesive  tapes  and  ad- 
hesive sheets,  cleaning  clotlis  impregnated  with 
chemicals,  or  diapers. 

The  exemption  provided  for  any  article  by  paragraph 
(3)  or  (4)  of  this  subsection  shall  not  be  applicable  if 
any  representation  as  to  fiber  content  of  such  article  is 
made  in  any  advertisement,  label,  or  other  means  of  iden- 
tification covered  by  section  4  of  this  Act. 
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(b)  The  Commission  may  exclude  from  the  provisions 
of  this  Act  other  textile  fiber  products  ( 1 )  which  have  an 
insignificant  or  inconsequential  textile  fiber  content,  or 
(2)  with  respect  to  which  the  disclosure  of  textile  fiber 
content  is  not  ne<;essary  for  the  protection  of  the  ultimate 
consumer. 

SEPARABILITY  CLAUSE  (72  Stat.  1723). 

Sec.  13.  If  any  provision  of  this  Act,  or  the  applica- 
tion thereof  to  any  person,  as  that  term  is  herein  defined, 
is  held  invalid,  the  remainder  of  the  Act  and  the  applica- 
tion of  the  remaining  provisions  to  any  person  shall  not 
be  affected  thereby. 

APPLICATION  or  EXISTINO  LAWS  (72  Stat.  1724;  15 
U.S.C.  70k). 

Sec.  14.  The  provisions  of  this  Act  shall  be  held  to  be 
in  addition  to,  and  not  in  substitution  for  or  limitation 
of,  the  provisions  of  any  other  Act  of  the  United  States. 

EFFECTIVE  DATE  (72  Stat.  1724) . 

Sec.  15.  This  Act  shall  take  effect  eighteen  months 
after  enactment,  except  for  the  promulgation  of  rules 
and  regulations  by  the  Commission,  which  shall  be  pro- 
mulgated within  nine  months  after  the  enactment  of  this 
Act.  The  Commission  shall  provide  for  the  exception  of 
any  textile  fiber  product  acquired  prior  to  the  effective 
date  of  this  Act. 

Approved  September  2, 1958. 
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[H.  Kept.  986,  85th  Cong.,  first  sess.] 

Textile  Fibeb  Pboducts  Identification  Act 

Purpose  of  Legislatiox 

The  basic  purpose  of  this  legislation  is  to  provide  consumers  and  producers 
of  textile  fiber  products  with  truthful  and  informative  labeling  and  advertising 
of  the  fiber  content  of  such  products.  Other  corrolary  objectives  are  :  (1)  to  help 
the  American  farmer  whose  fiber  product  must  compete  with  deceptively  labeled 
and  advertised  synthetics  which  are  lower  priced  and  often  of  inferior  quality  com- 
pared with  the  natural  fiber  product  but  which  frequently  duplicate  it  in  appear- 
ance, (2)  to  protect  tlie  producers  of  the  quality  synthetics  against  those  pro- 
ducers of  textiles  who  advertise  their  products  deceptively,  and  (3)  to  protect 
the  reliable  textile  manufacturer  against  the  manufacturer  who  uses  deceptive 
quality-cutting  practices. 

This  bill  is  limited  in  scope  to  textile  fiber  products  other  than  products  which 
are  required  to  be  labeled  under  the  Wool  Products  Labeling  Act  of  1939. 

Need  fob  Legislation 

The  need  for  this  legislation  was  succinctly  stated  by  Mr.  Smith  of  Mississippi, 
the  author  of  the  bill,  in  his  testimony  before  the  committee  during  the  hearings 
on  this  subject.  Mr.  Smith  stated,  in  part,  as  follows  : 

"Today,  rayon  is  the  cheapest  textile  fiber.  In  many  uses  it  serves  quite  satis- 
factorily. But  in  many  others  it  lacks  the  basic  characteristics  essential  for 
satisfactory  performance — durability,  launderability,  strength.  In  many  such 
uses,  cotton  is  the  traditional  fiber.  Cotton  is  almost  synonymous  with  long  wear, 
shrink  resistance,  and  easy  laundering. 

"Recently  there  has  been  a  concerted  drive  by  some  rayon  producers  to  per- 
suade textile  mills  to  blend  rayon  with  cotton  in  traditionally  cotton  articles. 
Unfortunately,  a  percentage  of  rayon  in  a  cotton  fal)ric  doesn't  generally  change 
the  appearance  or  even  the  feel  of  the  fabric.  If  that  fabric  can  be  sold  as  an 
all-cotton  fabric— and  it  usually  can  because  it  looks  like  cotton — the  manufac- 
turer can  substantially  increase  his  profit  because  his  product  is  made  of  a  sub- 
stantially cheaper  fiber.  The  consumer  doesn't  know  that  her  "cotton"  product  is 
part  rayon,  and  she  doesn't  find  it  out  until  the  product  shrinks  out  of  shape,  or 
wears  out  too  soon,  or  proves  unsatisfactory  in  some  other  fashion.  And  even 
then,  in  most  cases,  she  doesn't  blame  the  rayon  blend  because  she  doesn't  know 
it  is  there.  She  simply  concludes  that  cotton  is  not  as  good  as  it  used  to  be. 

"The  damage  in  this  chain  is  obvious — the  cotton  farmer  suffers  because  cot- 
ton's reputation  is  put  at  question ;  the  reliable  manufacturer,  who  uses  all 
cotton  in  the  products  he  sells  as  all  cotton,  suffers  because  his  products  become 
suspect  along  with  the  others ;  the  retailer  suffers  because  he  has  sold  an  unre- 
liable item,  and  the  consumer  suffers  because  she  was  led  into  paying  her  money 
for  something  she  didn't  get. 

"The  cotton  farmer  already  faces  a  desperate  fight  for  his  markets.  I  do  not 
believe  he  should  be  subjected,  in  addition  to  this  type  of  competition.  And  I  do 
not  believe  that  the  textile  manufacturer,  or  the  retailer,  or  the  consumer,  should 
be  subjected  to  it.  Eventually,  as  the  textile  competitors  in  self-preservation  take 
the  same  avenue  of  cost  cutting,  the  steadily  decreasing  quality  of  textile  fabrics 
could  very  easily  destroy  public  confidence  in  all  textile  products. 

"All  blends  are  not,  of  course,  inferior  products.  Fiber  blending  is  increasing 
rapidly  in  the  textile  industry  and  will  continue  to  increase,  as  it  should.  New  and 
different  properties  can  be  given  to  fabrics  by  blending  two  or  more  fibers  to- 
gether, properties  which  are  both  useful  and  desirable. 

"But  the  qualities  that  result  from  blending  depend  not  only  on  the  types  of 
fibers  mixed  together,  but  on  the  amount  of  each  fiber  included.  This  is  another 
reason  why  the  fiber  content  of  textile  fabrics  should  be  disclosed. 

"A  good  example  of  this  is  the  blending  of  nylon  with  other  fibers.  Nylon  has 
been  called  a  miracle  fiber,  the  first  of  an  ever-growing  collection  of  synthetic 
fibers  of  many  important  uses.  It  has  proved  to  be  one  of  the  most  wear-resistant 
of  the  textile  fibers,  and  when  blended  with  other  fibers,  it  can  significantly 
increase  the  life  of  the  fabric.  Nylon,  however,  is  relatively  expensive.  In  staple 
form  it  costs  about  $1.35  a  pound,  against  something  like  29  cents  for  rayon.  This 
has  led  to  some  rather  astonishing  practices  in  textile  blending  and  advertising. 

"The  Du  Pont  Co.,  developer  and  major  producer  of  nylon,  states  that  gen- 
erally the  nylon  content  of  a  fabric  must  be  at  least  30  percent  if  the  benefits  of 
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nylon  are  to  be  realized  in  that  fabric.  In  spite  of  that  known  fact,  however, 
many  textile  articles  have  been  put  on  the  market  and  promoted  as  nylon  prod- 
iicts  when  the  actual  nylon  content  was  sometimes  as  low  as  1  percent.  That 
amount  of  nylon  does  nothing  but  deceive  the  public. 

"As  in  the  case  of  the  rayon-cotton  blend,  this  practice  hurts  everyone  along 
the  line — the  nylon  producer,  the  honest  textile  manufacturer,  the  retailer,  and 
the   consumer. 

'•Much  of  the  same  thing  is  true  of  many  of  the  other  blending  fibers  like 
dacron  and  orlon.  These  fibers  are  blended,  for  the  most  part,  to  achieve  certain 
properties — hand,  wrinkle  resistance,  and  texture.  The  producers  of  these  fibers 
say  that  a  fabric  must  contain  at  least  50  percent  of  these  fibers  to  attain  the 
desired  results.  Yet  the  price  differential  between  these  quality  synthetics  and 
the  cheaper  fibers  is  an  open  invitation  to  cut  the  expensive  fiber  in  favor  of  the 
cheaper  part  of  the  blend. 

"So  long  as  the  fiber  content  of  textile  fabrics  is  not  required  to  be  made 
known  to  the  consumer,  the  industry  cannot  protect  itself  or  its  customers  from 
cost-inspired,  quality-cutting  practices.  And  the  consumer  is  left  at  the  mercy  of 
the  manufacturer  who  elects  to  produce,  to  his  own  profit,  a  cheaper  product 
that  he  can  advertise  on  the  basis  of  a  promotionally  valuable  fiber — cotton, 
nylon,  dacron,  linen,  silk,  orlon— even  though  the  product  may  not  contain 
enough  of  these  fibers  to  show  any  real  benefit  (hearings  before  a  subcommittee 
of  the  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Representa- 
tives, 85th  Cong.,  1st  sess.,  on  H.  R.  469,  H.  R.  5605,  and  H.  R.  6524,  pp.  22-23)." 

The  committee  shares  the  views  expressed  by  Mr.  Smith  of  Mississippi.  We 
believe  that  the  consumer  has  a  right  to  know  the  fiber  content  of  the  textile  fiber 
product  which  he  is  buying.  Producers  of  quality  merchandise  should  be  pro- 
tected against  producers  who  use  deceptive  quality-cutting  practices.  We  be- 
lieve this  i)roteetion  can  be  achieved  by  requiring  full  disclosure  of  the  fiber 
content  of  such  merchandise. 
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FUR  PRODUCTS  LABELING  ACT 

[Public  Law  110,  82d  Congress,  approved  August  8, 
1951   (65  Stat.  175;  15  U.S.C.  69).] 

AN   ACT  To   protect  consumers  and   others  against  misbranding,   false 
advertising,  and  false  Invoicing  of  fur  products  and  furs. 

Be  it  enacted  hy  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, That  this  Act  may  be  cited  as  the  "Fur 
Products  Labeling  Act." 

DEFINITIONS  (65  Stat.  175;  15  U.S.C.  69). 

Sec.  2.  As  used  in  this  Act — 

(a)  The  term  "person"  means  an  individual,  partner- 
ship, corporation,  association,  business  trust,  or  any 
organized  group  of  any  of  the  foregoing. 

(b)  The  term  "fur"  means  any  animal  skin  or  part  "Fur." 
thereof  with  hair,  fleece,  or  fur  fibers  attached  thereto, 
either  in  its  raw  or  processed  state,  but  shall  not  include 

such  skins  as  are  to  be  converted  into  leather  or  which  in 
processing  shall  have  the  hair,  fleece,  or  fur  fiber  com- 
pletely removed. 

(c)  The  term  "used  fur"  means  fur  in  any  form  which   "Used  fur." 
has  been  worn  or  used  by  an  ultimate  consumer. 

(d)  The  term  "fur  product"  means  any  article  of  wear- 
ing apparel  made  in  whole  or  in  part  of  fur  or  used  fur ; 
except  that  such  term  shall  not  include  such  articles  as 
the  Commission  shall  exempt  by  reason  of  the  relatively 
small  quantity  or  value  of  the  fur  or  used  fur  contained 
therein. 

(e)  The  term  "waste  fur"  means  the  ears,  throats,  or 
scrap  pieces  which  have  been  severed  from  the  animal 
pelt,  and  shall  include  mats  or  plates  made  therefrom. 

(f)  The  term  "invoice"  means  a  written  account, 
memorandum,  list,  or  catalog,  which  is  issued  in  connec- 
tion with  any  commercial  dealing  in  fur  products  or  furs, 
and  describes  the  particulars  of  any  fur  products  or  furs, 
transported  or  delivered  to  a  purchaser,  consignee,  factor, 
bailee,  correspondent,  or  agent,  or  any  other  person  who 


"Fur  product.' 


"Waste  fur." 


"Invoice." 
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"Commission. 


"Federal  Trade 

Commission 

Act." 


"Fur  Products 
Name  Guide." 


'Commerce." 


"United 
States." 


is  engaged  in  dealing  commercially  in  fur  products  or 
furs. 

(g)  The  term  "Commission"  means  the  Federal  Trade 
Commission. 

(h)  The  term  "Federal  Trade  Commission  Act"  means 
the  Act  entitled  "An  Act  to  create  a  Federal  Trade  Com- 
mission to  define  its  powers  and  duties,  and  for  other 
purposes,"  approved  September  26,  1914,  as  amended. 

(i)  The  term  "Fur  Products  Name  Guide"  means  the 
register  issued  by  the  Commission  pursuant  to  section  7 
of  this  Act. 

(j)  The  term  "commerce"  means  commerce  between 
any  State,  Territory,  or  possession  of  the  United  States, 
or  the  District  of  Columbia,  and  any  place  outside  there- 
of ;  or  between  points  within  the  same  State,  Territory,  or 
possession,  or  the  District  of  Columbia,  but  through  any 
place  outside  thereof ;  or  within  any  Territory  or  posses- 
sion or  the  District  of  Columbia. 

(k)  The  term  "United  States"  means  the  several 
States,  the  District  of  Columbia,  and  the  Territories  and 
possessions  of  the  United  States. 

MISBRANDING,  FALSE  ADVERTISING,  AND  INVOIC- 
ING DECLARED  UNLAWFUL  (65  Stat.  176;  15  U.S.C. 
69a). 1 

Sec.  3.  (a)  The  introduction,  or  manufacture  for  in- 
troduction, into  commerce,  or  the  sale,  advertising  or 
offering  for  sale  in  commerce,  or  the  transportation  or 
distribution  in  commerce,  of  any  fur  product  which  is 
misbranded  or  falsely  or  deceptively  advertised  or  in- 
voiced, within  the  meaning  of  this  Act  or  the  rules  and 
regulations  prescribed  under  section  8(b),  is  unlawful 
and  shall  be  an  unfair  method  of  competition,  and  an 
unfair  and  deceptive  act  or  practice,  in  commerce  under 
the  Federal  Trade  Commission  Act. 

(b)  The  manufacture  for  sale,  sale,  advertising,  offer- 
ing for  sale,  transportation  or  distribution,  of  any  fur 
product  which  is  made  in  whole  or  in  part  of  fur  which 
has  been  shipped  and  received  in  commerce,  and  which 
is  misbranded  or  falsely  or  deceptively  advertised  or  in- 
voiced, within  the  meaning  of  this  Act  or  the  rules  and 
regulations  prescribed  under  section  8(b),  is  unlawful 

1  The  citations  shown  after  each  caption  that  precedes  Sections  3  to  14 
inclusive,  and  the  notes  In  the  margin  of  the  Act,  are  Insertions  by  the 
editors  of  this  compilation. 
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and  shall  be  an  unfair  method  of  competition,  and  an 
unfair  and  deceptive  act  or  practice,  in  commerce  under 
the  Federal  Trade  Commission  Act. 

(c)  The  introduction  into  commerce,  or  the  sale,  ad- 
vertising or  offering-  for  sale  in  commerce,  or  the  trans- 
portation or  distribution  in  commerce,  of  any  fur  which 
is  falsely  or  deceptively  advertised  or  falsely  or  decep- 
tively invoiced,  within  the  meaning  of  this  Act  or  the 
rules  and  regulations  prescribed  under  section  8(b),  is 
unlawful  and  shall  be  an  unfair  method  of  competition, 
and  an  unfair  and  deceptive  act  or  practice,  in  commerce 
under  the  Federal  Trade  Commission  Act. 

(d)  Except  as  provided  in  subsection  (e)  of  this  sec-   ofTabei. 
tion,  it  shall  be  unlawful  to  remove  or  mutilate,  or  cause 

or  participate  in  the  removal  or  multilation  of,  prior  to 
the  time  any  fur  product  is  sold  and  delivered  to  the 
ultimate  consumer,  any  label  required  by  this  Act  to  be 
affixed  to  such  fur  product,  and  any  person  violating  this 
subsection  is  guilty  of  an  unfair  method  of  competition, 
and  an  unfair  or  deceptive  act  or  practice,  in  coimnerce 
under  the  Federal  Trade  Commission  Act. 

(e)  Any  person  introducing,  selling,  advertising,  or 
offering  for  sale,  in  commerce,  or  processing  for  com- 
merce, a  fur  product,  or  any  person  selling,  advertising, 
offering  for  sale  or  processing  a  fur  product  which  has 
been  shipped  and  received  in  commerce,  may  substitute  fa"beis! 
for  the  label  affixed  to  such  product  pursuant  to  section 

4  of  this  Act,  a  label  conforming  to  the  requirements  of 
such  section,  and  such  label  may  show  in  lieu  of  the  name 
or  other  identification  shown  pursuant  to  section  4(2) 
(E)  on  the  label  so  removed,  the  name  or  other  identifica- 
tion of  the  person  making  the  substitution.  Any  person 
substituting  a  label  shall  keep  such  records  as  will  show 
the  information  set  forth  on  the  label  that  he  removed 
and  the  name  or  names  of  the  person  or  persons  from 
whom  such  fur  product  was  received,  and  shall  preserve 
such  records  for  at  least  three  years.  Neglect  or  refusal  to 
maintain  and  preserve  such  records  is  unlawful,  and  any 
person  who  shall  fail  to  maintain  and  preserve  such  rec- 
ords shall  forfeit  to  the  United  States  the  sum  of  $100  Penalty, 
for  each  day  of  such  failure  which  shall  accrue  to  the 
United  States  and  be  recoverable  by  a  civil  action.  Any 
person  substituting  a  label  who  shall  fail  to  keep  and 
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preserve  such  records,  or  who  shall  by  such  substitution 
misbrand  a  fur  product,  shall  be  guilty  of  an  unfair 
method  of  competition,  and  an  unfair  or  deceptive  act  or 
practice,  in  commerce  under  the  Federal  Trade  Commis- 
sion Act. 
applicability  ^^)  Subsections  (a),  (b),and  (c)  of  this  section  shall 

not  apply  to  any  common  carrier,  contract  carrier  or 
freight  forwarder  in  respect  of  a  fur  product  or  fur 
shipped,  transported,  or  delivered  for  shipment  in  com- 
merce in  the  ordinary  course  of  business. 

MISBRANDEDFUR  PRODUCTS  (65  Stat.  177;  15  U.S.C. 
69b). 

Sec.  4.  For  the  purposes  of  this  Act,  a  fur  product 
shall  be  considered  to  be  misbranded — 

(1)  if  it  is  falsely  or  deceptively  labeled  or  otherwise 
falsely  or  deceptively  identified,  or  if  the  label  contains 
any  form  of  misrepresentation  or  deception,  directly  or 
by  implication,  with  respect  to  such  fur  product ; 

(2)  if  there  is  not  affixed  to  the  fur  product  a  label 
showing  in  words  and  figures  plainly  legible — 

(A)  the  name  or  names  (as  set  forth  in  the  Fur 
Products  Name  Guide)  of  the  animal  or  animals 
that  produced  the  fur,  and  such  qualifying  state- 
ment as  may  be  required  pursuant  to  section  7(c) 
of  this  Act ; 

(B)  that  the  fur  product  contains  or  is  composed 
of  used  fur,  when  such  is  the  fact ; 

(C)  that  the  fur  product  contains  or  is  composed 
of  bleached,  dyed,  or  otherwise  artificially  colored 
fur,  when  such  is  the  fact ; 

(D)  that  the  fur  product  is  composed  in  whole 
or  in  substantial  part  of  paws,  tails,  bellies,  or  waste 
fur,  when  such  is  the  fact ; 

(E)  the  name,  or  other  identification  issued  and 
registered  by  the  Commission,  of  one  or  more  of  the 
persons  who  manufacture  such  fur  product  for  in- 
troduction into  commerce,  introduce  it  into  com- 
merce, sell  it  in  commerce,  advertise  or  offer  it  for 
sale  in  commerce,  or  transport  or  distribute  it  in 
commerce ; 

(F)  the  name  of  the  country  of  origin  of  any 
imported  furs  used  in  the  fur  product; 
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(3) if  the  label  required  by  paragraph  (2)  (A)  of  this 
section  sets  forth  the  name  or  names  of  any  animal  or 
animals  other  than  the  name  or  names  provided  for  in 
such  paragraph. 

FALSE  ADVEKTISING  AND  INVOICING  OF  FUH  PROD- 
UCTS AND  FURS  (65  Stat.  178;  16  U.S.C.  69c). 

Sec.  5.  ( a )  For  the  purposes  of  this  Act,  a  fur  product 
or  fur  shall  be  considered  to  be  falsely  or  deceptively 
advertised  if  any  advertisement,  representation,  public 
announcement,  or  notice  which  is  intended  to  aid,  pro- 
mote, or  assist  directly  or  indirectly  in  the  sale  or  offering 
for  sale  of  such  fur  product  or  fur — 

( 1 )  does  not  show  the  name  or  names  (as  set  forth 
in  the  Fur  Products  Name  Guide)  of  the  animal  or 
animals  that  produced  the  fur,  and  such  qualifying 
statement  as  may  be  required  pursuant  to  section 
7(c)  of  this  Act; 

(2)  does  not  show  that  the  fur  is  used  fur  or  that 
the  fur  product  contains  used  fur,  when  such  is  the 
fact ; 

(3)  does  not  show  that  the  fur  product  or  tw  is 
bleached,  dyed,  or  otherwise  artificiajly  colored  fur 
when  such  is  the  fact ; 

(4)  does  not  show  that  the  fur  product  is  com- 
posed in  whole  or  in  substantial  part  of  paws,  tails, 
bellies,  or  waste  fur,  when  such  is  the  fact; 

(5)  contains  the  name  or  names  of  any  animal 
or  animals  other  than  the  name  or  names  specified 
in  paragraph  (1)  of  this  subsection,  or  contains  any 
form  of  misrepresentation  or  deception,  directly  or 
by  implication,  with  respect  to  such  fur  product  or 
fur; 

(6)  does  not  show  the  name  of  the  country  of 
origin  of  any  imported  furs  or  those  contained  in  a 
fur  product. 

(b)  For  the  purpose  of  the  Act,  a  fur  product  or  fur  ^»»8e.,^^ 
shall  be  considered  to  be  falsely  or  deceptively  invoiced — 
(1)   if  such  fur  product  or  fur  is  not  invoiced  to 
show — 

(A)  the  name, or  names  (as  set  forth  in  the 
Fur  Products  Name  Guide)  of  the  animal  or 
animals  that  produced  the  fur,  and  such  qualify- 
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ing  statement  as  may  be  required  pursuant  to 
section  7(c)  of  this  Act; 

( B )  that  the  fur  product  contains  or  is  com- 
posed of  used  fur,  when  such  is  the  fact; 

(C)  that  the  fur  product  contains  or  is  com- 
posed of  bleached,  dyed  or  otherwise  artificially 
colored  fur,  when  such  is  the  fact ; 

(D)  that  the  fur  product  is  composed  in 
whole  or  in  substantial  part  of  paws,  tails,  bel- 
lies, or  waste  fur,  when  such  is  the  fact ; 

(E)  the  name  and  address  of  the  person  issu- 
ing such  invoice; 

(F)  the  name  of  the  country  of  origin  of  any 
imported  furs  or  those  contained  in  a  fur 
product ; 

(2)  if  such  invoice  contains  the  name  or  names  of 
any  animal  or  animals  other  than  the  name  or  speci- 
fied in  paragraph  (1)(A)  of  this  subsection,  or 
contains  any  form  of  misrepresentation  or  deception, 
directly  or  by  implication,  with  respect  to  such  fur 
product  or  fur. 

EXCLUSION  OF  MISBRAIIDED  OR  FALSELY  INVOICED 
FUR  PRODUCTS  OR  FURS  (65  Stat.  178;  15  U.S.C.  69d). 

Sec.  6.  (a)  Fur  products  imported  into  the  United 
States  shall  be  labeled  so  as  not  to  be  misbranded  within 
the  meaning  of  section  4  of  this  Act ;  and  all  invoices  of 
fur  products  and  furs  required  under  title  IV  of  the 
Tariff  Act  of  1930,  as  amended,  shall  set  forth,  in  ad(^ition 
to  the  matters  therein  specified,  information  conforming 
with  the  requirements  of  section  5(b)  of  this  Act,  which 
information  shall  be  included  in  the  invoices  prior  to 
their  certification  under  the  Tariff  Act  of  1930,  as 
amended. 

(b)  The  falsification  of,  or  failure  to  set  forth,  said 
information  in  said  invoices,  or  the  falsification  or  per- 
jury of  the  consignee's  declaration  provided  for  in  the 
Tariff  Act  of  1930,  as  amended,  insofar  as  it  relates  to  said 
information,  shall  be  an  unfair  method  of  competition, 
and  an  unfair  and  deceptive  act  or  practice,  in  commerce 
under  the  Federal  Trade  Commission  Act ;  and  any  per- 
son who  falsifies,  or  fails  to  set  forth,  said  information 
in  said  invoices,  or  who  falsifies  or  perjures  said  con- 
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signee's  declaration  insofar  as  it  relates  to  said  informa- 
tion, may  thenceforth  be  prohibited  by  the  Commission 
from  importing,  or  participating  in  the  importation  of, 
any  fur  products  or  furs  into  the  United  States  except 
upon  filing  bond  with  the  Secretary  of  the  Treasury  in 
a  sum  double  the  value  of  said  fur  products  and  furs,  and 
any  duty  thereon,  conditioned  upon  compliance  with  the 
provisions  of  this  section. 

(c)  A  verified  statement  from  the  manufacturer,  pro- 
ducer of,  or  dealer  in,  imported  fur  products  and  furs 
showing  information  required  under  the  provisions  of 
this  Act  may  be  required  under  regulations  prescribed 
by  the  Secretary  of  the  Treasury. 

NAME  GUIDE  FOE  FUR  PRODUCTS  (65  Stat.  179;  15 
U.S.C.  69e). 

Sec.  7.  (a)  The  Commission  shall,  with  the  assistance  5amf  GuiS* 
and  cooperation  of  the  Department  of  Agriculture  and  issuance, 
the  Department  of  the  Interior,  within  six  months  after 
the  date  of  the  enactment  of  this  Act,  issue,  after  holding 
public  hearings,  a  register  setting  forth  the  names  of  hair, 
fleece,  and  fur-bearing  animals,  which  shall  be  known 
as  the  Fur  Products  Name  Guide.  The  names  used  shall 
be  the  true  English  names  for  the  animals  in  question,  or 
in  the  absence  of  a  true  English  name  for  an  animal,  the 
name  by  which  such  animal  can  be  properly  identified  in 
the  United  States. 

(b)  The  Commission  may,  from  time  to  time,  with  the 
assistance  and  cooperation  of  the  Department  of  Agri- 
culture and  the  Department  of  the  Interior,  after  holding 
public  hearings,  add  to  or  delete  from  such  register  the 
name  of  any  hair,  fleece,  or  fur-bearing  animal. 

(c)  If  the  name  of  an  animal  (as  set  forth  in  the  Fur  clarification  of 
Products  Name  Guide)  connotes  a  geographical  origin  or  names, 
significance  other  than  the  true  country  or  place  of  origin 

of  such  animal,  the  Commission  may  require  whenever 
such  name  is  used  in  setting  forth  the  information  re- 
quired by  this  Act,  such  qualifying  statement  as  it  may 
deem  necessary  to  prevent  confusion  or  deception. 

ENFORCEMENT  OF  THE  ACT  (65  Stat.  179;  15  U.S.C. 
69f). 

Sec.  8.  (a)  (1)  Except  as  otherwise  specifically  pro- 
vided in  this  Act,  sections  3, 6,  and  10(b)  of  this  Act  shall 
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Rules  and 
regulations. 


Inspections. 


Records. 


be  enforced  by  the  Federal  Trade  Commission  under 
rules,  regulations,  and  procedure  provided  for  in  the 
Federal  Trade  Commission  Act. 

(2)  The  Commission  is  authorized  and  directed  to 
prevent  any  person  from  violating  the  provisions  of  sec- 
tions 3,  6,  and  10(b)  of  this  Act  in  the  same  manner,  by 
the  same  means,  and  with  the  same  jurisdiction,  powers, 
and  duties  as  though  all  applicable  terms  and  provisions 
of  the  Federal  Trade  Commission  Act  were  incorporated 
into  and  made  a  part  of  this  Act ;  and  any  such  person 
violating  any  provision  of  section  3,  6,  or  10(b)  of  this 
Act  shall  be  subject  to  the  penalties  and  entitled  to  the 
privileges  and  immunities  provided  in  said  Federal  Trade 
Commission  Act  as  though  the  applicable  terms  and  pro- 
visions of  the  said  Federal  Trade  Commission  Act  were 
incorporated  into  and  made  a  part  of  this  Act. 

(b)  The  Commission  is  authorized  and  directed  to  pre- 
scribe rules  and  regulations  governing  the  manner  and 
form  of  disclosing  information  required  by  this  Act,  and 
such  further  rules  and  regulations  as  may  be  necessary 
and  proper  for  purposes  of  administration  and  enforce- 
ment of  this  Act. 

(c)  The  Commission  is  authorized  (1)  to  cause  inspec- 
tions, analyses,  tests,  and  examinations  to  be  made  of 
any  fur  product  or  fur  subject  to  this  Act;  and  (2)  to 
cooperate,  on  matters  related  to  the  purposes  of  this  Act, 
with  any  department  or  agency  of  the  Government ;  with 
any  State,  Territory,  or  possession,  or  with  the  District 
of  Columbia ;  or  with  any  department,  agency,  or  politi- 
cal subdivision  thereof ;  or  with  any  person. 

(d)  ( 1 )  Every  manufacturer  or  dealer  in  fur  products 
or  furs  shall  maintain  proper  records  showing  the  in- 
formation required  by  this  Act  with  respect  to  all  fur 
products  or  furs  handled  by  him,  and  shall  preserve  such 
records  for  at  least  three  years. 

(2)  The  neglect  or  refusal  to  maintain  and  preserve 
such  records  is  unlawful,  and  any  such  manufacturer  or 
dealer  who  neglects  or  refuses  to  maintain  and  preserve 
such  records  shall  forfeit  to  the  United  States  the  sum  of 
$100  for  each  day  of  such  failure  which  shall  accrue  to 
the  United  States  and  be  recoverable  by  a  civil  action. 
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CONDEMNATION   AND   INJUNCTION   PROCEEDINGS 

(65  Stat.  180;  15  U.S.C.  69g). 

Sec.  9.  (a)  (1)  Any  fur  product  or  fur  shall  be  liable 
to  be  proceeded  against  in  the  district  court  of  the  United 
States  for  the  district  in  which  found,  and  to  be  seized 
for  confiscation  by  process  of  libel  for  condemnation,  if  Libei  process, 
the  Commission  has  reasonable  cause  to  believe  such  fur 
product  or  fur  is  being  manufactured  or  held  for  ship- 
ment, or  shipped,  or  held  for  sale  or  exchange  after  ship- 
ment, in  commerce,  in  violation  of  the  provisions  of  this 
Act,  and  if  after  notice  from  the  Commission  the  provi- 
sions of  this  Act  with  respect  to  such  fur  product  or  fur 
are  not  shown  to  be  complied  with.  Proceedings  in  such 
libel  cases  shall  conform  as  nearly  as  may  be  to  suits  in 
rem  in  admiralty,  and  may  be  brought  by  the  Commis- 
sion. 

(2)  If  such  fur  products  or  furs  are  condemned  by 
the  court,  they  shall  be  disposed  of,  in  the  discretion  of 
the  court,  by  destruction,  by  sale,  by  delivery  to  the 
owner  or  claimant  thereof  upon  payment  of  legal  costs 
and  charges  and  upon  execution  of  good  and  sufficient 
bond  to  the  effect  that  such  fur  or  fur  products  will  not 
be  disposed  of  until  properly  marked,  advertised,  and 
invoiced  as  required  under  the  provisions  of  this  Act; 
or  by  such  charitable  disposition  as  the  court  may  deem 
proper.  If  such  furs  or  fur  products  are  disposed  of  by 
sale,  the  proceeds,  less  legal  costs  and  charges,  shall  be 
paid  into  the  Treasury  of  the  United  States  as  miscellane- 
ous receipts. 

(b)  Whenever  the  Commission  has  reason  to  believe 
that— 

(1)  any  person  is  violating,  or  is  about  to  violate, 
section  3,  6,  or  10(b)  of  this  Act;  and 

(2)  it  would  be  to  the  public  interest  to  enjoin 
such  violation  until  complaint  is  issued  by  the  Com- 
mission under  the  Federal  Trade  Commission  Act 
and  such  complaint  dismissed  by  the  Commission 
or  set  aside  by  the  court  on  review,  or  until  order  to 
cease  and  desist  made  thereon  by  the  Commission  has 
become  final  within  the  meaning  of  the  Federal 
Trade  Commission  Act, 

the  Commission  may  bring  suit  in  the  district  court  of  the 
United  States  or  in  the  United  States  court  of  any  Ter- 
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ritory,  for  the  district  or  Territory  in  which  such  person 
resides  or  transacts  business,  to  enjoin  such  violation,  and 
upon  proper  showing  a  temporary  injunction  or  restrain- 
ing order  shall  be  granted  without  bond.  ^ 

GUARANTY  (65  Stat.  181 ;  15  U.S.C.  G9h) .  Q 

Sec.  10.  (a)  No  person  shall  be  guilty  under  section  3 
if  he  establishes  a  guaranty  received  in  good  faith  signed 
by  and  containing  the  name  and  address  of  the  person 
residing  in  the  United  States  by  whom  the  fur  product 
or  fur  guaranteed  was  manufactured  or  from  whom  it 
was  received,  that  said  fur  product  is  not  misbranded 
or  that  said  fur  product  or  fur  is  not  falsely  advertised 
or  invoiced  under  the  provisions  of  this  Act.  Such 
guaranty  shall  be  either  (1)  a  separate  guaranty  specifi- 
cally designating  the  fur  product  or  fur  guaranteed,  in 
which  case  it  may  be  on  the  invoice  or  other  paper  relat- 
ing to  such  fur  product  or  fur;  or  (2)  a  continuing 
guaranty  filed  with  the  Commission  applicable  to  any 
fur  product  or  fur  handled  by  a  guarantor,  in  such 
form  as  the  Commission  by  rules  and  regulations  may 
prescribe. 

(b)  It  shall  be  unlawful  for  any  person  to  furnish, 
with  respect  to  any  fur  product  or  fur,  a  false  guaranty 
(except  a  person  relying  upon  a  guaranty  to  the  same 
effect  received  in  good  faith  signed  by  and  containing 
the  name  and  address  of  the  person  residing  in  the  United 
States  by  whom  the  fur  product  or  fur  guaranteed  was 
manufactured  or  from  whom  it  was  received)  with  rea- 
son to  believe  the  fur  product  or  fur  falsely  guaranteed 
may  be  introduced,  sold,  transported,  or  distributed  in 
commerce,  and  any  person  who  violates  the  provisions  of 
this  subsection  is  guilty  of  an  unfair  method  of  competi- 
tion, and  an  unfair  or  deceptive  act  or  practice,  in  com- 
merce within  the  meaning  of  the  Federal  Trade  Com- 
mission Act. 

CRIMINAL  PENALTY  (65  Stat.  181;  15  U.S.C.  69i). 

Sec.  11.  (a)  Any  person  who  willfully  violates  sec- 
tion 3,  6,  or  10(b)  of  this  Act  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  fined  not  more 
than  $5,000,  or  be  imprisoned  not  more  than  one  year,  or 
both,  in  the  discretion  of  the  court. 
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(b)  Whenever  the  Commission  has  reason  to  believe 
any  person  is  guilty  of  a  misdemeanor  under  this  section, 
it  shall  certify  all  pertinent  facts  to  the  Attorney  General, 
whose  duty  it  shall  be  to  cause  appropriate  proceedings 
to  be  brought  for  the  enforcement  of  the  provisions  of 
this  section  against  such  person. 

APPLICATION  OF  EXISTING  LAWS  (65  Stat.  181;  15 
U.S.C.  69j). 

Sec.  12.  The  provisions  of  this  Act  shall  be  held  to  be 
in  addition  to,  and  not  in  substitution  for  or  limitation 
of,  the  provisions  of  any  other  Act  of  Congress. 

SEPARABILITY  OF  PROVISIONS  (65  Stat.  181). 

Sec.  13.  If  any  provision  of  this  Act  or  the  application 
thereof  to  any  person  or  circumstance  is  held  invalid, 
the  remainder  of  the  Act  and  the  application  of  such 
provision  to  any  other  person  or  circumstance  shall  not 
be  affected  thereby. 

EFFECTIVE  DATE  (65  Stat.  181). 

Sec.  14.  This  Act,  except  section  7,  shall  take  effect 
one  year  after  the  date  of  its  enactment. 
Approved  August  8, 1951. 
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[S.  Kept.  78,  82d  Cong.,  first  sess.] 

Fur  Labeling 

Your  committee  believes  that  tliis  legislation  will  contribute  substantially  to 
the  stability  and  well-being  of  our  growing  fur-trade  industry.  According  to 
testimony  adduced  at  the  hearings,  the  value  of  wild  furs  in  1948  totaled  $82,- 
000  000.  "Farm-raised  furs  had  a  value  of  $36,000,000.  More  than  $162,000,000 
worth  of  raw  fur  was  imported,  making  a  total  of  $281,000,000  in  domestic  and 
imported  furs.  The  retail  value  of  furs  used  in  this  country  in  1948  was  estimated 
at  $700,000,000. 

The  fur  farmers  of  this  country  are  wholeheartedly  in  favor  of  this  legislation. 
They  must  have  the  protection  it  will  afford  them  if  they  are  to  continue  to 
provide  the  consumer  with  quality  furs  at  the  lowest  possible  price.  The  pro- 
ducers of  fine  merchandise  are  the  ones  who  suffer  when  unscrupulous  merchants 
indulge  in  false  and  misleading  labeling  and  advertising  practices.  If  our  domes- 
tic fur  industry  is  to  be  successful,  it  must  produce  first-quality  fur  animals  and 
have  the  fur  identified  by  its  true  name. 

The  enforcement  provisions  of  this  legislation  closely  follow  those  of  the  Wool 
Products  Labeling  Act ;  and,  like  that  act,  this  bill  will  be  administered  by  the 
Federal  Trade  Commission.  In  a  letter  to  the  chairman  of  your  committee,  which 
is  set  forth  in  full  below  for  the  information  of  the  Senate,  the  Federal  Trade 
Commission  recommends  the  enactment  of  S.  508  and  states  : 

"The  administration  of  the  proposed  statute  lends  itself  to  be  readily  integrated 
with  the  Commission's  duties  under  the  Wool  Products  Labeling  Act.  With  such 
in  mind,  its  administration  and  enforcement  would  be  considerably  more  economi- 
cal than  otherwise  possible.  Under  such  condition  it  is  estimated  that  the  cost  of 
administering  the  act  on  a  fiscal-year  basis  would  approximate  $75,000." 

The  bill  also  has  the  approval  of  the  Department  of  Agriculture,  the  Department 
of  Commerce,  and  the  Bureau  of  the  Budget  and  has  been  cleared  with  the  Treas- 
ury, Interior,  and  Justice  Departments  and  the  General  Accounting  Oflice. 

The  Secretary  of  Commerce,  in  a  letter  endorsing  the  objectives  of  this  legisla- 
tion, stated : 

"Protection  afforded  manufacturers  and  consumers  by  the  Wool  Products 
Labeling  Act  of  1939  offers  a  cogent  argument  for  the  adoption  of  legislation  to 
afford  similar  protection  for  manufacturers  and  consumers  against  similar  un- 
fair or  deceptive  acts  or  practices  in  the  fur  industry." 

Your  committee  believes  that  this  legislation  is  in  the  public  interest  and 
should  be  enacted  into  law.  As  stated  by  Representative  Joseph  P.  O'Hara,  of 
Minnesota,  author  of  the  companion  Hopse  bill,  when  he  appeared  last  year  be- 
fore your  committee  and  urged  the  enactjment  of  fur-labeling  legislation : 

"The  effect  of  this  bill  will  be  to  require  honest,  fair  labeling  and  honest  adver- 
tising, and  will  afford  protection  of  a  ve|ry  substantial  character,  not  only  to  the 
buying  public  but  also  to  the  industry  ajnd  trades  engaged  in  the  fur  business." 

Although  a  product  of  nature,  fur  wh|en  offered  and  sold  to  the  buying  public 
often  has  had  its  natural  appearance  materially  changed  by  processing  and  dye- 
ing. While  the  dyeing  or  processing  may  improve  the  outward  appearance  of  the 
product,  it  is  usually  done  for  the  i)urpose  of  giving  the  article  the  appearance 
of  being  a  fur  of  a  higher  quality  or  grade  than  it  actually  is,  or  for  the  purpose 
of  imitating  the  more  costly  fur  of  an  entirely  different  animal.  Consequently, 
it  is  difficult  and  generally  impossible  for  the  American  housewife  to  know  what 
she  is  buying  unless  reliable  factual  information  is  disclosed  to  counteract  the 
impression  left  with  her  as  a  result  of  the  deceptive  condition  of  the  particular 
fur  article  of  wearing  apparel.  When  muskrat,  for  example,  is  dyed  and  processed 
to  have  the  appearance  of  mink,  the  resemblance  of  the  imitation  to  the  genuine 
is  so  close  as  to  be  most  deceptive  in  the  absence  of  truthful  disclosure  revealing 
that  fact  that  it  is  not  mink  but  muskrat.  In  like  fashion,  rabbit  is  dyed  and  proc- 
essed to  imitate  seal  and  many  other  furs.  It  was  brought  out  at  the  hearings 
before  your  comraitee  that  rabbit  fur  has  been  sold  under  50  other  names,  none  of 
which  revealed  the  fact  that  the  fur  actually  was  rabbit.  During  the  hearings  on 
this  legislation  the  Federal  Trade  Commission  Introduced  into  the  record  a 
sampling  of  fur  advertisements  that  appeared  in  new.spapers  throughout  the 
country  in  1949.  This  list,  which  comprised  some  200  advertisements  and  which 
appears  in  the  printed  hearings  at  pages  41-47,  demonstrates  clearly  the  mis- 
leading and  deceptive  advertising  which  this  legislation  seeks  to  prevent. 
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Federal  Trade  Commission, 
Washington,  January  23,  1951. 
Hon.  Edwin  C.  Johnson, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
United  States  Senate,  Washington,  B.C. 

My  Dear  Mr.  Chairman  :  Thi.s  is  with  further  reference  to  your  letter  of 
January  17,  19.")!,  enclosing  a  copy  of  S.  508,  Eighty-second  Congress,  first  session, 
entitled  "A  bill  to  protect  consumers  and  others  again.st  misbranding,  false 
advertising,  and  false  invoicing  of  fur  products  and  furs,"  introduced  in  the 
Senate  of  the  T'nited  States  on  January  16,  1951,  and  requesting  such  comments 
thereon  as  the  Commission  may  desire  to  make.  In  response  thereto,  I  wish  to 
advise  that  the  bill  has  been  carefully  examined  and  the  following  comment  is 
submitted  by  the  Commission  for  the  information  of  your  committee. 

4:  4:  4:  $  Hi  4:  * 

In  view  of  the  circumstances  and  prevailing  conditions  in  the  fur  industry, 
it  is  believed  that  legislation  of  the  type  provided  by  the  bill  under  consideration 
would  be  beneficial  and  in  the  public  interest. 

The  administration  of  the  proposed  statute  lends  itself  to  be  readily  integrated 
with  the  Commission's  duties  under  the  Wool  Products  Labeling  Act.  With  .such 
in  mind,  its  administration  and  enforcement  would  be  considerably  more  economi- 
cal than  otherwise  possible.  Under  such  condition  it  is  estimated  that  the  cost 
of  administering  the  act  on  a  fiscal-year  basis  would  approximate  $75,000. 

The  Commission  wishes  to  advise  that  members  of  its  staff  who  are  fully 
acquainted  with  the  provisions  of  the  bill  will  be  available  for  any  services  they 
may  be  able  to  render  the  committee. 
By  direction  of  the  Commission. 
Sincerely  yours, 

JAS.  M.  Mead,  Chairman. 

1.  Value  of  wild  domestic  furs  estimated  at  $18.5  million  (1967-1968). 
Source  :  U.S.  Department  of  the  Interior,  Bureau  of  Sport  Fisheries  and  Wild- 
life and  Bureau  of  Commercial  Fisheries. 

2.  "Value  of  domestic  farm-raised  furs — The  Department  of  Agriculture  is  cur- 
rently working  on  a  census  and  have  nothing  signifi(*ant  on  which  to  base  an 
estimate.  Mr.  Emmet  Hannawald,  Chief,  Livestock,  Dairy  and  Poultry  Statistics 
Branch,  USDA  (Code  111  X  2125). 

3.  Value  of  imported  raw  furs— $91  million  (1967)  ;  $103  million  (1968)  ;  $94 
million  (1969). 

Source:  U.S.  imports  for  consumption.  Bureau  of  the  Census,  Department  of 
Commerce. 

4.  Value  of  Retail  Fur  Trade  : 

(c)  The  1967  Census  of  Business  shows  retail  fur  sales  by  furriers  and  fur 
shops  at  $227  million  in  1967.  However,  this  does  not  include  fur  sales  by  depart- 
ment stores,  variety  shops,  leased  departments,  etc. 

(b)  The  1967  Census  of  Manufactures  shows  value  of  shipments  of  fur  goods 
manufactured  by  establishments  producing  fur  coats,  other  fur  garments,  acces- 
sories and  fur  trimmings  at  $332.8  million.  It  is  estimated  that  the  retail  value 
of  these  goods  would  be  about  double  or  in  the  area  of  $666  million. 

Relatively  accurate  estimates  of  retail  fur  sales  were  available  when  the  excise 
tax  was  in  effect.  However,  this  tax  was  repealed  in  June  1965. 
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FUR  LABELING 


June  11,  1951. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  O'Hara,  from  the  Committee  on  Interstate  and  Foreign  Com- 
merce, submitted  the  following 

REPORT 

[To  accompany  H.  R.  2321] 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom 
was  referred  the  bill  (H.  R.  2321)  to  prptect  consumers  and  others 
against  misbranding,  false  advertising,  and  false  invoicing  of  fur 
products  and  furs,  having  considered  the  same,  report  favorably 
thereon  with  amendments  and  recommend  that  the  bill  as  amended 
do  pass. 

The  amendments  are  as  follows: 

Page  5,  line  17,  strike  out  "or"  and  insert  after  the  words  "contract 
carrier"  the  following:  "or  freight  forwarder". 

Page  7,  line  4,  after  "paragraph"  strike  out  the  comma  and  all 
that  follows  down  through  the  word  "processed"  in  line  6. 

Page  8,  line  6,  strike  out  beginning  with  the  word  "unless"  down 
through  the  comma  in  line  8. 

Page  9,  line  9,  strike  out  beginning  with  the  word  "unless"  down 
through  the  comma  in  line  1 1 . 

This  proposed  legislation  has  the  approval  of  the  Federal  Trade 
Commission  and  the  Department  of  Agriculture,  as  will  appear  from 
letters  dated  February  16,  1951,  and  April  12,  1951,  respectively. 
These  communications  are  printed  below  in  this  report. 

GENERAL    STATEMENT 

The  bill  is  designed  to  protect  consumers  and  others  from  wide- 
spread abuses  arising  out  of  the  frequent  practice  in  the  fur  trade  of 
using,  in  advertisements  and  otherwise,  in  a  false  or  misleading 
manner,  foreign  animal  names  and  glamorous,  fictitious  designations 
for  furs  and  fur  products. 

The  bill  is  generally  modeled  after  the  Wool  Products  Labeling 
Act  of  1939  and  requires  mandatory  invoicing  of  furs   and  labeling 
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of  fur  products  moving  in  interstate  or  foreign  commerce  to  show  the 
name  of  the  animal  that  produced  the  fur  as  set  forth  in  the  fur  prod- 
ucts name  guide;  the  fact  that  the  garment  contains  used  fur  if  such 
is  the  case;  the  fact  that  the  fur  is  dyed  or  bleached  if  such  is  the 
case;  and  the  fact  that  the  fur  product  is  composed  of  paws,  tails, 
bellies,  or  waste  fur  if  such  is  the  case.  The  bill  further  provides  that 
furriers  who  manufacture  fur  products  from  furs  received  in  inter- 
state commerce  shall  be  subject  to  the  provisions  of  the  act. 

It  fiu-ther  requires  that  when  furs  or  fur  products  are  advertised  in 
such  commerce,  or  after  having  been  shipped  and  received  in  such 
commerce,  these  vital  facts  be  truthfully  stated  in  the  advertising. 

The  bill  makes  it  unlawful  and  declares  it  an  unfair  and  deceptive 
act  and  practice  within  the  meaning  of  the  Federal  Trade  Commission 
Act  to  market  in  interstate  or  foreign  commerce  either  furs  or  fur 
products  which  are  not  respectively  invoiced  and  labeled  to  show  the 
true  name  of  the  animal,  and  other  factual  information  affecting 
the  value  of  both  furs  and  fur  products. 

il»  The  legislation  is  to  be  administered  by  the  Federal  Trade  Com- 
mission and  its  enforcement  provisions  closely  follow  those  provided 
for^in  the  Wool  Products  Act  of  1939,  which  is  administered  by  that 
agency.  The  bUl  further  provides  that  the  Federal  Trade  Commission 
shall  set  up  a  register  of  names  known  as  Fur  Products  Name  Guide 
which  is  to  be  used  by  the  trade  in  complying  with  the  provisions 
requiring  the  showing  of  the  name  of  the  animal  whose  fur  is  used. 

In  addition  to  the  corrective  action  provided  for  by  means  of 
Federal  Trade  Commission  cease-and-desist-order  procedure,  the  bUl 
also  provides  criminal  penalties  for  willful  violation  of  certain  of  its 
provisions. 

The  fur  trade  is  a  large  and  growing  segment  of  American  business. 
Latest  available  figures  indicate  that  the  American  public  is  buying 
the  output  of  this  industry  at  the  rate  of  $500,000,000  a  year. 

While  furs  are  natural  products,  they  are  peculiarly  susceptible  to 
dyeing  and  other  manipulations  and  processing  which  tend  to  change 
their  appearance.  Such  manipulations  are  commonly  undertaken  for 
the  purpose  of  simulating  more  expensive  furs  in  appearance.  This 
practice  makes  it  easily  possible  for  the  purchasing  public  to  be  misled 
and  deceived.  This  legislation  will  go  far  toward  protecting  con- 
sumers. 

Incidentally,  this  legislation  afford?  protection  to  our  domestic 
infant  fur-farming  industry.  This  industry  breeds  such  high-grade 
fur  animals  as,  for  example,  mink  and  silver  fox.  The  use  of  the 
names  of  these  animals,  in  a  deceptive  and  misleading  manner,  in 
connection  with  cheap  furs  constitutes  a  method  of  competition  which 
unduly  burdens  this  industry.  The  legislation  would  make  it  unlawful 
to  use  the  name  of  any  animal  other  than  the  true  name  of  the  animal 
that  produced  the  fur.  While  truthful  and  nondeceptive  informa- 
tion and  statements  that  are  not  required  by  the  law  to  be  placed  on 
the  label  or  in  advertisements  and  invoices  may  be  set  forth  in  addi- 
tion to  the  required  information,  the  Commission,  in  order  to  prevent 
confusion  and  deception  may  issue  regulations,  pursuant  to  section 
8  (b),  governing  the  manner  and  form  in  which  such  nonrequired 
information  and  statements  may  appear.  Thus,  the  use  ol  such 
designation  as,  for  example,  "mink  blended  coney,"  which  is  rabbit 
fur  processed  to  resemble  mink,  would  constitute  an  unfair  practice. 
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The  Federal  Trade  Commission,  in  its  work  under  the  Federal 
Trade  Commission  Act,  through  its  trade  practice  conference  proce- 
dure, has  endeavored  to  correct  some  of  these  practices.  Many  cases, 
have  come  before  the  Commission  where  correction  has  been  obtained 
either  through  formal  action  or  voluntary  stipulation.  However, 
these  practices  are  so  widespread  and  are  of  such  a  nature  that  specific 
legislation  on  the  matter,  such  as  is  embodied  in  the  bUl,  is  considered 
necessary. 

With  respect  to  furs,  the  information  required  by  this  legislation  is 
to  be  passed  on  by  the  means  of  invoices.  In  respect  to  fur  products, 
labeling  is  required  which  begins  with  the  manufacturer  of  the  fur 
product.  Removal  of  the  required  label  is  forbidden  until  the  article 
reaches  the  ultimate  consumer.  However,  a  wholesaler  or  retailer 
who  sells,  advertises,  or  offers  for  sale  in  commerce,  or  processes  for 
commerce,  a  fur  product,  may  substitute  his  own  label  for  that  of 
the  manufacturer. 

LEGISLATIVE    HISTORY    DURING    EIGHTIETH    AND    EIGHTY-FIRST 

CONGRESSES 

A  fur-labeling  bill  was  introduced  by  Mr.  O'Hara  in  the  Eightieth 
Congress  (H.  R.  3734).  Hearings  were  held  on  this  bill  by  your  com- 
mittee on  April  6  and  7,  1948.  The  bill  wasreported  favorably  with 
amendments  (H.  Rept.  No.  2004,  80th  Cong,). 

During  the  Eighty-first  Congress,  new  fur-labeling  bUls  were  intro- 
duced by  Mr.  O'Hara  and  Mr.  Sadowski  (H.  R.  97  and  H.  R.  3755, 
respectively).  Hearings  were  held  on  these  two  bills  by  your  com- 
mittee on  May  11,  12,  and  13,  1949.  As  a  result  of  these  hearings, 
a  clean  bill  (H.  R.  5187)  was  introduced  by  Mr.  O'Hara,  which  was 
reported  favorably  by  your  committee  (H.  Rept.  No.  919,  81st  Cong.). 
H.  R.  5187  passed  the  House  on  July  14,  1949.  Hearings  were  held 
in  the  Senate  on  H.  R.  5187,  and  it  was  reported  favorably  by  the 
Senate  Committee  on  Interstate  and  Foreign  Commerce  (S.  Rept. 
3278,  81st  Cong.). 

COMMITTEE    AMENDMENTS 

The  bill  here  being  reported  to  the  House  (H.  R.  2321),  as  intro- 
duced, is  substantially  identical  with  the  bill  (H.  R.  5187,  81st  Cong.) 
passed  by  the  House  during  the  Eighty-first  Congress. 

The  purpose  of  the  amendments  on  pages  5,  7,  and  8  is  to  remove 
from  the  bill  provisions  which  would  have  permitted  the  use,  in  the 
labeling,  advertising,  or  invoicing  of  a  fur  or  fur  product,  of  the  name 
of  any  animal  or  animals  other  than  the  animal  or  animals  from  which 
the  fur  or  fur  product  was  produced,  if  such  name  was  preceded  by 
the  words  "Processed  to  simulate".  As  a  result  of  these  amendments, 
the  bill  will  require  that  the  labeling,  advertising,  or  invoicing  show 
only  the  name  or  names  of  the  animal  or  animals  from  which  the  fur 
or  fur  product  was  produced.  The  committee  feels  that  the  objective 
of  this  bill  of  promoting  truthful  advertising,  invoicing,  and  labeling 
of  furs  and  fur  products  will  be  substantially  furthered  by  these  amend- 
ments. 

The  amendment  on  page  5  is  merely  to  make  it  entirely  clear  that 
freight  forwarders  will  get  the  benefit  of  the  exemption  granted  to 
carriers. 
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SECTION    BY    SECTION    EXPLANATION    OF    THE    BILL    AS    AMENDED 

Section  1  provides  for  a  short  title  of  the  act  which  is  "Fur  Products 
Labehng  Act." 

Section  2  of  the  act  contains  definitions  of  terms  used,  including 
"commerce,"  "fur,"  "used  fur,"  "waste  fur,"  "fur  products,"  and 
"invoice." 

Section  3  declares  that  the  marketing  in  commerce  of  any  fur  product 
that  is  misbranded  or  falsely  or  deceptively  advertised  and  invoiced, 
shall  be  unlawful.  In  addition,  the  marketing  in  commerce  of  any 
furs  that  are  falsely  advertised  or  invoiced,  shall  be  unlawful.  Finally, 
the  bill  makes  unlawful  the  marketing  in  commerce  of  any  fur  product 
that  is  misbranded  or  falsely  or  deceptively  advertised  or  invoiced  if 
such  fur  product  has  been  made  in  whole  or  in  part  of  fur  which  has 
been  shipped  and  received  in  commerce.  The  mutiliation  of  any  label 
attached  to  a  fur  product  is  made  unlawful  but  the  section  permits  any 
person  marketing  fur  products,  in  commerce,  to  attach  a  substitute 
label  conforming  to  the  requirements  of  the  act  and  on  such  label  he 
may  set  forth  his  own  name  in  lieu  of  the  name  of  the  manufacturer. 
A  person  substituting  a  label  is  required  to  keep  such  records  as  will 
show  the  information  set  forth  on  the  label  that  he  removed  and  the 
name  of  the  person  from  whom  such  fur  product  was  received.  This 
section  exempts  carriers,  including  freight  forwarders,  from  operation 
of  the  act. 

Section  4  provides  that  a  fur  product  shall  be  misbranded  if  it  is 
falsely  or  deceptively  labeled  or  if  a  label  is  not  affixed  that  does  not 
show : 

(1)  The  name  of  the  animal  producing  the  fur;  (2)  the  name  or 
identity  of  the  manufacturer,  shipper,  or  seller;  and  (3)  the  fact  that 
a  fur  product  contains  used  ifur,  that  the  fur  is  bleached  or  dyed,  or 
that  the  fur  product  is  made  of  waste  fur  or  less  valuable  parts  of 
the  pelt,  if  any  of  these  are  the  case.  The  section  also  provides  that 
the  name  of  no  other  animal  except  the  animal  that  produced  the  fur 
shall  appear  on  the  label. 

Section  5  provides  that  a  fur  product  or  fur  shall  be  falsely  adver- 
tised if  it  does  not  reveal  the  true  English  name  of  the  animal  produc- 
ing the  fur;  and  the  fact,  if  such  is  the  case,  that  it  contains  used  fur, 
or  that  the  fur  is  bleached  or  dyed,  or  that  the  fur  product  is  made 
of  waste  fur  or  less  valuable  parts  of  the  pelt.  It  also  provides  that 
the  name  of  no  other  animal  except  that  which  produced  the  fur  shall 
appear  on  the  label.  This  section  also  makes  unlawful  the  false 
invoicing  of  a  fur  product'  or  fur,  and  provides  that  failure  to  furnish 
an  invoice  setting  forth  the  information  required  by  the  act  shall  be 
considered  false  invoicing.  It  further  provides  that  the  name  of  no 
other  animal  shall  appear  on  the  invoice  except  the  name  of  the 
animal  that  produced  the  fur. 

Section  6  of  the  act  has  to  do  with  imported  fur  products  and  furs, 
and  provides  for  their  exclusion  under  certain  circumstances.  This 
section  also  provides  that  the  Secretary  of  the  Treasury  may  require 
additional  information  under  regulations  prescribed  by  him. 

Section  7  provides  for  the  establishment  of  a  fur  products  name 
guide  which  is  to  be  issued  within  6  months  after  the  date  of  enact- 
ment of  the  act,  and  provides  for  the  cooperation  of  the  Departments 
of  Agriculture  and  Interior  in  preparing  such  guide.     Provision  is 
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also  made  for  amendment  of  the  guide  from  time  to  time.  Section 
7  further  provides  that  if  the  name  of  the  animal  set  forth  in  the  fur- 
products  name  guide  connotes  a  geographical  origin  or  significance 
other  than  the  true  country  of  origin  of  such  animal,  the  Commission 
may  require  that  such  name  be  accompanied  by  a  qualifying  statement 
which  will  eliminate  any  confusion  or  deception  as  to  the  true  country 
of  origin  of  such  animal.  Where  no  true  English  name  exists  for  an 
animal,  the  fur-products  name  guide  is  to  set  forth  the  name  of  the 
animal  by  which  it  can  be  properly  identified  in  the  United  States. 

Section  8  of  the  act  provides  that  the  Federal  Trade  Commission 
is  to  be  the  enforcing  agency  and  shall  provide  the  necessary  rules 
and  regulations.  Provision  is  also  made  for  inspections  and  tests, 
and  that  every  manufacturer  or  dealer  in  fur  products  and  furs  shall 
maintain  records. 

Section  9  of  the  act  provides  for  condemnation  and  injunction  pro- 
ceedings where  the  ordinary  remedies  would  not  be  sufficient. 

Section  10  provides  for  guaranties  which  may  be  either  separate  or 
continuing.  These  guaranties  when  relied  upon  in  good  faith  would 
protect  a  person  against  charges  under  section  3  of  the  act. 

Section  11  provides  for  certain  criminal  penalties  when  a  willful 
violation  occurs.  Facts  in  such  case  are  to  be  certified  to  the  Attorney 
General  for  prosecution. 

Sections  12,  13,  and  14  contain  provisions  relating  to  application  of 
existing  laws,  the  effective  date  of  the  act  (which  is  1  year  after 
enactment),  and  the  separability  clause. 

February  16,  1951. 
Hon.  Robert  Grosser, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

United  States  House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Chairman:  In  response  to  your  letter  of  February  5,  1951, 
enclosing  a  copy  of  H.  R.  2321,  Eighty-second  Congress,  first  session,  entitled 
"A  bill  to  protect  consumers  and  others  against  misbranding,  false  advertising, 
and  false  invoicing  of  fur  products  and  furs,"  introduced  on  February  2,  1951, 
by  Congressman  Joseph  P.  O'Hara  of  Minnesota,  and  requesting  any  comments 
the  Commission  may  care  to  offer  concerning  the  proposed  legislation,  the  following 
is  submitted  for  the  information  of  the  committee. 

The  bill  is  generally  modeled  after  the  Wool  Products  Labeling  Act  of  1939. 
Its  general  objective  is  to  protect  consumers  and  scrupulous  merchants  against 
deception  and  unfair  competition  resulting  from  the  misbranding,  false  or  decep- 
tive advertising,  or  false  invoicing  of  fur  products  and  furs,  and  to  protect  domestic 
fur  producers  against  unfair  competition. 

The  proposed  legislation  requires  mandatory  labeling  of  fur  articles  of  wearing 
apparel  and  invoicing  of  furs  moving  in  interstate  or  foreign  commerce  to  show 
the  name  (as  set  forth  in  the  Fur  Products  Name  Guide)  of  the  animal  that  pro- 
duced the  fur,  and  when  such  is  the  case  the  fact  that  the  garment  contained  used 
fur  or  that  the  furs  are  bleached  or  dyed  or  that  the  fur  product  is  composed  of 
inferior  pieces  such  as  paws,  tails,  bellies,  or  waste  fur.  It  further  requires  that 
when  fur  products  or  furs  are  advertised  in  commerce  that  such  important  facts 
also  be  truthfully  disclosed.  Animal  names  other  than  the  true  name  of  the 
animal  from  which  the  fur  was  taken  are  prohibited  from  use  on  required  labels, 
advertising,  and  invoicing  "unless  such  name  or  names  are  preceded  by  the  words 
'processed  to  simulate'  and  the  fur  product  has  been  so  processed."  (It  is  under- 
stood that  the  Commission  under  power  granted  in  section  8  (b)  of  the  act  to 
prescribe  rules  and  regulations  governing  the  manner  and  form  of  disclosing 
information  required  by  this  act  would  have  authority  to  control  possible  abuses 
which  might  arise  under  the  above  qualifying  provision  and  thus  afford  necessary 
consumer  protection.)  The  proposed  legislation  makes  subject  to  its  provisions 
not  only  those  marketing  fur  products  in  interstate  commerce,  but  those  market- 
ing fur  products  made  in  whole  or  in  part  of  fur  which  has  been  shipped  and 
received  in  commerce.  The  use  of  substitute  labels  is  also  provided  for  by  those 
subject  to  the  affirmative  requirements  of  the  bill. 
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In  addition,  the  bill  provides  for  the  establishment  and  maintenance  by  the- 
Federal  Trade  Commission,  with  the  assistance  and  cooperation  of  the  Depart- 
ments of  Agriculture  and  Interior,  of  a  Fur  Products  Name  Guide  setting  forth 
the  true  English  names,  or  other  appropriate  animal  names,  to  be  used  in  labeling, 
invoicing,  and  advertising  the  respective  furs  from  various  animals.  In  connec- 
tion with  the  name  of  an  animal  (as  set  forth  in  the  Fur  Products  Name  Guide) 
which  connotes  a  geographical  origin  or  significance  other  than  the  true  country 
or  place  of  origin  of  such  animal,  the  pro^Dosed  legislation  provides  that  the  Com- 
mission may  require  in  connection  therewith  such  qualifying  statement  as  is 
necessary  to  prevent  confusion  or  deception.  (This  provision  is  considered  most 
necessary  inasmuch  as  the  proposed  legislation  in  its  present  form  contains  no 
"country  of  origin"  requirements.)  The  bill  further  provides  for  administration 
by  the  Federal  Trade  Commission  in  accordance  with  administrative  procedure 
long  operative  in  Commission  work  under  comparable  statutes;  namely,  the 
Federal  Trade  Commission  Act  and  the  Wool  Products  Labeling  Act.  It  also 
provides  for  temporary  injunctive  relief  as  well  as  for  actions  in  rem  for  seizure 
of  misbranded  fur  products  and  furs  which  are  in  violation  of  the  act.  Separate 
or  continuing  guaranties  are  provided  for  where  desired,  for  the  protection  of 
subsequent  resellers.  The  use  of  false  guaranties  is  declared  unlawful.  To- 
gether with  the  provisions  for  administrative  enforcement  by  the  Commission, 
the  bill  also  provides  for  misdemeanor  preceedings  in  district  courts  on  behalf 
of  the  United  States  against  willful  violators  of  its  provisions.  The  administra- 
tive enforcement  provisions  incorporated  in  the  bill  are  of  the  type  customarily 
found  advisable  and  appropriate  in  legislation  of  this  character  and  experience 
has  proven  such  procedure  most  effective  and  of  the  type  least  burdensome. 

Need  for  the  proposed  legislation  is  predicated  upon  the  ever-increasing  number 
of  foreign  names  and  fictitious  designations  used  in  advertising  and  in  describing 
fur  products  and  furs,  which  designations  often  appear  quite  confusing  and 
misleading  to  potential  purchasers  as  to  the  kind  and  quality  of  fur  being  offered 
for  sale. 

The  proposed  legislation  would  not  only  protect  the  consumer  against  such 
inroads  of  deception  and  false  and  misleading  advertising  but  would  also  afford 
protection  to  our  domestic  infant  fur-farming  industry  that  it  may  be  shielded 
from  unscrupulous  competition  arising  out  of  the  use  of  false  and  glamorized 
designations  for  cheap  imported  furs. 

While  furs  are  natural  products,  they  are  peculiarly  susceptible  to  dyeing  and 
other  manipulation  and  processing  which  tend  to  change  their  appearance.  Such 
manipulations  are  commonly  undertaken  for  the  purpose  of  simulating  more 
expensive  furs  in  appearance.  This  practice  makes  it  easily  possible  for  the 
purchasing  public  to  be  misled  and  deceived,  and  the  bill  under  consideration 
will  go  far  toward  protecting  the  unsuspecting  consumers  and  dealers. 

The  bill  goes  considerably  further  in  providing  public  protection  in  connection 
with  the  fur  industry  than  appears  possible  under  existing  law  and  the  Commis- 
sion's Trade  Practice  Rules  for  the  Fur  Industry,  two  copies  of  which  are  enclosed 
herewith.  While  the  operation  of  the  Trade  Practice  Rules  has  afforded  the 
public  and  business  a  material  measure  of  protection,  the  bill  would  make  it 
possible  to  effect  even  a  wider  and  more  thorough  and  complete  protection. 
Thus,  it  is  believed  that  the  objectives  of  the  bill  would  provide  a  valuable  supple- 
ment to  existing  authority. 

In  view  of  the  circumstances  and  prevailing  conditions  in  the  fur  industry,  it' 
is  believed  that  legislation  of  the  type  provided  by  the  bill  under  consideration 
would  be  beneficial  and  in  the  public  interest. 

The  administration  of  the  proposed  statute  lends  itself  to  be  readily  integrated 
with  the  Commission's  duties  under  the  Wool  Products  Labeling  Act.  With 
such  in  mind,  its  administration  and  enforcement  would  be  considerably  more 
economical  than  otherwise  possible.  Under  such  condition  it  is  estimated  that 
the  costxof  administering  the  act  on  a  fiscal-year  basis  would  approximate  S75,000. 

The  Commission  wishes  to  advise  that  members  of  its  staff  who  are  fully  ac- 
quainted with  the  provisions  of  the  bill  will  be  available  for  any  services  they 
may  be  able  to  render  the  committee. 

By  direction  of  the  Commission. 
Sincerely  j'ours, 

Jas.  M.  Mead,  Chairman. 

N.  B. — Pursuant  to  regulations,  this  report  was  submitted  to  the  Bureau  of  the 
Budget  on  February  16,  1951,  and  on  February  20,  1951,  the  Commission  was 
advised  that  there  would  be  no  objection  to  the  submission  of  the  report  to  the 
committee. 

W.  A.  Ayres,  Acting  Chairman. 
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Department  of  Agriculture, 
„        ^  Washington,  D.  C,  April  12,  1951. 

HoTi.  Robert  Grosser, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

,  House  of  Representatives. 

Dear  Mr.  Grosser:  This  is  in  reply  to  your  request  of  February  5,  1951,  for 
a  report  on  H.  R.  2321,  a  bill  to  protect  consumers  and  others  against  misbranding, 
false  advertising,  and  false  invoicing  of  fur  products  and  furs. 

The  general  intent  of  this  bill  is  to  guarantee  the  ultimate  consumer  and  the 
handlers  of  furs  and  fur  articles  the  kind  of  merchandise  for  which  they  pay. 
The  stipulations  are  believed  to  be  reasonable  and  generally  workable.  Under 
section  7  of  the  bill,  the  Department  of  Agriculture  and  the  Department  of  the 
Interior  are  to  assist  and  to  cooperate  with  the  Federal  Trade  Commission  in 
preparing  and  keeping  current  the  Fur  Products  Name  Guide. 

This  bill  is  identical  with  H.  R.  5187,  Eighty-first  Gongress,  which  was  passed 
by  the  House  and  on  which  the  Department  made  a  favorable  report.  The 
Department  has  also  made  favorable  reports  on  similar  bills,  H.  R.  2099  and  S. 
508,  Eighty-second  Gongress,  and  has  recommended  amendments  to  section  7 
of  H.  R.  538  which  would  provide  for  appropriate  identification  of  animals  that 
have  names  connoting  a  place  of  origin  other  than  the  true  origin,  in  order  to 
prevent  confusion  and  deception. 

There  would  be  no  additional  cost  to  this  Department  if  the  bill  should  be 
enacted.     Our  present  force  is  sufficient  to  assist  the  Federal  Trade  Commission. 

The  Department  recommends  that  the  bill  be  passed. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  program  of 
the  President  there  is  no  objection  to  the  submission  of  this  report. 
Sincerely  yours, 

Charles  F.  Brannan,  Secretary. 
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FLAMMABLE  FABRICS  ACT 

(15  U.S.  C.   1191;  67  Stat.   Ill)  approved  June  30,  1953;  amended 
(68  Stat.  770)  August  23,  1954;  amended  and  revised  (81  Stat.  568) 
December  14,  1967. 

AN  ACT  To  prohibit  the  introduction  or  movement  in  interstate 
commerce  of  articles  of  wearing  apparel  and  fabrics  which  are  so 
highly  flammable  as  to  be  dangerous  when  worn  by  individuals,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SHORT  TITLE 

Section  1.    This  Act  may  be  cited  as  the  "Flammable  Fabrics  Act. " 

DEFINITIONS 

Sec.  2  As  used  in  this  Act-- 

(a)  The  term  "person"  means  an  individual,  partnership,  corpora- 
tion, association,  or  any  other  form  of  business  enterprise. 

(b)  The  term  "commerce"  means  commerce  among  the  several 
States  or  with  foreign  nations  or  in  any  territory  of  the  United  States 
or  in  the  District  of  Columbia  or  between  any  such  territory  and 
another,  or  between  any  such  territory  and  any  State  or  foreign 
nation,  or  between  the  District  of  Columbia  or  the  Commonwealth  of 
Puerto  Rico  and  any  State  or  territory  or  foreign  nation,  or  between 
the  Commonwealth  of  Puerto  Rico  and  any  State  or  territory  or 
foreign  nation  or  the  District  of  Columbia. 

(c)  The  term  "territory"  includes  the  insular  possessions  of  the 
United  States  and  also  any  territory  of  the  United  States. 

(d)  The  term  "article  of  wearing  apparel"  means  any  costume  or 
article  of  clothing  worn  or  intended  to  be  worn  by  individuals. 

(e)  The  term  "interior  furnishing"  means  any  type  of  furnishing 
made  in  whole  or  in  part  of  fabric  or  related  material  and  intended  for 
use  or  which  may  reasonable  be  expected  to  be  used,  in  homes,  offices, 
or  other  of  places  of  assembly  or  accomodation. 

(f)  The  term  "fabric"  means  any  material  (except  fiber,  filament, 
or  yarn  for  other  than  retail  sale)  woven,  knitted,  felted,  or  otherwise 
produced  from  or  in  combination  with  any  natural  or  synthetic  fiber, 
film,  or  substitute  therefor  which  is  intended  for  use  or  which  may 
reasonably  be  expected  to  be  used,  in  any  product  as  defined  in 
subsection  (h). 

(g)  The  term  "related  material"  means  paper,  plastic,  rubber, 
synthetic  film,  or  synthetic  foam  which  is  intended  for  use  or  which 
may  reasonably  be  expected  to  be  used  in  any  product  as  defined  in 
subsection  (h), 

(h)    The  term  "product"  means  any  article  of  wearing  apparel  or 
interior  furnishing. 
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(i)    The  term  "Commission"  means  the  Federal  Trade  Commission. 

(j)    The  term  "Federal  Trade  Commission  Act"  means  the  Act  of 
Congress  entitled  "An  Act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes"  approved 
September  26,  1914,  as  amended. 

PROHIBITED  TRANSACTIONS 

Sec.  3    (a)    The  manufacture  for  sale,  the  sale,  or  the  offering  for 
sale,  in  commerce,  or  the  importation  into  the  United  States,  or  the 
introduction,  delivery  for  introduction,  transportation  or  causing  to 
be  transported,  in  commerce,  or  the  sale  or  delivery  after  a  sale  or 
shipment  in  commerce,  of  any  product,  fabric,  or  related  material 
which  fails  to  conform  to  an  applicable  standard  or  regulation  issued 
or  amended  under  the  provisions  of  section  4  of  this  Act,  shall  be 
unlawful  and  shall  be  an  unfair  method  of  competition  and  an  unfair  and 
deceptive  act  or  practice  in  commerce  under  the  Federal  Trade  Com- 
mission Act, 

(b)    The  manufacture  for  sale,  the  sale,  or  the  offering  for  sale,  of 
any  product  made  of  fabric  or  related  material  which  fails  to  conform 
to  an  applicable  standard  or  regulation  issued  or  amended  under  sec- 
tion 4  of  this  Act,  and  which  has  been  shipped  or  received  in  commerce 
shall  be  unlawful  and  shall  be  an  unfair  method  of  competition  and 
an  unfair  and  deceptive  act  or  practice  in  commerce  under  the  Federal 
Trade  Commission  Act. 

REGULATION  OF  FLAMMABLE  FABRICS 

Sec.  4    (a)    Whenever  the  Secretary  of  Commerce  finds  on  the 
basis  of  the  investigations  or  research  conducted  pursuant  to  section 
14  of  this  Act  that  a  new  or  amended  flammability  standard  or  other 
regulation,  including  labeling,  for  a  fabric,  related  material,  or  product 
may  be  needed  to  protect  the  public  against  unreasonable  risk  of  the 
occurrence  of  fire  leading  to  death  or  personal  injury,  or  significant 
property  damage,  he  shall  institute  proceedings  for  the  determination 
of  an  appropriate  flammability  standard  (including  conditions  and 
manner  of  testing)  or  other  regulation  or  amendment  thereto  for  such 
fabric,  related  material,  or  product. 

(b)    Each  standard,  regulation,  or  amendment  thereto  promulgated 
pursuant  to  this  section  shall  be  based  on  findings  that  such  standard, 
regulation,  or  amendment  thereto  is  needed  to  adequately  protect  the 
public  against  unreasonable  risk  of  the  occurrence  of  fire  leading  to 
death,  injury,  or  significant  property  damage,  is  reasonable,  techno- 
logically practicable,  and  appropriate,  is  limited  to  such  fabrics, 
related  materials,  or  products  which  have  been  determined  to  present 
such  unreasonable  risks,  and  shall  be  stated  in  objective  terms.    Each 
such  standard,  regulation,  or  amendment  thereto,  shall  become  effec- 
tive twelve  months  from  the  date  on  which  such  standard,  regulation, 
or  amendment  is  promulgated,  unless  the  Secretary  of  Commerce  finds 
for  good  cause  shown  that  an  earlier  or  later  effective  date  is  in  the 
public  interest  and  publishes  the  reason  for  such  finding.    Each  such 
standard  or  regulation  or  amendment  thereto  shall  exempt  fabrics, 
related  materials,  or  products  in  inventory  or  with  the  trade  as  of 
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the  date  on  which  the  standard,  regulation,  or  amendment  thereto, 
becomes  effective  except  that,  if  the  Secretary  finds  that  any  such 
fabric,  related  material,  or  product  is  so  highly  flammable  as  to  be 
Qiingerous  when  used  by  consumers  for  the  purpose  for  which  it  is 
intended,  he  may  under  such  conditions  as  the  Secretary  may  pre- 
scribe, withdraw,  or  limit  the  exemption  for  such  fabric,  related 
material,  or  product. 

(c)  The  Secretary  of  Commerce  may  obtain  from  any  person  by 
regulation  or  subpena  issued  pursuant  thereto  such  information  in  the 
form  of  testimony,  books,  records,  or  other  writings  as  is  pertinent  to 
the  findings  or  determinations  which  he  is  required  or  authorized  to 
make  pursuant  to  this  Act.    All  information  reported  to  or  otherwise 
obtained  by  the  Secretary  or  his  representative  pursuant  to  this  sub- 
section which  information  contains  or  relates  to  a  trade  secret  or  other 

atter  referred  to  in  section  1905  of  title  18  of  the  United  States  Code, 
shall  be  considered  confidentail  for  the  purpose  of  that  section,  except 
that  such  information  may  be  disclosed  to  other  officers  or  employees 
concerned  with  carrying  out  this  Act  or  when  relevant  in  any  proceed- 
ing under  this  Act.    Nothing  in  this  section  shall  authorize  the  with- 
holding of  information  by  the  Secretary  or  any  officer  or  employee 
under  his  control,  from  the  duly  authorized  committees  of  the 
Congress. 

(d)  The  provisions  of  sections  551  through  559  of  title  5,  United 
States  Code,  hsall  apply  to  the  issuance  of  all  standards  or  regulations 
or  amendments  thereto  under  this  section. 

(e)  (1)    Any  person  who  will  be  adversely  affected  by  any  such 

standard  or  regulation  or  amendment  thereto  when  it  is 
effective  may  at  any  time  prior  to  the  sixtieth  day  after 
such  standard  or  regulation  or  amendment  thereto  is 
issued  file  a  petition  with  the  United  States  court  of 
appeals  for  the  circuit  wherein  such  person  resides  or  has 
his  principal  place  of  business,  for  a  judicial  review 
thereof.    A  copy  of  the  petition  shall  be  forthwith  trans- 
mitted by  the  clerk  of  the  court  to  the  Secretary  or  other 
officer  designated  by  him  for  that  purpose.    The  Secretary 
thereupon  shall  file  in  the  court  the  record  of  the  pro- 
ceedings on  which  the  Secretary  based  the  standard  or 
regulation,  as  provided  in  section  2112  of  title  28  of  the 
United  States  Code. 

(2)    If  the  petitioner  applies  to  the  court  for  leave  to  adduce 
additional  evidence,  and  shows  to  the  satisfaction  of  the 
court  that  such  additional  evidence  is  material  and  that 
there  were  reasonable  grounds  for  the  failure  to  adduce 
such  evidence  in  the  proceeding  before  the  Secretary,  the 
court  may  order  such  additional  evidence  (and  evidence 
in  rebuttal  thereof)  to  be  taken  before  the  Secretary,  and 
to  be  adduced  upon  the  hearing,  in  such  manner  and  upon 
such  terms  and  conditions  as  to  the  court  may  seem  proper. 
The  Secretary  may  modify  his  findings,  or  make  new 
findings,  by  reason  of  the  additional  evidence  so  taken, 
and  he  shall  file  such  modified  or  new  findings,  and  his 
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recommendations,  if  any,  for  the  modification  or  setting 
aside  of  his  original  standard  or  regulation  or  amend- 
ment thereto,  with  the  return  of  such  additional  evidence, 

(3)  Upon  the  filing  of  the  petition  referred  to  in  paragraph 
(1)  of  this  subsection,  the  court  shall  have  jurisdiction 
to  review  the  standard  or  regulation  in  accordance  with 
chapter  7  of  title  5  of  the  United  States  Code  and  to  grant 
appropriate  relief  as  provided  in  such  chapter. 

(4)  The  judgment  of  the  court  affirming  or  setting  aside,  in 
whole  or  in  part,  any  such  standard  or  regulation  of  the 
Secretary  shall  be  final,  subject  to  review  by  the  Supreme 
Court  of  the  United  States  upon  certiorari  or  certification 
as  provided  in  section  1254  of  title  28  of  the  United  States 
code. 

(5)  Any  action  instituted  under  this  subsection  shall  survive, 
notwithstanding  any  change  in  the  person  occupying  the 
office  of  Secretary  or  any  vacancy  in  such  office. 

(6)  The  remedies  provided  for  in  this  subsection  shall  be  in 
addition  to  and  not  in  substitution  for  any  other  remedies 
provided  by  law. 

(f)    A  certified  copy  of  the  transcript  of  the  record  and  proceedings 
under  subsection  (e)  shall  be  furnished  by  the  Secretary  to  any 
interested  party  at  his  request,  and  payment  of  the  costs  thereof,  and 
shall  be  admissible  in  any  criminal,  exclusion  of  imports,  or  other 
proceeding  arising  under  or  in  respect  of  this  Act,  irrespective  of 
whether  proceedings  with  respect  to  the  standard  or  regulation  or 
amendment  thereto  have  previously  been  initiated  or  become  final 
under  subsection  (e). 

ADMINISTRATION  AND  ENFORCEMENT 

Sec.  5    (a)    Except  as  otherwise  specifically  provided  herein,  sec- 
tions 3,5,6,  and  8(b)  of  this  Act  shall  be  enforced  by  the  Commission 
under  rules,  regulations  and  procedures  provided  for  in  the  Federal 
Trade  Commission  Act. 

(b)  The  Commission  is  authorized  and  directed  to  prevent  any 
person  from  violating  the  provisions  of  section  3  of  this  Act  in  the 
same  manner,  by  the  same  means  and  with  the  same  jurisdiction, 
powers  and  duties  as  though  all  applicable  terms  and  provisions  of  the 
Federal  Trade  Commission  Act  were  incorporated  into  and  made  a 
part  of  this  Act;  and  any  such  person  violating  any  provision  of  sec- 
tion 3  of  this  Act  shall  be  subject  to  the  penalties  and  entitled  to  the 
privileges  and  immunities  provided  in  said  Federal  Trade  Commission 
Act  as  though  the  applicable  terms  and  provisions  of  the  said  Federal 
Trade  Commission  Act  were  incorporated  into  and  made  a  part  of 
this  Act.  ' 

(c)  The  Commission  is  authorized  and  directed  to  prescribe  such 
rules  and  regulations,  including  provisions  for  maintenance  of  records 
relating  to  fabrics,  related  materials,  and  products,  as  may  be  neces- 
sary and  proper  for  administration  and  enforcement  of  this  Act .    The 
violation  of  such  rules  and  regulations  shall  be  unlawful  and  shall  be 
an  unfair  method  of  competition  and  an  unfair  and  deceptive  act  or 
practice,  in  commerce,  under  the  Federal  Trade  Commission  Act. 
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(d)   The  Commission  is  authorized  to-- 

(1)  cause  inspections,  analyses,  tests,  and  examinations  to  be 
made  of  any  product,  fabric  or  related  material  which  it  has 
reason  to  believe  falls  within  the  prohibitions  of  this  Act;  and 

(2)  cooperate  on  matters  related  to  the  purposes  of  this  Act 
with  any  department  or  agency  of  the  Government;  with  any 
State  or  territory  or  with  the  District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico«,  or  with  any  department,  agency, 
or  political  subdivision  thereof;  or  with  any  person. 

INJUNCTION  AND  CONDEMNATION  PROCEEDINGS 

Sec.  6    (a)    Whenever  the  Commission  has  reason  to  believe  that 
any  person  is  violating  or  is  about  to  violate  section  3,  or  a  rule  or 
regulation  prescribed  under  section  5(c), of  this  Act,  and  that  it  would  be 
in  the  public  interest  to  enjoin  such  violation  until  complaint  under  the 
Federal  Trade  Commission  Act  is  issued  and  dismissed  by  the  Com- 
mission or  until  order  to  cease  and  desist  made  thereon  by  the  Com- 
mission has  become  final  within  the  meaning  of  the  Federal  Trade 
Commission  Act  or  is  set  aside  by  the  court  on  review,  the  Commission 
may  bring  suit  in  the  district  court  of  the  United  States,  for  the  district 
in  which  such  person  resides  or  transacts  business,  or,  if  such  person 
resides  or  transacts  business  in  Guam  or  the  Virgin  Islands,  then  in 
the  District  Court  of  Guam  or  in  the  District  Court  of  the  Virgin 
Islands  (as  the  case  may  be)  to  enjoin  such  violation  and  upon  proper 
showing  a  temporary  injunction  or  restraining  order  shall  be  granted 
without  bond. 

(b)  Whenever  the  Commission  has  reason  to  believe  that  any 
product  has  been  manufactured  or  introduced  into  commerce  or  any 
fabric  or  related  material  has  been  introduced  in  commerce  in  violation 
of  section  3  of  this  Act,  it  may  institute  proceedings  by  process  of 
libel  for  the  seizure  and  confiscation  of  such  product,  fai)ric,  or 
related  material  in  any  district  court  of  the  United  States  within  the 
jurisdiction  of  which  such  product,  fabric,  or  related  material  is 
found.    Proceedings  in  cases  instituted  under  the  authority  of  this 
section  shall  conform  as  nearly  as  may  be  to  proceedings  in  rem  in 
admiralty,  except  that  on  demand  of  either  party  and  in  the  discretion 
of  the  court,  any  issue  of  fact  shall  be  tried  by  jury.    Whenever  such 
proceedings  involving  identical  products,  fabrics,  or  related 
materials  are  pending  in  two  or  more  jurisdictions,  they  may  be  con- 
solidated for  trial  by  order  of  any  such  court  upon  application 
seasonably  made  by  any  party  in  interest  upon  notice  to  all  other 
parties  in  interest.    Any  court  granting  an  order  of  consolidation 

shall  cause  prompt  notification  thereof  to  be  given  to  other  courts 
having  jurisdiction  in  the  cases  covered  thereby  and  the  clerks  of 
such  other  courts  shall  transmit  all  pertinent  records  and  papers  to 
the  court  designated  for  the  trial  of  such  consolidated  proceedings. 

(c)  In  any  such  action  the  court,  upon  application  seasonably 
made  before  trial,  shall  by  order  allow  any  party  in  interest,  his 
attorney  or  agent,  to  obtain  a  representative  sample  of  the  product, 
fabric,  or  related  material  seized. 
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(d)    If  such  products,  fabrics,  or  related  materials  are  condemned 
by  the  court  they  shall  be  disposed  of  by  destruction,  by  delivery  to 
the  owner  or  claimant  thereof  upon  payment  of  court  costs  and  fees 
and  storage  and  other  proper  expenses  and  upon  execution  of  good 
and  sufficient  bond  to  the  effect  that  such  products,  fabrics,  or  related 
materials  will  not  be  disposed  of  until  properly  and  adequately  treated 
or  processed  so  as  to  render  them  lawful  for  introduction  into  com- 
merce, or  by  sale  upon  execution  of  good  and  sufficient  bond  to  the 
effect  that  such  products,  fabrics,  or  related  materials  will  not  be  dis- 
posed of  until  properly  and  adequately  treated  or  processed  so  as  to 
render  them  lawful  for  introduction  into  commerce.    If  such  products, 
fabrics,  or  related  materials  are  disposed  of  by  sale  the  proceeds,  less 
costs  and  charges,  shall  be  paid  into  the  Treasury  of  the  United 
States. 

PENALTIES 

Sec.  7.    Any  person  who  willfully  violates  section  3  or  8(b)  of  this 
Act  shall  be  guilty  of  a  misdeameanor ,  and  upon  conviction  thereof 
shall  be  fined  not  more  than  $5, 000  or  be  imprisoned  not  more  than 
one  year  or  both  in  the  discretion  of  the  court:    Provided,  That  nothing 
herein  shall  limit  other  provisions  of  this  Act. 

GUARANTY 

Sec.  8.    (a)    No  person  shall  be  subject  to  prosecution  under  sec- 
tion 7  of  this  Act  for  a  violation  of  section  3  of  this  Act  if  such  person 
(1)  establishes  a  guaranty  received  in  good  faith  signed  by  and  con- 
taining the  name  and  address  of  the  person  by  whom  the  product, 
fabric,  or  related  material  guaranteed  was  manufactured  or  from 
whom  it  was  received,  to  the  effect  that  reasonable  and  representative 
tests  made  in  accordance  with  standards  issued  or  amended  under  the 
provisions  of  section  4  of  this  Act  show  that  the  fabric  or  related  mate- 
rial covered  by  the  guaranty,  or  used  in  the  product  covered  by  the 
guaranty,  conforms  with  applicable  flammability  standards  issued  or 
amended  under  the  provisions  of  section  4  of  this  Act,  and  (2)  has  not, 
by  further  processing,  affected  the  flammability  of  the  fabric,  related 
material,  or  product  covered  by  the  guaranty  which  he  received.    Such 
guaranty  shall  be  either  (1)  a  separate  guaranty  specifically  designat- 
ing the  product,  fabric,  or  related  material  guaranteed,  in  which  case 
it  may  be  on  the  invoice  or  other  paper  relating  to  such  product,  fabric, 
or  related  material;  (2)  a  continuing  guaranty  given  by  seller  to  buyer 
applicable  to  any  product,  fabric,  or  related  material  sold  or  to  be  sold 
to  buyer  by  seller  in  a  form  as  the  Commission  by  rules  and  regulations 
may  prescribe;  or  (3)  a  continuing  guaranty  filed  with  the  Commis- 
sion applicable  to  any  product,  fabric,  or  related  material  handled  by 
a  guarantor,  in  such  form  as  the  Commission  by  rules  or  regulations 
may  prescribe. 

(b)    It  shall  be  unlawful  for  any  person  to  furnish,  with  respect 
to  any  product,  fabric,  or  related  material,  a  false  guaranty  (except 
a  person  relying  upon  a  guaranty  to  the  same  effect  received  in  good 
faith  signed  by  and  containing  the  name  and  address  of  the  person  by 


All5 

whom  the  product,  fabric,  or  related  material  guaranteed  was  manu- 
factured or  from  whom  it  was  received)  with  reason  to  believe  the 
product,  fabric,  or  related  material  falsely  guaranteed  may  be  intro- 
duced, sold,  or  transported  in  commerce,  and  any  person  who  violates 
the  provisions  of  this  subsection  is  guilty  of  an  unfair  method  of  com- 
petition, and  an  unfair  or  deceptive  act  or  practice,  in  commerce 
within  the  meaning  of  the  Federal  Trade  Commission  Act. 

SHIPMENTS  FROM  FOREIGN  COUNTRIES 

Sec.  9.    An  imported  product,  fabric,  or  related  material  to  which 
flammability  standards  under  this  Act  are  applicable  shall  not  be  deliv- 
ered from  customs  custody  except  as  provided  in  section  499  of  the 
Tariff  Act  of  1930,  as  amended.    In  the  event  an  imported  product, 
fabric,  or  related  material  is  delivered  from  customs  custody  under 
bond,  as  provided  in  section  499  of  the  Tariff  Act  of  1930,  as  amended, 
and  fails  to  conform  with  an  applicable  flammability  standard  in 
effect  on  the  date  of  entry  of  such  merchandise,  the  Secretary  of  the 
Treasury  shall  demand  redelivery  and  in  the  absence  thereof  shall 
assert  a  claim  for  liquidated  damages  for  breach  of  a  condition  of 
the  bond  arising  out  of  such  failure  to  conform  or  redeliver  in  accord- 
ance with  regulations  prescribed  by  the  Secretary  of  the  Treasury  or 
his  delegate.    When  asserting  a  claim  for  liquidated  damages  against 
an  importer  for  failure  to  redeliver  such  nonconforming  goods,  the 
liquidated  damages  shall  be  not  less  than  10  per  centum  of  the  value 
of  the  nonconforming  merchandise  if,  within  five  years  prior  thereto, 
the  importer  has  previously  been  assessed  liquidated  damages  for  fail- 
ure to  redeliver  nonconforming  goods  in  response  to  a  demand  from 
the  Secretary  of  the  Treasury  as  set  forth  above. 

INTERPRETATION  AND  SEPARABILITY 

Sec  10.    The  provisions  of  this  Act  shall  be  held  to  be  in  addition 
to,  and  not  in  substitution  for  or  limitation  of,  the  provisions  of  any 
other  law.    If  any  provision  of  this  Act  or  the  application  thereof  to 
any  person  or  circumstances  is  held  invalid  the  remainder  of  the  Act 
and  the  application  of  such  provisions  to  any  other  person  or  cir- 
cumstances shall  not  be  affected  thereby. 

EXCLUSIONS 

Sec.  11.    The  provisions  of  this  Act  shall  not  apply  (a)  to  any 
common  carrier,  contract  carrier,  or  freight  forwarder  in  transporting 
a  product,  fabric,  or  related  material  shipped  or  delivered  for  shipment 
into  commerce  in  the  ordinary  course  of  its  business;  (b)  to  any  con- 
verter, processor,  or  finisher  in  performing  a  contract  or  commission 
service  for  the  account  of  a  person  subject  to  the  provisions  of  this 
Act:  Provided,  That  said  converter,  processor,  or  finisher  does  not 
cause  any  product,  fabric,  or  related  material  to  become  subject  to  this 
Act  contrary  to  the  terms  of  the  contract  or  commission  service;  or 
(c)  to  any  product,  fabric,  or  related  material  shipped  or  delivered  for 
shipment  into  commerce  for  the  purpose  of  finishing  or  processing 
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such  product,  fabric,  or  related  material  so  that  it  conforms  with 
applicable  flammability  standards  issued  or  amended  under  the  pro- 
visions of  section  4  of  this  Act. 

EFFECTIVE  DATE 

Sec.  12.    This  Act  shall  taJte  effect  one  year  after  the  date  of  its 
passage. 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.   13.    There  are  hereby  authorized  to  be  appropriated  $1,500,000 
for  the  fiscal  year  ending  June  30,  1968,  and  $2,  500,000  each  for  the 
fiscal  year  ending  June  30,  1969,  and  the  fiscal  year  ending  June  30, 
1970,  to  carry  out  the  provisions  of  this  Act. 

INVESTIGATIONS 

Sec.   14.    (a)    The  Secretary  of  Health,  Education,  and  Walfare  in 
cooperation  with  the  Secretary  of  Commerce  shall  conduct  a  continu- 
ing study  and  investigation  of  the  deaths,  injuries,  and  economic  losses 
resulting  from  accidental  burning  of  products,  fabrics,  or  related 
materials.    The  Secretary  of  Health,  Education,  and  Welfare  shall  sub- 
mit annually  a  report  to  the  President  and  to  the  Congress  containing 
the  results  of  the  study  and  investigation. 

(b)    In  cooperation  with  appropriate  public  and  private  agencies, 
the  Secretary  of  Commerce  is  authorized  to-- 

(1)  conduct  research  into  the  flammability  of  products, 
fabrics,  and  materials; 

(2)  conduct  feasibility  studies  on  reduction  of  flammability 
of  products,  fabrics,  and  materials; 

(3)  develop  flammability  test  methods  and  testing  devices; 
and 

(4)  offer  appropriate  training  in  the  use  of  flammability  test 
methods  and  testing  devices. 

The  Secretary  shall  annually  report  the  results  of  these  activities  to  the 
Congress. 

EXPORTS 

Sec.  15.    (a)    This  Act  shall  not  apply  to  any  fabric,  related  mate- 
rial, or  product  which  is  to  be  exported  from  the  United  States,  if  such 
fabric,  related  material,  or  product,  and  any  container  in  which  it  is 
enclosed,  bears  a  stamp  or  label  stating  that  such  fabric,  related  mate- 
rial, or  product  is  intended  for  export  and  such  fabric,  related  mate- 
rial, or  product  is  in  fact  exported  from  the  United  States;  except  that 
this  Act  shall  apply  to  any  fabric,  related  material,  or  product  manu- 
factured for  sale,  offered  for  sale,  or  intended  for  shipment  to  any 
installation  of  the  United  States  located  outside  of  the  United  States. 

(b)    This  Act  shall  not  apply  to  any  fabric,  related  material,  or 
product  which  is  imported  into  the  United  States  for  dyeing,  finishing, 
other  processing,  or  storage  in  bond,  and  export  from  the  United 
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States,  if  such  fabric,  related  material,  or  product,  and  any  container 
in  which  it  is  enclosed,  bears  a  stamp  or  label  stating  that  such  fabric, 
related  material,  or  product  is  intended  for  export,  and  such  fabric, 
related  material,  or  product  is  in  fact  exported  from  the  United  States; 
except  that  this  Act  shall  apply  to  any  such  imported  fabric,  related 
material,  or  product  manufactured  for  sale,  offered  for  sale,  or 
intended  for  shipment  to  any  installation  of  the  United  States  located 
outside  of  the  United  States. 

PREEMPTION 

Sec.   16.    This  Act  is  intended  to  supersede  any  law  of  any  State 
or  political  subdivision  thereof  inconsistent  with  its  provisions. 

NATIONAL  ADVISORY  COMMITTEE  FOR 
THE  FLAMMABLE  FABRICS  ACT 

Sec.  17.    (a)    The  Secretary  of  Commerce  shall  appoint  a  National 
Advisory  Committee  for  the  Flammable  Fabrics  Act,  composed  of 
not  less  than  nine  members,  fairly  representative  of  manufacturers, 
distributors,  and  the  consuming  public.    Each  member  appointed  by 
the  Secretary  shall  hold  office  for  not  more  than  two  years,  except  that 
any  member  may  be  reappointed. 

(b)  Members  of  the  Committee  who  are  not  officers  or  employees 
of  the  United  States  shall,  while  attending  meetings  or  conferences 

of  such  Committee  or  otherwise  engaged  in  the  business  of  such  Com- 
mittee, be  entitled  to  receive  compensation  at  a  rate  fixed  by  the  Secre- 
tary, but  not  exceeding  $100  per  diem,  including  traveltime,  and  while 
away  from  their  homes  or  regular  places  of  business  they  may  be 
allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as 
authorized  in  section  5703  of  title  5  of  the  United  States  Code  for 
persons  in  the  Government  service  employed  intermittently.    Payments 
under  this  section  shall  not  render  members  of  the  Committee 
employees  or  officials  of  the  United  States  for  any  purpose. 

(c)  The  Secretary  shall  consult  with  the  National  Advisory  Com- 
mittee before  prescribing  flammability  standards  or  other  regulations 
established  under  this  Act. 

Note:  Public  Law  90-189,  S.   1003,  9Uth  Congress,  1st  Session  (81 
Stat,  568),  approved  December  14,  1967,  which  amended  and  revised 
the  Flammable  Fabrics  Act,  contains  a  savings  clause  (81  Stat.  574) 
which  reads: 

Sec.   11.    Notwithstanding  the  provisions  of  this  Act,  the  standards 
of  flammability  in  effect  under  the  provisions  of  the  Flammable  Fab- 
rics Act,  as  amended,  on  the  day  preceding  the  date  of  enactment  of 
this  Act,  shall  continue  in  effect  for  the  fabrics  and  articles  of  wearing 
apparel  to  which  they  are  applicable  until  superseded  or  modified  by 
the  Secretary  of  Commerce  pursuant  to  the  authority  conferred  by  the 
amendments  made  by  this  Act. 
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[H.  Rept.  245,  83d  Cong.,  first  sess.] 
PROHIBIT  FLAMMABLE  FABRICS  IN  INTERSTATE  COMMERCE 

HiSTORT    OF    THE    ACT 

Congress  enacted  the  Flammable  Fabrics  Act  (which  became  effective  on 
July  1,  1954),  to  protect  the  public  from  newly  introduced  highly  flammable 
clothing,  including  "torch  sweaters"  and  certain  children's  cowboy  chaps.  Con- 
gress set  the  level  of  protection  by  incorporating  fixed  standards  of  flammability 
into  the  act. 

Every  witness  who  testified  before  the  committee,  without  exception,  repre- 
senting virtually  all  segments  of  the  textile  industries  and  trades,  urged  prompt 
and  effective  Federal  legislation  to  protect  the  public  from  the  dangers  of  highly 
flammable  wearing  apparel  and  fabrics  used  in  wearing  apparel,  and  supported 
these  bills  in  principle.  Moreover,  the  committee  was  urgently  requested  to  take 
prompt  action  on  this  legislation.  It  was  pointed  out  that  if  this  legislation 
is  not  enacted,  a  variety  of  State  and  local  regulations  lacking  in  uniformity 
might  very  well  ensue.  It  seems  obvious  that  uniformity  of  regulation  in  this 
matter  is  necessary. 

Testimony  in  support  of  legislation  on  this  subject  was  received  from  the 
Federal  Trade  Commission,  the  National  Cotton  Council  of  America,  the  Na- 
tional Retail  Dry  Goods  Association,  the  Tufted  Textile  Manufacturers  Associa- 
tion, the  Society  of  the  Plastics  Industry,  the  Rayon  and  Acetate  Fiber  Pro- 
ducers, and  others. 

NEED    FOB    THE    LEGISLATION 

Actual  experiences  in  the  past  show  that  the  risks  and  possibilities  of  bodily 
harm  suffered  by  consumers  in  the  use  of  highly  flammable  wearing  apparel 
are  severe  and  most  dangerous.  Still  fresh  in  our  minds  is  the  great  wave  of 
burnings  and  even  deaths  which  children  have  suffered  when  wearing  highly 
flammable  cowboy  playsuits.  More  recently,  there  have  been  a  number  of  cases 
involving  the  so-called  explosive  sweaters  which  were  sold  to  the  public  by 
itinerant  vendors. 

The  Federal  Trade  Commission  cited  a  number  of  these  incidents.  One  man 
lost  his  sweater  in  flames  while  sitting  in  a  courtroom.  In  another  instance  a 
man  driving  his  automobile  lit  a  cigarette  which  ignited  his  sweater.  He  succeeded 
in  pulling  it  over  his  head  but  suffered  second-  and  third-degree  burns  on  his 
face,  neck,  and  hands.  His  car  jumped  the  curb  and  collided  with  a  telephone 
pole.  Instances  of  severe  burns  suffered  by  individuals  were  reported  from  many 
parts  of  the  country.  A  General  Motors  employee  reported  that  he  lit  a  cigarette 
while  wearing  his  new  Christmas  sweater  and  that  four  fellow  employees  saved 
his  life  by  beating  out  the  flame.  He  said : 

"It  was  a  terrifying  thing.  It  was  just  as  if  you  threw  a  match  into  a  rag 
soaked  with  gasoline.  There  was  that  same  'poof  sound,  and  all  of  a  sudden 
flames  were  all  over  me." 

Other  examples  of  the  danger  inherent  in  apparently  innocent  but  nevertheless 
highly  flammable  wearing  apparel  were  given  by  Dr.  Frederic  Bonnet,  adviser 
to  the  president  of  the  American  Viscose  Corp.,  when  he  testified  in  1947  before 
this  committee  on  similar  proposed  legislation.  Here  is  his  description  of  a  few 
of  these  tragedies  and  near  tragedies  : 

"Martha  M.  Goss,  Kansas  City,  Mo.,  had  a  sweater  patterned  after  angora, 
having  long,  fuzzy  nap,  purchased  in  Baltimore.  The  head  of  a  match  flew  off 
against  the  sweater,  igniting  it.  Her  brother  and  sister  came  to  her  rescue  and 
both  were  burned.  She  was  very  ill  and  suffered  disfiguring  scars  and  her  hands 
were  injured  so  that  she  could  no  longer  follow  her  profession,  which  was  that  of 
a  stenographer  and  secretary. 

"I  would  like  to  add  here  that  she  sent  a  very  pathetic  letter  to  the  National 
Bureau  of  Standards,  and  to  other  departments,  asking  whether  something  could 
not  be  done  to  prevent  such  accidents  happening  to  others.  She  said  it  was  all 
over  with  her  case,  but  certainly  life  was  still  dear  in  America." 

Then,  we  have  the  case  of  Doris  E.  Diffenbach  who  was  injured  when  a  cotton 
chenille  dressing  gown  took  fire. 

Georgia  Stevens,  18-year-old  coed,  was  burned  to  death  at  a  sorority  initiation 
rite  last  spring  at  the  University  of  Texas.  It  was  a  candlelight  initiation  and 
her  gown  brushed  against  a  lighted  candle.  She  died  the  next  morning. 
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Virginia  Black  wore  a  wliite  tulle  dress  at  a  coming-out  dance  at  the  St.  Regis 
Hotel.  The  dress  caught  fire  and  she  was  severely  burned.  She  is  still  in  the 
hospital,  I  understand. 

Angelica  and  Harry  Murphy  are  bringing  suit  for  $125,000  because  of  some 
apron  material,  a  coated  fabric  so  highly  flammable  that  when  it  came  in  prox- 
imity of  a  heated  stove  it  took  fire  and  severely  burned  her  and  her  husband. 

Mary  Lee  Cummings,  aged  5,  Whittier,  Calif.,  was  wearing  a  plastic  raincape 
and  backed  into  a  radiant  heater  which  ignited  the  plastic,  causing  second-  and 
third-degree  burns  from  which  she  died.  That  is  the  one  that  Mr.  Dorn  referred 
to  in  his  testimony,  and  was  reported  by  the  California  State  fire  marshal. 

I  need  hardly  refer  you  the  twenty-odd  boys  3  to  8  years  of  age  who  were 
burned,  maimed,  and  6  of  whom  died,  as  the  result  of  burns  sustained  when  their 
cowboy  suits  took  fire. 

The  National  Fire  Protective  Association  records  the  following: 
In  Oakland.  Calif.,  a  girl  died  from  burns  received  when  her  costume  caught 
fire  at  a  lodge  entertainment. 

In  Magnolia,  Ark.,  a  Negro  woman  died  from  burns  received  when  a  grass  dress 
caught  fire  from  a  can  heater  in  a  dressing  room  of  a  traveling  minsti-el  show. 
In  Omaha,  Nebr.,  a  child  dressed  in  an  Indian  costume  which  caught  fire  from 
the  lighted  jack-o'-lantern  she  was  carrying.   She  suffered  fatal  burns. 

I  might  add  that  children  go  to  communion  or  confirmation  carrying  lighted 
candles,  and  have  been  injured. 

In  New  Orleans  on  February  12,  1947,  a  bride,  Mrs.  Jess  Rockenbaugh,  was 
wearing  a  bathrobe  which  caught  on  fire.  She  was  saved  by  her  husband  who  cut 
the  robe  belt  and  pulled  off  the  robe,  but  not  before  .she  suffered  third-degree 
burns,  and  she  is  still  in  the  hospital. 

In  Old  Greenwich,  Conn.,  a  man's  pajamas  caught  fire  from  the  kitchen  range. 
He  suffered  fatal  burns.  Those  were  cotton  nap  pajamas. 

In  Portland,  Oreg.,  a  man  died  of  burns  received  when  his  trouser  leg  became 
ignited  by  a  match.  I  do  not  know  what  he  was  wearing. 

In  Washington,  D.C.,  a  child's  costume  became  ignited  from  a  candle  in  a 
jack-o'-lantern.  She  was  out  in  the  yard  when  the  accident  occurred.  She  suf- 
fered fatal  burns. 

In  Indianapolis,  Ind.,  a  woman  pulled  a  light  plug  from  a  receptacle  when  a 
short  circuit  occurred,  throwing  sparks  onto  her  dress.  She  suffered  fatal  burns. 
In  Yonkers,  N.Y.,  a  4-year-old  child  was  turned  into  a  blazing  torch  as  her 
Halloween  costume  was  ignited  by  a  jack-o'-lantern.  She  died  in  a  hospital. 

In  Detroit,  Mich.,  a  man  died  of  burns  when  his  bathrobe  caught  fire  when  he 
was  tending  the  furnace  in  his  home. 

In  Denver,  Colo.,  a  woman  suffered  fatal  burns  when  her  clothing  ignited  while 
standing  in  front  of  a  lighted  fireplace. 

I  might  mention  a  few  others  mentioned  this  morning.  Namely :  Mrs.  Booth 
Tarkington  was  wearing  some  hair  combs  and  was  drying  her  hair  in  an  ordinary 
hair  dryer  when  she  .suffered  severe  burns  owing  to  the  ignition,  spontaneous 
ignition,  of  those  combs. 

There  was  also  a  case  of  a  woman  sitting  in  front  of  a  chafing  dish  wearing 
nitrocellulose  buttons.  These  buttons  practically  exploded  in  her  face  and  set 
her  afire.  She  died  of  her  injuries.  This  is  given  in  Coronet  under  the  heading  of 
an  article  headed  "Fire  Trap." 

I  need  not  go  on,  I  think  with  the  recitation  of  these  cases.  They  extend  over 
many  years.  They  have  grown  more  numerous  within  recent  years. 


[S.  Kept.  407,  90th  Cong.,  flrsit  sess.] 
FLAMMABLE  FABRICS  ACT  AMENDMENTS  OF  1967 

The  hazards  caused  by  the  flammability  of  clothing  and  other  fabrics  have  long 
been  known  to  the  medical  profession  and  fire  protection  agencies.  Unfortu- 
nately, the  general  public  has  not  fully  comprehended  the  extent  of  the  hazard — 
only  the  victim,  his  parents,  and  friends  fully  understand  the  painful,  scarring 
consequences  of  human  burns. 

Each  year  thousands  of  men,  women,  and  children  are  burned,  many  fatally, 
when  their  clothing  accidentally  catches  fire.  Thousands  more  are  burned  from 
bedding  and  other  fabric  fires. 

The  Public  Health  Service  estimates  that  1  million  people  are  burned  in  the 
home  each  year;  150,000  persons  suffer  injuries  as  a  result  of  the  ignition  of 
clothing. 
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The  death  toll  from  human  burns  is  itself  shocking — an  estimated  2,000  to  3,000 
each  year.  Deaths  from  fire  rank  third — behind  trafiic  acidents  and  falls — as  the 
chief  cause  of  accidental  deaths  and  injuries  in  this  country. 

Statistics  on  numbers  burned,  however,  dO'  not  begin  to  reveal  the  magnitude 
of  the  problem.  Many  of  the  victims  of  fire  do  not  die,  but  suffer  second-  and 
third-degree  burns  involving  10,  20,  and  even  30  percent  of  their  bodies.  They 
suffer  anguish  that  can  scarcely  be  described — let  alone  endured.  If  they  survive, 
many  of  them  are  permanently  disabled,  or  disfigured.  Often  the  survival  is 
achieved  at  the  cost  of  medical  and  surgical  treatments  reckoned  not  in  hun- 
dreds but  in  many  thousands  of  dollars — and  not  in  days  or  weeks  but  in  many 
months  of  hospitalization. 

Perhaps  one  of  the  most  tragic  aspects  of  these  fabrics  burns  is  that  an 
unusually  high  proportion  occur  amongst  those  who  are  least  able  to  help  them- 
selves— the  aged,  the  disabled,  the  poor,  and  young  children. 
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Mr.  Magnuson,  from  the  Committee  on  Commerce,  submitted  the 

followins: 
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REPORT 

[To  accompany  S.  1003] 

The  Committee  on  Commerce,  to  which  was  referred  the  bill 
(S.  1003)  to  amend  the  Flammable  Fabrics  Act  to  increase  the  pro- 
tection afforded  consumers  against  injurious  flammable  fabrics, 
having  considered  the  same,  reports  favorably  thereon  with  an  amend- 
ment and  recommends  that  the  bill,  as  amended,  do  pass. 

Purpose  and  Brief  Summary 

The  purpose  of  this  bill  as  amended  is  to  transform  the  limited 
terms  of  the  Flammable  Fabrics  Act  into  a  comprehensive  fire  safety 
law  for  all  household  and  personal  fabrics. 

vS.  1003  would  (1)  give  the  Secretary  of  Commerce  authority  to 
promulgate  flammability  standards  or  other  appropriate  regulations 
whenever  he  finds  that  such  action  is  needed  to  protect  the  public 
interest,  (2)  extend  the  scope  of  the  Flammable  Fabrics  Act  to  include 
all  fabrics  and  related  products,  (3)  direct  the  Secretary  of  Health, 
Education,  and  Welfare  to  conduct  a  comprehensive  and  continuing 
investigation  of  the  deaths,  injuries,  and  economic  losses  resulting 
from  accidental  burns,  and  (4)  authorize  the  Secretary  of  Commerce 
to  conduct  research  into  the  flammabilit}'^  of  fabrics  and  related 
subjects. 

Background  and  Need 

The  legislation  which  the  Commerce  Committee  unanimously 
reports  today  reflects  the  conviction  of  the  committee  that  burns  from 
ignition  of  clothing  and  other  household  fabrics  clearly  constitute  an 
extremely  serious  health  problem  in  the  United  States.  The  bill  was 
introduced  by  Chairman  Magnuson  and  cosponsored  by  Senators 
Williams  of  New  Jersey,  Pastore,  Bartlett,  Hartke,  Hart,  Cannon, 
Brevv'ster,  Moss,  Cotton,  Morton,  Scott,  and  Prouty. 
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The  hazards  caused  by  the  flammability  of  clothing  and  other 
fabrics  have  long  been  known  to  the  medical  profession  and  fire 
protection  agencies.  Unfortunately,  the  general  public  has  not  fully 
comprehended  the  extent  of  the  hazard — only  the  victim,  his  parents, 
and  friends  fully  understand  the  painful,  scarring  consequences  of 
human  burns. 

Each  year  thousands  of  men,  women,  and  children  are  burned, 
many  fatally,  when  their  clothing  accidently  catches  fire.  Thousands 
more  are  burned  from  bedding  and  other  fabric  fires. 

The  Public  Health  Service  estimates  that  1  million  people  are  burned 
in  the  home  each  year;  150,000  persons  suffer  injuries  as  a  result  of 
the  ignition  of  clothing. 

The  death  toll  from  human  burns  is  itself  shocking — an  estimated 
2,000  to  3,000  each  year.  Deaths  from  fire  rank  third — behind  traffic 
accidents  and  falls — as  the  chief  cause  of  accidental  deaths  and  in- 
juries in  this  country. 

Statistics  on  numbers  burned,  however,  do  not  begin  to  reveal  the 
magnitude  of  the  problem.  Many  of  the  victims  of  fire  do  not  die,  but 
suffer  second-  and  third-degree  burns  involving  10,  20,  and  even  30 
percent  of  their  bodies.  They  sufi'er  anguish  that  can  scarcely  be 
described — ^let  alone  endured.  If  they  survive,  many  of  them  are 
permanently  disabled  or  disfigured.  Often  the  survival  is  achieved  at 
the  cost  of  medical  and  surgical  treatments  reckoned  not  in  hundreds 
but  in  many  thousands  of  dollars — and  not  in  days  or  weeks  but  in 
many  months  of  hospitalization. 

Perhaps  one  of  the  most  tragic  aspects  of  these  fabrics  burns  is 
that  an  unusually  high  proportion  occur  amongst  those  w'ho  are  least 
able  to  help  themselves— the  aged,  the  disabled,  the  poor,  and  young 

childr^i. 

History  of  the  Act 

Congress  enacted  the  Flammable  Fabrics  Act  (which  became  effec- 
tive on  July  1,  1954),  to  protect  the  public  from  newly  introduced 
highly  flammable  clothing,  including  "torch  sweaters"  and  certain 
childi-en's  cowboy  chaps.  Congress  set  the  level  of  protection  by 
incorporating  fixed  standards  of  flammability  into  the  act.  These 
standards  were  stringent  enough  to  halt  the  marketing  of  the  highly 
flammable  articles  of  clothing  noted  above,  but  did  not  affect  the 
marketing  of  most  materials  and  articles  of  clothing  that  were  then — 
and  are  still  now — commonly  in  use. 

Although  this  act  has  served  adequately  to  rid  the  country  of  so- 
called  explosive  clothing,  the  committee  was  confronted  with  evidence 
that  the  Flammable  Fabrics  Act  may  not  provide  the  public  with 
sufficient  protection  from  other  fabrics  which  may  be  shown  to  pose 
unreasonable  risks  of  injury. 

The  committee  hearings  on  S.  1003  identified  four  major  deficiencies 
in  the  present  Flammable  Fabrics  Act, 

(1)  The  present  law  covers  only  certain  articles  of  wearing  apparel 
and  fabrics  from  which  they  are  made.  This  means  that  the  public 
does  not  have  legal  protection  for  such  items  as  blankets,  bedding, 
drapes,  carpets,  upholstery,  and  other  products  and  materials  even  if 
it  were  determined  that  they  are  unreasonably  flammable.  The  present 
coverage  of  wearing  apparel  also  is  limited  because  it  does  not  include 
hats,  gloves,  footwear,  and  inner  linings. 
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(2)  The  present  act  incorporates  two  existing  commercial  standards — 
one  for  the  flammabiUty  of  clothing  textiles  and  the  other  for  general 
purpose  yin}^  film.  There  is  no  administrative  authority  to  issue  new 
flammability  standards  which  would  enable  the  Government  to 
respond  more  promptly  to  the  changing  needs  of  industry  and  the 
consumer,  the  introduction  of  new  fabrics  and  materials,  the  impact  of 
new  technology,  or  the  identification  of  hazards  in  areas  not  now 
covered.  Any  time  even  a  technical  change  is  desirable  to  afford  better 
protection,  Congress  must  amend  the  act  and  consider  each  specific 
technical  amendment. 

(3)  The  present  act  does  not  provide  for  the  development  of  rehable 
statistics  to  identif}^  those  products  or  fabrics  which  constitute  a 
significant  health  hazard.  A  major  obstacle  in  efforts  to  upgrade 
flanmiability  standards  has  been  the  lack  of  reliable  statistics  on  deaths, 
injuries,  and  economic  loss  caused  by  flammable  fabrics.  None  of  the 
public  or  private  agencies  concerned  with  fire  hazards  can  say  with 
certainty  how  many  victims  there  are  of  fabric  burnings.  And  tiiere  is 
no  central  clearinghouse  where  information  can  be  combined  and 
analyzed. 

(4)  The  present  act  does  not  provide  for  investigation  and  research 
into  the  flammability  of  fabrics  and  for  the  development  of  improved 
testing  methods.  The  hearings  on  the  legislation  revealed  that  the 
scientific  information  now  available  on  the  extent  to  which  specific 
fabrics  are  associated  with  death  and  injuries  resulting  from  burns  is 
very  limited.  They  also  disclosed  that  there  are  severe  limitations  on 
our  ability  at  present  to  mass  produce  fabrics  with  permanent  or 
durable  flame  retardant  characteristics.  The  committee  believes  that 
this  legislation  will  help  stimulate  improvements  in  our  existing 
technology  and  assure  that  the  public  will  have  the  benefit  of  advances 
made  possible  by  scientific  research  and  investigation. 

Scope  of  the  Bill 

This  bill  would  extend  the  scope  of  the  present  Flammable  Fabrics 
Act  to  include  all  items  of  wearing  apparel  and  interior  furnishings. 

The  critical  definitions  which  delimit  the  scope  of  the  bill  are  those 
for  "wearing  apparel"  and  "interior  furnishings." 

"Wearing  apparel"  is  defined  as  "any  costume  or  article  of  clothing 
worn  or  intended  to  be  worn  by  individuals."  This  definition  thus 
includes  those  items  of  wearing  apparel  which  are  exempted  from  the 
1953  act  such  as  hats,  gloves,  footwear,  and  inner  linings. 

"Interior  furnishings"  is  defined  as  "any  type  of  furnishing  made  in 
whole  or  in  part  of  fabric  or  related  material  and  intended  for  use  or 
which  may  reasonably  be  expected  to  be  used,  in  homes,  offices,  or 
places  of  assembly." 

Fabrics  or  related  materials  which  are  used  for  purposes  other 
than  those  covered  by  the  definitions  of  "wearing  apparel"  or  "interior 
furnishings"  would  not  come  within  the  coverage  of  this  bill.  Thus, 
for  example,  the  Flammable  Fabrics  Act  would  not  be  applicable  to 
fabrics  or  related  materials  utilized  in  automobile  interior  furnishings 
which  are  covered  by  the  provisions  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966. 
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Flammability  Standards 

This  bill  would  give  the  Secretary  of  Commerce  authority  to  issue 
appropriate  new  or  revised  standards  of  flammability  for  fabrics  or 
related  materials  used  in  articles  of  wearing  apparel  or  interior  fur- 
nishings. Before  the  Secretary  of  Commerce  can  establish  new  or 
revised  standards  of  flammability,  however,  he  must  first  make  a 
specific  finding  that  a  flammability  standard  or  other  appropriate 
regulation  maj^  be  needed  to  protect  the  public  against  unreasonable 
risk  of  the  occurrence  of  fire  leading  to  death  or  personal  injury  or 
significant  property  damage.  An}^  such  finding  must  be  based  on  the 
investigation  or  research  to  be  conducted  under  section  14  of  this 
bill  by  the  Secretary  of  Commerce  and  the  Secretary  of  Health, 
Education,  and  Welfare. 

The  bill  provides  "that  each  standard,  regulation,  or  amendment 
thereto  *  *  *  shall  be  based  on  findings  that  such  standard,  regula- 
tion or  amendment  is  needed  to  adequately  protect  the  public  against 
unreasonable  risk  of  the  occurrence  of  fire  leading  to  death,  injury, 
or  significant  property  damage,  is  reasonable,  technologocially 
practicable,  and  appropriate,  is  limited  to  such  fabrics,  related  ma- 
terials, or  products  which  have  been  determined  to  present  such  un- 
reasonable risks,  and  shall  be  stated  in  objective  terms." 

In  determining  whether  a  particular  standard  or  regulation  is 
"reasonable"  or  "appropriate"  the  committee  intends  that  con- 
sideration be  given  to  all  pertinent  factors,  such  as  but  not  limited 
to,  reduction  of  hazard,  cost  to  the  pubUc,  cost  to  industry,  effect 
on  durability  and  wearability,  and  the  desirabihty  of  preserving- 
consumer  choice. 

The  bill  gives  the  Secretary  of  Commerce  power  to  subpena  relevant 
information  on  which  to  base  such  findings.  The  bill  would,  however, 
prevent  disclosure  of  trade  secrets  and  related  material. 

The  bill  provides  that  new  or  revised  standards  or  regulations  shall 
become  effective  12  months  from  the  date  on  which  such  standard, 
regulation,  or  amendment  is  promulgated,  except  that  for  good  cause 
shown  the  Secretary  may  specify  an  earlier  or  later  effective  date. 

The  power  to  specify  an  earlier  effective  date  is  needed  to  enable 
the  Secretary  of  Commerce  to  take  prompt  action  if  he  finds  that  a 
particular  fabric,  related  material,  or  product  is  so  highly  flammable 
as  to  be  extremely  dangerous  when  used  by  consumers  for  the  purpose 
for  which  it  is  intended.  In  addition,  the  power  to  specify  a  later 
effective  date  is  needed  because  it  may  be  impractical  from  an  economic 
and  engineering  standpoint,  as  well  as  a  source  of  great  hardship  and 
unnecessary  additional  cost,  to  require  adherence  to  new  or  revised 
standards  within  1  year.  The  committee  believes  that  most  changes 
can  be  reasonably  accomplished  in  1  year.  But  when  industry  satisfies 
the  Secretary  of  Commerce  that  a  particular  change  cannot  reasonably 
be  accomplished  within  1  year,  the  biU  gives  him  discretion  to  extend 
the  period. 

The  bill  also  provides  an  exemption  for  any  fabric,  related  material, 
or  product  in  inventory  or  with  the  trade  as  of  the  effective  date  of 
any  standard,  regidation,  or  amendment.  This  provision  is  designed 
to  prevent  retroactive  application  of  any  standard  or  regulation  or 
amendment  to  any  fabric,  related  material,  or  product  in  the  manu- 
factiu-ing  "pipeline"  or  in  the  economy  including  previously  manu- 
Jfactu^ea  goods  a§  of  the  ■feff^ctive  date  of  such  standard  or  regulation 
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or  amendment.  This  exemption,  however,  may  be  withdrawn  or 
limited  by  the  Secretary  of  Commerce  in  situations  in  which  he  finds 
that  a  particular  fabric,  related  material,  or  product  is  so  highly 
flammable  as  to  be  dangerous  when  used  by  consumers  for  the  pm-pose 
for  which  it  is  intended.  In  such  unusual  circumstances,  the  Secretary 
is  authorized  to  withdraw  or  limit  the  exemption. 

The  bill  is  intended  to  assiu-e  that  the  Secretary  will  promulgate 
only  such  new  or  amended  standards  or  regulations  as  may  be  neces- 
sary and  appropriate  to  carry  out  the  purposes  of  the  legislation. 
Any  new  standard  or  other  regulation  would  have  to  be  tailored  to 
meet  the  particular  need  or  hazard  shown  to  exist  consistently  with 
the  criteria  set  forth  in  the  bill.  For  example,  if  an  appropriate  regula- 
tion for  children's  clothing  was  shown  to  be  needed  and  deemed  to 
be  effective,  such  regulation  could  be  promulgated  for  children's 
clothing  without  imposing  the  same  requu'ement  on  all  other  wearing 
apparel. 

Procedures  for  the  Promulgation  of  Flammability  Standards 

The  bill  provides  similarly  to  the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  that  the  provisions  of  the  Administrative  Procedm-es 
Act  shall  apply  to  the  issuance  of  all  standards  or  regulations  or 
amendments.  In  addition,  the  bill  similarly  specifies  procedm-es  for 
judicial  review  by  any  person  who  \^ill  be  adversely  affected  by  any 
standard  or  regulation  or  amendment  when  it  is  effective.  The  language 
of  this  section  makes  it  clear  that  proceedings  for  such  review  may 
be  instituted  regardless  of  whether  any  action  has  been  taken  to 
enforce  or  implement  the  standard  or  regulation  or  amendment. 

The  provisions  of  the  Administrative  Procedures  Act  are  intended 
to  afford  fair  procedures  to  persons  involved  in  administrative  agency 
proceedings.  They  also  serve  to  assure  that  administrative  decisions 
will  be  based  on  evidence  and  other  relevant  information,  rather 
than  on  conjectiu-e  and  assumptions.  Under  these  procedures,  in- 
terested parties  wUl  be  given  an  opportunity  for  a  hearing  and  in 
the  event  the  Secretary's  action  is  challenged,  the  coiu-ts  wiU  have  to 
determine  'whether  the  Secretary's  findings  are  supported  by  sub- 
stantial evidence.  In  the  view  of  the  committee,  these  procedural 
safeguards  will  strengthen  the  bUl  by  making  certain  that  whatever  ac- 
tion is  taken  will  be  based  on  a  proper  record  and  impartial  deliberation. 

Recordkeeping 

The  bill  woidd  give  the  Federal  Trade  Commission  clear  authority 
to  require  maintenance  of  records  concerning  items  that  could  be  used 
for  "interior  furnishings"  or  'S\earing  apparel"  purposes.  The  com- 
mittee recognizes  that  excessive  recordkeeping  imposes  an  undue 
burden  on  industry.  The  committee  intends,  therefore,  that  these 
recordkeeping  requirements  be  held  to  the  minimum  necessary  to 
administer  and  enforce  the  act. 

Imports 

Section  8  of  the  bill  tightens  the  existing  sanctions  against  the  im- 
porta,tion  of  fabrics,  ^related  matei'ials,  or  products  which  do  not 
confirm  to  the  requirements  of  the  Flammable  Fabrics  Act.  This 
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section  modifies  slightly  the  application  of  section  499  of  the  Tariff 
Act  of  1930  to  flammable  fabrics  by  limiting  the  Secretary  of  Treas- 
ury's discretion  to  compromise  damages.  It  provides  that  when  the 
Secretary  of  Treasury  asserts  a  claim  for  liquidated  damages  against 
an  importer  for  failure  to  redeliver  nonconforming  goods,  the  liquidated 
damages  shall  be  not  less  than  10  percent  of  the  value  of  the  non- 
conforming merchandise  if,  within  5  years  prior  thereto,  the  importer 
has  previously  been  assessed  liquidated  damages  for  f ailiu^e  to  redeliver 
nonconforming  goods  in  response  to  a  demand  from  the  Secretary  of 
Treasiu'y.  In  accordance  with  standard  customs  procedures,  the 
review  procedures  available  under  section  515  of  the  Tariff  Act  of 
1930  will  be  available  and  apply  to  proceedings  for  forfeiture  of  bond 
arising  from  alleged  violations  of  section  8  of  this  bUl. 

Because  of  the  difficulty  of  obtaining  jurisdiction  over  foreign 
exporters,  the  section  eliminates  the  present  provision  of  the  Flam- 
mable Fabrics  Act  (sec.  9)  making  the  prohibition  against  the  importa- 
tion of  nonconforming  fabrics  applicable  to  the  foreign  exporter. 
However,  this  will  not  effect  the  applicability  to  any  person  of  any  of 
the  sanctions  provided  in  other  sections  of  the  bill  for  violation  of  its 
provision. 

Investigations  and  Research 

The  committee  biU  would  add  a  new  section  to  the  Flammable 
Fabrics  Act  to  authorize  investigations  and  research.  The  Secretary  of 
Health,  Education,  and  Welfare  in  cooperation  with  the  Secretary  of 
Commerce  would  conduct  a  continuing  study  and  investigation  of  the 
deaths,  injuries,  and  economic  losses  resulting  from  the  accidental 
burning  of  products,  fabrics,  or  related  materials. 

The  Secretary  of  Commerce  would  also  be  authorized  to  conduct 
research  into  the  flammability  of  fabrics,  related  materials,  and  prod- 
ucts, including  all  aspects  of  their  various  ways  of  burning,  the 
products  given  off  during  burning,  and  the  feasibility  of  reducing  their 
rates  or  intensities  of  burning.  In  addition,  the  Secretary  would  develop 
flammability  test  methods  and  test  devices,  and  offer  appropriate 
training  in  the  use  of  flammability  test  methods  and  test  devices. 

The  results  of  these  studies  and  investigations  would  be  reported 
annually  to  the  President  and  the  Congress. 

In  conducting  his  research  functions,  the  committee  intends  that 
the  Secretary  of  Commerce  cooperate  with  other  public  and  private 
agencies  including  the  Department  of  Agriculture  whose  Southeast 
Regional  Laboratory  has  long  pioneered  in  the  development  of  flame- 
retardant  fabrics  and  chemicals. 

Exports 

The  committee  bill  explicitly  provides  that  the  Flammable  Fabrics 
Act  would  not  be  applicable  to  any  fabric,  related  material,  or  product 
intended  solely  for  export  and  so  labeled  or  tagged  if  they  are  actualty 
exported.  The  committee  beheves  that  it  would  not  be  appropriate 
to  impose  flammability  standards  or  other  regulations  on  exports  due 
to  widespread  differing  conditions  which  exist  in  foreign  nations. 
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Effect  on  State  Law 

The  mass  production,  high  vohime,  and  national  marketing  character 
of  the  textile  industry  requires  that  flammability  standards  be  uniform 
throughout  the  country.  Accordingly,  the  bill  would  preempt  any  law 
of  any  State  or  political  subdivision  thereof  which  is  inconsistent  with 
its  provision. 

This  bill  would  not  affect  the  State's  ability  to  set  more  stringent 
requirements  for  their  own  procurement  and  for  State  and  local  fire 
building  codes.  However,  it  would  avoid  multiple  regulation  of 
manufacturers  covered  by  the  Federal  law. 

National  Advisory  Committee 

In  view  of  the  complexity  and  difficulty  of  the  subject  matter  covered 
by  this  bill,  the  committee  concluded  that  it  wo\ild  be  desirable  to 
establish  a  national  advisory  committee  with  which  the  Secretary  of 
Commerce  would  consult  in  carrying  out  his  responsibilities.  The 
committee  would  consist  of  not  less  than  nine  members  fairly  repre- 
sentative of  industry,  distributor,  and  consumer  groups.  The  term 
"distributor"  refers  to  those  engaged  in  wholesale  or  retail  distribution 
or  sales  of  the  products  affected,  including  importers. 

The  Secretary  would  be  required  to  consult  with  the  National 
Advisory  Committee  before  the  final  promulgation  of  any  standard, 
regulation,  or  amendment  but  would  not  be  bound  to  follow  the  recom- 
mendations of  the  National  Advisory  Committee.  The  Secretary,  of 
course,  could  consult  with  the  National  Adv^isory  Committee  on  any 
other  matters  relating  to  the  subject  matter  of  the  legislation. 

Savings  Clause 

The  present  Flammable  Fabrics  Act  contains  flammability  stand- 
ards for  certain  articles  of  wearing  apparel.  This  bill  contains  a  savings 
clause  which  explicitly  provides  that  the  present  standards  of  flamma- 
bility shall  continue  in  effect  until  superseded  or  modified  only  "for 
the  articles  of  wearing  apparel  to  which  they  are  applicable." 

Costs 

The  Department  of  Commerce  estimates  that  the  bill  will  require 
$976,000  in  additional  funds  for  the  first  year's  administration,  while 
the  Department  of  Health,  Education,  and  Welfare  estimates  that  its 
responsibilities  under  the  bill  Avill  entail  an  additional  $964,000  per 
year. 
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Changes  ix  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill  as  re- 
ported are  shovrn  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
la^\'  in  which  no  change  is  proposed  is  shown  in  roman) : 

Flammable  Fabrics  Act 
(Approved  June  30,  1953;  67  Stat.  Ill;  15  U.S.C.  1191) 

AN  ACT  To  prohibit  the  introduction  or  movement  in  interstate  commerce  of 
articles  of  wearing  apparel  and  fabrics  which  are  so  highly  flammable  as  to  be 
dangerous  when  worn  by  individuals,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  oj  America  in  Congress  assembled, 

SHORT    TITLE 

Section  1.  This  Act  may  be  cited  as  the  " Flammable  Fabrics  Act". 

DEFINITIONS 

Sec.  2.  As  used  in  this  Act— 

(a)  The  term  "person"  means  an  individual,  partnership,  corpora- 
tion, association,  or  any  other  form  of  business  enterprise. 
|^(b)  The  term  "commerce"  means  commerce  among  the  several 
States  or  with  foreign  nations,  or  in  any  [T3^erritory  of  the  United 
States  or  in  the  District  of  Columbia,  or  in  the  Commonwealth  of  Puerto 
Rico,  or  betv.een  any  such  [T^^erritory  and  another,  or  between  any 
such  ETJ^erritory  and  an}"  State  or  foreign  nation,  or  between  the 
District  of  Columbia  or  the  Commonwealth  of  Puerto  Rico,  and  any 
State  or  [TJ^erritory  or  foreign  nation,  or  between  the  Commonv)ealth 
of  Puerto  Rico  and  any  State  or  territory  or  foreign  nation  or  the  District 
of  Columbia. 

(c)  The  term  "[TJ/erritoiy"  includes  the  insular  possessions  of 
the  United  States  and  also  any  [T3^erritory  of  the  United  States. 

(d)  The  term  "article  of  wearing  apparel"  means  any  costume  or 
article  of  clothing  worn  or  intended  to  be  worn  by  individuals  [except 
hats,  gloves,  and  footwear:  Provided,  however.  That  such  hats  do  not 
constitute  or  form  part  of  a  covering  for  the  neck,  face,  or  shoulders 
when  worn  by  individuals:  Provided  further,  That  such  gloves  are  not 
more  than  fourteen  inches  in  length  and  are  not  affixed  to  or  do  not 
form  an  integral  part  of  another  garment:  And  provided  further,  Th&t 
§uch  footwear  does  jiot  consist  of  hosiery  in  whole  or  in  part  and  is 
not  affixed  to  o^r  does  not  form  an  integral  part  of  another  garment]. 

(e)  The  term  "interior  furnishings"  means  any  type  of  furnishing 
made  in  whole  or  in  part  of  fabric  or  related  material  and  intended  for  use 
or  which  may  reasonably  be  expected  to  be  used,  in  homes,  offices,  in  places 
of  assembly. 

SR  [(e)]  (/)  The  term  "fabric"  means  any  material  ([other  than)] 
except  fiber,  filament  or  yarn /or  other  than  retail  sale)  woven,  knitted, 
felted,  or  otherwise  produced  from  or  in  combination  with  any  natural 
or  synthetic  fiber,  film,  or  substitute  therefor  which  is  intended  [or 
sold]  for  use  or  which  may  reasonably  be  expected  to  be  used,  in  [wearing 
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apparel  except  that  interlining  fabrics  when  intended  or  sold  for  use 
in  wearing  apparel  shall  not  be  subject  to  this  Act]  any  product  as 
defined  in  subsection  (h). 

[(f)  The  term  "interhning"  means  any  fabric  which  is  intended  for 
incorporation  into  an  article  of  wearing  apparel  as  a  layer  between  an 
outer  shell  and  an  inner  hning.  J 

(a)  The  term  "related  material"  means  paper,  plastic,  rubber,  synthetic 
film,  or  synthetic  Joam  which  is  intended  for  use  or  which  may  reasonably: 
be  expected  to  be  used,  in  any  product  as  defined  in  subsection  (h). 

(h)  The  term  "product"  means  any  article  oj  wearing  apparel  or  interior 
furnishing. 

[(g)  {i)  The  term  "Commission"  means  the  Federal  Trade  Com- 
mission. 

[(li)]  ("i)  The  term  "Federal  Trade  Commission  Act"  means  the 
Act  of  Congress  entitled  "An  Act  to  create  a  Federal  Trade  Commis- 
sion, to  define  its  powers  and  duties,  and  for  other  purposes"  approved 
September  26,  1914,  as  amended. 

PROHIBITED    TRANSACTIONS 

Sec.  3.  (a)  The  manufacture  for  sale,  the  sale,  or  the  offering  for 
sale,  in  commerce,  or  the  importation  into  the  United  States,  or  the 
introduction,  delivery  for  introduction,  transportation  or  causing  to 
be  transported,  in  commerce,  or  [for  the  purpose  of]  the  sale  or  de- 
livery after  a  sale  or  shipment  in  commerce,  of  any  [article  of  wearing 
apparel  which  under  the  provisions  of  section  4  of  this  Act  is  so  highly 
flammable  as  to  be  dangerous  when  worn  by  individuals.]  product 
which  fails  to  conform  to  an  applicable  standard  issued  or  amended 
under  the  provisions  of  section  4  of  this  Act,  shall  be  unlawful  and  shall 
be  an  unfair  method  of  competition  and  an  unfair  and  deceptive  act 
or  practice  in  commerce  under  the  Federal  Trade  Commission  Act. 

(b)  The  sale  or  the  offering  for  sale,  in  commerce,  or  the  importation 
into  the  United  States,  or  the  introduction,  delivering  for  introduction, 
transportation  or  causing  to  be  transported,  in  commerce,  or  [for] 
the  [purpose  of]  sale  or  delivery  after  a  sale  or  sale  or  shipment  in 
commerce  of  any  fabric  [which  under  the  provisions  of  section  4  of 
this  Act  is  so  highly  flammable  as  to  be  dangerous  when  worn  by 
individuals]  or  related  material  which  fails  to  conform  to  an  applicable 
standard  issued  or  amended  under  the  provisions  of  section  4  of  this  Act, 
shaU  be  unlawful  and  shall  be  an  unfair  method  of  competition  and 
an  unfair  and  deceptive  act  or  practice  in  commerce  under  the  Federal 
Trade  Commission  Act. 

(c)  The  manufacture  for  sale,  the  sale,  or  the  offering  for  sale,  of 
any  [article  of  wearing  apparel  made  of  fabric  which  under  section  4  is 
so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals] 
product  made  of  fabric  as  related  material  which  fails  to  conform  to  an 
applicable  standard  issued  or  amended  under  section  4  of  this  Act,  and 
which  has  been  shipped  or  received  in  commerce  shaU  be  unlawfid 
and  shall  be  an  unfair  method  of  competition  and  an  unfair  and 
deceptive  act  or  practice  in  commerce  under  the  Federal  Trade 
Commission  Act. 
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[standard  of  flammability 

[Sec.  4.  (a)  Any  fabric  or  article  of  wearing  apparel  shall  be 
deemed  so  highly  flammable  within  the  meaning  of  section  3  of  this 
Act  as  to  be  dangerous  when  worn  by  individuals  if  such  fabric  or 
any  uncovered  or  exposed  part  of  such  article  of  wearing  apparel 
exhibits  rapid  and  intense  burning  when  tested  under  the  conditions 
and  in  the  manner  prescribed  in  the  Commercial  Standard  promulgated 
by  the  Secretary  of  Commerce  effective  January  30,  1953,  and  identi- 
fied as  "Flammability  of  Clothing  Textiles,  Commercial  Standard 
191-53,"  or  exhibits  a  rate  of  burning  in  excess  of  that  specified  in 
paragraph  3.11  of  the  Commercial  Standard  promulgated  by  the 
Secretary  of  Commerce  effective  May  22,  1953,  and  identified  as 
"General  Purpose  Vinyl  Plastic  Film,  Commercial  Standard  192-53." 
For  the  purposes  of  this  Act,  such  Commercial  Standard  191-53  shall 
apply  with  respect  to  the  hats,  gloves,  and  footwear  covered  by  section 
2(d)  of  this  Act,  notwithstanding  any  exception  contained  in  such 
Commercial  Standard  with  respect  to  hats,  gloves,  and  footwear. 

[(b)  If  at  any  time  the  Secretary  of  Commerce  finds  that  the  Com- 
mercial Standards  referred  to  in  subsection  (a)  of  this  section  are 
inadequate  for  the  protection  of  the  public  interest,  he  shall  submit 
to  the  Congress  a  report  setting  forth  his  findings  together  with  such 
proposals  for  legislation  as  he  deems  appropriate. 

[(c)  Notwithstanding  the  provisions  of  paragraph  3.1  Commercial 
Standard  191-53,  textiles  free  from  nap,  pile,  tufting,  flock,  or  other 
type  of  raised  fiber  surface  when  tested  as  described  in  said  standard 
shall  be  classified  as  class  1,  normal  flammability,  when  the  time  of 
flame  spread  is  three  and  one-half  seconds  or  more,  and  as  class  3, 
rapid  and  intense  burning,  when  the  time  of  flame  spread  is  less  than 
three  and  one-half  seconds.]! 

REGULATION   OF   FLAMMABLE   FABRICS 

Sec.  4-  (a)  Whenever  the  Secretary  of  Commerce  finds  on  the  basis  of 
the  investigations  or  research  conducted  pursuant  to  section  14  of  this 
Act  that  a  new  or  amended  flammability  standard  or  other  regulation, 
including  labeling,  for  a  fabric,  related  material  or  product  may  be 
needed  to  protect  the  public  against  unreasonable  risk  of  the  occurrence 
of  fire  leading  to  death  or  personal  injury,  or  significant  property  damage, 
he  shall  institute  proceedings  for  the  determination  of  an  appropriate 
flammability  standard  (including  conditions  and  manner  of  testing)  or 
other  regulation  or  amendment  thereto  for  such  fabric,  related  material 
or  product. 

(b)  Each  standard,  regulation  or  amendment  thereto  promulgated 
pursuant  to  this  section  shall  be  based  on  determi7iations  that  such 
standard,  regulation  or  amendment  thereto  is  needed  to  adequately  protect 
the  public  against  unreasonable  risk  of  the  occurrence  of  fire  leading  to 
death,  injury,  or  significant  property  damage,  is  reasonable,  technologi- 
cally practicable,  and  appropriate,  is  limited  to  such  fabrics,  related 
materials,  or  products  which  have  been  determined  to  present  such  un- 
reasonable risks,  and  shall  be  stated  in  objective  terms.  Each  standard, 
regulation,  or  amendment  thereto,  shall  become  effective  twelve  {12)  months 
from  the  date  on  which  such  standard,  regulation,  or  amendment  is 
prorriulgated,  unless.  the':?Secretary  of  Commerce  finds  for  good  cause 
shown  that  an  earlier  or  later  effective  date  is  in  the  public  interest  and 
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publishes  the  reason  for  such  finding.  Each  standard  or  regulation  or 
amendment  thereto  shall  exempt  fabrics,  related  materials  or  products  in 
inventory  or  with  the  trade  as  of  the  date  on  which  the  standard,  regulation, 
or  amendment  thereto,  becomes  e;ffective  except  that,  if  the  Secretary  finds 
that  any  such  fabric,  related  material  or  product  is  so  highly  flammable 
ar  to  be  dangerous  when  used  by  consumers  for  the  purpose  for  which  it  is 
intended,  he  may  under  such  conditions  as  the  Secretary  may  prescribe, 
withdraw  or  limit  the  exemption  for  such  fabric,  related  material  or  product. 

(c)  The  Secretary  of  Commerce  may  obtain  from  any  person  by  regulation 
or  subpena  issued  pursuant  thereto  such  information  in  the  form  of 
testimony,  books,  records,  or  other  writings  as  is  pertinent  to  the  findings 
or  determinations  which  he  is  required  or  authorized  to  make  pursuant 
to  this  Act.  All  information  reported  to  or  otherwise  obtained  by  the 
Secretary  or  his  representative  pursuant  to  this  subsection  which  in- 
formation contains  or  relates  to  a  trade  secret  or  other  matter  referred  to 
in  section  1905  of  title  18  of  the  United  States  Code,  shall  be  considered 
confidential  for  the  purpose  of  that  section,  except  that  such  information 
may  be  disclosed  to  other  officers  or  employees  concerned,  with  carrying  out 
this  title  or  when  relevant  in  any  proceeding  under  this  title.  Nothing  in 
this  section  shall  authorize  the  withholding  of  information  by  the  Secretary 
or  any  officer  or  employee  under  his  control,  from  the  duly  authorized 
committees  of  the  Congress. 

(d)  The  Administrative  Procedure  Act  shall  apply  to  the  issuance  of  all 
standards  or  regulations  or  amendments  thereto  under  this  section. 

{e)U)  Any  person  who  will  be  adversely  affiected  by  such  standard  or 
regulation  or  amendment  thereto  when  it  is  effiective  may  at  any  time  prior 
to  the  sixtieth  day  after  such  standard  or  regulation  or  amendment  thereto 
is  issued  file  a  petition  with  the  United  States  court  of  appeals  for  the 
circuit  wherein  such  person  resides  or  has  his  principal  place  of  business, 
for  a  judicial  review  thereof.  A  copy  of  the  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Secretary  or  other  officer  desig- 
nated by  him.  for  that  purpose.  The  Secretary  thereupon  shall  file  in  the 
court  the  record  of  the  proceedings  on  which  the  Secretary  based  the  stand- 
ard or  regulation,  as  provided  in  section  2112  of  title  28  of  the  United 
States  Code. 

(2)  If  the  petitioner  applies  to  the  court  for  leave  to  adduce  additional 
evidence,  and  shows  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grotinds  for  the  failure 
to  adduce  such  evidence  in  the  proceeding  before  the  Secretary,  the  court 
may  order  such  additional  evidence  {and  evidence  in  rebuttal  thereof)  to 
be  taken  before  the  Secretary,  and  to  be  adduced  upon  the  hearing,  in  such 
manner  and  upon  such  terms  and  conditions  as  to  the  court  may  seem 
proper.  The  Secretary  may  modify  his  findings,  or  make  new  findings,  by 
reason  of  the  additional  evidence  so  taken,  and  he  shall  file  such  modified 
or  new  findings,  and  his  recommendation,  if  any,  for  the  modification  or 
setting  aside  of  his  original  standard  or  regulation  or  amendment  thereto, 
with  the  return  of  such  additional  evidence. 

(3)  Upon  the  filing  of  the  petition  referred  to  in  paragraph  (1 )  of  this 
subsection,  the  court  shall  have  jurisdiction  to  review  the  standard  or 
regulation  in  accordance  with  chapter  7  of  title  5  of  the  United  States  Code 
and  to  grant  appropriate  relief  as  provided  in  such  chapter. 

(4)  The  judgment  of  the  court  affirrrdng  or  setting  aside,  in  whole  or  in 
part,  any  such  standard  or  regulation  of  the  Secretary  shall  be  final,  sub- 
ject to  review  by  the  Supreme  Court  of  the  United  States  upon  certiorari  or 
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certification  as  provided  in  section  1254  0/  ^'Me  28  0/  the  United  States 
Code. 

(5)  Any  action  instituted  under  this  subsection  shall  survive,  notivith- 
standing  any  change  in  the  person  accupying  the  office  of  Secretary  of  any 
vacancy  in  such  office. 

(6)  The  remedies  provided  for  in  this  subsection  shall  be  in  addition  to 
and  not  in  substitution  for  any  other  remedies  provided  by  law. 

if)  A  certified  copy  of  the  transcript  of  the  record  and  proceedings  under 
subsection  (e)  shall  be  furnished  by  the  Secretary  to  any  interested  party 
at  his  request,  and  payment  of  the  costs  thereof,  and  shall  be  admissible 
in  any  criminal,  exclusion  of  imports,  or  other  proceeding  arising  under 
or  in  respect  of  this  Act,  irrespective  of  whether  proceedings  with  respect 
to  the  standard  or  regulation  or  amendment  thereto  have  previously  been 
initiated  or  become  final  under  subsection  (e). 

ADMINISTRATION    AND    ENFORCEMENT 

Sec.  5.  (a)  Except  as  otherwise  specifically  provided  herein,  sec- 
tions 3,  5,  6,  and  8  (b)  of  this  Act  shall  be  enforced  by  the  Commission 
under  rules,  regulations  and  procedures  provided  for  in  the  Federal 
Trade  Commission  Act. 

(b)  The  Commission  is  authorized  and  directed  to  prevent  any 
person  from  violating  the  provisions  of  section  3  of  this  Act  in  the 
same  manner,  by  the  same  means  and  with  the  same  jurisdiction, 
powers  and  duties  as  though  all  applicable  terms  and  provisions  of  the 
Federal  Trade  Commission  Act  were  incorporated  into  and  made  a 
part  of  this  Act;  and  any  such  person  violating  any  provision  of  sec- 
tion 3  of  this  Act  shall  be  subject  to  the  penalties  and  entitled  to  the 
privileges  and  immunities  provided  in  said  Federal  Trade  Commission 
Act  as  though  the  apphcable  terms  and  provisions  of  the  said  Federal 
Trade  Commission  Act  were  incorporated  into  and  made  a  part  of 
this  Act. 

(c)  The  Commission  is  authorized  and  directed  to  prescribe  such 
rules  and  regulations,  including  provisions  for  maintenance  of  records 
relating  'o  fabrics,  related  materials  and  products,  as  may  be  necessary 
and  proper  for  [purposes  of]  administration  and  enforcement  of  this 
Act.  The  violation  of  such  rules  and  regulations  shall  be  unlawful  and  shall 
be  an  unfair  method  of  competition  and  an  unfair  and  deceptive  act  or 
practice,  in  commerce,  under  the  Federal  Trade  Commission  Act. 

(d)  The  Commission  is  authorized  to — 

(1)  cause  inspections,  analyses,  tests  and  examinations  to  be 
made  of  any  [article  of  wearing  apparel]  product,  fabric  or  related 
material  which  it  has  reason  to  believe  falls  within  the  prohibitions 
of  this  Act ;  and 

(2)  cooperate  on  matters  related  to  the  purposes  of  this  Act 
with  any  department  or  agency  of  the  Government;  with  any 
State,  Territory,  or  possession  or  with  the  District  of  Columbia, 
or  with  any  department,  agency,  or  poUtical  subdivision  thereof; 
or  with  any  person. 

INJUNCTION  AND  CONDEMNATION  PROCEEDINGS 

Sec.  6.  (a)  Whenever  the  Commission  has  reason  to  believe  that 
any  person  is  violating  or  is  about  to  violate  section  3,  or  subsections  (c) 
or  {e)  of  section  5,  of  this  ^Act,  and  that  it  would  be  in  the  public 
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interest  to  enjoin  such  violation  until  complaint  under  the  Federal 
Trade  Commission  Act  is  issued  and  dismissed  by  the  Commission  or 
until  order  to  cease  and  desist  made  thereon  by  the  Commission  has 
become  final  within  the  meaning  of  the  Federal  Trade  Commission  Act 
or  is  set  aside  by  the  court  on  review,  the  Commission  may  bring  suit 
in  the  district  court  of  the  United  States  or  in  United  States  court 
of  any  Territory  for  the  district  or  Territory  in  which  such  person 
resides  or  transacts  business,  to  enjoin  such  violation  and  upon  proper 
showing  a  temporary  injunction  or  restraining  order  shall  be  granted 
without  bond. 

(6)  Whenever  the  Commission  has  reason  to  believe  that  any 
[article  of  wearing  apparel]  product  has  been  manufactured  or  intro- 
duced into  commerce  or  any  fabric  or  related  material  has  been  intro- 
duced in  commerce  in  violation  of  section  3  of  this  Act,  it  may  institute 
proceedings  by  process  of  libel  for  the  seizure  and  confiscation  of  such 
[article  of  wearing  apparel  or  fabric]  product,  fabric,  or  related  material 
in  any  district  court  of  the  United  States  within  the  jurisdiction  of 
which  such  [article  of  wearing  apparel  or  fabric]  product,  fabric,  or 
related  material  is  found.  Proceedings  in  cases  instituted  under  the 
authority  of  this  section  shall  conform  as  nearly  as  may  be  to  proceed- 
ings in  rem  in  admiralty,  except  that  on  demand  of  either  party  and 
in  the  discretion  of  the  court,  any  issue  of  fact  shall  be  tried  by  jury. 
Whenever  such  proceedings  involving  identical  [articles  of  wearing 
apparel  or  fabrics]  products,  fabrics,  or  related  materials  are  pending 
in  two  or  more  jurisdictions,  they  may  be  consolidated  for  trial  by 
order  of  any  such  court  upon  application  seasonably  made  by  any 
party  in  interest  upon  notice  to  all  other  parties  in  interest.  Any 
court  granting  on  order  of  consolidation  shall  cause  prompt  notifica- 
tion thereof  to  be  given  to  other  courts  having  jurisdiction  in  the 
cases  covered  thereby  and  the  clerks  of  such  other  courts  shall  transmit 
all  pertinent  records  and  papers  to  the  court  designated  for  the  trial 
of  such  consolidated  proceedings. 

(c)  In  any  such  action  the  court  upon  application  seasonably  made 
before  trial  shall  by  order  allow  any  party  in  interest,  his  attorney,  or 
agent,  to  obtain  a  representative  same  of  the  [article  of  wearing 
apparel  or  fabric]  product,  fabric,  or  related  material  seized. 

(d)  If  such  [articles  of  wearing  apparel  or  fabrics]  products,  fabrics, 
or  related  materials  are  condemned  by  the  court  they  shall  be  disposed 
of  by  destruction,  by  delivery  to  the  owner,  or  claimant  thereof  upon 
payment  of  court  costs  and  fees  and  storage  and  other  proper  expenses 
and  upon  execution  of  good  and  sufficient  bond  to  the  effect  that  such 
[articles  of  wearing  apparel  or  fabrics]  products,  fabrics,  or  related 
materials  will  not  be  disposed  of  [for  wearing  apparel  purposes]  until 
properly  and  adequately  treated  or  processed  so  as  to  render  them 
lawful  for  introduction  into  commerce,  or  by  sale  upon  execution  of 
good  and  sufficient  bond  to  the  effect  that  such  [articles  of  wearing 
apparel  or  fabrics]  products,  fabrics  or  related  materials  will  not  be 
disposed  of  [for  wearing  apparel  purposes]  until  properly  and  ade- 
quately treated  or  processed  so  as  to  render  them  lawful  for  intro- 
duction into  commerce.  If  such  [products]  products ,  fabrics,  or  related 
materials  are  disposed  of  by  sale  the  proceeds,  less  costs  and  charges, 
shall  be  paid  into  the  Treasury  of  the  United  States. 
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PENALTIES 

Sec.  7.  Any  person  who  willfully  violates  section  3,  5(e),  or  8(b) 
of  this  Act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  more  than  $5,000  or  be  imprisoned  not  more 
than  one  year  or  both  in  the  discretion  of  the  court:  PROVIDED, 
That  nothing  herein  shall  hmit  other  provisions  of  this  Act. 

GUARANTY 

Sec.  8.  (a)  No  person  shall  be  subject  to  prosecution  under 
section  7  of  this  Act  for  a  violation  of  section  3  of  this  Act  if  such 
person  (1)  estabUshes  a  guaranty  received  in  good  faith  signed  by  and 
containing  the  name  and  address  of  the  person  by  whom  the  [wearing 
apparel  or  fabric]  product,  fabric,  or  related  material  guaranteed  was 
manufactured  or  from  whom  it  was  received,  to  the  effect  that  reasona- 
ble and  representative  tests  made  [under  the  procedures  provided 
in  section  4  of  this  Act  show  that  the  fabric  covered  by  the  guaranty, 
or  used  in  the  wearing  apparel  covered  by  the  guaranty,  is  not,  under 
the  provisions  of  section  4  of  this  Act,  so  highly  flammable  as  to  be 
dangerous  when  worn  by  individuals,  j  in  accordance  with  standards 
issued  or  amended  under  the  provisions  oj  section  4  of  this  Act  show  that 
the  fabric  or  related  material  covered  by  the  guaranty,  or  used  in  the 
product  covered  by  the  guaranty,  conforms  with  applicable  flammability 
standards  issued  or  amended  under  the  provisions  of  section  4  of  this 
Act,  and  (2)  has  not,  by  further  processing,  affected  the  flammability 
of  the  [fabric  or  wearing  apparel]  fabric,  related  material,  or  product 
covered  by  the  guaranty  which  he  received.  Such  guaranty  shall  be 
either  (1)  a  separate  guaranty  specifically  designating  the  [wearing 
apparel  or  fabric]  product,  fabric,  or  related  material  guaranteed,  in 
which  case  it  may  be  on  the  invoice  or  other  paper  relating  to  such 
[wearing  apparel  or  fabric]  product,  fabric,  or  related  material;  or 
(2)  a  continuing  guaranty  given  by  seller  to  buyer  applicable  to  any 
product,  fabric,  or  related  material  sold  or  to  be  sold  to  buyer  by  seller 
in  a  form  as  the  Commission,  by  rules  and  regulations  may  prescribe; 
or  (3)  a  continuing  guaranty  filed  ^\dth  the  Commission  applicable 
to  any  [wearing  apparel  or  fabric]  product,  fabric,  or  related  material 
handled  by  a  guarantor,  in  such  form  as  the  Commission  by  rules  or 
regulations  may  prescribe. 

(b)  It  shaU  be  unlawful  for  any  person  to  furnish,  with  respect  to 
any  [wearing  apparel  or  fabric,]  product,  fabric,  or  related  material,  a 
false  guaranty  (except  a  person  relying  upon  a  guaranty  to  the  same 
effect  received  in  good  faith  signed  by  and  containing  the  name  and 
address  of  the  person  by  whom  the  [wearing  apparel  or  fabric]  prod- 
uct, fabric,  or  related  material  guaranteed  was  manufactured  or  from 
whom  it  was  received)  with  reason  to  believe  the  [wearing  apparel 
or  fabric]  product,  fabric,  or  related  material  falsely  guaranteed  may  be 
introduced,  sold,  or  transported  in  commerce,  and  any  person  who 
violates  the  provisions  of  this  subsection  is  guilty  of  an  unfair  method 
of  competition,  and  an  unfair  or  deceptive  act  or  practice,  in  com- 
merce within  the  meaning  of  the  Federal  Trade  Commission  Act. 
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SHIPMENTS    FROM    FOREIGN    COUNTRIES 

[Sec.  9.  Any  person  who  has  exported  or  who  has  attemjjted  to 
export  from  any  foreign  country  mto  the  United  States  any  wearing- 
apparel  or  fabric  which,  under  the  provisions  of  section  4,  is  so  highly 
flammable  as  to  be  dangerous  when  worn  by  individuals  may  thence- 
forth be  prohibited  by  the  Commission  from  participating  in  the  ex- 
portation from  any  foreign  country  into  the  United  States  of  any 
wearing  apparel  or  fabric  except  upon  filing  bond  with  the  Secretary  of 
the  Treasury  in  a  sum  double  the  value  of  said  products  and  any  duty 
thereon,  conditioned  upon  compliance  with  the  provisions  of  this  Act.  J 

Sec.  9.  An  imported  'product,  fabric,  or  related  material  to  which 
flammability  standards  under  this  Act  are  applicable  shall  not  be  delivered 
from  customs  custody  except  as  provided  in  section  4-99  of  the  Tariff  Act 
of  1930,  as  amended.  In  the  event  an  imported  product,  fabric,  or  related 
material  is  delivered  from  customs  custody  under  bond,  as  provided  in 
section  499  of  the  Tariff  Act  of  1930,  as  amended,  and  fails  to  conform 
with  an  applicable  flammability  standard  in  effect  on  the  date  of  entry 
of  such  merchandise,  the  Secretary  of  the  Treasury  shall  demand  re- 
delivery and  in  the  absence  thereof  shall  assert  a  claim  for  liquidated 
damages  for  breach  of  a  condition  of  the  bond  arising  out  of  such  failure 
to  conform  or  redeliver  in  accordance  wiih  regulations  prescribed  by  the 
Secretary  of  the  Treaswy  or  his  delegate.  When  asserting  a  claim  for 
liquidated  damages  against  an  importer  for  failure  to  redeliver  such 
nonconforming  goods,  the  liquidated  damages  shall  be  not  less  than  10 
per  centum  of  the  value  of  the  nonconforming  merchandise  if,  within 
five  years  prior  thereto,  the  importer  has  previously  been  assessed  liquidated 
damages  for  failure  to  redeliver  nonconforming  goods  in  response  to  a 
demand  from  the  Secretaiy  of  the  Treaswy  as  set  forth  above. 

INTERPRETATION    AND    SEPARABILITY 

Sec.  10.  The  provisions  of  this  Act  shall  be  held  to  be  in  addition 
to,  and  not  in  substitution  for  or  limitation  of,  the  provisions  of  any 
other  law.  If  any  provision  of  this  Act  or  the  application  thereof  to 
any  person  or  circumstances  is  held  invalid  the  remainder  of  the  Act 
and  the  application  of  such  provisions  to  any  other  person  or  cir- 
cumstances shall  not  be  affected  thereby. 

EXCLUSIONS 

Sec.  11.  The  provisions  of  this  Act  shall  not  apply  (a)  to  any  com- 
mon carrier,  contract  carrier,  or  freight  forwarder  in  transporting 
[with  respect  to  an  article  of  wearing  apparel  or  fabric]  a  product, 
fabric,  or  related  material  shipped  or  delivered  for  shipment  into  com- 
merce in  the  ordinary  course  of  business;  or  (b)  to  any  converter, 
processor,  or  finisher  in  performing  a  contract  or  commission  service 
for  the  account  of  a  person  subject  to  the  provisions  of  this  Act: 
PROVIDED,  That  said  converter,  processor,  or  finisher  does  not 
cause  any  [article  of  wearing  apparel  or  fabric]  product,  fabric,  or 
related  material  to  become  subject  to  this  Act  contrary  to  the  terms 
of  the  contract  or  commission  service;  or  (c)  to  any  [article  of  wearing 
apparel  or  fabric]  product,  fabric,  or  related  material  shipped  or  deliv- 
ered for  shipment  into  commerce  for  the  purpose  of  finishing  or  process- 
ing [to  render  such  article  or  fabric  not  so  highly  flammable,  under 
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the  provisions  of  section  4  of  this  Act,  as  to  be  dangerous  when  worn 
by  individuals]  such  product,  fabric,  or  related  material  so  that  it  con- 
forms with  applicable  jlammability  standards  issued  or  amended  under 
the  provisions  of  section  4  oj  this  Act. 

EFFECTIVE    DATE 

Sec.  12.  This  Act  shall  take  effect  one  year  after  the  date  of  its 
passage. 

AUTHORIZATION    OF    NECESSARY    APPROPRIATIONS 

Sec.  13.  There  is  hereby  authorized  to  be  appropriated  such  sums 
as  may  be  necessary  to  carry  out  the  provisions  of  this  Act. 

INVESTIGATIONS 

Sec.  14-  (a)  The  Secretary  of  Health,  Education,  and  Welfare  in 
cooperation  with  the  Secretary  of  Commerce  shall  annually  conduct  a 
continuing  study  and  investigation  of  the  deaths,  injuries,  and  economic 
losses  resulting  from  accidental  burning  of  products,  fabrics,  or  related 
materials.  The  Secretary  of  Health,  Education,  and  Welfare  shall 
submit  annually  a  report  to  the  President  and  to  the  Congress  containing 
the  results  of  the  study  and  investigation. 

(b)  In  cooperation  with  appropriate  public  and  private  agencies,  the 
Secretary  of  Commerce  is  authorized  to  — 

(1)  conduct  research  into  the  fiammability  of  products,  fabrics, 
and  materials; 

{2)  conduct  feasibility  studies  on  reduction  of  fiammability  of 
products,  fabrics,  and  materials; 

(3)  develop  fiammability  test  methods  and  testing  devices;  and 

(4)  offer  appropriate  training  in  the  use  cf  fiammability  test 
methods  and  testing  devices. 

The  Secretary  shall  annually  report  the  results  cf  these  activities  to  the 
Congress. 

EXPORTS 

Sec.  15.  This  Act  shall  not  be  applicable  to  any  fabric,  related  material, 
or  product  intended  solely  for  export  and  so  labeled  or  tagged. 

PREEMPTION 

Sec.  16.  This  Act  is  intended  to  supersede  any  law  of  any  State  or 
political  subdivision  thereof  inconsistent  with  its  provisions. 

NATIONAL    ADVISORY   COMMITTEE   FOR    THE   FLAMMABLE   FABRICS   ACT 

Sec.  17.  (a)  The  Secretary  of  Commerce  shall  appoint  a  National 
Advisory  Committee  for  the  Flammable  Fabrics  Act,  composed  of  not  less 
than  nine  members,  fairly  representative  of  manufacturers,  distributors, 
and  the  consuming  public.  Each  member  appointed  by  the  Secretary  shall 
hold  office  for  not  more  than  two  years,  except  that  any  member  may  be 
reappointed.  • 

(6)  Members  of  the  Committee  who  are  not  officers  or  employees  of  the 
United  States  shall,  while  attending  meetings  or  conferences  of  such  Com- 
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mittee  or  otherwise  engaged  in  the  bminess  of  such  Committee,  be  entitled 
to  receive  compensation  at  a  rate  fixed  by  the  Secretary,  hut  not  exceeding 
$100  per  diem,  including  traveitime,  and  while  away  from  their  homes  or 
regular  places  oj  business  they  may  be  allowed  travel  expenses,  incliuling 
per  diem  in  lieu  of  subsistence,  as  authorized  in  section  5703  of  title  5  of 
the  United  States  Code  for  persons  in  the  Government  service  employed 
intermittently.  Payments  under  this  section  shall  not  render  members 
of  the  Committee  em.ployees  or  officials  of  the  United  States  for  any  purpose. 

(c)  The  Secretary  shall  consult  with  the  National  Advisory  Committee 
before  prescribing  flammability  standards  or  other  regulations  established 
under  this  Act. 

Sec.  18.  Notwithstanding  the  provisions  of  this  Act,  the  standards  of 
fammalility  in  effect  under  the  provisions  of  the  Flammable  Fabrics 
Act,  as  amended,  on  the  day  preceding  the  date  of  enactment  of  this  Act, 
shall  continue  in  effect  for  the  articles  of  wearing  apparel  to  which  they 
are  applicable  until  superseded  or  modified  by  the  Secretary  of  Conimerce 
pursuant  to  the  authority  conferred  by  the  amendments  made  by  this  Act. 
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AGENCY  COMMENTS 

The  follo^ving  comments  were  received  from  interested  agencies: 

Executive  Office  of  the  President, 
President's  Committee  on  Consumer  Interests, 

Washington,  D.C.,  Axml  20,  1967. 
Hon.  Warren  G.  Magnuson, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Magnuson:  Thank  you  for  sending  us  a  copy  of 
S.  1003,  amendment  to  the  Flammable  Fabrics  Act,  for  comment. 

The  purpose  of  S.  1003  is  to  amend  the  Flammable  Fabrics  Act  to 
increase  the  protection  afforded  consumers  against  injiu-ious  flam- 
mable fabrics. 

Amendment  (1)  deletes  the  exceptions  of  hats,  gloves,  and  footwear 
which  were  included  in  the  original  act.  This  amendment  is  realistic 
as  these  commodities  are  often  made  with  flammable  materials. 

Amendment  (2)  deletes  paragraph  (f)  of  the  original  act.  The 
deletion  makes  for  a  more  readable  act  as  well  as  being  consistent  with 
amendment  (1). 

Amendment  (3)  merely  makes  a  redesignation  of  paragraphs  (f), 
(g),  and  (h)  as  paragraphs  (f),  (i),  and  (j). 

Amendment  (4)  adds  a  new  paragraph  to  include  "interior  furnish- 
ings" as  regulated  under  the  act.  Under  the  new  amendment  the  term 
"interior  furnishings"  will  mean  any  type  of  furnishings  made  in 
whole  or  in  part  from  flammable  fabrics  used  in  homes,  offices,  and 
places  of  assembly.  Many  baby  blankets,  children's  undergarments, 
and  household  draperies  contain  flammable  materials.  The  implemen- 
tation of  this  amendment  will  save  lives,  property,  and  suffering  by 
victims  of  fires  caused  by  flammable  fabrics. 

Amendment  (5)  brings  a  broader  and  more  definitive  language  of 
the  materials  and  fabrics  covered  under  the  act. 

Amendment  (6)  adds  paragraph  (g)  to  further  refine  the  kinds  of 
materials  and  fabrics  covered  under  the  act. 

Amendment  (7)  adds  paragraph  (h)  which  further  adds  to  the 
scope  of  the  products  and  material  covered  under  the  act. 

Section  2:  Section  3  "Prohibited  Transactions"  of  the  act  was 
amended  to  be  consistent  mth  the  first  six  amendments. 

Section  3:  Section  4  "Standards  of  Flammability"  was  amended  to 
strengthen  the  section  to  require  the  Secretary  of  Commerce  to 
publish  in  the  Federal  Register  flammability  standards  (including 
conditions  and  manner  of  testing).  It  provides  for  a  mechanism 
through  which  such  standards  of  flammability  may  be  changed  and 
amended  as  needed  or  for  cause. 

The  "Standard  of  Flammability"  section  was  rewritten  to  include 
fabrics  and  materials  previously  excluded  under  the  act.  We  believe 
these  changes  ^vill  strengthen  the  bill. 

Under  section  4(a),  subsection  (c)  of  section  5  was  amended  to 
prescribe  rules  and  maintenance  of  records  of  fabrics,  related  materials, 
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and  products  so  that  the  act  can  be  properly  administered.  This  is  a 
strong,  but  reasonable,  section  designed  to  bring  order  to  the  move- 
ment of  fabrics  and  products  so  they  can  be  traced  in  the  event  they 
are  found  to  be  unsafe. 

A  new  section  14  (a)  and  (b)  "Investigations,"  was  added.  This 
section  directs  the  Secretary  of  HEW  and  Commerce  to  annually 
conduct  a  study  and  investigation  of  the  number  of  injuries  and 
economic  loss  resulting  from  accidental  burning  of  products,  fabrics, 
and  related  materials.  Such  a  studj^  will  give  a  new  insight  as  well  as 
provide  a  basis  for  continued  surveillance  of  this  vital  problem. 

The  amendments  to  the  Flammable  Fabrics  Act  are  sound  and 
needed  additions.  They  place  reasonable  restraints  on  producers  and 
handlers  of  such  products,  and  establish  a  definitive  approach  to 
standards  of  flammability  as  well  as  testing  procedures. 

The  President,  in  his  consumer  message  last  February,  urged  no 
delay  in  amending  the  Flammable  Fabrics  Act  of  1953.  He  said: 

The  Act  does  not  cover  many  articles  of  clothing  which 
can  be  consumed  by  fire  almost  instantaneously.  It  is 
narrowly  restricted  to  certain  wearing  apparel.  It  does  not 
extend  to  such  everyday  items  as  baby  blankets,  drapes, 
carpets  and  upholstery  fabrics. 

We  have  been  advised  by  the  Bureau  of  the  Budget  that  there 
would  be  no  objection  to  the  presentation  of  this  report  and  that 
enactment  of  the  legislation  would  be  in  accord  with  the  President's 
program. 

Sincerely, 

(Miss)  Betty  Furness, 
Special  Assistant  to  the  President  for 

Consumer  Affairs-Designate. 


The  General  Counsel  of  the  Treasury. 

Washington,  D.C.,  May  3,  1967. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  the 
views  of  this  Department  on  S.  1003,  to  amend  the  Flammable  Fabrics 
Act  to  increase  the  protection  afforded  consumers  against  injurious 
flammable  fabrics. 

The  Flammable  Fabrics  Act  prohibits  the  introduction  or  movement 
in  interstate  commerce  of  articles  of  wearing  apparel  and  certain 
fabrics  which  fail  to  pass  specified  tests  of  flammability.  The  proposed 
legislation  is  designed  to  close  gaps  which  exist  in  the  present  law.  It 
would,  among  other  things,  authorize  improvement  in  present  stand- 
ards for  wearing  apparel,  extend  coverage  of  the  act  to  include  interior 
furnishings  such  as  bedding,  upholstery,  and  other  flammable  mate- 
rials, and  authorize  administrative  issuance  of  new  standards  of 
flammability. 

Among  the  transactions  which  will  be  prohibited  by  the  bill  is  the 
importation  of  any  product  which  fails  to  conform  to  a  standard  of 
flammability  issued  by  the  Secretary  of  Commerce.  After  such  stand- 
ards are  issued,  the  Bureau  of  Customs  of  the  Treasury  Department 
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will  cooperate  with  the  Federal  Trade  Commission  by  advising  that 
agency  of  questionable  importations  which  do  not  appear  to  meet  the 
prescribed  standards  of  flammability  and  \\all  furnisti  samples  of  such 
importations  to  the  Federal  Trade  Commission  for  testing  upon  their 
request.  The  Bureau  of  Customs  cooperates  with  the  Federal  Trade 
Commission  in  this  manner  under  the  present  act  with  regard  to 
wearing  apparel. 

Under  section  9  of  the  bill,  the  Treasury  Department  may  also  be 
requested  by  the  Federal  Trade  Commission  to  prohibit  imports  by 
any  person  who  has  imported  or  attempted  to  import  any  product, 
fabric,  or  related  material  which  failed  to  conform  to  applicable 
standards  of  flammability,  except  upon  the  filing  of  a  bond  in  a  sum 
double  the  value  of  the  imported  goods. 

The  Department  favors  enactment  and  anticipates  no  unusual 
administrative  difficulties  in  carrying  out  its  functions  under  this  bill. 
However,  the  broader  coverage  will  result  in  a  greater  workload  upon 
customs  officers  generally. 

The  Department  has  been  advised  by  the  Bureau  of  the  Budget 
that  the  proposed  legislation  would  be  in  accord  with  the  President's 
program. 

Sincerely  yours, 

Fred  B.  Smith, 

General  Counsel. 

Department  of  the  Army, 
Washington,  D.C.,  May  19,  1967. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce,  U.S.  Senate. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  request  to  the 
Secretary  of  Defense  on  S.  1003,  90th  Congress,  a  bill  to  amend  the 
Flammable  Fabrics  Act  to  increase  the  protection  afforded  consumers 
against  injurious  flammable  fabrics.  The  Department  of  the  Army 
has  been  assigned  responsibility  for  expressing  the  views  of  the 
Department  of  Defense  on  this  bill. 

The  title  of  the  proposed  bill  states  its  purpose. 

Among  other  things,  the  bill  would  increase  the  coverage  of  the 
Flammable  Fabrics  Act  to  include  all  individual  wearing  apparel  and 
fabrics  or  related  material  sold  or  intended  for  use  in  homes,  offices, 
and  places  of  assembly  and  authorize  the  Secretary  of  Commerce  to 
establish  flammability  standards  for  materials  covered  by  the  act. 
The  bill  will  enable  the  Secretary  of  Commerce  to  exercise  more  control 
over  a  wider  range  of  injurious  flammable  fabrics  and  related  materials 
and  to  be  more  responsive  to  consumer  needs  for  protection  from  such 
products.  For  the  foregoing  reasons,  the  Department  of  the  Army  on 
behalf  of  the  Department  of  Defense  supports  the  enactment  of  the 
proposed  bill. 

The  fiscal  effects  of  this  legislation  are  not  known  to  the  Department 
of  Defense. 

This  report  has  been  coordinated  within  the  Department  of  Defense 
in  accordance  with  procedures  prescribed  by  the  Secretary  of  Defense. 
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The  Bureau  of  the  Budget  advises  that  this  report  is  in  accordance 
with  the  administration's  program. 
Sincerely, 

Stanley  R.  Resor, 
Secretary  oj  the  Army. 

Department  of  Health,  Education,  and  Welfare, 

Washington,  B.C.,  April  13,  1067. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate, 'Washington,  B.C.  20510 

Dear  Mr.  Chairman:  This  letter  is  in  response  to  your  request  of 
February  20,  1967,  for  a  report  on  S.  1003,  a  bill  to  amend  the  Flam- 
mable Fabrics  Act  to  increase  protection  afforded  consmuers  against 
injurious  flammable  fabrics. 

The  bill  would  make  the  act  apphcable  to  all  types  of  wearing 
apparel  and  to  a  broader  range  of  constituent  materials  thereof, 
including  paper  and  plastics,  and  authorize  the  Secretary  of  Com- 
merce to  establish  revised  standards  of  flammability  therefor  in 
heu  of  the  standards  frozen  into  the  present  act;  and  would  authorize 
the  Secretary  to  issue  (and  from  time  to  time  revise)  standards  of 
flammability  for,  and  thus  extend  the  coverage  of  the  act  to,  interior 
fm-nishings — such  as  draperies,  rugs,  upholstery,  and  bedding^ — if  he 
determined  that  standards  are  needed  for  those  materials.  Such 
standards  would  be  enforced  by  the  Federal  Trade  Commission,  as 
under  the  present  Flammable  Fabrics  Act. 

The  bill  would  also,  among  other  tilings,  give  the  Department  of 
Commerce  authority  to  conduct  research  on  the  flammability  of 
furnishings,  fabrics,  and  materials  and  would  require  the  Secretary 
of  Health,  Education,  and  Welfare,  in  cooperation  with  the  Secretary 
of  Commerce,  to  conduct  an  annual  investigation  of  deaths,  injuries, 
and  economic  losses  resulting  from  accidental  burnings  of  such 
products,  fabrics,  or  related  materials.  The  Secretary  of  Health, 
Education,  and  Welfare  would  also  be  directed  to  submit  an  annual 
report  to  the  President  and  Congress  containing  the  results  of  the 
study  and  identif3dng  such  standards  as  appear  to  require  revision. 

In  his  message  of  February  16,  1967,  the  President  recommended 
legislation  to  broaden  and  strengthen  the  Flammable  Fabrics  Act 
to  close  gaps  in  the  act  pointed  out  in  the  message.  S.  1003  is  designed 
to  carr}''  out  this  recommendation,  and  we  recommend  enactment  of 
the  bill.  (In  view  of  the  testimony  on  behalf  of  this  Department 
scheduled  for  the  forthcoming  hearings  on  the  bill,  we  are  not  burden- 
ing this  report  with  a  discussion  of  the  problems  to  wliich  the  bill  is 
addressed.) 

We  are  advised  by  the  Bureau  of  the  Budget  that  enactment  of 
this  bill  would  be  in  accord  with  the  program  of  the  President. 
Sincerely, 

Wilbur  J.  Cohen, 

Under  Secretary. 
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Office  of  the  Attorney  General, 

Washington,  B.C.,  April  12,  1967. 
Hon.  Warren  G.   Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator:  This  is  in  response  to  your  request  for  the  views  of 
the  Department  of  Justice  on  S.  1003,  a  bill  to  amend  the  Flammable 
Fabrics  Act  to  increase  the  protection  afforded  consumers  against 
injurious  flammable  fabrics. 

The  bill  would  implement  the  recommendations  contained  in  the 
President's  consumer  message  by  strengthening  the  standards  to  be 
prescribed  under  the  act  and  extending  its  application  to  certain  fabrics 
and  products  not  now  covered  (President's  message  "American  Con- 
sumer Protection,"  February  16,  1967  (H.  Doc.  57,  90th  Cong.)). 

The  Department  of  Justice  favors  the  objectives  of  this  legislation 
but  defers  to  the  agencies  primarily  concerned  as  to  the  enactment  of 
this  bill. 

The  Bureau  of  the  Budget  has  advised  that  enactment  of  this  legis- 
lation would  be  in  accord  with  the  program  of  the  President. 
Sincerely, 

Ramsey  Clark, 

Attorney  General. 

Comptroller  General  of  the  United  States, 

Washington,  D.C,  March  13,  1967. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate. 

Dear  Mr.  Chairman:  Your  letter  of  February  20,  1967,  invites 
our  comments  on  S.  1003,  entitled  "A  bill  to  amend  the  Flammable 
Fabrics  Act  to  increase  the  protection  afforded  consumers  against 
injurious  flammable  fabrics." 

While  we  are  in  sympath}^  with  the  bill's  objective,  we  have  no  spe- 
cial information  or  comment  to  offer  for  your  consideration  in  con- 
nection with  the  proposed  legislation. 
Sincerely  yours, 

Frank  H.  Weitzel, 
Assistant  Comptroller  General  of  the  United  States. 


National  Science  Foundation, 

Office  of  the  Director, 
Washington,  D.C,  March  15,  1967. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  further  reply  to  your  letter  of 
February  23,  1967,  requesting  the  comments  of  the  National  Science 
Foundation  on  S.  1003,  to  amend  the  Flammable  Fabrics  Act  to 
increase  the  protection  afforded  consumers  against  injurious  flam- 
mable faibrics. 
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We  do  not  feel  that  the  subject  matter  of  this  bill  is  sufficiently 
related  to  the  mission  or  activities  of  the  Foundation  to  make  com- 
ments from  us  meaningful  or  appropriate. 

The  Bureau  of  the  Budget  has  advised  us  that  it  has  no  objection 
to  the  submission  of  this  report  from  the  standpoint  of  the  adminis- 
tration's program. 

Sincerely  yours, 

Leland  J.  Haworth, 

Director. 


Department  of  Agriculture, 

Washington,  D.C.,  April  4,  1967. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate. 

Dear  Mr.  Chairman:  This  is  in  reply  to  your  request  of  February 
23,  1967,  for  a  report  on  S.  1003,  a  bill  to  amend  the  Flammable 
Fabrics  Act  to  increase  the  protection  afforded  consumers  against 
injurious  flammable  fabrics. 

The  principal  purpose  of  this  bill  is  to  extend  the  scope  of  the 
present  Flammable  Fabrics  Act  to  include  not  only  articles  of  wearing 
apparel  but  also  articles  used  for  interior  furnishing,  such  as  drapes, 
bedding,  rugs,  and  upholstery  fabric,  and  to  establish  standards  of 
flammabihty  that  will  adequately  protect  the  public  against  unreason- 
able risks  of  the  occurrence  of  fire  leading  to  death,  injury,  or  siprnifi- 
cant  property  damage. 

This  Department  recommends  passage  of  the  bill. 

The  Flammable  Fabrics  Act  has  done  much  to  prevent  the  market- 
ing of  extremely  flammable  clothing  and  has  thus  contributed  to 
people's  safety.  We  beheve  these  provisions  will  strengthen  the 
present  act  and  make  it  more  valuable  to  the  general  pubHc. 

The  Bureau  of  the  Budget  advises  that  enactment  of  this  proposed 
legislation  would  be  in  accord  with  the  President's  program. 
Sincerely  yours, 

Orville  L.  Freeman, 

Secretary. 
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83d  Congress      )    HOUSE  OF  KEPEESENTATIVES    (         Report 
1st  Session        S  \        No.  425 


PROHIBITING  THE  INTRODUCTION   OR  MOVEMENT  IN 
INTERSTATE  COMMERCE  OF  FLAMMABLE  FABRICS 


May  14,  1953.— Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  WoLVERTON,  from  the  Committee  on  Interstate  and  Foreign 
Commerce,  submitted  the  following 

REPORT 

[To  accompany  H.  R.  5069] 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom  was 
referred  the  bill  (H.  R.  5069)  to  prohibit  the  introduction  or  movement 
in  interstate  commerce  of  articles  of  wearing  apparel  and  fabrics  which 
are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individ- 
uals, and  for  other  purposes,  having  considered  the  same,  report  favor- 
ably thereon  without  amendment  and  recommend  that  the  bill  do  pass. 

PURPOSE    OF    LEGISLATION 

The  purpose  of  the  bill  here  being  reported,  which  has  this  com- 
mittee's unanimous  approval,  is  to  protect  the  public  from  the  danger 
surrounding  the  use  in  wearing  apparel  of  highly  flammable  textiles 
of  the  types  which  have  caused  either  bodily  injury  or  death  to 
numerous  individuals.  The  bill  is  limited  in  scope  to  wearing  apparel 
and  fabrics  which  are  intended  or  sold  for  use  in  wearing  apparel.  It 
will  outlaw,  for  example,  the  introduction,  movement,  or  sale  in  inter- 
state commerce  of  highly  flammable  children's  cowboy  playsuits,  and 
the  so-called  torch  sweaters  or  jackets  which  have  caused  serious 
injuries  and  death  to  a  number  of  innocent  and  unsuspecting  indi- 
viduals in  recent  years. 

HEARINGS 

On  April  16,  28,  and  29,  1953,  this  committee  held  public  hearings 
on  five  similar  bills,  H.  R.  389,  bv  Mr.  Canfield  of  New  Jersey;  H.  R. 
2768,  by  Mr.  Wolverton  of  New  Jersey;  H.  R.  3851,  by  Mr.  Canfield 
of  New  Jersey;  H.  R.  4159,  by  Mr.  Johnson  of  California;  and  H.  R. 
4500  by  Mr.  Williams  of  Mississippi.     The  principal  objective  of  all 
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these  bills  is  to  prohibit  the  introduction  or  movement  in  interstate 
commerce  of  articles  of  wearing  apparel  and  fabrics  which  are  so 
highly  flammable  as  to  be  dangerous  when  worn  by  individuals. 
H.  R.  5069,  the  reported  bill,  was  introduced  by  Mr.  Wolverton, 
chairman  of  the  committee,  and  at  the  direction  of  the  committee, 
as  a  "clean"  bill  as  a  result  of  the  committee  hearings  and  after 
executive  consideration  of  all  the  bills  pending  before  the  committee. 

Every  witness  who  testified  before  the  committee,  without  excep- 
tion, representing  virtually  all  segments  of  the  textile  industries  and 
trades,  urged  prompt  and  effective  Federal  legislation  to  protect  the 
public  from  the  dangers  of  highly  flammable  wearing  apparel  and 
fabrics  used  in  wearing  apparel,  and  supported  these  bills  in  principle. 
Moreover,  the  committee  was  urgently  requested  to  take  prompt 
action  on  this  legislation.  It  was  pointed  out  that  if  this  legislation 
is  not  enacted,  a  variety  of  State  and  local  regulations  lacking  in 
uniformity  might  very  well  ensue.  It  seems  obvious  that  uniformity 
of  regulation  in  this  matter  is  necessary. 

Testimony  in  support  of  legislation  on  this  subject  was  received 
from  the  Federal  Trade  Commission,  the  National  Cotton  Council  of 
America,  the  National  Retail  Dry  Goods  Association,  the  Tufted 
Textile  Manufacturers  Association,  the  Society  of  the  Plastics  In- 
dustry, the  Rayon  and  Acetate  Fiber  Producers,  and  others. 

NEED    FOR    THE    LEGISLATION 

Actual  experiences  in  the  past  show  that  the  risks  and  possibilities 
of  bodily  harm  suffered  by  consumers  in  the  use  of  highly  flammable 
wearing  apparel  are  severe  and  most  dangerous.  Still  fresh  in  our 
minds  is  the  great  wave  of  burnings  and  even  deaths  which  children 
have  suffered  when  wearing  highly  flammable  cowboy  playsuits. 
More  recently,  there  have  been  a  number  of  cases  involving  the  so- 
caUed  explosive  sweaters  which  were  sold  to  the  public  by  itinerant 
vendors. 

The  Federal  Trade  Commission  cited  a  number  of  these  incidents. 
One  man  lost  his  sweater  in  flames  while  sitting  in  a  courtroom.  In 
another  instance  a  man  driving  his  automobile  lit  a  cigarette  which 
ignited  his  sweater.  He  succeeded  in  pulling  it  over  his  head  but 
suffered  second-  and  third-degree  burns  on  his  face,  neck,  and  hands. 
His  car  jumped  the  curb  and  collided  with  a  telephone  pole.  Instances 
of  severe  burns  suffered  by  individuals  were  reported  from  many  parts 
of  the  country.  A  General  Motors  employee  reported  that  he  lit  a  cig- 
arette while  wearing  his  new  Christmas  sweater  and  that  four  fellow 
employees  saved  his  life  by  beating  out  the  flame.     He  said: 

It  was  a  terrifying  thing.  It  was  just  as  if  you  threw  a  match  into  a  rag  soaked 
with  gasoline.  There  was  that  same  "poof"  sound,  and  all  of  a  sudden  flames 
were  all  over  me. 

Other  examples  of  the  danger  inherent  in  apparently  innocent  but 
nevertheless  highly  flammable  wearing  apparel  were  given  by  Dr. 
Frederic  Bonnet,  adviser  to  the  president  of  the  American  Viscose 
Corp.,  when  he  testified  in  1947  before  this  committee  on  similar 
proposed  legislation.  Here  is  his  description  of  a  few  of  these  tragedies 
and  near  tragedies: 

Martha  M.  Gross,  Kansas  City,  Mo.,  had  a  sweater  patterned  after  angora, 
having  long,  fuzzy  nap,  purchased  in  Baltimore.     The  head  of  a  match  flew  off 
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against  the  sweater,  igniting  it.  Her  brother  and  sister  came  to  her  rescue  and 
both  were  burned.  She  was  very  ill  and  suffered  disfiguring  scars  and  her  hands 
were  injured  so  that  she  could  no  longer  follow  her  profession,  which  was  that  of  a 
stenographer  and  secretary. 

I  would  like  to  add  here  that  she  sent  a  very  pathetic  letter  to  the  National 
Bureau  of  Standards,  and  to  other  departments,  asking  whether  something  could 
not  be  done  to  prevent  such  accidents  happening  to  others.  She  said  it  was  all 
over  with  her  case,  but  certainly  life  was  still  dear  in  America. 

Then,  we  have  the  case  of  Doris  E.  Diffenbach  who  was  injured  when  a  cotton 
chenille  dressing  gown  took  fire. 

Georgia  Stevens,  18-year-old  coed,  was  burned  to  death  at  a  sorority  initiation 
rite  last  spring  at  the  University  of  Texas.  It  was  a  candlelight  initiation  and 
her  gown  brushed  against  a  lighted  candle.     She  died  the  next  morning. 

Virginia  Black  wore  a  white  tulle  dress  at  a  coming-out  dance  at  the  St.  Regis 
Hotel.  The  dress  caught  fire  and  she  was  severely  burned.  She  is  still  in  the 
hospital,  I  understand. 

Angelica  and  Harry  Murphy  are  bringing  suit  for  $125,000  because  of  some 
apron  material,  a  coated  fabric  so  highly  flammable  that  when  it  came  in  proximity 
of  a  heated  stove  it  took  fire  and  severely  burned  her  and  her  husband. 

Mary  Lee  Cummings,  aged  5,  Whittier,  Calif.,  was  wearing  a  plastic  raincape 
and  backed  into  a  radiant  heater  which  ignited  the  plastic,  causing  second-  and 
third-degree  burns  from  which  she  died.  That  is  the  one  that  Mr.  Dorn  referred 
to  in  his  testimony,  and  was  reported  by  the  California  State  fire  marshal. 

I  need  hardly  refer  you  the  twenty-odd  boys  3  to  8  years  of  age  who  were  burned, 
maimed,  and  6  of  whom  died,  as  the  result  of  burns  sustained  when  their  cowboy 
suits  took  fire. 

The  National  Fire  Protective  Association  records  the  following: 

In  Oakland,  Calif.,  a  girl  died  from  burns  received  when  her  costume  caught 
fire  at  a  lodge  entertainment. 

In  Magnolia,  Ark.,  a  Negro  woman  died  from  burns  received  when  a  grass  dress 
caught  fire  from  a  can  heater  in  a  dressing  room  of  a  traveling  minstrel  show. 

In  Omaha,  Nebr.,  a  child  dressed  in  an  Indian  costume  which  caught  fire  from 
the  lighted  jack-o'-lantern  she  was  carrying.     She  suffered  fatal  burns. 

I  might  add  that  children  go  to  communion  or  confirmation  carrying  lighted 
candles,  and  have  been  injured. 

In  New  Orleans  on  Fefjruary  12,  1947,  a  bride,  Mrs.  Jess  Rockenbaugh,  was 
wearing  a  bathrobe  which  caught  on  fire.  She  was  saved  by  her  husband  who  cut 
the  robe  belt  and  pulled  off  the  robe,  but  not  before  she  suffered  third-degree 
burns,  and  she  is  still  in  the  hospital. 

In  Old  Greenwich,  Conn.,  a  man's  pajamas  caught  fire  from  the  kitchen  range. 
He  suffered  fatal  burns.     Those  were  cotton  nap  pajamas. 

In  Portland,  Oreg.,  a  man  died  of  burns  received  when  his  trouser  leg  became 
ignited  by  a  match.     I  do  not  know  what  he  was  wearing. 

In  Washington,  D.  C,  a  child's  costume  became  ignited  from  a  candle  in  a 
jack-o'-lantern.  She  was  out  in  the  yard  when  the  accident  occurred.  She 
suffered  fatal  burns. 

In  Indianapolis,  Ind.,  a  woman  pulled  a  light  phig  from  a  receptacle  when  a 
short  circuit  occurred,  throwing  sparks  onto  her  dress.     She  suffered  fatal  burns. 

In  Yonkers,  N.  Y.,  a  4-year-old  child  was  turned  into  a  blazing  torch  as  her 
Halloween  costume  was  ignited  by  a  jack-o'-lantern.     She  died  in  a  hospital. 

In  Detroit,  Mich,  a  man  died  of  burns  when  his  bathrobe  caught  fire  when  he 
was  tending  the  furnace  in  his  home. 

In  Denver,  Colo.,  a  woman  suffered  fatal  burns  when  her  clothing  ignited  while 
standing  in  front  of  a  lighted  fireplace. 

I  might  mention  a  few  others  mentioned  this  morning.  Namely:  Mrs.  Booth 
Tarkington  was  wearing  some  hair  combs  and  was  drying  her  hair  in  an  ordinary 
hair  dryer  when  she  suffered  severe  burns  owing  to  the  ignition,  spontaneous 
ignition,  of  those  combs. 

There  was  also  a  case  of  a  woman  sitting  in  front  of  a  chafing  dish  wearing 
nitrocellulose  buttons.  These  buttons  practically  exploded  in  her  face  and 
set  her  afire.  She  died  of  her  injuries.  This  is  given  in  Coronet  under  the  heading 
of  an  article  headed  "'Fire  Trap." 

I  need  not  go  on,  I  think,  with  the  recitation  of  these  cases.  They  extend 
over  many  years.     They  have  grown  more  numerous  within  recent  years 
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In  January  1952,  a  rash  of  burnings  took  place,  involving  highly 
flanunable  sweaters.     Some  of  these  cases  are  summarized  below: 

Some  Newspaper  Clippings  Received  by  the  Federal  Trade  Commission" 
Relatino  Experiences  Individuals  Have  Had  With  Danoerously  Inflam- 
mable Brushed  Rayon  Wearinh  Apparel 

The  Kansas  City  Times  of  January  9,  1952,  reported  under  Los  Angeles  dateline 
of  January  8  that  the  fire  captain  of  Los  Angeles  had  received  reports  of  at  least 
a  dozen  cases  in  which  brushed  fabric  sweaters  had  caught  fire  and  at  least  eight 
persons  injured  by  burns. 

The  Kansas  City  Star  of  January  10,  1952,  reported  that  Paul  Blake  of  Kansas 
City  ignited  a  cigarette  with  his  lighter  and  when  he  placed  the  lighter  into  the 
sweater  pocket,  the  sweater  burst  into  flames.  Four  fellow  employees  saved  him 
from  burns  by  beating  the  flames  out  after  half  the  sweater  had  been  consumed. 

The  New  York  Times  of  January  12,  1952,  reported  that  Robert  Flavin  of 
Long  Branch,  N.  J.,  was  burned  on  both  hands  the  day  previous  when  a  sweater 
he  was  wearing  flared  up  as  he  struck  a  match  to  light  a  cigarette. 

The  New  York  Sunday  News  of  January  13,  1952,  reported  that  Mrs.  Mary 
Sheffield  of  Newark,  N.  J.,  was  burned  about  both  hands  when  the  sweater  she 
was  wearing  suddenly  burst  into  flames  as  she  turned  on  her  gas  stove  to  prepare 
a  meal.  The  same  issue  newspaper  reported  that  at  least  20  persons  throughout 
the  country  had  been  injured  by  flaming  sweaters. 

The  Norristown  (Pa.)  Times  of  January  14,  1952,  reported  that  Edward  C. 
Martin  of  Schwenkville  lighted  a  cigarette  with  a  match  and  the  sweater  he  was 
wearing  went  up  "like  a  Roman  candle."  A  friend  extinguished  the  fire  by 
throwing  water  on  the  sweater  but  not  before  Martin's  neck  was  scorched. 

The  Washington  Post  of  January  16,  1952,  reported  that  J.  Patrick  Staubs  of 
Silver  Spring,  Md.,  escaped  serious  injury  the  previous  Sunday  when  the  sweater 
he  was  wearing  on  a  golf  course  caught  fire  as  he  lighted  a  cigarette. 

The  Federal  Trade  Commission  undertook  in  the  problem  of  the 
flaming  sweaters  to  exercise,  to  the  fullest,  such  powers  as  it  presently 
has  in  an  effort  to  protect  the  public,  but  as  the  Commission's  witness 
pointed  out  during  the  course  of  the  hearings,  the  present  law  is 
inadequate  to  cope  fully  with  the  problem.  Legislation  is  needed  to 
make  it  possible  effectively  to  forestallthe  introduction  into  the  market 
of  these  highly  flammable  products.  After  the  dangerous  articles 
leave  the  factory  and  get  into  one  or  more  of  the  many  channels  of 
trade,  it  becomes  impossible  to  track  them  down  in  time  to  prevent 
persons  from  being  badly  burned  and  even  suffering  death,  as  in  the 
case  of  the  playsuits  which  were  worn  by  children  when  they  took 
fire  and  resulted  in  the  death  of  many  of  them.  Legislation  in  which 
the  corrective  power  is  of  a  preventive  nature  is  required  to  be  eft'ective 
in  reaching  the  evil,  as  well  as  power  to  enjoin  and  stop  continued 
distribution  of  the  dangerous  articles. 

Your  committee  is  advised  by  the  Federal  Trade  Commission  that 
the  authority  conferred  by  existing  statutes  is  not  adequate  to  fore- 
stall the  danger  to  the  public  in  this  situation,  or  even  to  provide  a 
temporary  stop  order  during  the  time  that  is  required  for  litigation  to 
follow  its  necessary  course  to  final  application  of  the  corrective  power. 
The  Commission  further  advises  that  the  right  of  applying  a  tempo- 
rary restraining  order  or  injunction,  or  of  preventive  inspections,  is 
presently  not  available  to  it.  Furthermore,  there  is  now  no  direct 
statutory  authority  to  keep  dangerously  flammable  garments  out  of 
the  channels  of  interstate  commerce. 

Charles  W.  Dorn,  director  of  the  research  laboratory  of  tbe  J.  C. 
Penney  &  Co.,  and  chairman  of  the  technical  com.mittee  of  the  National 
Retail  Dry  Goods  Association,  appearing  before  the  committee  in 
support  of  this  legislation,  gave  still  another  cogent  reason  for  its 
enactment.     He  testified  that — 


Al48 

The  NRDGA  has  always  believed  that  the  United  States  grew  strong  because 
of  the  sovereignty  of  the  individual  States  and  has  stanchly  opposed  extension  of 
Federal  jurisdiction  over  matters  best  handled  at  the  State  level.  In  this  instance, 
however,  we  firmly  believe  that  the  Congress  must  lead  the  way.  Recently 
several  States  and  a  number  of  city  and  other  local  bodies  have  considered  legis- 
lation on  the  subject  of  dangerously  flammable  apparel.  Only  one  State,  Cali- 
fornia, has  adopted  such  legislation.  The  confusion  which  is  bound  to  result  if 
the  several  States  v\ere  to  legislate  individually  on  this  subject  is  obvious,  for  in 
the  absence  of  a  national  standard,  each  State  and  local  community  would  provide 
for  different  guides  or  measurements.  I  can  readily  testify  that  this  is  not  an 
idle  conclusion,  for  in  the  past  months  the  possibihty  of  a  Federal  enactment  has 
been  the  sole  basis  for  postponing  vcy  unsatisfactory  legislation  in  several  States. 

Failure  by  this  Congress  to  act  undoubted!}'  will  cause  a  fiood  of  haphazard 
local  legislation  which  will  not  only  bring  on  an  impossible  situation  in  the  textile 
industries,  but,  more  important,  will  deny  to  many  consumers  the  responsible 
protection  contained  in  the  proposed  bills. 

The  manufacturers  of  your  respective  States  would  have  great  difficulty  in 
producing  garments  or  fabrics  which  would  comply  with  the  diflFerent  re(|uirements 
of  2  or  20  different  State  acts,  to  say  nothing  of  different  local  ordinances.  And 
those  residents  of  States  which  failed  to  act  would  have  no  protection  at  all. 
For  these  reasons  I  urge  the  Congress  to  legislate  on  this  subject  and  thus  insure 
uniformity  and  piotection  for  all. 

HISTORY  OF  LEGISLATION 

Bills  to  prohibit  the  transportation  in  interstate  commerce  of  highly 
flammable  fabrics  aad  wearing  apparel  have  been  introduced  in  the 
Hoiise  beginning  with  the  79tli  Congress,  1st  session  (1945).  In  the 
80th  Congress,  this  committee  held  extensive  hearings  on  three 
flammable  fabric  bills,  namely,  H.  R.  505,  by  Mr.  Canfield  of  New 
Jersey;  H.  R.  601,  by  Mr.  Johnson  of  California;  and  H.  R.  1111,  by 
Mr.  Arnold  of  Missouri.  Similar  bills  were  introduced  during  the 
81st  and  82d  Congresses.  In  the  82d  Congress,  the  Senate  passed 
unanimously^  on  July  3,  1952,  S.  2918,  a  bill  similar  in  many  respects 
to  the  reported  bill,  H.  R.  5069.  S.  2918  was  reported  by  your  com- 
mittee on  July  4,  1952.  The  House  took  no  action  on  that  bill  prior 
to  the  adjournment  of  the  Congress  on  July  7,  1952. 

STANDARDS  OF  FLAMMABILITY 

The  major  problem  in  formulating  legislation  to  control  the  use  of 
dangerously  flammable  textiles  is  to  discriminate  between  the  con- 
ventional fabrics  that  present  moderate  and  generally  recognized 
hazards  and  the  special  types  of  fabrics  which  present  unusual  hazards 
and  are  higldy  dangerous. 

The  rate  of  burning  of  a  garment  or  other  textile  product  depends 
upon  the  kind  of  fiber,  the  finishing  materials  present,  the  structure  of 
the  yarn  and  fabric,  and  such  circumstances  as  the  relative  humidity. 
In  general,  wool  textiles  ignite  and  burn  with  difficulty  while  cotton 
and  rayon  ignite  and  burn  more  readily.  The  major  hazards  arise 
from  certain  cotton  or  rayon  fabrics  having  fuzzy  or  furlike  surfaces 
which  flash  and  burn  with  exceeding  rapidity.  Most  synthetic 
textiles  melt  when  heated  and  the  molten  material  is  capable  of 
producing  serious  burns  on  coming  in  contact  with  the  skin. 

Section  4  of  the  bill  prescribes  the  standards  of  flammability. 
Commercial  Standard  191-53,  promulgated  by  the  Secretary  of 
Commerce  effective  January  30,  1953,  prescribes  the  standard  for 
flammability  of  clothing  textfles  and  Commercial  Standard  192-53, 
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promulgated  by  the  Secretary  of  Commerce  effective  May  22,  1953, 
prescribes  the  standard  of  flammabiUty  for  vinyl  plastic  film. 

Commercial  Standard  191-53  is  a  voluntary  standard  developed 
through  the  combined  effort  of  a  number  of  scientific  and  technical 
groups  and  represents  the  combined  opinion  of  an  industry  committee 
speaking  for  the  cotton  and  rayon  producers,  and  fabric  manufac 
turers,  finishers,  converters,  wholesalers,  retailers,  and  consumers 
coordinated  by  the  American  Association  of  Textile  Chemists  and 
Colorists  and  the  National  Retail  Dry  Goods  Association.  The 
National  Bureau  of  Standards  participated  in  this  work  by  active 
service  on  technical  committees,  by  the  conduct  of  a  wide  variety  of 
investigational  and  testing  work,  and  by  aiding  in  the  reconciliation  of 
different  points  of  view. 

The  flammability  test  provided  in  the  Commercial  Standard  191-53 
makes  use  of  strips  of  fabric  2  by  6  inches  in  dimensions.  The  test 
consists  of  measuring  the  burning  time  in  seconds  when  the  test  piece 
is  mounted  in  a  specially  designed  apparatus  and  a  flame  is  applied  in 
a  prescribed  manner.  Fabrics  with  a  flame  spread  of  more  than  7 
seconds  are  classed  as  having  normal  flammability.  Those  with  a 
flame  spread  of  less  than  4  seconds  are  classed  as  rapid  and  intense 
burning,  while  those  burning  in  4  to  7  seconds  are  rated  as  having 
intermediate  flammability.  This  bill  is  directed  to  those  fabrics  which 
are  classed  as  rapid  and  intense  burning  fabrics. 

Commercial  Standard  191-53  states  that  this  standard  shall  not 
apply  to  hats,  gloves,  and  footwear.  Notwithstanding  this  specific 
exception  made  in  the  standard,  it  is  the  intention  of  your  committee 
that  this  standard  shall  be  applicable  to  the  hats,  gloves,  and  footwear 
defined  in  section  2  (d)  of  this  act.  Commercial  Standard  192-53 
makes  no  exception  to  hats,  gloves,  and  footwear. 

Commercial  Standard  192-53  is  the  industry-approved  standard 
with  respect  to  vinyl  plastic  film.  Such  film  is  used  in  the  manufac- 
ture of  various  articles  of  wearing  apparel  such  as  raincoats,  capes, 
hoods,  pants,  and  aprons.  The  flammability  test  is  prescribed  in 
paragraph  3.11  of  this  standard. 

Section  4  provides  further  that  if  at  any  time  the  Secretary  of 
Commerce  finds  that  the  commercial  standards  referred  to  above  are 
inadequate  for  the  protection  of  the  public  interest,  he  shall  submit  to 
the  Congress  a  report  setting  forth  his  findings,  together  with  such 
proposals  for  legislation  as  he  deems  appropriate. 

The  committee  intends  that  the  Secretary  of  Commerce  shall  make 
continuous  studies  of  the  suitability  and  effectiveness  of  these  and 
related  test  methods  in  providing  adequate  protection  to  the  public 
from  the  hazards  of  flammability. 

ADMINISTRATION    AND    ENFORCEMENT 

H.  R.  5069  follows  the  pattern  of  legislation  established  by  the 
Wool  Products  Labeling  Act  of  1939,  and  the  Fur  Products  Labeling 
Act,  enacted  in  the  82d  Congress.  If  enacted  into  law,  H.  R.  5069 
will  be  administered  and  enforced  by  the  Federal  Trade  Commission. 
The  act  will  take  effect  1  year  after  the  date  of  its  enactment. 
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SECTION-BY-SECTION    EXPLANATION    OF    THE    BILL 

Section  1  provides  a  short  title  for  the  act:  "Flammable  Fabrics 
Act." 

Section  2  contains  definitions  of  various  terms  used  in  the  bill. 
"Article  of  wearing  apparel"  is  defined  as  any  costume  or  article  of 
clothing  worn  or  intended  to  be  worn  by  individuals.  Hats,  gloves, 
and  footwear  are  excepted,  provided  that  such  hats  do  not  constitute 
or  form  part  of  a  covering  for  the  neck,  face,  or  shoulders  when  worn 
by  individuals;  provided  also  that  such  gloves  are  not  more  than  14 
inches  in  length  and  are  not  affixed  to  or  do  not  form  an  integral 
part  of  another  garment;  and  provided  that  the  footwear  does  not 
consist  of  hosiery  in  whole  or  in  part  and  is  not  affixed  to  or  does  not 
form  an  integral  part  of  another  garment. 

The  term  "fabric"  is  limited  to  material  that  is  intended  or  sold 
for  use  in  wearing  apparel,  with  an  exception  for  interlining  fabrics 
when  intended  or  sold  for  use  in  wearing  apparel.  "Interlining" 
means  any  fabric  which  is  intended  for  incorporation  into  an  article 
of  wearing  apparel  as  a  layer  between  an  outer  shell  and  an  inner 
lining. 

Section  3  declares  that  the  manufacture  for  sale,  the  sale,  or  the 
offering  for  sale  in  commerce,  or  the  importation  into  the  United 
States,  or  the  introduction,  delivery  for  introduction,  transportation 
or  causing  to  be  transported  in  commerce  or  for  the  purpose  of  sale 
or  delivery  after  sale  in  commerce,  of  any  article  of  wearing  apparel, 
or  fabric,  or  wearing  apparel  made  of  fabric  which  is  so  highly  flam- 
mable as  to  be  dangerous  when  worn  by  individuals  shall  be  unlawful, 
and  an  unfair  method  of  competition  and  an  unfair  and  deceptive 
act  or  practice  in  commerce  under  the  Federal  Trade  Commission  Act. 

Section  4  is  the  "Standard  of  fiammability"  section.  It  provides 
that  any  fabric  or  article  of  wearing  apparel  shall  be  deemed  so 
"highly  flammable"  within  the  meaning  of  section  3  as  to  be  dangerous 
when  worn  by  individuals  if  such  fabric  or  any  uncovered  or  exposed 
part  of  such  article  of  wearing  apparel  exhibits  rapid  and  intense 
bm-ning  when  tested  under  the  conditions  and  in  the  manner  pre- 
scribed in  the  commercial  standard  promulgated  by  the  Secretary 
of  Commerce  effective  January  30,  1953,  and  identified  as  "Fiamma- 
bility of  Clothing  Textiles,  Commercial  Standard  191-53,"  or  in  the 
commercial  standard  promulgated  by  the  Secretary  of  Commerce 
effective  Mav  22,  1953,  and  identified  as  "General  Purpose  Vinyl 
Plastic  Film, "^Commercial  Standard  192-53." 

If  these  standards  are,  at  any  time,  found  by  the  Secretary  of 
Commerce  to  be  inadequate  for  the  protection  of  the  public  interest, 
he  must  submit  a  report  to  the  Congress  setting  forth  his  findings, 
together  with  such  proposals  for  legislation  as  he  deems  appropriate. 

Section  5  is  the  administration  and  enforcement  section.  It  states 
that  sections  3,  5,  6,  and  8  (b)  shall  be  enforced  by  the  Federal  Trade 
Commission  under  rules,  regulations,  and  procedures  provided  for  in 
the  Federal  Trade  Commission  Act.  It  also  authorizes  the  Commis- 
sion to  make  inspections,  tests,  analyses,  and  examinations  of  any 
article  of  wearing  apparel  or  fabric  which  it  has  reason  to  believe  falls 
within  the  prohibitions  of  the  act. 

Section  6  provides  for  injunction  and  condemnation  proceedings 
where  the  Commission  deems  such  proceedings  are  warranted. 
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Section  7  is  the  criminal  penalty  section  applicable  to  willful  viola- 
tions of  section  3  of  8  (b)  of  the  act. 

Section  8  is  the  guaranty  section.  Subsection  (a)  provides  that  no 
person  shall  be  prosecuted  under  section  7  for  a  violation  of  section  3 
if  such  person  establishes  a  guaranty  received  in  good  faith  from  the 
person  by  whom  the  wearing  apparel  or  fabric  guaranteed  was  manu- 
factured or  from  whom  it  was  received  to  the  effect  that  reasonable 
and  representative  tests  were  made  under  the  procedures  provided 
in  section  4,  and  that  such  tests  show  that  the  fabric  covered  by  the 
guaranty,  or  used  in  the  wearing  apparel  covered  by  the  guaranty,  is 
not  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals. 
This  subsection  specifies  what  provisions  the  guaranty  shall  contain. 
Provision  is  made  for  a  separate  guaranty  or  a  continuing  guaranty. 
The  furnishing  of  a  guaranty  is  optional.  Subsection  (b)  makes 
unlawful  the  furnishing  of  a  false  guarant}',  and  declares  that  any 
person  who  violates  the  provisions  of  this  subsection  is  guilty  of  an 
unfair  method  of  competition  and  an  unfair  or  deceptive  act  or  prac- 
tice in  commerce  within  the  meaning  of  the  Federal  Trade  Commission 
Act. 

Section  9  relates  to  shipments  from  foreign  countries.  It  authorizes 
penalties  in  the  case  of  those  persons  who  export  or  attempt  to  export 
from  any  foreign  country  into  the  United  States  any  wearing  apparel 
or  fabric  which  is  so  highly  flammable  as  to  be  dangerous  when  worn 
by  individuals. 

Section  10  contains  the  usual  separabilit}^  clause  and  provides  that 
the  provisions  of  this  act  shall  be  held  to  be  in  addition  to,  and  not  in 
substitution  of,  the  provisions  of  any  other  law. 

Section  11  excludes  from  the  provisions  of  the  act  common  and 
contract  carriers  and  freight  forwarders,  certain  converters,  processors, 
or  finishers,  as  well  as  any  article  of  wearing  apparel  or  fabric  which 
is  shipped  or  delivered  for  shipment  into  commerce  for  the  purpose 
of  finishing  or  processing  to  render  such  article  or  fabric  not  so  highly 
flammable  as  to  be  dangerous  when  worn  by  individuals. 

Section  12  provides  that  the  act  shall  take  effect  1  year  after  its 
enactment. 

Section  13  authorizes  the  necessary  appropriations  to  carry  out  the 
purposes  of  the  act. 

CONCLUSION 

Your  committee  believes  that  the  inadequacy  of  present  statutory 
powers  to  cope  effectively  with  the  urgent  problem  of  protecting 
innocent  and  unsuspecting  individuals  from  bodily  injury  and  even 
death  resulting  from,  the  use  of  wearing  apparel,  and  fabrics  used  in 
wearing  apparel,  which  are  highly  flammable  makes  the  enactment  of 
this  legislation  imperative. 

REPORTS    FROM  EXECUTIVE  DEPARTMENTS  IN  SUPPORT  OF  LEGISLATION 

Reports  on  H.  R.  389,  H.  R.  2768,  H.  R.  3851,  H.  R.  4159,  and 
H.  R.  4500,  upon  which  your  committee  held  public  hearings,  were 
received  from  the  Federal  Trade  Commission,  the  Department  of 
Commerce,  the  Department  of  Agriculture,  and  the  Board  of  Com- 
missioners for  the  District  of  Columbia.     These  reports  follow. 
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Federal  Trade  Commission, 

March  19,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Wolverton:  This  is  in  response  to  your  recent  communication 
requesting  report  and  comment  upon  H.  R.  2768,  entitled  "A  bill  to  prohibit  the 
introduction  or  movement  in  interstate  commerce  of  articles  of  wearing  apparel 
and  fabrics  which  are  so  highly  flanimable  as  to  be  dangerous  when  worn  by  indi- 
viduals, and  tor  other  purposes"  (83d  Cong.,  1st  sess.). 

The  prohle-'i  to  which  the  proposed  legislation  is  directed  has  been  the  subject 
of  "Mich  attention  by  the  Co:^^mission.  In  our  view  the  need  for  more  adequate 
protection  of  the  public  against  the  hazards  and  risks  ansing  from  the  marketing 
of  textile  '"cchandise  of  highlv  flammable  character  is  a  pressing  one. 

The  text  of  the  bill,  H.  R^  2768,  appears  to  us  to  be  in  excellent  shape  with  the 
exception  or  certain  points  which  we  believe  merit  careful  consideration  by  the 
Congress*.  These  points  and  our  suggestions  and  comments  in  respect  to  them  are 
presented  as  follows: 

*       SCOPE    OF    H.    R.    2768 

(1)  Tt  will  be  noted  that  the  bill  in  its  scope  is  limited  to  certain  articles  of 
wealing  apparel  and  fabrics  which  are  intended  or  sold  for  use  in  wearing  apparel. 
Such  things,  therefore,  as  blankets  for  children  and  adults,  bedspreads,  laprobes, 
upholsteries,  draperies,  stuff"ed  toys,  rugs,  and  household  textiles  generally  are  not 
covered  by  the  measure.  Fabric  merchandise  used  in  the  home  can  be  highly 
fla-'-'mable  and  involve  much  danger  to  the  safety  of  individuals  in  their  constant 
u.se  in  close  contact  with  individiials  in  the  family.  They  may  be  especially 
hazardous  to  small  children  and  elderly  persons  who,  it  may  be  assumed,  are  not 
able  to  act  with  as  much  speed  or  agility  for  protecting  themselves  in  the  event  of 
fire  as  are  the  nonnal,  active,  inbetween  ages. 

Exclusion  of  these  textiles,  therefore,  presents  a  serious  question  as  to  whether 
the  bill  should  be  enlarged  in  its  scope  so  as  to  be  applicable  to  such  household  or 
family  textiles  when  they  are  so  highly  flammable  as  to  be  seriously  dangerous  to 
individuals  in  their  ordinary  use  in  the  home. 

We  feel  that  these  additional  items  when  made  of  dangerously  flammable 
materials  should  not  be  excluded  from  the  bill  unless  the  committee  prefers  to 
have  them  treated  in  separate  legislation.  This  might  well  be  deemed  by  the 
committee  to  be  a  desirable  course  to  follow  in  view  of  the  apparent  need  of  having 
at  least  partial  coverage  speedily  enacted  into  law. 

(2)  With  respect  to  the  exception  provided  in  section  2  (d)  of  "hats,  gloves,  and 
footwear,"  it  is  noted  that  such  is  limited  by  provisos.  In  previous  consideration 
of  legislation  of  this  type  we  had  suggested  restrictions  of  the  character  set  forth 
in  these  provisions.  Unless  restricted  at  least  to  the  extent  attempted  by  such 
provisos,  the  exemption  of  hats,  gloves,  and  footwe  r,  it  appears,  would  in  instances 
leave  the  public  exposed  to  the  dangers  against  which  the  bill  is  intended  to  afford 
protection. 

Without  the  limiting  provisions,  such  wearing  apparel  r.s  hoods,  baby  bonnets, 
head  scarves,  and  tvpes  of  headwear  which  cover  the  neck,  face,  or  shoulders,  are 
likely  to  be  excluded  from  the  law,  although  when  made  of  fibrics  which  under 
the  standards  of  the  bill  exhibit  rapid  and  intense  burning,  they  cin  present 
hazards  of  most  serious  consequence.  For  the  same  reason,  the  provisos  likewise 
properly  prevent  an  exception  being  accorded  to  gloves  which  are  very  long  or  are 
part  of  another  garment,  to  hosiery,  and  to  types  of  footwear  that  form  part  of 
another  article  of  wearing  apparel. '  In  the  event  of  their  becoming  ignited,  these 
articles  present  difficulty  in  respect  to  quick  remov  il  from  the  person.  Such 
factor  is  of  considerable  importance  since  avoidance  of  dangerous  burns  depends 
in  large  measure  upon  the  ease  and  speed  with  which  the  garment  can  be  taken 
off  by  the  wearer. 

While  not  wholly  removing  the  exemption  of  hats,  gloves,  and  footwear,  we 
believe  the  provisos  set  forth  in  section  2  (d)  are  necessary  to  afford  certain 
reasonable  limitation  of  the  character  mentioned  in  the  interest  of  protecting  the 
consumer. 

(3)  Among  further  exemptions  from  the  measure  is  that  of  "fiber  filament  or 
yarn"  as  provided  in  section  2  (e).  Textiles  within  this  exempt  class  are  used 
extensively  for  hand  knitting  and  making  into  garments  in  the  home.  The  hand 
knitting  of  sweaters  for  children  and  grownups,  and  other  use  of  yarns  and 
filaments  in  connection  with  family-made  garments  or  articles  are  not  uncommon. 
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It  appears  that  materials  in  this  class,  especially  those  of  the  rather  loose  or  soft 
type,  can  be  of  highly  flammable  and  hazardous  character. 

In  the  circumstances,  it  is  our  view  that  the  exception  of  fiber  filaments  and 
yarns  contained  in  section  2  (e)  should  be  removed  so  that  the  measure  will  not 
exempt  from  its  scope  those  filaments  and  yarns  sold  to  ultimate  consumers  for 
home  knitting  or  making  into  garments  which  in  their  normal  and  intended 
construction  and  use  are  so  highly  flammable  as  to  be  dangerous  to  individuals. 

The  ordinary  yarns  or  filaments  widely  used  in  the  home,  and  which  are  not  of 
such  highly  flammable  and  dangerous  character,  would  not  be  disturbed  by  re- 
moval of  this  exemption  because  the  restrictions  imposed  by  the  bill  are  intended 
to  apply  only  to  the  materials  which  exhibit  such  rapid  and  intense  burning  as 
to  be  dangerous  when  worn  by  individuals. 

STANDARD    OF    FLAMMABILITY 

(4)  Section  4  of  the  bill  specifies  the  Commercial  Standard  CS  191-53  as  the 
required  test  for  dividing  between  those  fabrics  and  articles  of  wearing  apparel 
which  are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals,  and 
those  which  are  not.  This  commercial  standard  was 'developed,  according  to  our 
understanding,  by  the  industry  under  the  procedures  of  the  Department  of 
Commerce  and  the  National  Bureau  of  Standards. 

The  efficacy  of  the  entire  lep;islation  under  the  language  of  the  bill  would  depend 
upon  whether  or  not  this  standard  is  in  fact  adequate  from  the  standpoint  of 
affording  due  protection  of  the  consuming  public.  It  provides,  for  example,  that 
if,  after  the  fabric  has  been  dry-cleaned  and  washed,  4  seconds  or  more  are  required 
to  burn  it  a  distance  of  6  inches  when  placed  at  a  45°  angle  in  a  draftproof  venti- 
lated cabinet,  that  fabric  shall  not  be  considered  under  the  ban  of  the  test  and 
consequently  not  under  the  control  of  this  bill.  It  will  be  noted  that  the  line  of 
demarcation  between  the  good  and  the  bad,  in  respect  to  flammability,  is  so 
finely  drawn  that  1  second  of  burning  determines  whether  or  not  the  article  is  of 
a  dangerous  character. 

Terms  of  the  standard  provide  that  the  fabric  shall  be  evaluated  on  the  basis 
of  its  first  having  undergone  dry-cleaning  and  washing.  Dangerously  flammable 
sweaters  which  gave  rise  to  a  rash  of  burnings  in  different  parts  of  the  country 
and  against  which  the  Commission  has  proceeded  under  the  limited  powers  now 
available  to  it,  involve  cases  which  took  place  before  the  sweaters  were  washed 
or  dry-cleaned.  For  the  most  part,  consumers  do  not  wash  or  dry-clean  new  gar- 
ments until  after  they  have  been  worn  for  a  considerable  period  of  time.  There- 
fore, the  hazards  that  should  be  guarded  against  not  only  are  those  which  take 
place  after  washing  and  dry  cleaning,  but  also  the  dangers  and  risks  involved  in 
wearing  the  garment  before  it  has  been  dry-cleaned  or  washed.  There  may  be  a 
serious  question  in  the  circumstances  as  to  whether  the  test  procedure  of  the 
standard  is  rfealistically  adjusted  to  conditions  applicable  to  the  consumer  in  his 
normal  use  of  the  garment. 

We  feel  that  the  standard  of  flammability  fixed  should  necessarily  be  one  that 
is  found  to  be  adequate  to  afford  that  due  protection  of  the  consumer  which  it  is 
the  purpose  of  the  legislation  to  achieve.  While  the  commercial  standard  specified 
has  been  promulgated  by  the  Department  of  Commerce,  it  is  our  understanding 
that  this  does  not  constitute  a  finding  or  ruling  either  by  the  National  Bureau  of 
Standards  or  by  the  Secretary  of  Commerce  that  in  their  opinion  such  standard 
is  adequate  from  the  standpoint  of  the  public. 

In  respect  to  section  4  of  the  bill  it  is  also  noted  that  the  Secretary  of  Commerce 
"is  authorized  and  directed  to  establish  test  methods,  procedures,  and  standards 
for  determining  the  rapid  and  intense  burning  of  wearing  apparel  and  fabrics 
and  to  promulgate  such  test  methods,  procedures  and  standards  by  publication 
in  the  Federal  Register."  Further  provision  is  made  to  the  effect  that  he  shall 
not  promulgate  any  test  method,  procedure,  or  standard,  for  purposes  of  the  bill, 
unless  in  his  opinion  such  "are  adequate  for  the  protection  of  the  public  interest." 
As  indicated  above  we  regard  the  necessity  of  making  this  finding  of  adequacy  in 
the  public  interest  as  highly  important. 

The  working  out  of  a  proper  test  method  involves  technical  skills  and  the 
operation  of  scientific  apparatus,  and  we  are  of  the  opinion  that  the  scientific 
and  technical  facilities  available  in  the  National  Bureau  of  Standards  in  the 
Department  of  Commerce  should  be  utilized  for  making  the  oflScial  finding  and 
ruhng  of  adequacy  of  whatever  test  method  is  to  be  sanctioned  by  law  as 
determinative. 
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(5)  la  further  reference  to  standards  it  is  noted  that  H.  R.  2768  carries  sub- 
section 2  (i),  defining  the  term  "commercial  standard."  This  subsection  in  the 
defipitions  is  unnecessary  since  the  only  reference  to  the  term  in  the  remainder 
of  the  bill  is  that  found  in  section  4  wherein  the  standard  referred  to  is  adequately 
identified  and  described.  We  therefore  recommend  the  elimination  of  subsec- 
tion 2  (i). 

OTHER  COMMENT 

(6)  The  first  word  of  section  5  (d)  (1),  namely,  the  word  "cease,"  should  be 
changed  to  the  word  "cause"  to  correct  a  misprint.  Likewise,  the  small  letter 
"i"  in  the  commercial  standard  number  in  line  22  on  page  5  should  be  changed 
to  the  figure  "1"  to  correct  a  misprint. 

Immediately  preceding  section  10  it  may  be  helpful  to  insert  the  title  "Inter- 
pretation and  Separability,"  since  titles  are  applied  to  all  other  sections. 

In  section  8  (a)  the  clause  in  lines  5  and  6  reading  "under  the  presently  existing 
procedures  for  the  establishment  of  commercial  standards"  should  be  deleted. 
This  clause  has  evidently  been  inserted  inadvertently.  As  explained  above,  it 
should  not  be  used  as  a  limitation  upon  the  power  of  the  Secretary  of  Commerce 
to  promulgate  test  standards  which  he  finds  necessary  in  the  public  interest. 
Opportunity  for  hearing  or  conferences  of  all  parties  concerned  in  the  test 
standards  would  still  be  available  under  the  Administrative  Procedure  Act, 
and  without  the  above-quoted  clause  suggested  for  deletion. 

commission's  support  of  legislation 

The  problem  of  highly  flammable  textile  merchandise  reaching  the  market  and 
being  purchased  by  consumers  who  are  innocent  and  unaware  of  their  dangerous 
character  has  broken  out  in  cycles  and  has  led  to  a  series  of  instances  in  which 
consumers  have  suffered  severe  burns  and  even  death.  The  Commission  under 
its  authority  to  act  in  prevention  of  unfair  methods  of  competition  and  unfair  or 
deceptive  acts  or  practices  in  commerce  under  the  Federal  Trade  Commission 
Act  has  proceeded  to  the  extent  of  its  powers  to  protect  the  public  in  respect  to 
such  hazardous  and  dangerous  merchandise.  Numerous  cases  have  been  investi- 
gated and  after  hearings  cease  and  desist  orders  were  issued  in  due  course  against 
parties  placing  such  fabrics  or  garments  in  the  channels  of  interstate  commerce 
made  in  such  way  as  to  be  highly  flammable  and  dangerous. 

The  Commission  does  not  have  authority  under  present  law  to  forestall  the 
introduction  of  these  products  into  the  channels  of  trade  but  can  only  proceed 
after  the  material  has  gotten  into  the  market.  Adequate  protection  of  the 
public,  as  well  as  protection  of  business  itself  against  the  unscrupulous  competi- 
tion which  the  marketing  of  the  highly  dangerous  merchandise  may  generate, 
requires  legislation  along  the  general  line  of  H.  R.  2768  which  is  directed  to 
providing  a  means  of  forestalling  the  introduction  into  commerce  of  the  dangerous 
merchandise. 

Once  the  merchandise  leaves  the  factory  it  quickly  becomes  so  scattered  into 
various  channels  of  trade  that  instances  of  burning  of  consumers  are  bound  to 
occur  because  of  the  inability  adequately  to  trace  the  articles  or  have  them 
removed  from  sale.  This  points  up  the  importance  of  the  prophylactic  character 
of  the  bill. 

In  our  opinion  passage  of  the  legislation,  subject  to  the  matters  suggested  above, 
will  go  far  toward  providing  necessary  protection  of  the  public,  as  well  as  protection 
of  those  merchants  or  dealers  who  in  instances  may  innocently  handle  the  goods 
in  ignorance  of  the  dangers  they  are  thereby  imposing  upon  their  customers. 

By  direction  of  the  Commission. 
Sincerely  yours, 

James  M.  Mead,  Chairman. 

N.  B. — Pursuant  to  regulations,  this  report  was  submitted  to  the  Bureau  of  the 
Budget  on  March  19,  1953,  and  on  March  20,  1953,  the  Commission  was  advised 
that  there  would  be  no  objection  to  the  submission  of  the  report  to  the  Committee. 

James  M,  Mead,  Chairman. 

[Note. — A  similar  report  was  received  from  the  Federal  Trade  Commission  on 
H.  R.  389,  a  bill  practically  identical  to  H.  R.  2768,  and  generallv  similar  to  H.  R. 
5069.] 
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The  Secretary  of  Commerce, 

Washington  25,  April  15,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  further  reply  to  your  con^n^unications 
of  February  10,  March  12  and  25,  1953,  requesting  the  views  of  this  Department 
with  respect  to  H.  R.  2768,  H.  R.  3851,  and  H.  R.  4159,  respectively,  bills  to 
prohibit  the  introduction  or  movement  in  interstate  commerce  of  articles  of 
wearing  apparel  and  fabrics  which  are  so  highly  flammable  as  to  be  dangerous 
when  worn  by  individuals,  and  for  other  purposes. 

We  believe  that  legislation  for  this  purpose  is  essential  for  the  protection  of  the 
public.  Recent  newspaper  accounts  of  loss  ot  life  of  children  and  adults  caused 
by  ignition  of  clothing,  such  as  the  appropriateiv  designated  "explosive  sweaters," 
make  out  a  case  for  the  need  for  regulation  in  this  f  eld.  State  action  is  generally 
limited  to  regulation  at  the  point  of  sale  to  the  ultimate  user.  State  action  also 
falls  on  the  usually  innocent  retailer  rather  than  an  the  manufacturer  who,  in 
contrast  to  the  retailer,  is  in  a  position  to  know  ot  the  potential  dangerous 
character  of  the  fabric  utilized  in  making  the  garments.  Because  of  the  inter- 
state traffic  in  these  materials.  Federal  regulation  appears  to  be  the  only  eflfective 
m.eans  of  eliminating  the  hazard. 

We  wish  to  invite  your  attention  to  the  fact  that  H.  R.  4159  and  H.  R.  3851 
provide  that  the  standard  of  flammability  shall  be  the  commercial  standard  now 
in  effect  and  any  modification  thereof  shall  be  made  in  accordance  with  presently 
existing  procedures  for  the  development  of  commercial  standards. 

The  assent  of  a  large  segment  of  the  affected  industry  is  required  before  stand- 
ards are  placed  in  effect  or  modified  under  presently  existing  procedures.  Where 
adherence  to  commercial  standards  is  purely  voluntary,  this  procedure  is  satis- 
factory. The  required  assent  to  modifications  of  the  standards  of  flammability 
by  a  substantial  number  of  the  persons  to  be  regulated  by  the  proposed  law 
raises  a  question  of  the  constitutionality  of  the  delegation  of  authority  to  establish 
modifications  in  the  standard.  The  applicable  law  is  not  clear.  In  any  event, 
the  policy  involved  appears  subject  to  question. 

For  these  reasons,  H.  R.  2768,  which  does  not  require  industry  approval  of 
changes  in  the  present  standard,  is,  in  our  opinion,  preferable  if  certain  minor 
amendments  are  made  thereto. 

On  page  5,  line  22  should  read  "Commercial  Standard  CS191-53,  'Flammability 
of  Cloth-". 

On  page  5,  line  24,  the  words  "shall  be  effective"  should  be  inserted  before  the 
period. 

On  page  6,  line  24,  the  first  word  should  read  "cause". 

On  page  10,  lines  5  and  6,  the  words  "under  the  presently  existing  procedures 
for  the  establishment  of  commercial  standards"  should  be  deleted  since  the 
present  procedures  for  establishing  standards  do  not  relate  to  the  furnishing  of 
guaranties. 

Subject  to  your  consideration  of  these  amendments,  the  Department  recom- 
mends enactment  of  H.  R.  2768. 

We  have  been  advised  by  the  Bureau  of  the  Budget  that  there  would  be  no 
objection  to  our  submission  of  this  letter. 

If  we  can  be  of  further  assistance  in  this  matter,  please  call  on  us. 
Sincerely  yours, 

C.  R.  Sheaffer, 
Assistant  Secretary  of  Commerce. 

[Note. — The  reported  bill  H.  R.  5069  is  generally  similar  to  the  abovementioned 
bUls.] 

Department  of  Agriculture, 
Washington  25,  D.  C,  May  1,  1953. 
Hon.  Charles  A.   Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives. 
Dear  Mr.  Wolverton:  This  is  in  response  to  your  request  of  February  10  for 
a  report  on  H.  R.  2768,  a  bill  to  prohibit  the  introduction  or  movement  in  inter- 
state commerce  of  articles  of  wearing  apparel  and  fabrics  which  are  so  highly 
flammable  as  to  be  dangerous  when  worn  by  individuals,  and  for  other  purposes. 
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This  Department  has  an  interest  in  the  proposed  legislation  as  it  relates  to  the 
utilization  of  fibers  of  agricultural  origin  in  the  manufacture  of  yarns  and  fabrics 
used  in  clothing  and  as  it  relates  to  the  protection  of  the  public  from  dangerously 
flammable  materials. 

The  bill  would  impose  various  prohibitions  upon  the  manufacture  and  distribu- 
tion of  articles  of  wearing  apparel  and  fabrics  for  use  in  wearing  apparel  which  are 
so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals.  The  bill 
provides  that  the  Secretary  of  Commerce  shall  establish  test  methods,  procedures, 
and  standards  for  use  in  determining  high  flammability  within  the  meaning  of  the 
proposed  act  but  apparently  would  allow  the  use  of  the  present  Commercial 
Standard  for  Flammability  of  Clothing  Textiles  promulgated  by  the  Secretary  of 
Commerce  until  other  test  methods,  procedures,  and  standards  are  promulgated 
by  him  under  the  bill. 

The  development  of  an  impartial  standard  of  flammability  requires  measuring 
the  speed  of  burning  of  fabrics  and  its  correlation  with  associated  human  hazards 
involving  careful  scientific  experimentation  and  application  of  the  results.  The 
National  Bureau  of  Standards  in  the  Department  of  Commerce  has  already  given 
attention  to  procedures  and  standards  for  determining  the  rapid  and  intensive 
burning  of  wearing  apparel  and  fabrics,  and,  we  understand,  is  in  position  to  make 
recommendations  on  the  formulation  of  appropriate  test  methods,  procedures  and 
standards  for  determining  high  flammability.  Since  such  information  is  available, 
we  suggest  that  the  standard  of  flammability  be  defined  in  paragraph  2  of  section 
4,  and  that  the  last  paragraph  of  this  section  be  deleted.  If  this  suggestion  is 
adopted,  the  definition  of  commercial  standard  in  subsection  2  (i)  on  page  3  of  the 
bill  should  also  be  omitted. 

This  Department  recommends  that,  with  the  changes  specified  above,  this 
bill  be  given  favorable  consideration. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  program  of 

the  President  there  is  no  objection  to  the  submission  of  this  report. 

Sincerely  vours, 

E.  T.  Benson,  Secretary. 

[Note. — A  similar  report  was  received  from  the  Department  of  Agriculture  on 
H.  R.  389,  a  bill  practically  identical  to  H.  R.  2768,  and  generally  similar  to 
H.  R.  5069.] 

Board  of  Commissioners, 

District  of  Columbia, 

March  19,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
United  States  House  of  Representatives, 

Washington,  D.  C. 

My  Dear  Mr.  Wolverton:  The  Commissioners  have  for  report  H.  R.  389 
and  2768,  83d  Congress,  substantially  similar  bills  to  prohibit  the  introduction  or 
movement  in  interstate  commerce  of  articles  of  wearing  apparel  and  fabrics  which 
are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals,  and  for 
other  purposes. 

The  Commissioners  are  of  the  view  that  the  proposed  legislation,  if  enacted, 
would  tend  to  prevent  such  occurrences  as  the  tragedies  occurring  in  1945  and 
1946,  involving  the  death  of  1  child  and  the  injury  of  3  others  as  the  result  of 
wearing  highlv  flammable  cowboy  suits  having  fleecy,  brushed  rayon  pants. 
Further,  in  earlv  January  1952,  only  the  prompt  action  of  the  fire  marshal  of  the 
District  of  Columbia,  coupled  with  widespread  publicity,  brought  to  the  attention 
of  the  public  the  great  danger  inherent  in  the  wearing  of  certain  sweaters  then 
being  sold  in  the  District  by  a  number  of  itinerant  vendors.  These  sweaters, 
of  a  highly  flammable,  almost  explosive  fabric,  were  similar  to  those  causing  injury 
elsewhere  in  the  United  States,  and  it  is  believed  that  had  the  fire  marshal  not 
acted  promptlv,  these  sweaters  might  have  caused  injury,  and  perhaps  death,  to 
residents  of  the  District.  H.  R.  2768,  if  enacted,  would  tend,  it  is  believed,  to 
reduce  the  likelihood  of  such  sweaters,  and  similar  highly  flammable  apparel  and 
fabrics,  being  brought  into  the  District  for  purposes  of  sale. 

*"  The  Commissioners  desire  to  point  out  that  the  third  paragraph  of  section  4  of 
H.  R.  2768  appears  to  be  incomplete,  and  perhaps  should  be  completed  by  insert- 
ing, immediately  before  the  period  at  the  end  thereof,  a  comma  and  the  phrase 
"shall  be  applicable".  Further,  the  word  "cease"  appearing  in  line  24  of  page  6 
of  H.  R.  2768,  and  in  line  1  of  page  7  of  H.  R.  389,  probably  in  each  case  should 
read  "cause". 
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H.  R.  2768,  with  its  reference  in  the  third  paragraph  of  section  4  to  the  pro- 
mulgation of  "Commercial  Standards  CS  191-53,  'Flammability  of  Clothing 
Textiles',"  as  compared  with  the  reference  in  the  same  paragraph  of  H.  R.  389  to 
"Recommended  Commercial  Standard  for  Flammability  of  Clothing  Textiles, 
TS-5131,"  would  appear  to  supersede  H.  R.  389.  Accordingly,  the  Commis- 
sioners make  no  recommendation  with  rspect  to  H.  R.  389,  but  recommend  the 
enactment  of  H.  R.  2768  as  being  in  the  welfare  of,  and  constituting  a  safeguard 
for,  the  residents  of  the  District  of  Columbia. 

As  you  requested  in  your  letter  of  January  12,  1953,  on  H.  R.  389,  and  of 
February  19,  1953,  on  H.  R.  2768,  this  report  is  being  submitted  in  sextuplicate, 
so  as  to  provide  three  copies  for  your  files  on  each  of  these  bills. 

The  Commissioners  have  been  advised  by  the  Bureau  of  the  Budget  that  there 
is  no  objection  on  the  part  of  that  office  to  submission  of  this  report  to  the  Congress, 
Very  sincerely  yours, 

F.  Joseph  Donohue, 
President,  Board  of  Commissioners,  District  of  Columbia. 

[Note. — The  reported  bill,  H.  R.  5069,  is  generally  similar  to  the  above- 
mentioned  bills.] 

Federal  Trade  Commission, 

April  9,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Chairman:  This  is  in  response  to  your  communication  of 
March  20,  1953,  requesting  report  and  comment  upon  H.  R.  3851  entitled  "  .\  bill 
to  prohibit  the  introduction  or  movement  in  interstate  commerce  of  articles  of 
wearing  apparel  and  fabrics  which  are  so  highly  flammable  as  to  be  dangerous 
when  worn  by  individuals,  and  for  other  purposes"  (83d  Cong.,  1st  sess.). 

The  text  of  this  bill  is  in  large  part  identical  to  that  found  in  H.  R.  389  and 
H.  R.  2768,  as  to  which  we  have  heretofore  submitted  comment.  In  the  circum- 
stances, the  new  bill,  H.  R.  3851,  retains  certain  points  as  well  as  some  others 
which  we  believe  merit  careful  consideration  by  the  Congress.  Our  suggestions 
and  comments  in  regard  thereto  are  presented  below. 

We  wish,  however,  to  state  at  the  outset  that  the  problem  to  which  t  he  proposed 
legislation  is  directed  has  been  the  subject  of  much  attention  by  the  Commission. 
In  our  view  the  need  for  more  adequate  protection  of  the  public  against  the  hazards 
and  risks  arising  from  the  marketing  of  textile  merchandise  of  highly  flammable 
character  is  a  pressing  one. 

SCOPE  OF  H.   R.  3851 

(1)  It  will  be  noted  that  the  bill  in  its  scope  is  limited  to  certain  articles  of 
wearing  apparel  and  fabrics  which  are  intended  or  sold  for  use  in  wearing  apparel. 
Therefore,  such  items  as  blankets  for  children  and  adults,  bedspreads,  laprobes, 
upholsteries,  draperies,  stuffed  toys,  rugs,  and  household  textiles  generally  are  not 
covered  by  the  measure.  These  fabrics  used  in  the  home  can  be  highly  flammable 
and  involve  much  danger  to  individual  safety  in  their  customary  use  which  is  in 
close  contact  with  persons  in  the  family.  They  may  be  especially  hazardous  to 
small  children  and  elderly  persons  who,  it  may  be  assumed,  are  not  able  to  act 
with  as  much  speed  or  agility  for  protecting  themselves  in  the  event  of  fire  as  are 
the  normal,  active,  in-between  ages. 

Exclusion  of  these  textiles,  therefore,  presents  a  serious  question  as  to  whether 
the  bill  should  be  enlarged  in  its  scope  so  as  to  be  applicable  to  such  household  or 
family  textiles  when  they  are  so  highly  flammable  as  to  be  seriously  dangerous 
to  individuals  in  their  ordinary  use  in  the  home. 

We  feel  that  these  additional  items  when  made  of  dangerously  flammable 
materials  should  not  be  excluded  from  the  bill  unless  the  committee  prefers  to 
have  them  treated  in  separate  legislation.  This  niight  well  be  deemed  by  the 
committee  to  be  a  desirable  course  to  follow  in  view  of  the  apparent  need  of  having 
at  least  partial  coverage  speedily  enacted  into  law. 

(2)  With  respect  to  the  exception  provided  in  section  2  (d)  of  "hats,  gloves, 
and  footwear,"  it  is  noted  that  such  is  limited  by  provisos.  In  previous  con- 
sideration of  legislation  of  this  type  we  had  suggested  restrictions  of  the  character 
set  forth  in  these  provisos.  Unless  restricted  at  least  to  the  extent  thereby 
attempted,  the  exemption  of  hats,  gloves,  and  footwear,  it  appears,  would  in 
instances  leave  the  public  exposed  to  the  dangers  against  which  the  bill  is  intended 
to  aff"ord  protection. 
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Without  the  limiting  provisions,  such  wearing  apparel  as  hoods,  baby  bonnets, 
head  scarves,  and  types  of  headwear  which  cover  the  neck,  face,  or  shoulders, 
are  likely  to  be  excluded  from  the  law,  although  when  made  of  fabrics  which  under 
the  standards  of  the  bill  exhibit  rapid  and  intense  burning,  they  can  present 
hazards  of  most  serious  consequence.  For  the  same  reason  the  limitations  also 
properly  prevent  an  exception  being  accorded  to  gloves  which  are  very  long  or 
are  part  of  another  garment,  to  hosiery,  and  to  types  of  footwear  that  form  part 
of  another  article  of  wearing  apparel.  In  the  event  of  their  becoming  ignited 
these  articles  present  difficulty  with  respect  to  the  possibility  of  their  quick  removal 
from  the  person.  Such  factor  is  of  considerable  importance  since  avoidance  of 
dangerous  burns  depends  in  large  measure  upon  the  ease  and  speed  with  which 
the  garment  can  be  taken  off  by  the  wearer. 

While  not  wholly  removing  the  exemption  of  hats,  gloves,  and  footwear,  we 
believe  the  provisos  set  forth  in  section  2  (d)  are  necessary  to  afford  certain 
reasonable  limitation  of  the  character  mentioned  in  the  interest  of  protecting 
the  consumer. 

(3)  Among  further  exemptions  from  the  measure  is  that  of  "fiber,  filament, 
or  yarn"  as  provided  in  section  2  (e).  Textiles  within  this  exempt  class  are  used 
extensively  for  hand  knitting  and  making  into  garments  in  the  home.  The 
hand  knitting  of  sweaters  for  children  and  grownups,  and  other  use  of  yarns 
and  filaments  in  connection  with  family-made  garments  or  articles  are  not  un- 
common. It  appears  that  materials  in  this  class,  especially  those  of  the  rather 
loose  or  soft  type,  can  be  of  highly  flammable  and  hazardous  character. 

In  the  circumstances  it  is  our  view  that  the  exception  of  fiber,  filaments,  and 
yarns  contained  in  section  2  (e)  should  be  removed  so  that  the  measure  will  not 
exempt  from  its  scope  those  filaments  and  yarns  sold  to  ultimate  consumers  for 
home  knitting  or  making  into  garments  which  in  their  normal  and  intended  . 
construction  and  use  are  so  highly  flammable  as  to  be  dangerous  to  individuals. 

The  ordinary  yarns  or  filaments  wideh'  used  in  the  home,  and  which  are  not 
of  such  highly  flammable  and  dangerous  character,  would  not  be  disturbed  by 
removal  of  this  exemption  because  the  restrictions  imposed  by  the  bill  are  in- 
tended to  apply  only  to  the  materials  which  exhibit  such  rapid  and  intense 
burning  as  to  be  dangerous  when  worn  by  individuals. 

STANDARD    OF    FLAMMABILITY 

(4)  Section  4  of  the  bill  specifies  the  Commercial  Standard  CS  191-53  as  the 
required  test  for  dividing  between  those  fabrics  and  articles  of  wearing  apparel 
which  are  so  highly  flammable  as  to  be  dangerous  when  worn  by  indivduals, 
and  those  which  are  not.  This  commercial  standard  was  developed,  according 
to  our  understanding,  by  the  industry  under  the  procedures  of  the  Department 
of  Commerce  and  the  National  Bureau  of  Standards. 

The  eflScacy  of  the  entire  legislation  under  the  language  of  the  bill  would  depend 
upon  whether  or  not  this  standard  is  in  fact  adequate  from  the  standpoint  of 
affording  due  protection  of  the  consuming  public.  It  provides,  for  example,  that 
if,  after  the  fabric  has  been  dry-cleaned  and  washed,  4  seconds  or  more  are  required 
to  burn  it  a  distance  of  6  inches  when  placed  at  a  45°  angle  in  a  draftproof  venti- 
lated cabinet,  that  fabric  shall  not  be  considered  under  the  ban  of  the  test  and 
consequently  not  under  the  control  of  this  bill.  It  will  be  noted  that  the  line  of 
demarcation  between  the  good  and  the  bad,  in  respect  to  inflammability,  is  so 
finely  drawn  that  1  second  of  burning  determines  whether  or  not  the  article  is  of 
a  dangerous  character. 

.A.S  indicated  the  tern)s  of  the  standard  specifically  provide  that  the  fabric  shall 
be  evaluated  on  the  basis  of  its  first  having  unrlergone  dry-cleaning  and  washing. 
Dangerously  flamn-'able  sweaters  which  gave  rise  to  a  rash  of  burnings  in  different 
parts  of  the  country  and  against  which  the  Commission  has  proceeded  under  the 
limited  powers  now  available  to  it,  involve  cases  which  took  place  before  the 
sweaters  were  washed  or  dry-cleaned.  For  the  most  part,  consumers  do  not  wash 
or  dry-clean  new  garments  until  after  they  have  been  worn  for  a  considerable 
period  of  time.  Therefore,  the  hazards  that  should  be  guarded  against  not  only 
are  those  which  take  place  after  washing  and  dry-cleaning,  but  also  the  dangers 
and  risks  involved  in  wearing  the  gaiment  before  it  has  been  dry-cleaned  or 
washed.  There  may  he  a  serious  question  in  the  circumstances  as  to  whether  the 
test  procedure  of  the  standard  is  realistically  adjusted  to  conditions  applicable  to 
the  consumer  in  his  normal  use  of  the  garment. 

We  feel  that  the  standard  of  flammability  fixed  should  necessarily  be  one  that 
i.s  found  to  be  adequate  to  afford  that  due  protection  of  the  consumer  which  it  is 
the  purpose  of  the  legislation  to  achieve.     While  the  commercial  standard  specified 
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has  been  promiiloated  by  the  Department  of  Commerce,  it  is  our  understandinjj; 
that  this  does  not  constitute  a  finding  or  ruling  either  by  the  National  Bureau  of 
Standards  or  by  the  Secretary  of  Commerce  that  in  their  opinion  such  standard  is 
adequate  from  the  standpoint  of  the  public. 

We  regard  the  necessit}'  of  making  this  finding  of  adequacy  in  the  public  interest 
as  highly  important. 

The  working  out  of  a  j)roper  test  method  involves  technical  skills  and  the  opera- 
tion of  scientific  apparatus,  and  we  are  of  the  opinion  that  the  scientific  and  tech- 
nical facilities  available  in  the  National  Bureau  of  Standards  in  the  Department 
of  Commerce  should  be  utilized  for  making  the  official  finding  and  ruling  of  ade- 
quacy of  whatever  test  method  is  to  be  sanctioned  by  law  as  determinative. 

(5)  Further,  it  is  provided  in  section  4  (b)  of  H.  R.  3851  that  when  in  his 
opinion  the  protection  of  the  public  interest  so  requires,  the  Secretary  of  Com- 
merce is  authorized  to  modify  or  supplement  the  test  stanaard  of  flammability, 
provided  he  follows  the  procedure  used  in  setting  up  Commercial  Standard 
191-53.  This  requirement  would  prohibit  the  Secretary  of  Commerce  from 
modifying  or  supplementing  the  test  unless  he  obtained  the  consent  of  65  percent 
of  the  industry  or  at  least  of  a  majority,  which  is  a  requirement  of  the  commercial 
standard  procedure.  Such  presents  an  unprecedented  situation  of  having  the 
standard  of  legality  or  illegality  under  a  penal  and  civil  statute  turn  upon  the 
consent  of  the  industry  to  which  the  legislation  applies. 

The  duty  of  the  Secretary  of  Commerce  to  determine  appropriate  and  ade- 
quate test  standards  is  highly  important  and  should  not  in  our  opinion  be  sub- 
jected to  a  veto  by  the  industry  but  should  be  controlled  by  what  is  necessary  for 
proper  protection  of  the  public  interest.  Under  the  proposed  legislation  the 
public's  protection  against  dangerously  flammable  textile  depends  almost  wholly 
•upon  the  adequacy  of  the  test  method  sanctioned  by  the  law. 

We  suggest  in  the  circumstances  that  the  proviso  in  section  4  (b)  be  deleted. 
A  requirement  for  extending  opportunity  for  hearing  and  consultation  with  the 
industry  and  all  parties  concerned  when  issuing,  modifying,  or  supplementing 
the  test  standards  remains  available  under  the  Administrative  Procedure  Act. 

Section  2  (i),  among  the  definitions  in  the  bill,  should  also  be  deleted  as  super- 
fluous since  the  commercial  standard  mentioned  is  fully  and  effectively  identified 
in  section  4. 

GUAR.-VNTIES 

(6)  The  guaranty  provisions  contained  in  section  8  of  H.  R.  3851  are  consider- 
ably different  from  those  contained  in  the  corresponding  sections  of  H.  R.  389 
and  H.  R.  2768  previously  presented.  Under  H.  R.  3851  the  guarantor  would 
not  as  provided  in  the  other  bills  guarantee  that  the  product  is  safe  under  ^he  test 
specified  or  that  it  is  not  so  highly  flammable  as  to  be  dangerous  to  individuals 
when  worn.  It  would  merely  warrant  in  effect  "that  reasonable  and  representa- 
tive tests"  have  been  made  and  that  these  show  the  specific  type  of  fabric  when 
tested  under  the  standard  "was  not  highly  flammable  within  the  meaning  of 
section  3." 

Fabrics  are  produced  and  sold  in  large  bolts  containing  hundreds  of  yards. 
It  is  generally  contended  that  the  test  applied  to  one  or  more  parts  of  such  fabric 
may  indicate  it  is  not  highly  flammable,  whereas  tests  of  various  other  parts  of 
the  same  bolt  of  fabric  may  show  it  to  be  highly  flammable  and  dangerous.  If 
tests  made  happen  not  to  touch  the  latter  parts  or  yardage  of  the  bolt,  garments 
made  therefrom  will  necessarily  be  highly  flammable  and  dangerous  and  yet 
will  reach  the  public  under  an  approved  guaranty. 

In  the  circumstances  of  these  variables  and  the  debatable  point  of  what  shall 
constitute  reasonable  and  representative  tests,  there  is  serious  doubt  that  the 
guaranty  could  afford  much  assurance  of  safety  of  the  product  althovigh  it  would 
accord  immunity  from  the  act  to  all  subsequent  processors,  manufacturers,  dis- 
tributors, and  dealers. 

A  further  point  arises  from  the  insertion  in  section  5  respecting  the  enforce- 
ment power  against  a  false  guaranty.  Enforcement  is  thereby  restricted  to  pre- 
vention of  "knowingly  issuing  a  false  guaranty."  It  w^ould  be  most  difficult, 
if  not  impossible,  for  the  administering  agency  to  sustain  the  burden  of  proving 
the  fact  of  "knowingly"  issuing  a  false  guarantj^  and  of  showing  that  the  manu- 
facturer has  not  within  the  confines  of  his  plant  or  elsewhere  subjected  the  fabric 
to  "reasonable  and  rei)resentative  tests,"  which  is  all  the  guaranty  asserts. 

Such  provisions  of  the  bill  are  materially  unlike  those  heretofore  enacted  in 
rather  comparable  situations,  namelv,  the  Wool  Products  Labeling  Act  of  1939 
(15  U.  S.  C.  A.  68i,  the  Fur  Products  Labeling  Act  passed  in  1951  (16  U.  S.  C.  A. 
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69),  and  the  Food,  Drug,  and  Cosmetic  Act  of  1938  (20  U.  S.  C.  A.  331  (h), 
333  (c)^. 

Under  these  statutes,  to  obtain  the  immunity  which  the  guaranty  provisions 
afford  throughout  the  channels  of  trade,  the  party  who  desires  to  exercise  his 
optional  right  of  using  a  guaranty  is  required  to  specifically  warrant  the  product 
to  be  of  a  type  which  meets  the  requirements  of  the  law.  These  laws  also  provide 
definite  and  specific  authority  for  civil  enforcement  against  a  party  who  gives  a 
false  guaranty,  leaving  to  the  criminal  provision  the  offense  of  willful  falsification. 
Similarly  adequate  enforcement  authority  is  lacking  in  H.  R.  3851. 

The  guaranty  provisions  used  in  the  Wolverton  bill,  H.  R.  2768,  and  in  the 
earlier  T'anfield  bill,  H.  R.  389,  follow  in  substance  those  found  in  the  above- 
mentioned  statutes.  We  believe  them  to  be  preferable  and  it  is  therefore  sug- 
gested that  the  guarantv  section  in  the  Wolverton  bill,  H.  R.  2768,  or  that  appear- 
ing in  H.  R.  389  which  is  identical,  be  used  with,  however,  omission  after  the  word 
"establishes"  of  the  inapplicable  clause,  "under  the  presently  existing  procedures 
for  the  establishment  of  commercial  standards."  As  so  recommended  the  section 
would  then  read: 

GUARANTY 

"Sec.  8.  (a)  No  person  shall  be  guilty  under  section  3  if  he  establishes  a  guaranty 
received  in  good  faith  signed  bv  and  containing  the  name  and  address  of  the  person 
residing  in  the  United  States  by  whom  the  wearing  apparel  or  fabric  guaranteed 
was  manufactured  or  from  whom  it  was  received,  that  said  wearing  apparel  or 
fabric  is  not  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals 
under  the  provisions  of  this  Ac*.  Such  guaranty  shall  be  either  (1)  a  separate 
guaranty  specifically  designating  the  wearing  apparel  or  fabric  guaranteed,  in 
which  case  it  may  be  on  the  invoice  or  other  paper  relating  to  such  wearing 
apparel  or  fabric;  or  (2)  a  continuing  guaranty  filed  with  the  Commission  appli- 
cable ^o  any  wearing  apparel  or  fabric  handled  bv  a  guarantor,  in  such  form  as 
the  Commission  by  rules  or  regulations  mav  prescribe. 

"(b)  It  shall  be  unlawful  for  any  person  to  furnish,  with  respect  to  any  wearing 
apparel  or  fabric,  a  false  guaranty  (except  a  person  relying  upon  a  guaranty  to  the 
same  effect  received  in  good  faith  signed  by  and  containing  the  name'  and  address 
of  the  person  residing  in  the  United  States  by  whom  the  wearing  apparel  or  fabric 
guaranteed  was  nianufactured  or  from  whom  it  was  received)  with  reason  to 
believe  the  wearing  apparel  or  fabric  falsely  guaranteed  may  be  introduced, 
sold,  or  transported  in  commerce,  and  any  person  who  violates  the  provisions  of 
this  subsection  is  guilty  of  an  unfair  method  of  competition,  and  an  unfair  or 
deceptive  act  or  practice,  in  commerce  within  the  meaning  of  the  Federal  Trade 
Commission  Act." 

Such  suggested  amendment  also  requires  restoration  of  the  designation  "or 
8  (b)"  to  section  7  immediately  after  the  clause  "Any  person  who  willfully  violates 
section  3". 

Correspondingly,  the  designation  "or  8  (b)"  should  be  inserted  in  section  5  (b) 
in  lieu  of  the  clause  "or  from  knowingly  issuing  a  false  guaranty  under  section  8". 

In  relation  to  the  subject  it  should  be  noted  that  the  issuance  of  a  guaranty  is 
not  a  requirement,  but  is  an  optional  right  accorded  to  the  manufacturer  or  seller 
by  which  he  may,  if  he  so  desires,  confer  immunity  upon  those  who  subsequently 
handle  his  product  in  the  course  of  trade.  It  appears  highly  important,  especially 
in  view  of  the  immunity  conferred,  that  these  provisions  contain  adequate  safe- 
guards against  the  possibilities  of  grave  injuries  resulting  from  articles  of  highly 
flammable  goods  sold  to  the  public  as  made  of  so-called  guaranteed  fabrics. 

commission's  support  op  legislation 

The  problem  of  dangerously  flammable  textiles  reaching  the  market  and  being 
purchased  by  consumers  who  are  innocent  and  unaware  of  their  dangerous  char- 
acter has  broken  out  in  cycles  and  has  led  to  a  series  of  instances  in  which  con- 
sumers have  suffered  severe  burns  and  even  death.  The  Commission,  pursuant  to 
its  authority  to  act  in  prevention  of  unfair  methods  of  competition  and  unfair  or 
deceptive  acts  or  practices  in  commerce  under  the  Federal  Trade  Commission 
Act,  has  proceeded  to  the  extent  of  its  powers  to  protect  the  public  in  respect  to 
such  hazardous  and  dangerous  merchandise.  Numerous  cases  have  been 
investigated  and  after  hearings  cease  and  desist  orders  were  issued  in  due  course 
against  parties  placing  fabrics  or  garments  in  the  channels  of  interstate  commerce 
made  in  such  way  as  to  be  highly  flammable  and  dangerous. 
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The  Commission  does  not  have  authority  under  present  law  to  forestall  the 
introduction  of  these  products  into  the  channels  of  trade,  but  can  only  proceed 
after  the  material  has  gotten  into  the  market.  Adequate  protection  of  the  public, 
as  well  as  protection  of  business  itself  against  the  unscrupulous  competition  which 
the  marketing  of  the  highly  dangerous  merchandise  may  generate,  requires  legis- 
lation directed  to  the  purpose  expressed  in  H.  R.  3851  of  providing  a  means  to 
forestall  the  introduction  into  commerce  of  the  dangerous  merchandise. 

Once  the  merchandise  leaves  the  factory  it  quickly  becomes  so  scattered  into 
various  channels  of  trade  that  instances  of  burning  of  consupiers  are  bound  to 
occur  because  of  the  inability  adequately  to  trace  the  articles  or  have  them 
removed  from  sale.  This  points  up  the  importance  of  the  prophylactic  character 
of  the  bill. 

We  are  of  the  opinion  that  passage  of  the  legislation  aniended  to  cover  the 
matters  suggested  above  will  go  far  toward  providing  necessary  protection  of  the 
public,  as  well  as  protection  of  those  merchants  or  dealers  who  in  instances  may 
innocently  handle  the  goods  in  ignorance  of  the  dangers  they  are  thereby  imposing 
upon  their  customers. 

By  direction  of  the  Commission. 
Sincerely  yours, 

James  M.  Mead,  Acting  Chairman. 

N.  B. — Pursuant  to  regulations,  this  report  was  submitted  to  the  Bureau  of  the 
Budget  on  April  9,  1953,  and  on  April  15,  1953,  the  Commission  was  advised  that 
there  would  be  no  objection  to  the  submission  of  the  report  to  the  committee. 

Edward  F.  Howrey,  Chairman. 

[Note. — An  identical  report  was  received  from  the  Federal  Trade  Commission 
on  H.  R.  4159,  a  bill  identical  to  H.  R.  3851.] 


Department  of  AoRicuLTirRE. 
Washington  25,  D.  C,  May  1,  1953. 
Hon.  Charles  A.  Wolvertov, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives. 

Dear  Mr.  Wolverton:  This  is  in  response  to  your  request  of  March  12,  1953, 
for  a  report  on  H.  R.  3851,  a  bill  to  prohibit  the  introduction  or  movement  in 
interstate  commerce  or  articles  of  wearing  apparel  and  fabrics  which  are  so  highly 
flammable  as  to  be  dangerous  when  worn  by  individuals,  and  for  other  purposes. 
I^This  Department  has  an  interest  in  the  proposed  legislation  as  it  relates  to  the 
utilization  of  fibers  of  agricultural  origin  in  the  manufacture  of  yarns  and  fabrics 
used  in  clothing  and  as  it  relates  to  the  protection  of  the  public  from  dangerously 
flammable  materials. 

This  bill  v;ould  impose  various  prohibitions  upon  the  manufacture  and  distribu- 
tion of  articles  of  wearing  apparel,  and  fabrics  for  use  in  wearing  apparel,  which 
are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals.  The  bill 
provides  for  the  use  of  commercial  standards  promulgated  by  the  Secretary  of 
Commerce  for  determining  high  flammability  under  the  act. 

The  development  of  an  imi)artia.l  standard  of  flammability  requires  measuring 
the  speed  of  burning  of  fabrics  and  its  correlation  with  associated  human  hazards 
involving  careful  scientific  experimentation  and  application  of  the  results.  The 
National  Bureau  of  Standards  in  the  Department  of  Commerce  has  already  given 
attention  to  procedures  and  standards  for  determining  the  rapid  and  intensive 
burning  of  wearing  apparel  and  fabrics,  and,  we  understand,  is  in  position  to  make 
recommendations  on  the  formulation  of  appropriate  test  methods,  procedures,  and 
standards  for  determining  high  flammability.  Since  such  information  is  av.ail- 
able,  we  suggest  that  the  standard  of  flammability  be  defined  in  paragraph  (a), 
section  4,  and  that  paragraph  (b)  of  this  section  be  deleted. 

This  Department  recommends  that,  with  the  changes  specified  above,  this  bill 
be  given  favorable  consideration. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  program  of 
the  President,  there  is  no  objection  to  the  submission  of  this  report. 
Sincerely  yours, 

E.  T.  Benson,  Secretiry. 

[Note. — An  identical  report  wa*  received  from  the  Department  of  Agriculture 
on  H.  R.  4159,  a  bill  identical  to  H.  R.  3851.] 
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Mr.  ToBEY,  from  the  Committee  on  Interstate  and  Foreign  Commerce, 

submitted  the  following 

REPORT 

[To  accompany  H.  R.  5069] 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom 
was  referred  the  bill  (H.  R.  5069)  to  prohibit  the  introduction  or 
movement  in  interstate  commerce  of  articles  of  wearing  apparel  and 
fabrics  which  are  so  highly  flammable  as  to  be  dangerous  when  worn 
by  individuals,  and  for  other  purposes,  having  considered  the  same, 
report  favorably  thereon  without  amendment  and  recommend  that 
the  bill  do  pass. 

SENATE    COMMITTEE    ACTION 

In  reporting  favorably  and  without  amendment  the  bill,  H.  R. 
5069,  this  committee  has  been  aware  of  a  number  of  differences,  most 
of  them  minor,  between  the  reported  bill  and  S.  2918,  a  similar  bill 
reported  by  this  committee  last  year.  The  committee  felt,  however, 
that  H.  R.  5069,  represents  a  distinct  improvement  over  last  year's 
S.  2918,  especially  in  section  4,  concerning  the  standard  of  flam- 
mability.  The  compromise  reached  by  the  House  committee  on  the 
procedure  to  be  used  in  the  event  the  Secretary  of  Commerce  believes 
changes  in  the  test  methods,  procedures,  and  standards  for  determin- 
ing degree  of  flammability  are  necessary  in  the  public  interest,  is  a 
good  one.  It  satisfies  both  the  industry's  objections  to  complete 
discretion  being  lodged  with  the  Secretary  as  well  as  objections  to  a 
continuation  of  those  procedures  under  which  the  current  "Com- 
mercial Standard  191-53"  was  established — which  procedures,  if 
enacted  into  law,  are  considered  by  many  as  an  unconstitutiDnal 
delegation  of  rulemaking  power.  The  House  solution  places  respon- 
sibility for  changes  in  the  applicable  commercial  standards  on  the 
Congress,  where  such  responsibility  should  rest. 
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Because  of  this  committee's  thorough  agreement  with  the  House 
version  of  flammable  fabrics  legislation,  the  committee  adopts  House 
Report  No.  425,  83d  Congress,  1st  session,  as  most  suitable  for  its 
purposes.  There  is  being  added,  however,  are  portfrom  the  Depart- 
ment of  Justice  on  S.  715,  a  similar  bill,  containing  pertinent  recom- 
mendations. In  adopting  the  House  report,  the  committee  desires  to 
note  that  it  follows  to  a  considerable  extent  much  of  its  own  report, 
No.  1869,  on  S.  2918  last  year. 

PURPOSE    OF   LEGISLATION 

The  purpose  of  the  bill  here  being  reported,  which  has  this  com- 
mittee's unanimous  approval,  is  to  protect  the  pubhc  from  the  danger 
surrounding  the  use  in  wearuig  apparel  of  highly  flammable  textiles 
of  the  types  -which  have  caused  either  bodily  injury  or  death  to 
numerous  individuals.  The  biU  is  limited  in  scope  to  wearing  apparel 
and  fabrics  which  are  intended  or  sold  for  use  in  wearing  apparel.  It 
will  outlaw,  for  example,  the  introduction,  movement,  or  sale  in  mter- 
state  commerce  of  higlily  flammable  children's  cowboy  playsuits,  and 
the  so-called  torch  sweaters  or  jackets  which  have  caused  serious 
injuries  and  death  to  a  number  of  innocent  and  unsuspecting  indi- 
viduals in  recent  years. 

HEARINGS 

On  April  16,  28,  and  29,  1953,  the  House  Committee  on  Interstate 
and  Foreign  Commerce  held  public  hearings  on  five  similar  bills, 
H.  R.  389,  by  Mr.  Canfield  of  New  Jersey;  H.  R.  2768,  by  Mr.  Wol- 
verton  of  New  Jersey;  H.  R.  3851,  by  Mr.  Canfield  of  New  Jersey; 
H.  R.  4159,  by  Mr.  Johnson  of  California;  and  H.  R.  4500  by  Mr. 
Williams  of  Mississippi.  The  principal  objective  of  all  these  bills  is 
to  prohibit  the  introduction  or  movement  in  interstate  commerce  of 
articles  of  wearing  apparel  and  fabrics  which  are  so  highly  flammable 
as  to  be  dangerous  when  worn  by  individuals.  H.  R.  5069,  the 
reported  bill,  was  introduced  by  Mr.  Wolverton,  chairman  of  the 
House  committee,  and  at  the  direction  of  the  committee,  as  a  "clean" 
bill  as  a  result  of  the  committee  hearings  and  after  executive  consid- 
eration of  all  the  bills  pending  before  the  committee. 

Every  witness  who  testified  before  the  committee,  without  excep- 
tion, representing  virtually  all  segments  of  the  textile  industries  and 
trades,  urged  prompt  and  effective  Federal  legislation  to  protect  the 
public  from  the  dangers  of  highly  flammable  wearing  apparel  and 
fabrics  used  in  wearing  apparel,  and  supported  these  bills  in  principle. 
Moreover,  the  committee  was  urgently  requested  to  take  prompt 
action  on  this  legislation.  It  was  pointed  out  that  if  this  legislation 
is  not  enacted,  a  variety  of  State  and  local  regulations  lacking  in 
imiformity  might  very  well  ensue.  It  seems  obvious  that  uniformity 
of  regulation  in  this  matter  is  necessary. 

Testimony  in  support  of  legislation  on  this  subject  was  received 
from  the  Federal  Trade  Commission,  the  National  Cotton  Council 
of  America,  the  National  Retail  Dry  Goods  Association,  the  Tufted 
Textile  Manufacturers  Association,  the  Society  of  the  Plastics  In- 
dustry, the  Riyon  and  Acetate  Fiber  Producers,  and  others. 


Al64 

NEED    FOR   THE   LEGISLATION 

Actual  experiences  in  the  past  show  that  the  risks  and  possibihties 
of  bodily  harm  suffered  by  consumers  in  the  use  of  highly  flammable 
wearing  apparel  are  severe  and  most  dangerous.  Still  fresh  in  our 
minds  is  the  great  wave  of  burnings  and  even  deaths  which  children 
have  suffered  when  wearing  higlily  flammable  cowboy  playsuits. 
More  recently,  there  have  been  a  number  of  cases  involving  the  so- 
called  explosive  sweaters  which  were  sold  to  the  public  by  itinerant 
vendors. 

The  Federal  Trade  Commission  cited  a  number  of  these  incidents. 
One  man  lost  his  sweater  in  flames  while  sittmg  in  a  courtroom.  In 
another  instance  a  man  driving  his  automobile  lit  a  cigarette  which 
ignited  his  sweater.  He  succeeded  in  pulling  it  over  his  head  but 
suffered  second-  and  third-degree  bums  on  his  face,  neck,  and  hands. 
His  car  jumped  the  curb  and  collided  with  a  telephone  pole.  Instances 
of  severe  bums  suffered  by  individuals  were  reported  from  many  parts 
of  the  country.  A  General  Motors  employee  reported  that  he  lit  a 
cigarette  while  wearing  his  new  Christmas  sweater  and  that  four 
fellow  employees  saved  his  life  by  beating  out  the  flame.     He  said: 

It  was  a  terrifying  thing.  It  was  just  as  if  you  threw  a  match  info  a  rag  soaked 
with  gasoHne.  There  was  that  same  "poof"  sound,  and  all  of  a  sudden  flames 
were  all  over  me. 

Other  examples  of  the  danger  inherent  in  apparently  innocent  but 
nevertheless  highly  flammable  wearing  apparel  were  given  by  Dr- 
Frederic  Bonnet,  adviser  to  the  president  of  the  American  Viscose 
Corp.,  when  he  testified  in  1947  before  this  committee  on  similar 
proposed  legislation.  Here  is  his  description  of  a  few  of  these  tragedies 
and  near  tragedies: 

Martha  M.  Gross,  Kansas  City,  Mo.,  had  a  sweater  patterned  after  angora, 
having  long,  fuzzy  nap,  purchased  in  Baltimore.  The  head  of  a  match  flew  off 
against  the  sweater,  igniting  it.  Her  brother  and  sister  came  to  her  rescue  and 
both  were  burned.  She  was  very  ill  and  suffered  disfiguring  scars  and  her  hands 
were  injured  so  that  she  could  no  longer  follow  her  profession,  which  was  that  of  a 
stenographer  and  secretary. 

I  would  like  to  add  here  that  she  sent  a  very  pathetic  letter  to  the  National 
Bureau  of  Standards,  and  to  other  departments,  asking  whether  something  could 
not  be  done  to  prevent  such  accidents  happening  to  others.  She  said  it  was  all 
over  with  her  case,  but  certainly  life  was  still  dear  in  America. 

Then,  we  have  the  case  of  Doris  E.  Diffenbach  who  was  injured  when  a  cotton 
chenille  dressing  gown  took  fire. 

Georgia  Stevens,  18-year-old  coed,  was  burned  to  death  at  a  sorority  initiation 
rite  last  spring  at  the  University  of  Texas.  It  was  a  candlelight  initiation  and 
her  gown  brushed  against  a  lighted  candle.     She  died  the  next  morning. 

Virginia  Black  wore  a  white  tulle  dress  at  a  coming-out  dance  at  the  St.  Regis 
Hotel.  The  dress  caught  fire  and  she  was  severely  burned.  She  is  still  in  the 
hospital,  I  understand. 

Angelica  and  Harry  Murphy  are  bringing  suit  for  $125,000  because  of  some 
apron  material,  a  coated  fabric  so  highly  flammable  that  when  it  came  in  proximity 
of  a  heated  stove  it  took  fire  and  severely  burned  her  and  her  husband. 

Mary  Lee  Cummings,  aged  5,  Whittier,  Calif.,  was  wearing  a  plastic  raincape 
and  backed  into  a  radiant  heater  which  ignited  the  plastic,  causing  second-and 
third-degree  burns  from  which  she  died.  That  is  the  one  that  Mr.  Dorn  referred 
to  in  his  testimony,  and  was  reported  by  the  California  State  fire  marshal. 

I  need  hardly  refer  you  to  the  twenty-odd  boys  3  to  8  years  of  age  who  were  burned, 
maimed,  and  6  of  whom  died,  as  the  result  of  burns  sustained  when  their  cowboy 
suits  took  fire. 
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The  National  Fire  Protective  Association  records  the  following: 

In  Oakland,  Calif.,  a  girl  died  from  burns  received  when  her  costume  caught 
fire  at  a  lodge  entertainment. 

In  Magnolia,  Ark.,  a  ^egro  woman  died  from  burns  received  when  a  grass  dress 
caught  fire  from  a  can  heater  in  a  dresf^ing  room  of  a  traveling  minstrel  show. 

In  Omaha,  >  ebr.,  a  child  dressed  in  an  Indian  costume  which  caught  fire  from 
the  lighted  jack-o'-lantern  she  was  carrying.     She  suffered  fatal  burns. 

I  might  add  that  children  go  to  communion  or  confirmation  carrying  lighted 
candles,  and  have  been  injured. 

In  i\ew  Orleans  on  February  12,  1947,  a  bride,  Mrs.  Jess  Rockenbaugh,  was 
wearing  a  bathrobe  which  caught  on  fire.  She  was  saved  by  her  husband  who  cut 
the  robe  belt  and  pulled  off  the  robe,  but  not  before  she  suff"ered  third-degree 
burns,  and  she  is  still  in  the  hospital. 

In  Old  Greenv  ich,  Conn.,  a  man's  pajamas  caught  fire  from  the  kitchen  range. 
He  suffered  fatal  burns.     Those  were  cotton  nap  pajamas. 

In  Portland,  Oreg.,  a  man  died  of  burns  received  when  his  trouser  leg  became 
ignited  by  a  match.     I  do  not  know  what  he  was  wearing. 

In  Washington,  D.  C,  a  child's  costume  became  ignited  from  a  candle  in  a 
jack-o'-lantern.  She  was  out  in  the  yard  when  the  accident  occurred.  She 
suffered  fatal  burns. 

In  Indianapolis,  Ind.,  a  woman  pulled  a  light  plug  from  a  receptacle  when  a 
short  circuit  occurred,  throw  ing  sparks  onto  her  dress.     She  suffered  fatal  burns. 

In  Yonkers,  N.  Y.,  a  4-year-old  child  was  turned  into  a  blazing  torch  as  her 
Halloween  costume  was  ignited  by  a  jack-o'-lantern.     She  died  in  a  hospital. 

In  Detroit,  Mich.,  a  man  died  of  burns  when  his  bathrobe  caught  fire  when  he 
was  tending  the  furnace  in  his  home. 

In  Denver,  Colo.,  a  woman  suffered  fatal  burns  when  her  clothing  ignited  while 
standing  in  front  of  a  lighted  fireplace. 

I  might  mention  a  few  others  mentioned  this  morning.  Namely:  Mrs.  Booth 
Tarkington  w  as  wearing  some  hair  combs  and  was  drying  her  hair  in  an  ordinary 
hair  dryer  when  she  suffered  severe  burns  owing  to  the  ignition,  spontaneous 
ignition,  of  those  combs. 

Thtre  was  also  a  case  of  a  woman  sitting  in  front  of  a  chafing  dish  wearing 
nitrocellulose  buttons.  These  buttons  practically  exploded  in  her  face  and  set 
her  afire.  She  died  of  le-  injuries.  This  is  given  in  Coronet  under  the  heading 
of  an  article  headed  "Fire  Trap." 

I  need  not  go  on,  I  think,  with  the  recitation  of  these  cases.  They  extend 
over  many  years.     They  have  grown  more  numerous  within  recent  years. 

In  January  1952,  a  rasJi  of  burnings  took  place,  involving  highly 
flammable  sweaters.     Some  of  these  cases  are  summarized  below: 

Some  Newspaper  Clippings  Received  by  the  Federal  Trade  Commission 
Relating  Experiences  Individuals  Have  Had  With  Dangerously 
Flammable  Brushed  Rayon  Wearing  Apparel 

The  Kansas  City  Times  of  January  9,  1952,  reported  under  Los  Angeles  dateline 
of  January  8  that  the  fire  captain  of  Los  Angeles  had  received  reports  of  at  least 
a  doz.n  cases  in  whi^h  brushed  fabric  sweaters  had  caught  fire  and  at  least  eight 
persons  injured  by  burns. 

The  Kansas  City  Star  of  January  10,  1952,  reported  that  Paul  Blake  of  Kansas 
City  igi.ited  a  cigarette  w  th  his  lighter  and  when  he  placed  the  lighter  into  the 
sweater  pocket,  the  sweater  burst  into  flames.  Four  fellow  employees  saved  him 
fro'^  burns  by  beating  the  flames  out  after  half  the  sweater  had  been  consumed. 

The  New  York  Ti  nes  of  January  12,  1952,  report  3d  that  Robert  Flavin  of 
Long  Brarch,  N.  J.,  was  burned  on  both  hands  the  day  previous  when  a  sweater 
he  was  wearing  flared  up  as  he  struck  a  match  to  light  a  cigarette. 

The  New  York  Sunday  News  of  Janu  ry  13,  19o2,  reported  that  Mrs.  Mary 
Sheffield  of  Newark,  N.  J.,  was  burned  about  both  hands  when  the  sweater  she 
was  wearing  suddenly  burst  into  flames  as  she  turned  on  her  gas  stove  to  prepare 
a  meal.  The  same  issue  newspaper  reported  that  at  least  20  persons  throughout 
the  country  had  been  injured  by  flaming  sweaters. 

The  Norristown  (Pa.)  Times  of  January  14,  1952,  reported  that  Edward  C. 
Martin  of  Schwenkville  lighted  a  cigarette  with  a  match  and  the  sweater  he  was 
wearing  went  up  "like  a  Roman  candle."  A  friend  extinguished  the  fire  by 
throwing  water  on  the  sweater  but  not  before  Martin's  neck  was  scorched. 
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The  Washington  Post  of  January  16,  1952,  reported  that  J.  Patrick  Staubs  of 
Silver  Spring,  Md.,  escaped  serious  injury  the  previous  Sunday  when  the  sweater 
he  was  wearing  on  a  golf  course  caught  fire  as  he  lighted  a  cigarette. 

The  Federal  Trade  Commission  undertook  in  the  problem  of  the 
flaming  sweaters  to  exercise,  to  the  fullest,  such  powers  as  it  presently 
has  hi  an  effort  to  protect  the  public,  but  as  the  Commission's  witness 
pointed  out  during  the  course  of  the  hearings,  the  present  law  is 
inadequate  to  cope  fully  with  the  problem.  Legislation  is  needed  to 
make  it  possible  effectively  to  forestall  the  introduction  into  the  market 
of  these  highly  flammable  products.  After  the  dangerous  articles 
leave  the  factory  and  get  into  one  or  more  of  the  many  channels  of 
trade,  it  becomes  impossible  to  track  them  down  in  time  to  prevent 
persons  from  being  badly  burned  and  even  suffering  death,  as  in  the 
case  of  the  playsuits  which  were  worn  by  children  when  they  took 
fire  and  resulted  in  the  death  of  many  of  them.  Legislation  in  which 
the  corrective  power  is  of  a  preventive  nature  is  required  to  be  effective 
in  reaching  the  evil,  as  well  as  power  to  enjoin  and  stop  continued 
distribution  of  the  dangerous  articles. 

Your  committee  is  advised  by  the  Federal  Trade  Commission  that 
the  authority  conferred  by  existing  statutes  is  not  adequate  to  fore- 
stall the  danger  to  the  public  in  this  situation,  or  even  to  provide  a 
temporary  stop  order  during  the  time  that  is  required  for  litigation  to 
follow  its  necessary  course  to  final  application  of  the  corrective  power. 
The  Commission  further  advises  that  the  right  of  applying  a  tempo- 
rary restraining  order  or  injunction,  or  of  preventive  inspections,  is 
presently  not  available  to  it.  Furthermore,  there  is  now  no  direct 
statutory  authority  to  keep  dangerously  flammable  garments  out  of 
the  channels  of  interstate  commerce. 

Charles  W.  Dorn,  director  of  the  research  laboratory  of  the  J.  C. 
Penney  &  Co.,  and  chairman  of  the  technical  committee  of  the  Na- 
tional Retail  Dry  Goods  Association,  appearing  before  the  committee 
in  support  of  this  legislation,  gave  still  another  cogent  reason  for  its 
enactment.     He  testified  that — 

The  NRDGA  has  always  believed  that  the  United  States  grew  strong  because 
of  the  sovereignty  of  the  individual  States  and  has  stanchly  opposed  extension  of 
Federal  jurisdiction  over  matters  best  handled  at  the  State  level.  In  this  instance, 
however,  we  firmly  believe  that  the  Congress  must  lead  the  way.  Recently 
several  States  and  a  number  of  city  and  other  local  bodies  have  considered  logis- 
lation  on  the  subject  of  dangerously  flammable  apparel.  Only  one  State,  Cali- 
fornia, has  adopted  such  legislation.  The  confusion  which  is  bound  to  result  if 
the  several  States  were  to  legislate  individually  on  this  subject  is  obvious,  for  in 
the  absence  of  a  national  standard,  each  State  and  local  community  would  provide 
for  different  guides  or  measurements.  I  can  readily  testify  that  this  is  not  an 
idle  conclusion,  for  in  the  past  months  the  possibility  of  a  Federal  enactment  has 
been  the  sole  basis  for  postponing  very  unsatisfactory  legislation  in  several  States. 

Failure  by  this  Congress  to  act  undoubtedly  will  cause  a  flood  of  haphazard 
local  legislation  which  will  not  only  bring  on  an  impossible  situation  in  the  textile 
industries,  but,  more  important,  will  deny  to  many  consumers  the  responsible 
protection  contained  in  the  proposed  bills. 

The  manufacturers  of  your  respective  States  would  have  great  difficulty  in 
producing  garments  or  fabrics  which  would  comply  with  the  different  requirements 
of  2  or  20  different  State  acts,  to  say  nothing  of  different  local  ordinances.  And 
those  residents  of  States  which  failed  to  act  would  have  no  protection  at  all. 
For  these  reasons  I  urge  the  Congress  to  legislate  on  this  subject  and  thus  insure 
uniformity  and  protection  for  all. 
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HISTORY    OF    LEGISLATION 

Bills  to  prohibit  the  transportation  in  interstate  commerce  of  highly 
flammable  fabrics  and  wearing  apparel  have  been  introduced  in  the 
House  beginning  with  the  79th  Congress,  1st  session  (1945).  In  the 
80tb  Congress,  the  House  committee  held  extensive  hearings  on  three 
flammable  fabric  bills,  namely,  H.  R.  505,  by  Mr.  Canfield,  of  New 
Jersey;  H.  R.  601,  by  Mr.  Johnson,  of  California;  and  H.  R.  1111,  by 
Mr.  Arnold,  of  Missomi.  Similar  bills  were  introduced  during  the 
81st  and  82d  Congresses.  In  the  82d  Congress,  the  Senate  passed 
unanimously  on  July  3,  1952,  S.  2918,  a  bill  similar  in  many  respects 
to  the  reported  bill  H.  R.  5069.  S.  2918  was  reported  by  the  House 
committee  on  July  4,  1952.  The  House  took  no  action  on  that  bill 
prior  to  the  adjournment  of  the  Congress  on  July  7,  1952. 

STANDARDS    OF    FLAMMABILITY 

The  major  problem  in  formulating  legislation  to  control  the  use  of 
dangerously  flammable  textiles  is  to  discriminate  between  the  con- 
ventional fabrics  that  present  moderate  and  generally  recognized 
hazards  and  the  special  types  of  fabrics  which  present  unusual  hazards 
and  are  highly  dangerous. 

The  rate  of  burning  of  a  garment  or  other  textile  product  depends 
upon  the  kind  of  fiber,  the  finishing  materials  present,  the  structure  of 
the  yarn  and  fabric,  and  such  circumstances  as  the  relative  humidity. 
In  general,  wool  textiles  ignite  and  burn  with  difficulty  while  cotton 
and  rayon  ignite  and  burn  more  readily.  The  major  hazards  arise 
from  certain  cotton  or  rayon  fabrics  having  fuzzy  or  furlike  surfaces 
which  flash  and  burn  with  exceeding  rapidity.  Most  synthetic 
textiles  melt  when  heated  and  the  molten  material  is  capable  of 
producing  serious  burns  on  coming  in  contact  with  the  skin. 

Section  4  of  the  bill  prescribes  the  standards  of  flammability. 
Commercial  Standard  191-53,  promulgated  by  the  Secretary  of 
Commerce  effective  January  30,  1953,  prescribes  the  standard  for 
flammability  of  clothing  textiles  and  Commercial  Standard  192-53, 
promulgated  by  the  Secretary  of  Commerce  effective  May  22,  1953, 
prescribes  the  standard  of  flammability  for  vinyl  plastic  film. 

Commercial  Standard  191-53  is  a  voluntary  standard  developed 
through  the  combined  effort  of  a  number  of  scientific  and  technical 
groups  and  represents  the  combined  opinion  of  an  industry  committee 
speaking  for  the  cotton  and  rayon  producers,  and  fabric  manufac- 
turers, finishers,  converters,  wholesalers,  retailers,  and  consumers 
coordinated  by  the  American  Association  of  Textile  Chemists  and 
Colorists  and  the  National  Retail  Dry  Goods  Association.  The 
National  Bureau  of  Standards  participated  in  this  work  by  active 
service  on  technical  committees,  by  the  conduct  of  a  wide  variety  of 
investigational  and  testing  work,  and  by  aiding  in  the  reconciliation  of 
different  points  of  view. 

The  flammability  test  provided  in  the  Commercial  vStandard  191-53 
makes  use  of  strips  of  fabric  2  by  6  inches  in  dimensions.  The  test 
consists  of  measuring  the  burning  time  in  seconds  when  the  test  piece 
is  mounted  in  a  specially  designed  apparatus  and  a  flame  is  applied  in 
a  prescribed  manner.  Fabrics  with  a  flame  spread  of  more  than  7 
seconds  are  classed  as  having  normal  flammability.     Those  with  a 
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flame  spread  of  less  than  4  seconds  are  classed  as  rapid  and  intense 
burning,  while  those  bm-ning  in  4  to  7  seconds  are  rated  as  having 
intermediate  flammability.  This  bill  is  directed  to  those  fabrics  which 
are  classed  as  rapid  and  intense  bm-ning  fabrics. 

Commercial  Standard  191-53  states  that  this  standard  shall  not 
apply  to  hats,  gloves,  and  footwear.  Notwithstanding  this  specific 
exception  made  in  the  standard,  it  is  the  intention  of  yom*  committee 
that  this  standard  shall  be  applicable  to  the  hats,  gloves,  and  footwear 
defined  in  section  2  (d)  of  this  act.  Commercial  Standard  192-53 
makes  no  exception  to  hats,  gloves,  and  footwear. 

Commercial  Standard  192-53  is  the  industry-approved  standard 
with  respect  to  vinyl  plastic  film.  Such  film  is  used  in  the  manufac- 
ture of  various  articles  of  wearing  apparel  such  as  raincoats,  capes, 
hoods,  pants,  and  aprons.  The  flammability  test  is  prescribed  in 
paragraph  3.11  of  this  standard. 

Section  4  provides  further  that  if  at  any  time  the  Secretary  of 
Commerce  finds  that  the  commercial  standards  referred  to  above  are 
inadequate  for  the  protection  of  the  public  interest,  he  shall  submit  to 
the  Congress  a  report  setting  forth  his  findings,  together  with  such 
proposals  for  legislation  as  he  deems  appropriate. 

The  committee  intends  that  the  Secretary  of  Commerce  shall  make 
continuous  studies  of  the  suitability  and  effectiveness  of  these  and 
related  test  methods  in  providing  adequate  protection  to  the  public 
from  the  hazards  of  flammability. 

ADMINISTRATION   AND    ENFORCEMENT 

H.  R.  5069  follows  the  pattern  of  legislation  established  by  the 
"Wool  Products  Labeling  Act  of  1939,  and  the  Fur  Products  Labeling 
Act,  enacted  in  the  82d  Congress.  If  enacted  into  law,  H.  R.  506ft 
will  be  administered  and  enforced  by  the  Federal  Trade  Commission. 
The  act  will  take  effect  1  year  after  the  date  of  its  enactment, 

SECTION-BY-SECTION    EXPLANATION    OF   THE    BILL 

Section  1  provides  a  short  title  for  the  act:  "Flammable  Fabrics 
Act." 

Section  2  contains  definitions  of  various  terms  used  in  the  bill. 
"Article  of  wearing  apparel"  is  defined  as  any  costume  or  article  of 
clothing  worn  or  intended  to  be  worn  by  individuals.  Hats,  gloves, 
and  footwear  are  excepted,  provided  that  such  hats  do  not  constitute 
or  form  part  of  a  covering  for  the  neck,  face,  or  shoulders  when  worn 
by  individuals;  provided  also  that  such  gloves  are  not  more  than  14 
inches  in  length  a,nd  are  not  affixed  to  or  do  not  form  an  integral 
part  of  another  garment;  and  provided  that  the  footwe§,r  does  not 
consist  of  hosiery  in  whole  or  in  part  and  is  not  affixed  to  or  does  not 
form  an  integral  part  of  another  garment. 

The  term  "fabric"  is  limited  to  material  that  is  intended  or  sold 
for  use  in  wearing  apparel,  with  an  exception  for  interlining  fabrics 
when  intended  or  sold  for  use  in  wearing  apparel.  "Interlining" 
means  any  fabric  which  is  intended  for  incorporation  into  an  article 
of  wearing  apparel  as  a  layer  between  an  outer  shell  and  an  inner 
lining. 

Section  3  declares  that  the  manufacture  for  sale,  the  sale,  or  the 
offering  for  sale  in  commerce,  or  the  importation  into  the  United 
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States,  or  the  introduction,  delivery  for  introduction,  transportation 
or  causing  to  be  transported  in  commerce  or  for  the  purpose  of  sale 
or  dehvery  after  sale  in  commerce,  of  any  article  of  wearing  apparel, 
or  fabric,  or  wearing  apparel  made  of  fabric  which  is  so  highly  flam- 
mable as  to  be  dangerous  when  worn  by  individuals  shall  be  unlawful, 
and  an  unfair  method  of  competition  and  an  unfair  and  deceptive 
act  or  practice  in  commerce  under  the  Federal  Trade  Commission  Act. 

Section  4  is  the  "Standard  of  flammabihty"  section.  It  provides 
that  any  fabric  or  article  of  wearing  apparel  shall  be  deemed  so 
"highly  flammable"  within  the  meaning  of  section  3  as  to  be  dangerous 
when  worn  by  individuals  if  such  fabric  or  anv  uncovered  or  exposed 
part  of  such  article  of  wearing  apparel  exhibits  rapid  and  intense 
burning  when  tested  under  the  conditions  and  in  the  manner  pre- 
scribed in  the  commercial  standard  promulgated  by  the  Secretary 
of  Commerce  effective  January  30,  1953,  and  identified  as  "Flamma- 
bihty of  Clothing  Textiles,  Commercial  Standard  191-53,"  or  in  the 
commercial  standard  promulgated  by  the  Secretary  of  Commerce 
effective  May  22,  1953,  and  identified  as  "General  Purpose  Vinyl 
Plastic  Film,  Commercial  Standard  192-53." 

If  these  standards  are,  at  any  time,  found  by  the  Secretary  of 
Commerce  to  be  inadequate  for  the  protection  of  the  public  interest, 
he  must  submit  a  report  to  the  Congress  setting  forth  his  findings, 
together  with  such  proposals  for  legislation  as  he  deems  appropriate. 

Section  5  is  the  administration  and  enforcement  section.  It  states 
that  sections  3,  5,  6,  and  8  (b)  shall  be  enforced  by  the  Federal  Trade 
Commission  under  rules,  regulations,  and  procedures  provided  for  in 
the  Federal  Trade  Commission  Act.  It  also  authorizes  the  Commis- 
sion to  make  inspections,  tests,  analyses,  and  examinations  of  any 
article  of  wearing  apparel  or  fabric  which  it  has  reason  to  believe  faUs 
within  the  prohibitions  of  the  act. 

Section  6  provides  for  injunction  and  condemnation  proceedings 
where  the  Commission  deems  such  proceedings  are  warranted. 

Section  7  is  the  criminal  penalty  section  applicable  to  willful  viola- 
tions of  section  3  of  8  (b)  of  the  act. 

Section  8  is  the  guaranty  section.  Subsection  (a)  provides  that  no 
person  shall  be  prosecuted  under  section  7  for  a  violation  of  section  3 
if  such  person  establishes  a  guaranty  received  in  good  faith  from  the 
person  by  whom  the  wearing  apparel  or  fabric  guaranteed  was  manu- 
factured or  from  whom  it  was  received  to  the  effect  that  reasonable 
and  representative  tests  were  made  under  the  procedures  provided 
in  section  4,  and  that  such  tests  show  that  the  fabric  covered  by  the 
guaranty,  or  used  in  the  wearing  apparel  covered  by  the  guaranty,  is 
not  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals. 
This  subsection  specifies  what  provisions  the  guaranty  shall  contain. 
Provision  is  made  for  a  separate  guaranty  or  a  continuing  guaranty. 
The  furnishing  of  a  guaranty  is  optional.  Subsection  (b)  makes 
unlawful  the  furnishing  of  a  false  guaranty,  and  declares  that  any 
person  who  violates  the  provisions  of  this  subsection  is  guilty  of  an 
unfair  method  of  competition  and  an  unfair  or  deceptive  act  or  prac- 
tice in  commerce  within  the  meaning  of  the  Federal  Trade  Commission 
Act. 

Section  9  relates  to  shipments  from  foreign  countries.  It  authorizes 
penalties  in  the  case  of  those  persons  who  export  or  attempt  to  export 
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from  aii}^  foreign  country  into  the  United  States  any  wearing  apparel 
or  fabric  vv^hich  is  so  higlily  flammable  as  to  be  dangerous  when  worn 
by  individuals. 

Section  10  contains  the  usual  separability  clause  and  provides  that 
the  provisions  of  this  act  shall  be  held  to  be  in  addition  to,  and  not  in 
substitution  of,  the  provisions  of  any  other  law. 

Section  11  excludes  from  the  provisions  of  the  act  common  and 
contract  carriers  and  freight  forwarders,  certain  converters,  processors, 
or  finishers,  as  well  as  any  article  of  wearing  apparel  or  fabric  which 
is  shipped  or  delivered  for  shipment  into  commerce  for  the  puipose 
of  finishing  or  processing  to  render  such  article  or  fabric  not  so  higlily 
flammable  as  to  be  dangerous  when  worn  by  individuals. 

Section  12  provides  that  the  act  shall  take  eff"ect  1  year  after  its 
enactment. 

Section  13  authorizes  the  necessary  appropriations  to  carry  out  the 
purposes  of  the  act. 

CONCLUSION 

Your  committee  believes  that  the  inadequacy  of  present  statutory 
powers  to  cope  effectively  with  the  urgent  problem  of  protecting 
innocent  and  unsuspecting  individuals  from  bodily  injury  and  even 
death  resulting  from  the  use  of  wearing  apparel,  and  fabrics  used  in 
wearing  apparel,  which  are  higlily  flammable  makes  the  enactment  of 
this  legislation  imperative. 

REPORTS  FROM   EXECUTIVE   DEPARTMENTS  IN   SUPPORT  OF  LEGISLATION 

Reports  on  H.  R.  389,  H.  R.  2768,  H.  R.  3851,  H.  R.  4159,  and 
H.  R.  4500,  upon  which  the  House  committee  held  pubhc  hearings, 
were  received  from  the  Federal  Trade  Commission,  the  Department 
of  Commerce,  the  Department  of  Agriculture,  and  the  Board  of  Com- 
missioners for  the  District  of  Columbia.     These  reports  follow. 

Federal  Trade  Commission, 

March  19,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
Hoxise  of  Representatives,   Washington,  D.  C. 

My  Dear  Mr.  Wolverton:  This  is  in  response  to  vour  recent  communication 
requesting  report  and  comment  upon  H.  R.  2768,  entitled  "A  bill  to  prohibit  the 
introduction  or  movement  in  interstate  commerce  of  articles  of  wearing  apparel 
and  fabrics  which  are  so  highly  flammable  as  to  be  dangerous  when  worn  by  indi- 
viduals, and  for  other  purposes"  (83d  Cong.,  1st  sess.). 

The  problem  to  which  the  proposed  legislation  is  directed  has  been  the  subject 
of  much  attention  by  the  Commission.  In  our  view  the  need  for  more  adequate 
protection  of  the  public  against  the  hazards  and  risks  arising  from  the  marketing 
of  textile  merchandise  of  highly  flammable  character  is  a  pressing  one. 

The  text  of  the  bill,  H.  R.  2768,  appears  to  us  to  be  in  excellent  shape  with  the 
exception  of  certain  points  which  we  believe  merit  careful  consideration  by  the 
Congress.  These  points  and  our  suggestions  and  comments  in  respect  to  them  are 
presented  as  follows: 

scope    of   H.    R.   2768 

(1)  It  will  be  noted  that  the  bill  in  its  scope  is  liniited  to  certain  articles  of 
wearing  apparel  and  fabrics  which  are  intended  or  sold  for  use  in  wearing  apparel. 
Such  things,  therefore,  as  blankets  for  children  and  adults,  bedspreads,  laprobes, 
upholsteries,  draperies,  stuffed  toys,  rugs,  and  household  textiles  generally  are  not 
covered  by  the  measure.  Fabric  merchandise  used  in  the  home  can  be  highly 
flammable  and  involve  much  danger  to  the  safety  of  individuals  in  their  constant 
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use  in  close  contact  with  individuals  in  the  family.  They  may  be  especially 
hazardous  to  small  children  and  elderly  persons  who,  it  may  be  assumed,  are  not 
able  to  act  with  as  much  speed  or  agility  for  protecting  themselves  in  the  event  of 
fire  as  are  the  normal,  active,  inbetween  ages. 

Exclusion  of  these  textiles,  therefore,  presents  a  serious  question  as  to  whether 
the  bill  should  be  enlarged  in  its  scope  so  as  to  be  applicable  to  such  household  or 
family  textiles  when  they  are  so  highly  flammable  as  to  be  seriously  dangerous  to 
individuals  in  their  ordinary  use  in  the  home. 

We  feel  that  these  additional  items  when  made  of  dangerously  flammable 
materials  should  not  be  excluded  from  the  bill  unless  the  committee  prefers  to 
have  them  trea^'cd  in  separate  legislation.  This  might  well  be  deemed  by  the 
committee  to  be  a  desirable  course  to  follow  in  view  of  the  apparent  need  of  having 
at  least  partial  coverage  speedily  enacted  into  law. 

(2)  With  respect  to  the  exception  provided  in  section  2  (d)  of  "hats,  gloves,  and 
footwear,"  it  is  noted  that  such  is  limited  by  provisos.  In  previous  consideration 
of  legislation  of  this  type  we  had  suggested  restrictions  of  the  character  set  forth 
in  these  provisions.  Unless  restricted  at  least  to  the  extent  attempted  by  such 
provisos,  the  exemption  of  hats,  gloves,  and  footwear,  it  appears,  would  in  instances 
leave  the  public  exposed  to  the  dangers  against  which  the  bill  is  intended  to  afford 
protection. 

Without  the  limiting  provisions,  such  wearing  apparel  as  hoods,  baby  bonnets, 
head  scarves,  and  types  of  headware  which  cover  the  neck,  face,  or  shoulders,  are 
likely  to  be  excluded  from  the  law,  although  when  made  of  fabrics  which  under 
the  standards  of  the  bill  exhibit  rapid  and  intense  burning,  they  can  present 
hazards  of  most  serious  consequence.  For  the  same  reason,  the  provisos  likewise 
properly  prevent  an  exception  being  accorded  to  gloves  which  are  very  long  or  are 
part  of  another  garment,  to  hosiery,  and  to  types  of  footwear  that  form  part  of 
another  article  of  wearing  apparel.  In  the  event  of  their  becoming  ignited,  these 
articles  present  difficulty  in  respect  to  quick  removal  from  the  person.  Such 
factor  is  of  considerable  importance  since  avoidance  of  dangerous  burns  depends 
in  large  measure  upon  the  ease  and  speed  with  which  the  garment  can  be  taken 
off  by  the  wearer. 

While  not  wholly  removing  the  exemption  of  hats,  gloves,  and  footwear,  ^ye 
believe  the  provisos  set  forth  in  section  2  (d)  are  necessary  to  afford  certain 
reasonable  limitation  of  the  character  mentioned  in  the  interest  of  protecting  the 
consumer. 

(3)  Among  further  exemptions  from  the  measure  is  that  of  "fiber  filament  or 
yarn"  as  provided  in  section  2  (e).  Textiles  within  this  exempt  class  are  used 
extensively  for  hand  knitting  and  making  into  garments  in  the  home.  The  hand 
knitting  of  sweaters  for  children  and  grownups,  and  other  use  of  yarns  and 
filaments  in  connection  with  family-made  garments  or  articles  are  not  uncommon. 

■  It  appears  that  materials  in  this  class,  especially  those  of  the  rather  loose  or  soft 
type,  can  be  of  highly  flammablo  and  hazardous  character. 

In  the  circumstances,  it  is  our  view  that  the  exception  of  fiber  filaments  and 
yarns  contained  in  section  2  (e)  should  be  removed  so  that  the  measure  will  not 
exempt  from  its  scope  those  filaments  and  yarns  sold  to  ultimate  consumers  for 
home  knitting  or  making  into  garments  which  in  their  normal  and  intended 
construction  and  use  are  so  highly  flammable  as  to  be  dangerous  to  individuals. 

The  ordinary  yarns  or  filaments  widely  used  in  the  home,  and  which  are  not  of 
such  highly  flammable  and  dangerous  character,  would  not  be  disturbed  by  re- 
moval of  this  exemption  because  the  restrictions  imposed  by  the  bill  are  intended 
to  apply  only  to  the  materials  which  exhibit  such  rapid  and  intense  burning  as 
to  be  dangerous  when  worn  by  individuals. 

STANDARD    OF    FLAMMABILITY 

(4)  Section  4  of  the  bill  specifies  the  Commercial  Standard  CS  191-53  as  the 
required  test  for  dividing  between  those  fabrics  and  articles  of  wearing  apparel 
which  are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals,  and 
those  which  are  not.  This  commercial  standard  was  developed,  according  to  our 
understanding,  by  the  industry  under  the  procedures  of  the  Department  of 
Commerce  and  the  National  Bureau  of  Standards. 

The  efficacy  of  the  entire  legislation  under  the  language  of  the  bill  would  depend 
upon  whether  or  not  this  standard  is  in  fact  adequate  from  the  standpoint  of 
affording  due  i)rotection  of  the  consuming  public.  It  provides,  for  example,  that 
if,  after  the  fabric  has  been  dry-cleaned  and  washed,  4  second  or  more  are  required- 
to  burn  it  a  distance  of  6  inches  when  placed  at  a  45°  angle  in  a  draftproof  venti- 
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lated  cabinet,  that  fabric  shall  not  be  considered  under  the  ban  of  the  test  and 
consequenth'  not  under  the  control  of  this  bill.  It  ivill  be  noted  that  the  line  of 
demarcation  between  the  good  and  the  bad,  in  respect  to  flammability,  is  so 
finely  drawn  that  1  second  of  burning  determines  whether  or  not  the  article  is  of 
a  dangerous  character. 

Terms  of  the  standard  provide  that  the  fabric  shall  be  evaluated  on  the  basis 
of  its  first  having  undergone  dry  cleaning  and  washing.  Dangerously  flammable 
sweaters  which  gave  rise  to  a  rash  of  burnings  in  different  parts  of  the  country 
and  against  which  the  Commission  has  proceeded  under  the  limited  powers  now 
available  to  it,  involve  cases  which  took  place  before  the  sweaters  were  washed 
or  dry  cleaned.  For  the  most  part,  consumers  do  not  wash  or  dry  clean  new  gar- 
ments until  after  they  have  been  worn  for  a  considerable  period  of  time.  There- 
fore, the  hazards  that  should  be  guarded  against  not  only  are  those  which  take 
place  after  washing  and  dry  cleaning,  but  also  the  danger?  and  risks  involved  in 
wearing  the  garment  before  it  has  been  dry  cleaned  or  washed.  There  may  be  a 
serious  question  in  the  circumstances  as  to  whether  the  test  procedure  of  the 
standard  is  realistically  adjusted  to  conditions  applicable  to  the  consumer  in  his 
normal  use  of  the  garment. 

We  feel  that  the  standard  of  flammability  fixed  should  necessarily  be  one  that 
is  found  to  be  adequate  to  afford  that  due  protection  of  the  consumer  which  it  is 
the  purpose  of  the  legislation  to  achieve.  While  the  commercial  standard  specified 
has  been  promulgated  by  the  Department  of  Commerce,  it  is  our  understanding 
that  this  does  not  constitute  a  finding  or  ruling  either  by  the  National  Bureau  of 
Standards  or  by  the  Secretary  of  Commerce  that  in  their  opinion  such  standard 
is  adequate  from  the  standpoint  of  the  public. 

In  respect  to  section  4  of  the  bill  it  is  also  noted  that  the  Secretary  of  Commerce 
"is  authorized  and  directed  to  establish  test  methods,  procedures,  and  standards 
for  determining  the  rapid  and  intense  burning  of  wearing  apparel  and  fabrics 
and  to  promulgate  such  test  methods,  procedures,  and  standards  by  publication 
in  the  Federal  Register."  Further  provision  is  made  to  the  effect  that  he  shall 
not  promulgate  any  test  method,  procedure,  or  standard,  for  purposes  of  the  bill, 
unless  in  his  opinion  such  "are  adequate  for  the  protection  of  the  public  interest." 
As  indicated  above  we  regard  the  necessity  of  making  this  finding  of  adequacy  in 
the  public  interest  as  highly  important. 

•  The  working  out  of  a  proper  test  method  involves  technical  skills  and  the 
operation  of  scientific  apparatus,  and  we  are  of  the  opinion  that  the  scientific 
and  technical  facilities  available  in  the  National  Bureau  of  Standards  in  the 
Department  of  Commerce  should  be  utilized  for  making  the  official  finding  and 
ruling  of  adequacy  of  whatever  test  method  is  to  be  sanctioned  by  law  as 
determinative. 

(5)  In  further  reference  to  standards  it  is  noted  that  H.  R.  2768  carries  sub- 
section 2  (i),  defining  the  term  "commercial  standard."  This  subsection  in  the 
definitions  is  unnecessary  since  the  only  reference  to  the  term  in  the  remainder 
of  the  bill  is  that  found  in  section  4  wherein  the  standard  referred  to  is  adequately 
identified  and  described.  We  therefore  recommend  the  elimination  of  subsec- 
tion 2  (i). 

OTHER    COMMENT 

(6)  The  first  word  of  section  5  (d)  (1),  namely,  the  word  "cease,"  should  be 
changed  to  the  word  "cause"  to  correct  a  misprint.  Likewise,  the  small  letter 
"i"  in  the  commercial  standard  number  in  fine  22  on  page  5  should  be  changed 
to  the  figure  "1"  to  correct  a  misprint. 

Immediately  preceding  .section  10  it  may  be  helpful  to  insert  the  title  "Inter- 
pretation and  Separability,"  since  titles  are  applied  to  all  other  sections. 

In  section  8  (a)  the  clause  in  lines  5  and  6  reading  "under  the  pre.5ently  existing 
procedures  for  the  establishment  of  commercial  standards"  should  be  deleted. 
This  clause  has  evidently  been  inserted  inadvertently.  As  explained  above,  it 
should  not  be  used  as  a  limitation  upon  the  power  of  the  Secretary  of  Commerce 
to  promulgate  test  standards  which  he  finds  neces.sary  in  the  public  interest. 
Opportunity  for  hearing  or  conferences  of  all  parties  concerned  in  the  test  stand- 
ards would  still  be  available  under  the  Administrative  Procedure  Act,  and  without 
the  above-quoted  clause  suggested  for  deletion. 

commission's  support  of  legislation 

The  problem  of  highly  flammable  textile  merchandise  reaching  the  market  and 
being  purcha,sed  by  consumers  who  are  innocent  and  unaware  of  their  dangerous 
character  has  broken  out  in  cycles  and  has  led  to  a  series  of  instances  in  whicti 


Al73 

consumers  have  suffered  severe  burns  and  even  death.  The  Commission  under 
its  authority  to  act  in  prevention  of  unfair  methods  of  competition  and  unfair  or 
deceptive  acts  or  practices  in  commerce  under  the  Federal  Trade  Commission 
Act  has  proceeded  to  the  extent  of  its  powers  to  protect  the  public  in  respect  to 
such  hazardous  and  dangerous  merchandise.  Numerous  cases  have  been  investi- 
gated and  after  hearings  cease-and-desist  orders  were  issued  in  due  course  against 
parties  placing  such  fabrics  or  garments  in  the  channels  of  interstate  commerce 
made  in  such  way  as  to  be  highly  flammable  and  dangerous. 

The  Commission  does  not  have  authority  under  present  law  to  forestall  the 
introduction  of  these  products  into  the  channels  of  trade  but  can  only  proceed 
after  the  material  has  gotten  into  the  market.  Adequate  piotection  of  the 
public,  as  well  as  protection  of  business  itself  against  the  unscrupulous  competi- 
tion which  the  marketing  of  the  highly  dangerous  merchandise  may  generate, 
requires  legislation  along  the  general  line  of  H.  R.  2768  which  is  directed  to 
providing  a  means  of  forestalling  the  introduction  into  commerce  of  the  dangerous 
\»ierchandise. 

Once  the  merchandise  leaves  the  factory  it  quickly  becomes  so  scattered  into 
various  channels  of  trade  that  instances  of  burning  of  consumers  are  bound  to 
occur  because  of  the  inability  adequately  to  trace  the  articles  or  have  them 
removed  from  sale.  This  points  up  the  importance  of  the  prophylactic  character 
of  the  bill. 

In  our  opinion  passage  of  the  legislation,  subject  to  the  matters  suggested  above, 
will  go  far  toward  providing  necessary  protection  of  the  public,  as  well  as  protection 
of  those  merchants  or  dealers  who  in  instances  may  innocently  handle  the  goods 
in  ignorance  of  the  dangers  they  are  thereby  imposing  upon  their  customers. 

By  direction  of  the  Commission. 
Sincerely  yours, 

James  M.  Mead,  Chairman. 

N.  B. — Pursuant  to  regulations,  this  report  was  submitted  to  the  Bureau  of  the 
Budget  on  March  19,  1953,  and  on  March  20,  1953,  the  Commission  was  advised 
that  there  would  be  no  objection  to  the  submission  of  the  report  to  the  committee. 

James  M.  Mead,  Chairman. 

[Note. — A  similar  report  was  received  from  the  Federal  Trade  Commission  oji 
H.  R.  389,  a  bill  practically  identical  to  H.  R.  2768,  and  generallv  similar  to 
H.  R.  5069.]  "  

The  Secretary  of  Commerce, 

Washington  25,  April  15,  1953. 
Hon.  Charles  A.   Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  further  reply  to  your  communications 
of  February  10,  March  12  and  25,  1953,  requesting  the  views  of  this  Department 
with  respect  to  H.  R.  2768,  H.  R.  3851,  and  H.  R.  4159,  respectively,  bills  to 
prohibit  the  introduction  or  movement  in  interstate  commerce  of  articles  of 
wearing  apparel  and  fabrics  which  are  so  highly  flammable  as  to  be  dangerous 
when  worn  by  individuals,  and  for  other  purposes. 

We  believe  that  legislation  for  this  purpose  is  essential  for  the  protection  of  the 
public.  Recent  newspaper  accounts  of  loss  of  life  of  children  and  adults  caused 
by  ignition  of  clothing,  such  as  the  appropriately  designated  "e.xplosive  sweaters," 
make  out  a  case  for  the  need  for  regulation  in  this  field.  State  action  is  generally 
limited  to  regulation  at  the  point  of  sale  to  the  ultimate  user.  State  action  also 
falls  on  the  usually  innocent  retailer  rather  than  on  the  manufacturer  who,  in 
contrast  to  the  retailer,  is  in  a  position  to  know  of  the  potential  dangerous 
character  of  the  fabric  utilized  in  making  the  garments.  Because  of  the  inter- 
state traffic  in  these  materials,  Federal  regulation  appears  to  be  the  only  eff'ective 
means  of  eliminating  the  hazard. 

We  wish  to  invite  your  attention  to  the  fact  that  H.  R.  4159  and  H.  R.  3851 
provide  that  the  standard  of  flammability  shall  be  the  commercial  standard  now 
in  effect  and  any  modification  thereof  shall  be  made  in  accordance  with  presently 
existing  procedures  for  the  development  of  commercial  standards. 

The  assent  of  a  large  segment  of  the  aff"ected  industry  is  required  before  stand- 
ards are  placed  in  effect  or  modified  under  presently  existing  procedures.     Where 
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adherence  to  commercial  standards  is  purely  voluntary,  this  procedure  is  satis- 
factory. The  required  assent  to  modifications  of  the  standards  of  flammability 
by  a  substantial  number  of  the  persons  to  be  regulated  by  the  proposed  law 
raises  a  question  of  the  constitutionality  of  the  delegation  of  authority  to  establish 
modifications  in  the  standard.  The  applicable  law  is  not  clear.  In  any  event 
the  policy  involved  appears  subject  to  question. 

For  these  reasons,  H.  R.  2768,  which  does  not  require  industry  approval  of 
changes  in  the  present  standard,  is,  in  our  opinion,  preferable  if  certain  minor 
amendments  are  made  thereto. 

On  page  5,  line  22  should  read  "Commercial  Standard  CS191-53,  'Flammabihtv 
of  Cloth-". 

On  page  5,  line  24,  the  words  "shall  be  effective"  should  be  inserted  before  the 
period. 

On  page  6,  line  24,  the  first  word  should  read  "cause". 

On  page  10,  lines  5  and  6,  the  words  "under  the  presently  existing  procedures 
for  the  establishment  of  commercial  standards"  should  be  deleted  since  the 
present  procedures  for  estabhshing  standards  do  not  relate  to  the  furnishing  of 
guaranties. 

Subject  to  your  consideration  of  these  amendments,  the  Department  recom- 
mends enactment  of  H.  R.  2768. 

We  have  been  advised  by  the  Bureau  of  the  Budget  that  there  would  be  no 
objection  to  our  submission  of  this  letter. 

If  we  can  be  of  further  assistance  in  this  matter,  please  call  on  us. 
Sincerely  yours, 

C.  R.  Sheaffer, 
Assistant  Secretary  of  Commerce. 

iNoTE. — The  reported  bill  H.  R.  5069  is  generallv  similar  to  the  above-mentioned 
bills.] 


Department  of  Aorictjlture, 
Washington  25,  D.  C,  May  1,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives. 

Dear  Mr.  Wolverton:  This  is  in  response  to  your  request  of  February  10  for 
a  report  on  H.  R.  2768,  a  bill  to  prohibit  the  introduction  or  movement  in  inter- 
state commerce  of  articles  of  wearing  apparel  and  fabrics  which  are  so  highly 
flammable  as  to  be  dangerous  when  worn  by  individuals,  and  for  other  purposes. 

This  Department  has  an  interest  in  the  proposed  legislation  as  it  relates  to  the 
utilization  of  fibers  of  agricultural  origin  in  the  manufacture  of  yarns  and  fabrics 
used  in  clothing  and  as  it  relates  to  the  protection  of  the  public  from  dangerously 
flammable  materials. 

The  bill  would  impose  various  prohibitions  upon  the  manufacture  and  distribu- 
tion of  articles  of  wearing  apparel  and  fabrics  for  use  in  wearing  apparel  which  are 
so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals.  The  bill 
provides  that  the  Secretary  of  Commerce  shall  establish  test  methods,  procedures, 
and  standards  for  use  in  determining  high  flammability  within  the  meaning  of  the 
proposed  act  but  apparently  would  allow  the  use  of  the  present  Commercial 
Standard  for  Flammability  of  Clothing  Textiles  promulgated  by  the  Secretary  of 
Commerce  until  other  test  methods,  procedures,  and  standards  are  promulgated 
by  him  under  the  bill. 

The  development  of  an  impartial  standard  of  flammability  requires  measuring 
the  speed  of  burning  of  fabrics  and  its  correlation  with  associated  human  hazards 
involving  careful  scientific  experimentation  and  application  of  the  results.  The 
National  Bureau  of  Standards  in  the  Department  of  Commerce  has  already  given 
attention  to  procedures  and  standards  for  determining  the  rapid  and  intensive 
burning  of  wearing  apparel  and  fabrics,  and,  we  understand,  is  in  position  to  make 
recommendations  on  the  formulation  of  appropriate  test  methods,  procedures  and 
standards  for  determining  high  flammability.  Since  such  information  is  available, 
we  suggest  that  the  standard  of  flammability  be  defined  in  paragraph  2  of  section 
4,  and  that  the  last  paragraph  of  this  section  be  deleted.  If  this  suggestion  is 
adopted,  the  definition  of  commercial  standard  in  subsection  2  (i)  on  page  3  of  the 
bill  should  also  be  omitted. 

This  Department  recommends  that,  with  the  changes  specified  above,  this 
bill  be  given  favorable  consideration. 


Al75 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  program  of 
the  President  there  is  no  objection  to  the  submission  of  this  report. 
Sincerely  yours, 

E.  T.  Benson,  Secretary. 

[Note. — A  similar  report  was  received  from  the  Department  of  Aajriculture  on 
H.  R.  389,  a  bill  practicallv  identical  to  H.  R.  2768,  and  generally  similar  ta 
H.  R.  5069.] 


Board  of  Commissioners, 

District  of  Columbia, 

March  19,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

United  Stales  House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Wolverton:  The  Commissioners  have  for  report  H.  R.  389' 
and  2768,  83d  Congress,  substantially  similar  bills  to  prohibit  the  introduction  or 
movement  in  interstate  commerce  of  articles  of  wearing  apparel  and  fabrics  which 
are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals,  and  for 
other  purposes. 

The  Commissioners  are  of  the  view  that  the  proposed  legislation,  if  enacted, 
would  tend  to  prevent  such  occurrences  as  the  tragedies  occurring  in  1945  and 
1946,  involving  the  death  of  1  child  and  the  injury  of  3  others  as  the  result  of 
wearing  highly  flammable  cowboy  suits  having  fleecy,  brushed  rayon  pants. 
Further,  in  early  January  1952,  only  the  prompt  action  of  the  fire  marshal  of  the 
District  of  Columbia  coupled  with  widespread  publicity,  brought  to  the  attention 
of  the  public  the  great  danger  inherent  in  the  wearing  of  certain  sweaters  then 
being  sold  in  the  District  by  a  number  of  itinerant  vendors.  These  sweaters, 
of  a  highly  flammable,  almost  explosive  fabric,  were  similar  to  those  causing  injury 
elsewhere  in  the  United  States,  and  it  is  believed  that  had  the  fire  marshal  not 
acted  promptly,  these  sweaters  might  have  caused  injury,  and  perhaps  death,  to 
residents  of  the  District.  H.  R.  2768,  if  enacted,  would  tend,  it  is  believed,  to 
reduce  the  likelihood  of  such  sweaters,  and  similar  highly  flammable  apparel  and 
fabrics,  being  brought  inti  the  District  for  purposes  of  sale. 

The  Commissioners  desire  to  point  out  that  the  third  paragraph  of  section  4  of 
H.  R.  2768  appears  to  be  incomplete,  and  perhaps  should  be  completed  by  insert- 
ing, immediately  before  the  period  at  the  end  thereof,  a  comma  and  the  phrase 
"shall  be  applicable."  Further,  the  word  "cease"  appearing  in  line  24  of  page  6 
of  H.  R.  2768,  and  in  line  1  of  page  7  of  H.  R.  389,  probably  in  each  case  should 
read  "cause." 

H.  R.  2768,  with  its  reference  in  the  third  paragraph  of  section  4  to  the  pro- 
mulgation of  "Commercial  Standards  CS  191-53,  'Flammability  of  Clothing 
Textiles',"  as  compared  with  the  reference  in  the  same  paragraph  of  H.  R.  389  ta 
"Recommended  Commercial  Standard  for  Flammability  of  Clothing  Textiles, 
TS-5131,"  would  appear  to  supersede  H.  R.  389.  Accordingly,  the  Commis- 
sioners make  no  recommendation  with  respect  to  H.  R.  389,  but  recommend  the 
enactment  of  H.  R.  2768  as  being  in  the  welfare  of,  and  constituting  a  safeguard 
for,  the  residents  of  the  District  of  Columbia. 

As  you  requested  in  your  letter  of  January  12,  1953,  on  H.  R.  389,  and  of 
February  19,  1953,  on  H.  R.  2768,  this  report  is  being  submitted  in  sextuplicate, 
so  as  to  provide  three  copies  for  your  files  on  each  of  these  bills. 

The  Commissioners  have  been  advised  by  the  Bureau  of  the  Budget  that  there 
is  no  objection  on  the  part  of  that  office  to  submission  of  this  report  to  the  Congress. 
Very  sincerely  yours, 

F.  Joseph  Donohue, 
President,  Board  of  Commissioners,  District  of  Columbia. 

(Note. — The  reported  bill,  H.  R.  5069,  is  generally  similar  to  the  above- 
mentioned  bills.) 

Federal  Trade  Commission, 

April  9,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Chairman:  This  is  in  response  to  your  communication  of 
March  20,  1953,  requesting  report  and  comment  upon  H.  R.  3851  entitled  "A  bill 
to  prohibit  the  introduction  or  movement  in  interstate  commerce  of  articles  of 
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wearing  apparel  and  fabrics  which  are  so  highly  flammable  as  to  be  dangerous 
when  worn  by  individuals,  and  for  other  purposes"  (83d  Cong.,  1st  sess.). 

The  text  of  this  bill  is  in  large  part  identical  to  that  found  in  H.  R.  389  and 
H.  R.  2768,  as  to  which  we  have  heretofore  submitted  comment.  In  the  circum- 
stances, the  new  bill,  H.  R.  3851,  retains  csrtain  points  as  well  as  some  others 
which  we  believe  merit  careful  consideration  by  the  Congress.  Our  suggestions 
and  comments  in  regard  thereto  are  presented  below. 

We  wish,  however,  to  state  at  the  outset  that  the  problem  to  which  the  proposed 
legislation  is  directed  has  been  the  subject  of  much  attention  by  the  Commission. 
In  our  view  the  need  for  more  adequate  protection  of  the  public  against  the  hazards 
and  risks  arising  from  the  marketing  of  textile  merchandise  of  highly  flammable 
character  is  a  pressing  one. 

SCOPE  OF  H.  R.  3851 

(1)  It  will  be  noted  that  the  bill  in  its  scope  is  limited  to  certain  articles  of 
wearing  apparel  and  fabrics  which  are  intended  or  sold  for  use  in  wearing  apparel. 
Therefore,  such  items  as  blankets  for  children  and  adults,  bedspreads,  laprobes, 
upholsteries,  draperies,  stuffed  toys,  rugs,  and  household  textiles  generally  are  not 
covered  by  the  measure.  These  fabrics  used  in  the  home  can  be  highly  flammable 
and  involve  much  danger  to  individual  safety  in  their  customary  use  which  is  in 
close  contact  with  persons  in  the  family.  They  may  be  especially  hazardous  to 
small  children  and  elderly  persons  who,  it  may  be  assumed,  are  not  able  to  act 
with  as  much  speed  or  agility  for  protecting  themselves  in  the  event  of  fire  as  are 
the  normal,  active,  in-between  ages. 

Exclusion  of  these  textiles,  therefore,  presents  a  serious  question  as  to  whether 
the  bill  should  be  enlarged  in  its  scope  so  as  to  be  applicable  to  such  household  or 
family  textiles  when  they  are  so  highly  flammable  as  to  be  seriously  dangerous 
to  individuals  in  their  ordinary  use  in  the  home. 

We  feel  that  these  additional  items  when  made  of  dangerously  flammable 
materials  should  not  be  excluded  from  the  bill  unless  the  committee  prefers  to 
have  them  treated  in  separate  legislation.  This  might  well  be  deemed  by  the 
committee  to  be  a  desirable  course  to  follow  in  view  of  the  apparent  need  of  having 
at  least  partial  coverage  speedily  enacted  into  law. 

(2)  With  respect  to  the  exception  provided  in  section  2  (d)  of  "hats,  gloves^ 
and  footwear,"  it  is  noted  that  such  is  Umited  by  provisos.  In  previous  con- 
sideration of  legislation  of  this  type  we  had  suggested  restrictions  of  the  character 
set  forth  in  these  provisos.  Unless  restricted  at  least  to  the  extent  thereby 
attempted,  the  exemption  of  hats,  gloves,  and  footwear,  it  appears,  would  in 
instances  leave  the  public  exposed  to  the  dangers  against  which  the  bill  is  intended 
to  afford  protection. 

Without  the  limiting  provisions,  such  wearing  apparel  as  hoods,  baby  bonnets^ 
head  scarves,  and  types  of  headwear  which  cover  the  neck,  face,  or  shoulders, 
are  likely  to  be  excluded  from  the  law,  although  when  made  of  fabrics  which  under 
the  standards  of  the  bill  exhibit  rapid  and  intense  burning,  they  can  present 
hazards  of  most  serious  consequence.  For  the  same  reason  the  limitations  also 
properly  prevent  an  exception  being  accorded  to  gloves  which  are  very  long  or 
are  part  of  another  garment,  to  hosiery,  and  to  types  of  footwear  that  form  part 
of  another  article  of  wearing  apparel.  In  the  event  of  their  becoming  ignited 
these  articles  present  difficulty  with  respect  to  the  possibility  of  their  quick  removal 
from  the  person.  Such  factor  is  of  considerable  importance  since  avoidance  of 
dangerous  burns  depends  in  large  measure  upon  the  ease  and  speed  with  which 
the  garment  can  be  taken  off  by  the  wearer. 

While  not  wholly  removing  the  exemption  of  hats,  gloves,  and  footwear,  we 
believe  the  provisos  set  forth  in  section  2  (d)  are  necessary  to  afford  certain 
reasonable  limitation  of  the  character  mentioned  in  the  interest  of  protecting 
the  consumer. 

(3)  Among  further  exemptions  from  the  measure  is  that  of  "fiber,  filament, 
or  yarn"  as  provided  in  section  2  (e).  Textiles  within  this  exempt  class  are  used 
extensively  for  hand  knitting  and  making  into  garments  in  the  home.  The 
hand  knitting  of  sweaters  for  children  and  grownups,  and  other  use  of  yarns 
and  filaments  in  connection  with  family-made  garments  or  articles  are  not  un- 
common. It  appears  that  materials  in  this  class,  especially  those  of  the  rather 
loose  or  soft  type,  can  be  of  highly  flammable  and  hazardous  character. 

In  the  circumstances  it  is  our  view  that  the  exception  of  fiber,  filaments,  and 
yarns  contained  in  section  2  (e)  should  be  removed  so  that  the  measure  will  not 
exempt  from  its  scope  those  filaments  and  yarns  sold  to  ultimate  consumers  for 
home  knitting  or  making  into  garments  which  in  their  normal  and  intended 
construction  and  use  are  so  highly  flammable  as  to  be  dangerous  to  individuals. 
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The  ordinary  yarns  or  filaments  widely  used  in  the  home,  and  which  are  not 

of  such  highly  flammable  and  dangerous  character,  would  not  be  disturbed  by 

removal   of   this   exemption   because   the   restrictions   imposed   by   the   bill   are 

ntended  to  apply  only  to  the  materials  which  exhioit  such  rapid  and  intense 

burning  as  to  be  dangerous  when  worn  by  individuals. 

STANDARD    OF    FLAMMABILITY 

(4)  Section  4  of  the  bill  specifies  the  Commercial  Standard  CS  191-53  as  the 
required  test  for  dividing  between  those  fabrics  and  articles  of  wearing  apparel 
which  are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals, 
and  those  which  are  not.  This  commercial  standard  was  developed,  according 
to  our  understanding,  by  the  industry  under  the  procedures  of  the  Department 
of  Commerce  and  the  National  Bureau  of  Standards. 

The  efficacy  of  the  entire  legi  =-,lation  under  the  language  of  the  bill  would  depend 
upon  whether  or  not  this  standard  is  in  fact  adequate  from  the  standpoint  of 
affording  due  protection  of  the  consuming  public.  It  provides,  for  example,  that 
if,  after  the  fabric  has  been  dry-cleaned  and  washed,  4  seconds  or  more  are  required 
to  burn  it  a  di-stance  of  6  inches  when  placed  at  a  45°  angle  in  a  draftproof  venti- 
lated cabinet,  that  fabric  shall  not  be  considered  under  the  ban  of  the  test  and 
consequently  not  under  the  control  of  this  bill.  It  will  be  noted  that  the  line  of 
demarcation  between  the  good  and  the  bad,  in  respect  to  flammability,  is  so 
finely  drawn  that  1  second  of  burning  determines  whether  or  not  the  article  is  of 
a  dangerous  character. 

As  indicated  the  terms  of  the  staidard  specifically  provide  that  the  fabric  shall 
be  evaluated  on  the  basis  of  its  first  having  undergone  dry-cleaning  and  washing. 
Dangerously  flammable  sweaters  which  gave  rise  to  a  rash  of  burnings  in  different 
parts  of  the  country  and  against  which  the  Commission  has  proceeded  u  .der  the 
limited  powers  n.ow  available  to  it,  involve  cases  which  took  place  before  the 
sweaters  were  washed  or  dry-cleaned.  For  the  most  part,  consumers  do  not  wash 
or  dry-clean  new  garments  until  after  they  have  been  worn  for  a  considerable 
period  of  time.  Therefore,  the  hazards  that  should  be  guarded  against  not  only 
are  those  which  take  place  after  washing  and  dry-cleaning,  but  also  the  dangers 
and  risks  involved  in  wearing  the  garment  before  it  has  been  dry-clear.ed  or 
washed.  There  may  be  a  serious  question  in  the  circumstances  as  to  whether  the 
test  procedure  of  the  standard  is  realistically  adjusted  to  conditions  applicable  to 
the  consumer  in  his  normal  use  of  the  garment. 

We  feel  that  the  standard  of  flammability  fixed  should  necessarily  be  one  that 
is  found  to  be  adequate  to  afford  that  due  protection  of  the  consumer  which  it  is 
the  purpose  of  the  legi  lation  to  achieve.  While  the  commercial  standard  specified 
has  been  promulgated  by  the  Department  of  Commerce,  it  is  our  understanding 
that  this  does  not  constitute  a  finding  or  ruling  either  by  the  National  Bureau  of 
Standards  or  by  the  Secretary  of  Commerce  that  in  their  opinion  such  standard  '« 
adenuate  from  the  standpoint  of  the  public. 

We  regard  the  necessity  of  making  this  finding  of  adequacy  in  the  public  interest 
as  highly  important. 

The  working  ovit  of  a  proper  test  method  involves  technical  skills  and  the  opera- 
tion of  scientific  apparatus,  and  we  are  of  the  opinion  that  the  scientific  and  tech- 
nical facilities  available  in  the  National  Bureau  of  Standards  in  the  Department 
of  Commerce  should  be  utilized  for  making  the  official  finding  and  ruling  of  ade- 
quacy of  whatever  test  method  is  to  be  sanctioned  by  law  as  determinative. 

(5)  Further,  it  is  provided  in  section  4  (b)  of  H.  R.  3851  that  when  in  his 
opinion  the  protection  of  the  public  interest  so  requires,  the  Secretary  of  Com- 
merce is  authorized  to  modify  or  supplement  the  test  standard  of  flammability, 
provided  he  follows  the  procedure  used  in  setting  up  Commercial  Standard 
191-53.  This  requirement  would  prohibit  the  Secretary  of  Commerce  from 
modifying  or  supplementing  the  test  unless  he  obtained  the  consent  of  65  percent 
of  the  industry  or  at  least  of  a  majority,  which  is  a  requirement  of  the  commercial 
standard  procedure.  Such  presents  an  unprecedented  situation  of  having  the 
standard  of  legality  or  illegality  under  a  penal  and  civil  statute  turn  upon  the 
consent  of  the  industry  to  which  the  legislation  applies. 

The  duty  of  the  Secretary  of  Commerce  to  determine  appropriate  and  ade- 
quate test  standards  is  highly  important  and  should  not  in  our  opinion  be  sub- 
jected to  a  veto  by  the  industry  but  should  be  controlled  by  what  is  necessary  for 
proper  protection  of  the  public  interest.  Under  the  proposed  legislation  the 
public's  protection  against  dangerously  flammable  textile  depends  almost  wholly 
upon  the  adequacy  of  the  test  method  sanctioned  by  the  law. 
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We  suggest  in  the  circumstances  that  the  proviso  in  section  4  (b)  be  deleted. 
A  requirement  for  extending  opportunity  for  hearing  and  consultation  with  the 
industry  and  all  parties  concerned  when  issuing,  modifying,  or  supplementing 
the  test  standards  remains  available  under  the  Administrative  Procedure  Act. 

Section  2  (i),  among  the  definitions  in  the  bill,  should  also  be  deleted  as  super- 
fluous since  the  commercial  standard  mentioned  is  fully  and  effectively  identified 
in  section  4. 

GUARANTIES 

(6)  The  guaranty  provisions  contained  in  section  8  of  H.  R.  3851  are  consider- 
ably diffeient  from  those  contained  in  the  corresponding  sections  of  H.  R.  389 
and  H.  R.  2768  previouslv  presented.  Under  H.  R.  3851  the  guarantor  would 
not  as  provided  in  the  other  bills  guarantee  that  the  product  is  safe  under  Ihe  test 
specified  or  that  it  is  not  so  highly  flammable  as  to  be  dangerous  to  individuals 
when  worn.  It  would  merely  warrant  in  effect  "that  reasonable  and  representa- 
tive tests"  have  been  made  and  that  these  show  the  specific  type  of  fabric  when 
tested  under  the  standard  "was  not  higiily  flammable  within  the  meanmg  of 

section  3."  .    .        ,        ,      .       ^         j 

Fabrics  are  produced  and  sold  in  large  bolts  contammg  hundreds  ot  yards. 
It  is  generally  contended  that  the  test  applied  to  one  or  more  parts  of  such  fabric 
may  indicate  it  is  not  highly  flammable,  whereas  tests  of  various  other  parts  of 
the  same  bolt  of  fabric  may  show  it  to  be  highly  flammable  and  dangerous.  If 
tests  made  happen  not  to  touch  the  lattei  parts  or  yardage  of  the  bolt,  garments 
made  therefrom  will  necessarily  be  highly  flammable  and  dangerous  and  yet 
will  reach  the  public  under  an  approved  guaranty. 

In  the  circumstances  of  these  variables  and  the  debatable  pomt  of  what  shall 
constitute  reasonable  and  representative  tests,  there  is  serious  doubt  that  the 
guaranty  could  afford  much  assurance  of  safety  of  the  product  although  it  would 
accord  immunity  from  the  act  to  all  subsequent  processors,  manufacturers,  dis- 
tributors, and  dealers.  . 

A  further  point  aiizes  from  the  insertion  in  section  5  respecting  the  enforce- 
ment power  against  a  false  guaranty.  Enforcement  is  thereby  restricted  to  pre- 
vention of  "knowingly  issuing  a  false  guaranty."  It  would  be  most  difficult, 
if  not  impossible,  for  the  administering  agency  to  sustain  the  burden  of  proving 
the  fact  of  "knowhngly"  issuing  a  false  guaranty  and  of  showing  that  the  manu- 
facTuier  has  not  within  the  confines  of  his  plant  or  elsewhere  subjected  the  fabric 
to  "reasonable  and  representative  tests,"  which  is  all  the  guaranty  asserts. 

Such  provisions  of  the  bill  are  materially  unlike  those  heretofore  enacted  m 
rather  comparable  situations,  namely,  the  Wool  Products  Labehng  Act  of  1939 
(15  U.  S.  C.  A.  68),  the  Fur  Products  Labeling  Act  passed  in  1951  (15  U.  b.  U.  A. 
69),  and  the  Food,  Drug,  and  Comestic  Act  of  1938  (20  U.  S.  C.  A.  331  (h), 

333  (c)). 

Under  these  statutes,  to  obtain  the  immunity  which  the  guaranty  provisions 
afford  throughout  the  channels  of  trade,  the  party  who  desires  to  exercise  his 
optional  right  of  using  a  guaranty  is  required  to  specifically  warrant  the  product 
to  be  of  a  type  which  meets  the  requirements  of  the  law.  These  laws  also  provide 
definite  and  specific  authority  for  civil  enforcement  against  a  party  who  gives  a 
false  guaranty,  leaving  to  the  criminal  provision  the  offense  of  willful  falsification. 
Similarly  adequate  enforcement  authority  is  lacking  in  H.  R.  3851. 

'Ihe  guarantv  provisions  used  in  the  Wolverton  bill,  H.  R.  2768,  and  in  the 
earlier  Canfield  bill,  H.  R.  389,  follow  in  substance  those  found  in  the  above- 
mentioned  statutes.  We  believe  theni  to  be  preferable  and  it  is  therefore  sug- 
gested that  the  guaranty  section  in  the  Wolverton  bill,  H.  R.  2768,  or  that  appear- 
ing in  H.  R.  389  which  is  identical,  be  used  with,  however,  omission  after  the  word 
"establishes"  of  the  inapplicable  clause,  "under  the  presently  existing  procedures 
for  the  establishment  of  commercial  standards."  As  so  recommended  the  section 
would  then  read: 

GUARANTY 

"Sec.  8.  (a)  No  person  shall  be  guilty  under  section  3  if  he  establishes  a  guaranty 
received  in  good  faith  signed  by  and  co  .taining  tnc  name  and  address  of  the  person 
residing  in  the  United  States  by  whom  the  wearing  apparel  or  fabric  guaranteed 
was  manufactured  or  from  whom  it  was  received,  that  said  wearing  apparel  or 
fabric  is  not  so  highly  flammable  as  to  be  dmgerous  when  worn  by  individuals 
under  the  provisions  of  this  act.  Such  guaranty  shall  be  either  (1)  a  separate 
guaranty  specifically  designating  the  wearing  apparel  or  fabric  guaranteed,  in 
which  case  it  may  be  on  the  invoice  or  other  paper  relating  to  such  wearing 
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apparel  or  fabric;  or  (2)  a  continuing  guaranty  filed  with  the  Commission  appli- 
cable to  any  wearing  apparel  or  fabric  handled  by  a  guarantor,  in  such  form  as 
the  Commission  by  rules  or  regulations  may  nrescribe. 

"(b)  It  shall  be  unlawful  for  any  person  to  furnish,  with  respect  to  any  wearing 
apparel  or  fabric,  a  false  giaranty  (except  a  p  r>on  relying  upon  a  guaranty  to  the 
same  effect  received  in  good  faith  signed  by  and  containing  the  name  and  address 
of  the  person  residing  in  the  United  States  by  whom  the  wearing  apparel  or  fabric 
guaranteed  was  manufactured  or  from  whom  it  was  received)  with  reason  to 
believe  the  wearing  apparel  or  fabric  falsely  guaranteed  may  be  introduced, 
sold,  or  transported  in  commerce,  and  any  person  who  violates  the  provisions  of 
this  subsection  is  guilty  of  an  unfair  method  of  competition,  and  an  unfair  or 
deceptive  act  or  practice,  in  commerce  within  the  meaning  of  the  Federal  Trade 
Commission  Act." 

Such  suggested  amendment  also  requires  restoration  of  the  designation  "or 
8  (b)"  to  section  7  immediately  after  the  clause  "Any  person  who  willfully  violates 
section  3". 

Correspondingly,  the  designation  "or  8  (b)"  should  be  inserted  in  section  5  (b) 
in  lieu  of  the  clause  "or  from  knowingly  issuing  a  false  guaranty  under  section  8". 

In  relation  to  the  subject  is  should  be  noted  that  the  issuance  of  a  guaranty  is 
not  a  requirement,  but  is  an  optional  right  accorded  to  the  manufacturer  or  seller 
by  which  he  may,  if  he  so  desires,  confer  immunity  upon  those  who  subsequently 
handle  his  product  in  the  course  of  trade.  It  appears  highly  important,  especially 
in  view  of  the  immunity  conferred,  that  these  provisions  contain  adequate  safe- 
guards against  the  possibilities  of  grave  injuries  resulting  from  articles  of  highly 
flammable  goods  sold  to  the  public  as  made  of  so-called  guaranteed  fabrics. 

commission's  support  of  legislation 

The  problem  of  dangerously  flammable  textiles  reaching  the  market  and  being 
purchased  by  consumers  who  are  innocent  and  unaware  of  their  dangerous  char- 
acter has  broken  out  in  cycles  and  has  led  to  a  series  of  instances  in  which  con- 
sumers have  suff'ered  severe  burns  and  even  death.  The  Commission,  pursuant  to 
its  authority  to  act  in  prevention  of  unfair  methods  of  competition  and  unfair  or 
deceptive  acts  or  pradices  in  commerce  under  the  Federal  Trade  Commission 
Act,  has  proceeded  to  the  extent  of  its  powers  to  protect  the  public  in  respect  to 
such  hazardous  and  dangerous  merchandise.  Numerous  cases  have  been  in- 
vestigated and  after  hearings  cmse  and  desist  orders  were  issued  in  due  course 
against  parties  placing  fabrics  or  garments  in  the  channels  of  interstate  commerce 
made  in  such  way  as  to  be  highly  flammab'e  and  dangerous. 

The  Commission  does  not  have  authority  under  present  law  to  forestall  the 
introduction  of  these  products  into  the  channels  of  trade,  but  can  only  proceed 
after  the  material  has  gotten  into  the  market.  Adequate  protection  of  the  public, 
as  well  as  protection  of  business  itself  against  the  unscrupulous  competition  which 
the  marketing  of  the  highly  dangerous  merchandise  may  generate,  requires  legis- 
lation directed  to  the  purpose  expressed  in  H.  R.  3851  of  providing  a  means  to 
forestall  the  introduction  into  commerce  of  the  dangerous  merchandise. 

Once  the  merchandise  leaves  the  factory  it  quickly  becomes  so  scattered  into 
various  channels  of  trade  that  instances  of  burning  of  consumers  are  bound  to 
occur  because  of  the  inability  adequately  to  trace  the  articles,  or  have  them 
removed  from  sale.  This  points  up  the  importance  of  the  prophylactic  character 
of  the  bill. 

We  are  of  the  opinion  that  passage  of  the  legislation  amended  to  cover  the 
matters  suggested  above  will  go  far  toward  providing  necessary  protection  of  the 
public,  as  well  as  protection  of  those  merchants  or  dealers  who  in  instances  may 
innocently  handle  the  goods  in  ignorance  of  the  dangers  they  are  thereby  imposing 
upon  their  customers. 

By  direction  of  the  Commission. 
Sincerely  yours, 

James  M.  Mead,  Acting  Chairman. 

N.  B. — Pursuant  to  regulations,  this  report  was  submitted  to  the  Bureau  of  the 
Budget  on  April  9,  1953,  and  on  April  15,  1953,  the  Commission  was  advised  that 
there  would  be  no  objection  to  the  submission  of  the  report  to  the  committee. 

Edward  F.  Howrey,   Chairman. 

(Note. — An  identical  report  was  received  from  the  Federal  Trade  Commission 
on  H.  R.  4159,  a  bill  identical  to  H.  R.  3851.) 
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Department  of  Agriculture, 
Washington  25,  D.  C,  May  1,  1953. 
Hon.  Charles  A.  Wolverton, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives. 

Dear  Mr.  Wolverton:  This  is  in  response  to  your  request  of  March  12,  1953, 
for  a  report  on  H.  R.  3851,  a  bill  to  prohibit  the  introduction  or  movement  in 
interstate  commerce  of  articles  of  wearing  apparel  and  fabrics  which  are  so  highly 
flammable  as  to  be  dangerous  when  worn  by  indi\iduals,  and  for  other  purposes. 

This  Department  has  an  interest  in  the  proposed  legislation  as  it  relates  to  the 
utilization^  of  fibers  of  agricultural  origin  in  the  manufacture  of  yarns  and  fabrics 
used  in  clothing  and  as  it  relates  to  the  protection  of  the  public  from  dangerously 
flammable  materials. 

This  bill  would  impose  various  prohibitions  upon  the  manufacture  and  distribu- 
tion of  articles  of  wearing  apparel,  smd  fabrics  for  use  in  wearing  apparel,  which 
are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals.  The  bill 
provides  for  the  use  of  commercial  standards  promulgated  by  the  Secretary  of 
Commerce  for  determining  high  flamraability  uj  der  the  act. 

The  development  of  an  impartial  standard  of  flammability  requires  measuring 
the  speed  of  bun  ing  of  fabrics  and  its  correlation  with  associated  human  hazards 
involving  careful  scientific  experimentation  and  application  of  the  results.  The 
National  Bureau  of  Standards  in  the  Department  of  Commerce  has  already  given 
attention  to  procedures  and  standards  for  determining  the  rapid  and  intensive 
burning  of  wearing  apparel  and  fabrics,  and,  we  understand,  is  in  position  to  make 
recommendations  on  the  formulation  of  appropriate  test  methods,  procedures,  and 
stanc'A'-dS  for  determij?iing  high  flammabilit}-.  Since  such  information  is  avail- 
able, we..suggest  that  the, standard  of  flammability  be  defined  in  paragraph  (a), 
section  4,  and  that  paragraph  (b)  of  this  section  be  deleted. 

This  Department  recommends  that,  with  the  changes  specified  above,  this  bill 
be  given  favorable  consideration. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  program  of 
the  Pre-idf  nt,  there  is  no  objection  to  the  submission  of  this  report. 
Sincerely  yours, 

E.  T.  Benson,  Secretary. 

(Note. — An  identical  report  was  r^cei-'-ed  from  the  Department  of  Agriculture 
on  H.  R.  4159,  a  bill  identical  to  H.  R.  3851.) 

The  following  letter  was  received  from  the  Justice  Department 

on  the  similar  Senate  bill,  S.  715: 

Department  of  Justice, 
Washington,  D.  C,  April  14,  1953. 
Hon.  Charles  W.  Tobey, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
United  States  Senate,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  the  views  of  the 
Department  of  Justice  concerning  the  bill  (S.  715)  to  prohibit  the  introduction  or 
movement  in  interstate  commerce  of  articles  of  wearing  apparel  and  fabrics  which 
are  so  highly  flammable  as  to  be  dangerous  when  worn  by  individuals,  and  for 
other  purposes. 

The  bill  would  provide  that  the  manufacture,  sale,  importation,  or  transporta- 
tion in  commerce  of  highly  flammable  wearing  apparel  or  fabric  shall  be  unlawful 
and  an  unfair  method  of  competition  and  an  unfair  and  deceptive  act  or  practice 
in  commerce  under  the  Federal  Trade  Commission  Act.  The  Secretary  of  Com- 
merce would  be  directed  to  establish  and  promulgate  test  methods,  procedures,  and 
standards  of  flammability  to  be  applicable  under  the  bill.  The  Federal  Trade 
Commission  would  be  charged  with  the  administration  and  enforcement  of  the 
provisions  of  the  measure  and  also  with  respect  to  condemnation  and  injunction 
proceedings  thereunder.  The  bill  would  protect  any  person  who  establishes  a 
guaranty  received  in  good  faith  from  the  person  by  whom  an  article  is  manufac- 
tured that  said  article  is  not  so  highly  flammable  as  to  be  dangerous  under  the 
provisions  of  the  measure.  Violations  of  the  bill  would  be  deemed  a  misdemeanor 
punishable  by  a  fine  of  not  more  than  $5,000  or  imprisonment  for  not  more  than  1 
year  or  both. 

The  Department  of  Justice  is  in  full  accord  with  the  proposal  to  reduce  the  haz- 
ards of  flammable  material,  especially  wearing  apparel.  There  are  certain 
features  of  the  bill  here  under  consideration,  however,  which  the  Department 
deems  objectionable. 
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It  is  suggested  that  the  injunction  and  condemnation  proceedings  provided  for 
under  section  6  of  the  bill  should  be  instituted  and  conducted  by  the  Departniejit 
of  Justice  rather  than  the  Federal  Trade  Commission.  Under  other  statutes  of 
this  type,  such  proceedings  are  instituted  by  the  United  States  attorneys  acting 
under  authority  of  the  Attorney  General.  To  provide  for  the  conduct  of  such 
proceedings  elsewhere  would  mean  a  wasteful  overlapping  of  functions  at  the 
expense  of  economy  and  efficiency. 

It  is  also  suggested  that  the  word  "willfully"  should  be  deleted  from  section  7 
which  provides  penalties  for  violations  of  the  act.  Legislation  of  this  nature  is 
designed  to  protect  the  ui.wary  purchaser  and  the  innocent  consumer,  and  the 
violator  of  the  act  who  is  in  a  position  to  know  the  quality  and  characteristics  of 
the  product  should  be  held  hable  regardless  of  intent.  A  similar  burden  is  placed 
on  those  who  come  within  the  purview  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  the  Meat  Inspection  Act,  and  other  regulatory  statutes  designed  to  protect 
the  consumer.      (See  United  Strtes  v.  Dott^rwcich  (320  U.  S.  277).) 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub- 
mission of  this  report. 
Sincerely, 

William  P.  Rogers, 
Deputy  Attorney  General. 
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WOOL  PRODUCTS  LABELING  ACT 

OF  1939 

[Public  No.  850,  76th  Congress,  approved  October  14, 
1940  (54  Stat.  1128;  15  U.S.C.  68).] 

AN  ACT  To  protect  producers,  manufacturers,  distributors,  and  con- 
sumers from  the  unrevealed  presence  of  substitutes  and  mixtures  In 
spun,  woven,  knitted,  felted,  or  otherwise  manufactured  wool  products, 
and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representa- 
tives of  tlie  United  States  of  America  in  Congress  assem- 
bled, That  this  Act  may  be  cited  as  the  "Wool  Products 
Labeling  Act  of  1939." 

DEETNiriONS  (54  Stat.  1128;  15  U.S.C.  58).^ 

Sec.  2.  As  used  in  this  Act — 

(a)  The  term  "person"  means  an  individual,  partner- 
ship, corporation,  association,  or  any  other  form  of  busi- 
ness enterprise,  plural  or  singular,  as  the  case  demands. 

(b)  The  term  "wool"  means  the  fiber  from  the  fleece 
of  the  sheep  or  lamb  or  hair  of  the  Angora  or  Cashmere 
goat  (and  may  include  the  so-called  speciality  fibers  from 
the  hair  of  the  camel,  alpaca,  llama,  and  vicuna)  which 
has  never  been  reclaimed  from  any  woven  or  felted  wool 
product. 

(c)  The  term  "reprocessed  wool"  means  the  resulting 
fiber  when  wool  has  been  woven  or  felted  into  a  wool 
product  which,  without  ever  having  been  utilized  in  any 
way  by  the  ultimate  consumer,  subsequently  has  been 
made  into  a  fibrous  state. 

(d)  The  term  "reused  wool"  means  the  resulting  fiber 
when  wool  or  reprocessed  wool  has  been  spun,  woven, 
knitted,  or  felted  into  a  wool  product  which,  after  hav- 
ing been  used  in  any  way  by  the  ultimate  consumer,  sub- 
sequently has  been  made  into  a  fibrous  state. 

(e)  The  term  "wool  products"  means  any  product,  or 
any  portion  of  a  product,  which  contains,  purports  to 


1  The  citations  that  follow  the  captions  in  the  Act  are  additions  thereto 
made  by  the  editors  of  this  compilation. 
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contain,  or  in  any  way  is  represented  as  containing  wool, 
reprocessed  wool,  or  reused  wool. 

(f)  The  term  "Commission'-  means  the  Federal  Trade 
Commission. 

(g)  The  term  "Federal  Trade  Commission  Act"  means 
the  Act  of  Congress  entitled  "An  Act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes,"  approved  September  26,  1914,  as 
amended,  and  the  Federal  Trade  Commission  Act  ap- 
proved March  21, 1938. 

(h)  The  term  "commerce"  means  commerce  among  the 
several  States  or  with  foreign  nations,  or  in  any  Terri- 
tory of  the  United  States  or  in  the  District  of  Columbia, 
or  between  any  such  Territory  and  another,  or  between 
any  such  Territory  and  any  State  or  foreign  nation,  or 
between  the  District  of  Columbia  and  any  State  or  Ter- 
ritory or  foreign  nation. 

(i)  The  term  "Territory"  includes  the  insular  posses-   "Territory.' 
sions  of  the  United  States  and  also  any  Territory  of  the 
United  States. 


"Commerce." 


MISBRANDING  DECLARED  ITNLAWTUL  (54  Stat. 
1129;  15U.S.C.  68a). 

Sec.  3.  The  introduction,  or  manufacture  for  introduc- 
tion, into  commerce,  or  the  sale,  transportation,  or  distri- 
bution, in  commerce,  of  any  wool  product  which  is 
misbranded  within  the  meaning  of  this  Act  or  the  rules 
and  regulations  hereunder,  is  unlawful  and  shall  be  an 
unfair  method  of  competition,  and  an  unfair  and  decep- 
tive act  or  practice,  in  commerce  under  the  Federal  Trade 
Commission  Act ;  and  any  person  who  shall  manufacture 
or  deliver  for  shipment  or  ship  or  sell  or  offer  for  sale 
in  commerce,  any  such  wool  product  which  is  misbranded 
within  the  meaning  of  this  Act  and  the  rules  and  regu- 
lations hereunder  is  guilty  of  an  unfair  method  of  com- 
petition, and  an  unfair  and  deceptive  act  or  practice,  in 
commerce  within  the  meaning  of  the  Federal  Trade 
Commission  Act. 

This  section  shall  not  apply — 

(a)  To  any  common  carrier  or  contract  carrier  in 
respect  to  a  wool  product  shipped  or  delivered  for  ship- 
ment in  commerce  in  the  ordinary  course  of  its  business; 
or 
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( b )  To  any  person  manufacturing,  delivering  for  ship- 
ment, shipping,  selling,  or  offering  for  sale,  for  exporta- 
tion from  the  United  States  to  any  foreign  country  a 
wool  product  branded  in  accordance  with  the  specifica- 
tions of  the  purchaser  and  in  accordance  with  the  laws 
of  such  country. 

MISBRANDED  WOOL  PRODUCTS   (54  Stat.  1129;   15 

U.S.C.  68b). 

Sec.  4.  (a)  A  wool  product  shall  be  misbranded — 

(1)  If  it  is  falsely  or  deceptively  stamped,  tagged, 
labeled,  or  otherwise  identified. 

(2)  If  a  stamp,  tag,  label,  or  other  means  of  identifica- 
tion, or  substitute  therefor  under  section  5,  is  not  on  or 
affixed  to  the  wool  product  and  does  not  show — 

(A)  the  percentage  of  the  total  fiber  weight  of  the 
wool  product,  exclusive  of  ornamentation  not  ex- 
ceeding 5  per  centum  of  said  total  fiber  weight,  of  (1) 
wool;  (2)  reprocessed  wool;  (3)  reused  wool;  (4) 
each  fiber  other  than  wool  if  said  percentage  by 
weight  of  such  fiber  is  5  per  centum  or  more;  and 
(5)  the  aggregate  of  all  other  fibers :  Provided^  That 
deviation  of  the  fiber  contents  of  the  wool  product 
from  percentages  stated  on  the  stamp,  tag,  label,  or 
other  means  of  identification,  shall  not  be  misbrand- 
ing under  this  section  if  the  person  charged  with 
misbranding  proves  such  deviation  resulted  from 
unavoidable  variations  in  manufacture  and  despite 
the  exercise  of  due  care  to  make  accurate  the  state- 
ments on  such  stamp,  tag,  label,  or  other  means  of 
identification. 

(B)  the  maximum  percentage  of  the  total  weight 
of  the  wool  product  of  any  nonfibrous  loading,  filling, 
or  adulterating  matter. 

(C)  the  name  of  the  manufacturer  of  the  wool 
product  and/or  the  name  of  one  or  more  persons 
subject  to  section  3  with  respect  to  such  wool  product. 

(3)  In  the  case  of  a  wool  product  containing  a  fiber 
other  than  wool,  if  the  percentages  by  weight  of  the  wool 
contents  thereof  are  not  shown  in  words  and  figures 
plainly  legible. 

(4)  In  the  case  of  a  wool  product  represented  as  wool, 
if  the  precentages  by  weight  of  the  avooI  content  thereof 
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are  not  shown  in  words  and  figures  plainly  legible,  or  if 
the  total  fiber  weight  of  such  wool  product  is  not  100  per 
centum  wool  exclusive  of  ornamentation  not  exceeding  5 
per  centum  of  such  total  fiber  weight. 

(b)  In  addition  to  information  required  in  this  section, 
the  stamp,  tag,  label,  or  other  means  of  identification,  or 
substitute  therefor  under  section  5,  may  contain  other 
information  not  violating  the  provisions  of  this  Act  or 
the  rules  and  regulations  of  the  Commission. 

(c)  If  any  person  subject  to  section  3  with  respect  to 
a  wool  product  finds  or  has  reasonable  cause  to  believe 
its  stamp,  tag,  label,  or  other  means  of  identification,  or 
substitute  therefor  under  section  5,  does  not  contain  the 
information  required  by  this  Act,  he  may  replace  same 
with  a  substitute  containing  the  information  so  required. 

(d)  This  section  shall  not  be  construed  as  requiring 
designation  on  garments  or  articles  of  apparel  of  fiber 
content  of  any  linings,  paddings,  stiffening,  trimmings, 
or  facings,  except  those  concerning  which  express  or 
implied  representations  of  fiber  content  are  customarily 
made,  nor  as  requiring  designation  of  fiber  content  of 
products  which  have  an  insignificant  or  inconsequential 
textile  content:  Provided^  That  if  any  such  article  or 
product  purports  to  contain  or  in  any  manner  is  repre- 
sented as  containing  wool,  this  section  shall  be  applicable 
thereto  and  the  information  required  shall  be  separately 
set  forth  and  segregated. 

The  Commission,  after  giving  due  notice  and  opportu- 
nity to  be  heard  to  interested  persons,  may  determine  and 
publicly  announce  the  classes  of  such  articles  concerning 
which  express  or  implied  representations  of  fiber  content 
are  customarily  made,  and  those  products  which  have  an 
insignificant  or  inconsequential  textile  content. 

AFFIXING  OF  STAMP,  TAG,  LABEL,  OR  OTHER  IDEN- 
TIFICATION (54  Stat.  1130;  15  U.S.C.  68c). 

Sec.  5.  Any  person  manufacturing  for  introduction,  or  j^?^j^°^.  ^^ 
first  introducing  into  commerce  a  wool  product  shall  affix  to  wboi 
thereto  the  stamp,  tag,  label,  or  other  means  of  identifica- 
tion required  by  this  Act,  and  the  same,  of  substitutes 
therefor  containing  identical  information  with  respect 
to  content  of  the  wool  product  or  any  other  products  con- 
tained therein  in  an  amount  of  5  per  centum  or  more  by 
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weight  and  other  information  required  under  section  4, 
shall  be  and  remain  aflBLxed  to  such  wool  product,  whether 
it  remains  in  its  original  state  or  is  contained  in  garments 
or  other  articles  made  in  whole  or  in  part  therefrom,  until 
sold  to  the  consumer:  Provided^  That  the  name  of  the 
manufacturer  of  the  wool  product  need  not  appear  on  the 
substitute  stamp,  tag,  or  label  if  the  name  of  the  person 
who  affixes  the  substitute  appears  thereon. 

Any  person  who  shall  cause  or  participate  in  the  re- 
moval or  mutilation  of  any  stamp,  tag,  label,  or  other 
means  of  identification  affijced  to  a  wool  product  with 
intent  to  violate  the  provisions  of  this  Act,  is  guilty  of 
an  unfair  method  of  competitiqn,  and  an  unfair  and  de- 
ceptive act  or  practice,  in  commerce  within  the  meaning 
of  the  Federal  Trade  Commission  Act. 

ENFORCEMENT  OP  THE  ACT  (54  Stat.  1131 ;  15  U.S.C. 
68d). 

Sec.  6.  (a)  Except  as  otherwise  specifically  provided 
herein,  this  Act  shall  be  enforced  by  the  Federal  Trade 
Commission  under  rules,  regulations,  and  procedure  pro- 
vided for  in  the  Federal  Trade  Commission  Act. 

The  Commission  is  authorized  and  directed  to  prevent 
any  person  from  violating  the  provisions  of  this  Act  in 
the  same  manner,  by  the  same  means,  and  with  the  same 
jurisdiction,  powers,  and  duties  as  though  all  applicable 
terms  and  provisions  of  the  Federal  Trade  Commission 
Act  were  incorporated  into  and  made  a  part  of  this  Act ; 
and  any  such  person  violating  the  provisions  of  this 
Act  shall  be  subject  to  the  penalties  and  entitled  to  the 
privileges  and  immunities  provided  in  said  Federal 
Trade  Commission  Act,  in  the  same  manner,  by  the  same 
means,  and  with  the  same  jurisdiction,  powers,  and  duties 
as  though  the  applicable  terms  and  provisions  of  the  said 
Federal  Trade  Commission  Act  were  incorporated  into 
and  made  a  part  of  this  Act. 

The  Commission  is  authorized  and  directed  to  make 
rules  and  regulations  for  the  manner  and  form  of  dis- 
closing information  required  by  this  Act,  and  for  segre- 
gation of  such  information  for  different  portions  of  a 
wool  product  as  may  be  necessary  to  avoid  deception  or 
confusion,  and  to  make  such  further  rules  and  regula- 
tions under  and  in  pursuance  of  the  terms  of  this  Act 
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as  may  be  necessary  and  proper  for  administration  and 
enforcement. 

The  Commission  is  also  authorized  to  cause  inspec- 
tions, analyses,  tests  and  examinations  to  be  made  of  any 
wool  products  subject  to  this  Act;  and  to  cooperate  with 
any  department  or  agency  of  the  Government,  with  any 
State,  Territory,  or  possession,  or  with  the  District  of 
Columbia;  or  with  any  department,  agency,  or  political 
subdivision  thereof;  or  with  any  person. 

(b)  Every  manufacturer  of  wool  products  shall  main- 
tain proper  records  showing  the  fiber  content  as  required 
by  this  Act  of  all  wool  products  made  by  him,  and  shall 
preserve  such  records  for  at  least  three  years. 

The  neglect  or  refusal  to  maintain  and  so  preserve 
such  records  is  unlawful,  and  any  such  manufacturer 
who  neglects  or  refuses  to  maintain  and  so  preserve  such 
records  shall  forfeit  to  the  United  States  the  sum  of  $100 
for  each  day  of  such  failure,  which  shall  accrue  to  the 
United  States  and  be  recoverable  in  a  civil  action. 


Inspections, 
etc.,  of  wool 
products. 


Maintenance 
of  records. 


Forfeiture 
for  neglect. 


CONDEMNATION    AND    INJUNCTION    PROCEEDINGS 

(54  Stat.  1131 ;  15  U.S.C.  68e) . 

Sec.  7.  (a)  Any  wool  products  shall  be  liable  to  be 
proceeded  against  in  the  district  court  of  the  United 
States  for  the  district  in  which  found,  and  to  be  seized 
for  confiscation  by  process  of  libel  for  condemnation,  if 
the  Commission  has  reasonable  cause  to  believe  such  wool 
products  are  being  manufactured  or  held  for  shipment, 
or  shipped,  or  held  for  sale  or  exchange  after  shipment, 
in  commerce  in  violation  of  the  provisions  of  this  Act, 
and  if  after  notice  from  the  Commission  the  provisions 
of  this  Act  with  respect  to  said  products  are  not  shown 
to  be  complied  with.  Proceedings  in  such  libel  cases  shall 
conform  as  nearly  as  may  be  to  suits  in  rem  in  admiralty, 
and  may  be  brought  by  the  Commission. 

If  such  wool  products  are  condemned  by  the  court, 
they  shall  be  disposed  of,  in  the  discretion  of  the  court, 
by  destruction;  by  sale;  by  delivery  to  the  owner  or 
claimant  thereof  upon  payment  of  legal  costs  and  charges 
and  upon  execution  of  good  and  sufficient  bond  to  the 
effect  that  such  wool  products  will  not  be  disposed  of 
until  properly  stamped,  tagged,  labeled,  or  otherwise 
identified  under  the  provisions  of  this  Act;  or  by  such 


Condemnation, 
etc. 


Disposition, 
etc. 
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Injunction 
proceedings. 


Exclusion  of 
mlsbranded 
wool 
products. 


Acts  declared 
unlawful,  etc. 


charitable  disposition  as  the  court  may  deem  proper.  If 
such  wool  products  are  disposed  of  by  sale,  the  proceeds, 
less  legal  costs  and  charges,  shall  be  paid  into  the  Treas- 
ury of  the  United  States. 

(b)  Whenever  the  Commission  has  reason  to  believe 
that — 

(1)  Any  person  is  violating,  or  is  about  to  violate 
sections  3, 5, 8,  or  9  of  this  Act,  and  that 

(2)  It  would  be  to  the  public  interest  to  enjoin 
such  violation  until  complaint  is  issued  by  the  Com- 
mission under  the  Federal  Trade  Commission  Act 
and  such  complaint  dismissed  by  the  Commission  or 
set  aside  by  the  court  on  review,  or  until  order  to 
cease  and  desist  made  thereon  by  the  Commission 
has  become  final  within  the  meaning  of  the  Federal 
Trade  Commission  Act, 

the  Commission  may  bring  suit  in  the  district  court  of 
the  United  States  or  in  the  United  States  court  of  any 
Territory,  for-  the  district  or  Territory  in  which  such 
person  resides  or  transacts  business,  to  enjoin  such  viola- 
tion, and  upon  proper  showing  a  temporary  injunction 
or  restraining  order  shall  be  granted  without  bond. 

EXCLUSION  OF  MISBRANDED  WOOL  PRODUCTS  (54 

Stat.  1132;  15  U.S.C.68f). 

Sec.  8.  All  wool  products  imported  into  the  United 
States,  except  those  made  more  than  twenty  years  prior 
to  such  importation,  shall  be  stamped,  tagged,  labeled,  or 
otherwise  identified  in  accordance  with  the  provisions  of 
this  Act,  and  all  invoices  of  such  wool  products  required 
under  the  Act  of  June  17,  1930  (c.  497,  title  IV,  46  Stat. 
719),  shall  set  forth,  in  addition  to  the  matter  therein 
specified,  the  information  with  respect  to  said  wool 
products  required  under  the  provisions  of  this  Act,  which 
information  shall  be  in  the  invoices  prior  to  their  certi- 
fication under  said  Act  of  June  17,  1930. 

The  falsification  of,  or  failure  to  set  forth,  said  in- 
formation in  said  invoices,  or  the  falsification  or  perjury 
of  the  consignee's  declaration  provided  for  in  said  Act  of 
June  17,  1930,  insofar  as  it  relates  to  said  information, 
shall  be  an  unfair  method  of  competition,  and  an  unfair 
and  deceptive  act,  or  practice,  in  commerce  under  the 
Federal  Trade  Commission  Act;  and  any  person  who 
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falsifies,  or  fails  to  set  forth,  said  information  in  said 
invoices,  or  who  falsifies  or  perjures  said  consignee's 
declaration  insofar  as  it  relates  to  said  information,  may 
thenceforth  be  prohibited  by  the  Commission  from  im- 
porting, or  participating  in  the  importation  of,  any  wool 
products  into  the  United  States  except  upon  filing  bond 
with  the  Secretary  of  the  Treasury  in  a  sum  double  the 
value  of  said  wool  products  and  any  duty  thereon,  condi- 
tioned upon  compliance  with  the  provisions  of  this  Act. 

A  verified  statement  from  the  manufacturer  or  pro-   Jutfment 
ducer  of  such  wool  products  showing  their  fiber  content  Abercontent. 
as  required  under  the  provisions  of  this  Act  may  be 
required  under  regulations  prescribed  by  the  Secretary 
of  the  Treasury. 

GUARANTY  (54  Stat.  1132;  15  U.S.C.  68g). 

Sec.  9.  (a)  No  person  shall  be  guilty  under  section  3  pr"v^iiro*ns. 
if  he  establishes  a  guaranty  received  in  good  faith  signed 
by  and  containing  the  name  and  address  of  the  person 
residing  in  the  United  States  by  whom  the  wool  product 
guaranteed  was  manufactured  and/or  from  whom  it  was 
received,  that  said  wool  product  is  not  misbranded  under 
the  provisions  of  this  Act. 

•  .  False 

Said  guaranty  shall  be  either  ( 1 )  a  separate  guaranty  guaranty, 
specifically  designating  the  wool  product  guaranteed,  in 
which  case  it  may  be  on  the  invoice  or  other  paper  relat- 
ing to  said  wool  product;  or  (2)  a  continuing  guaranty 
filed  with  the  Commission  applicable  to  all  wool  products 
handled  by  a  guarantor  in  such  form  as  the  Commission 
by  rules  and  regulations  may  prescribe. 

(b)  Any  person  who  furnishes  a  false  guaranty,  except 
a  person  relying  upon  a  guaranty  to  the  same  effect  re- 
ceived in  good  faith  signed  by  and  containing  the  name 
and  address  of  the  person  residing  in  the  United  States  by 
whom  the  wool  product  guaranteed  was  manufactured 
and/or  from  whom  it  was  received,  with  reason  to  believe 
the  wool  product  falsely  guaranteed  may  be  introduced, 
sold,  transported,  or  distributed  in  commerce,  is  guilty 
of  an  unfair  method  of  competition,  and  an  unfair  and 
deceptive  act  or  practice,  in  commerce  within  the  mean- 
ing of  the  Federal  Trade  Commission  Act. 


Al90 


Criminal 
penalty. 


Proviso. 
No  limitations 
on  other 
provisions. 

Certification 
to  Attornej' 
General. 


Application 
of  existing 
laws. 


Effective  date. 


Separability 
clause. 


Carpets, 

upholsteries, 

etc. 


CRIMINAL  PENALTY  (54  Stajt.  1133;  15  U.S.C.  68h). 

Sec.  10.  Any  person  who  willfully  violates  sections  3, 
5,  8,  or  9(b)  of  this  Act  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined  not  more  than  $5,000, 
or  be  imprisoned  not  more  than  one  year,  or  both,  in  the 
discretion  of  the  court:  Provided^  That  nothing  herein 
shall  limit  other  provisions  of  this  Act. 

Whenever  the  Commission  has  reason  to  believe  any 
person  is  guilty  of  a  misdemeanor  under  this  section,  it 
shall  certify  all  pertinent  facts  to  the  Attorney  General, 
whose  duty  it  shall  be  to  cause  appropriate  proceedings  to 
be  brought  for  the  enforcement  of  provisions  of  this 
section  against  such  person. 

APPLICATION  OR  EXISTING  LAWS  (54  Stat.  1133;  15 

U.S.C.  68i). 

Sec.  11.  The  provisions  of  this  Act  shall  be  held  to  be 
in  addition  to,  and  not  in  substitution  for  or  limitation  of, 
the  provisions  of  any  other  Act  of  the  United  States. 

EFFECTIVE  DATE  (54  Stat.  1133) . 

Sec.  12.  This  Act  shall  take  effect  nine  months  after 
the  date  of  its  passage. 

SEPARABILITY  CLAUSE  (54  Stat.  1133). 

Sec.  13.  If  any  provision  of  this  Act,  or  the  application 
thereof  to  any  person,  partnership,  corporation,  or  cir- 
cumstance is  held  invalid,  the  remainder  of  the  Act  and 
the  application  of  such  provision  to  any  other  person, 
partnership,  corporation,  or  circumstance  shall  not  be 
affected  thereby. 

EXCEPTIONS  (54  Stat.  1133;  15  U.S.C.  68j). 

Sec.  14.  None  of  the  provisions  of  this  Act  shall  be 
construed  to  apply  to  the  manufacture,  delivery  for  ship- 
ment, shipment,  sale,  or  offering  for  sale  any  carpets,  rugs, 
mats,  or  upholsteries,  nor  to  any  person  manufacturing, 
delivering  for  shipment,  shipping,  selling  or  offering  for 
sale  any  carpets,  rugs,  mats,  or  upholsteries. 

Approved,  October  14,  1940. 
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Here  is  your  Federal  Trade  Commission 

textiles  and  furs 

In  point  of  numbers,  at  least,  the  Commission's  greatest  concentration  in 
halting  false  and  misleading  practices  results  from  enforcement  of  special 
statutes  requiring  truthful  labeling  and  advertising  of  woolens,  furs,  and  tex- 
tile fiber  products.  Here  the  Commission  has  a  different  role  than  under  the 
FTC  Act ;  here  it  determines  standards  and  actively  polices  them  by  inspection, 
whereas  in  its  broader  mission  under  the  FTC  Act  to  halt  unfair  and  decep- 
tive acts  and  practices  in  commerce,  it  performs  a  regulatory  role  and  can  be 
selective  in  choosing  what  matters  are  invested  with  the  greatest  public  interest. 

To  handle  the  magnitude  of  textile  and  fur  work  requires  the  effort  of  a 
separate  bureau  of  the  Commission's  staff — and  understandably  so  in  view  of 
the  fact  that  more  than  100  different  industries  are  engaged  in  making  textile 
products  whose  sales  run  into  billions  of  dollars,  second  only  to  food  and  shel- 
ter, while  some  175,000  distributors  in  the  fur  business  are  subject  to  the  Fur 
Act.  Moreover,  in  both  the  textile  and  fur  industries,  highly  competitive  con- 
ditions exist,  which  make  the  inspector's  job  all  the  tougher.  Further  compli- 
cating the  difficulty  is  the  fact  that  both  textiles  and  furs  lend  themselves  to 
deception  in  quality  or  composition  which  is  difficult  for  most  buyers  to  detect, 
for  example,  the  percentage  of  wool  or  reused  wool  or  manmade  "miracle" 
fibers  present  in  textile  products,  or,  in  the  case  of  furs,  whether  they  have 
been  tip-dyed  or  otherwise  treated  to  pass  for  more  desirable  fur  from  the 
same  or  even  different  animals.  Also,  forign  producers  of  textiles  not  familiar 
with  U.S.  requirements  on  labeling  and  invoicing  have  made  the  policing  of 
competitive  imports  diflicult. 

The  Commission  also  has  responsibility  for  policing  the  Flammable  Fabrics 
Act.  Tests  were  designed  to  show  when  fabrics  are  suflSciently  flammable  to 
be  dangerous  when  worn.  An  outgrowth  of  "torch  sweater"  tragedies,  this  law 
is  rigidly  enforced  not  only  for  domestic  fabrics  but  also  for  imported  products. 

From  the  foregoing,  it  can  be  concluded  that  in  attacking  deceptive  acts  or 
practices,  the  Commission  is  confronted  with  a  task  far  beyond  its  capacity  to 
bring  mandatory  action  against  all  offenders.  The  job  of  keeping  chicanery 
under  control  can  be  achieved  only  with  a  tremendous  assist  from  reputable 
elements  in  business  through  their  own  efforts,  individual  and  collective,  and 
through  the  Commission's  guidance  program.  Also  a  not  inconsiderable  factor 
in  combating  deception  is  an  alerted  public.  Chicanery  wilts  under  the  narrow 
eyes  of  an  informed  buyer. 

RESTRAINT  OF  TRADE 

Most  laymen  readily  concede  that  the  Commission's  enforcement  of  the  anti- 
trust laws  is  probably  of  great  interest  to  somebody  else.  For  themselves,  the 
subject  is  too  remote  and  complicated.  They  are  half  right ;  the  subject  is  in- 
deed complex,  but  it  is  no  more  remote  from  their  interests  than  is  the  survival 
of  fair  competition  in  business  upon  which  our  standard  of  living,  rooted  in 
economic  freedom,  depends.  Antitrust  law  enforcement  protects  the  nation's 
golden  goose  from  predatory  businesses  not  content  with  its  golden  eggs. 

To  characterize  the  Commission's  antitrust  efforts  as  more  important  than  its 
mission  to  halt  deceptive  practices  would  be  as  fruitless  as  to  characterize  one 
form  of  economic  murder  as  more  fatal  than  another.  Neither  can  be  tolerated. 
Yet  it  is  true  that  monopoly  strikes  faster  at  its  victims,  and  even  an  alert 
public  can  do  little  to  stay  the  executions. 

FEDERAL  TRADE  COMMISSION 

Federal  Funds 
General  and  special  funds : 

Salaries  and  Expenses 

For  necessary  expenses  of  the  Federal  Trade  Commission,  including  iniiforms 
or  allowances  therefor,  as  authorized  by  law  (5  U.S.C.  5901-5902)  and  services 
as  authorized  by  5  U.S.C.  3109,  r$19,.500,000]  $21,375,000:  Provided.  That  no 
part  of  the  foregoing  appropriation  .shall  be  expended  upon  any  investigation 
hereafter  provided  by  concurrent  resolution  of  the  Congress  until  funds  are  ap- 
propriated subsequently  to  the  enactment  of  such  resolution  to  finance  the  cost 
of  such  investigation.  (83  Stat.  221;  Public  Law  91-126;  Independent  Offices 
and  Department  of  Housing  and  Urban  Development  Appropriations  Act,  1970). 
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PROGRAM  AND  FINANCING  (IN  THOUSANDS  OF  DOLLARS) 


1969 
actual 


1970 
estimate 


1971 
estimate 


Prpgram  by  activities: 

1.  Antimonopoly: 

(a)  Investigation  and  litigation _ 

(b)  Economic  and  financial  reports.. 

(c)  Trade  regulation  rules  and  industry  guides _. 

2.  Deceptive  practices: 

(a)  Investigation  and  litigation .._ 

(b)  Trade  regulation  rules  and  industry  guides _. 

(c)  Textile  and  fur  enforcement.. 

3.  Consumer  credit  enforcement. 

4.  Executive  direction  and  management 

5.  Administration _ 

Total  program  costs  funded  i 

Unfunded  adjustments  to  total  program  costs:  Loss  on  disposition  of 
fixed  assets 

Change  in  selected  resources  ^ _ __ 

Total  obligations 

Financing:  Unobligated  balance  lapsing __ 

Budget  authority 

Budget  authority: 

Appropriation 

Transferred  to  other  accounts _ _ 

Appropriation  (adjusted).- _ _ 

Proposed  supplemental  fo;  civilian  pay  act  increases _  _ . 

Relation  of  obligations  to  outlays: 

Obligations  incurred,  net 

Obligated  balance,  start  of  year. _. 

Obligated  balance,  end  qf  year.. 

Adjustments  in  expired  accounts 

Outlays,  excluding  pay  increase  supplemental 

Outlays  from  civilian  pay  act  supplemental 


6,054 

6,985 

1,316 

419 

6,121 

840 

2,394 

1,695 

466 

983 

7  184 

1,187 

1  361 

350 

423 

4, 907 

6  472 

704 

844 

1,685 

1  888 

390 

1  711 

385 

489 

950 

1  003 

16,612 

21,219 

-30  _.. 
-189  ._. 

21  375 

-30 

223 

16,805 

21,000 

21,375 

85 

16,  890 

21,  000 

21,375 

16, 900 

19, 500 

21  375 

-10 

16,  890 

19,  500 
1,500  ... 

21,375 

16,805 

21, 000 

1,356 

-1,603 

21,375 

927 

1,603 

-1,356 

-1,878 

26 

16, 402 

19,400 
1.353 

20, 953 

147 

1  Includes  capital  outlays  as  follows:  1969,  $259,000;  1970,  $241,000;  1971,  $246,000. 
'Selected  resources  as  of  June  30  are  as  follows: 


1968 


1969 


1970 


1971 


Stores.. _ 

Unpaid  undelivered  orders... 

10 
143 

11 
365 

12 
175 

12 
175 

Total  selected  resources.. 

153 

376 

187 

187 

The  Commission  has  the  duty  of  preserving  free  competitive  enterprise  through 
prevention  of  monopolistic  and  unfair  trade. 

1.  A  ntimonopol!/.— AW  types  of  monopolistic  restrictions,  including  price-fixing 
conspiracies,  boycotts,  price  discriminations,  and  illegal  mergers  and  acquisitions 
are  examined  and  corrected.  Economic  analysis  is  used  in  the  development  of 
antimonopoly  cases.  The  Commission  also  oversees  the  registration  and  opera- 
tion of  associations  of  American  exix>rters  engaged  solely  in  export  trade.  In 
1971,  program  activities  will  emphasize  investigation  and  trial  of  mergers  and 
other  antimonopoly  cases,  particularly  trade  restraints  in  basic  consumer  indus- 
tries ;  expanded  compliance  efforts  to  halt  illegal  mergers  and  enforce  divesti- 
ture orders,  and  an  increased  enforcement  effort  to  implement  Commission 
decisions. 

2.  Deceptive  practices. — False  and  misleading  advertising  and  other  unfair  or 
deceptive  practices  are  prevented  by  corrective  action,  including  voluntary  trade- 
practice  conferences  and  advertising  guides ;  business  and  the  public  are  pro- 
tected from  misbranding  and  nondisclosure  of  fiber  content  of  manufactured 
wool  products  and  household  textile  articles ;  consumers  and  merchants  are  pro- 
tected from  unfair  practices  with  respect  to  furs  and  fur  products  ;  and  the  public 
is  protected  from  dangers  inherent  in  flammable  fabrics.  In  1971,  program  activ- 
ities will  emphasize  consumer  protection  and  education ;  additional  clarification 
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and  enforcement  of  the  Fair  Packaging  and  Labeling  Act,  increased  compilance 
enforcement  of  Commission  orders,  monitoring  of  food  and  drug  advertising,  sci- 
entific advice  and  assistance  on  product  content,  and  affirmative  action  on  product 
disclosure  and  standardization. 

3.  Consumer  crrdit  enforcement. — Inspections  and  other  enforcement  activities 
of  the  program  will  expand  as  recruiting,  training,  and  organizing  permit. 

4.  Executive  direction  and  management. — These  also  include  the  adjudicatory 
functions  of  the  Commission. 

SELECTED  WORKLOAD  DATA 

1969  actual    1970  estimate     1971  estimate 


Applications  for  complaint  received 

Investigations  initiated  or  reopened... 

Investigation   completed  or  closed 

Investigations  pending,  yearend 

Informal  corrective  actions 

Complaints  issued _._ 

Complaints  approved  forconsent  order 

Orders  to  cease  and  desist  issued 

Voluntary  compliance  actions 

Compliance  actions  completed 

Complaints  pending  litigation,  yearend 

Trade  regulation  rules  and  guides,  issued  or  revised. 
Advisory  opinions  issued 


11,927 

14, 300 

18, 075 

626 

930 

1,775 

954 

1,055 

1,500 

1,664 

1,475 

1,705 

5,768 

6,000 

6,300 

220 

279 

362 

215 

245 

310 

221 

265 

310 

511 

560 

745 

2,093 

2,210 

2,310 

38 

45 

50 

8 

8 

9 

128 

135 

140 

OBJECT  CLASSIFICATION  (IN  THOUSANDS  OF  DOLLARS) 


1969  actual   1970  estimate     1971  estimate 


Personnel  compensation: 

Permanent  positions _. 

Positions  other  than  permanent 

Other  personnel  compensation 

Special  personal  services  payments 

Total  personnel  compensation... 
Personnel  benefits:  Civilian  employees. 
Travel  and  transportation  of  persons.  _. 

Tran  portation  of  things.. 

Rent,  communications,  and  utilities 

Printing  and  reproduction 

Other  services 

Supplies  and  materials.. 

Equipment.. _._ 

Total  obligations. 


14,017 

17,514 

17,767 

50 

60 

60 

29 

50 

50 

6 

11 

11 

14, 102 

17,635 

17,888 

1,037 

1,306 

1,337 

377 

697 

727 

7 

9 

11 

374 

493 

518 

165 

140 

155 

255 

249 

259 

229 

230 

234 

259 

241 

246 

16, 805 


21,  000 


21,375 


PERSONNEL  SUMMARY 


Total  number  of  permanent  positions 1,306                1,469  1,477 

Full-time  equivalent  of  other  positions _ 5                       5  5 

Average  number  of  all  employees 1,185                1,335  1,353 

Average  GS  grade... __ 9.2                    9.2  9.2 

Average  GS  salary $11,911             $12,836  $12,836 

Averagesalary  of  ungraded  positions $7,621              $7,980  $7,980 

INTRAGOVERNMENTAL  FUNDS— ADVANCES  AND  REIMBURSEMENTS 
PROGRAM  AND  FINANCING  (IN  THOUSANDS  OF  DOLLARS) 


;  I  ■'.;   ' 


1969  actual    1970  estimate      1971  estimate 


Program  by  activities :  Economic  study  for  Department  of  Transportation 

on  automobile  insurance 

Financing:  Receipts  and  reimbursements  from:  Federal  funds 


57 
-57 


Budget  authority 

Relation  of  obligations  to  outlays:  Obligations  incurred,  net. 


Outlays. 
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OBJECT  CLASSIFICATION  (IN  THOUSANDS  OF  DOLLARS) 


1969  actual     1970  estimate      1971  estimate 


Personnel  compensation:  Positions  other  than  permanent 49 

Personnel  benefits;  Civilian  employees. .-- - 4 

Travel  and  transportation  of  persons --- 4 


Total  obligations - 57 


The  Federal  Trade  Commission's  Bureau  of  Textiles  and  Fur  as  it  has  existed 
over  the  past  several  years  has  been  the  governmental  organization  unit  handling 
the  administration  and  enforcement  of  four  Federal  Laws — 

1.  The  Wool  Products  Labeling  Act  of  1939  (Public  Law  850,  76th  Congress,  ap- 
proved October  14, 1968) . 

2.  The  Fur  Products  Labeling  Act  (Public  Law  110,  82nd  Congress,  approved 
August  8,  1951 ;  15  U.S.C.  69) . 

3.  The  Flammable  Fabrics  Act  ( Public  Law  88,  83rd  Congress,  approved  June 
30,  1953,  as  amended  by  Public  Law  629,  83rd  Congress,  approved  August  23, 
1954 ;  15  U.S.C.  1193,  and  as  further  amended  by  S.  1003,  approved  December  14, 
1967). 

4.  The  Textile  Flammable  Products  Identification  Act  (Public  Law  897,  85th 
Congress,  approved  September  2,  1958,  and  as  amended  by  Public  Law  35  of  the 
85th  Congress,  approved  June  5, 1965  ;  15  U.S.C.  70) . 

Of  these  laws  the  Flammable  Fabrics  Act,  which  now,  with  its  amendments, 
is  intended  to  provide  safety  for  consumers  from  not  only  dangerous  materials 
used  in  the  manufacture  of  wearing  apparel  but  also  flammable  fabrics  used  in 
furnishings,  such  as  bed  materials,  carpeting,  draperies  and  upholstery.  A  sub- 
stantial part  of  the  total  resources  allocated  for  use  by  the  Bureau  of  Textiles 
and  Furs  are  used  for  the  administration  and  enforcement  of  the  Flammable 
Fabrics  Act,  including  the  use  of  an  additional  45  employees  and  .$460,000  added 
in  fi.scal  year  1970.  The  other  three  laws  above  referred  to  could  well  be  described 
as  consumer  protection  laws  in  that  they  provide  consumers  with  the  assurance 
of  "truth  in  fabrics."  For  example,  those  laws  make  it  unlawful  for  anyone 
placing  into  the  channels  of  commerce  the  fabric  involved  or  garments  manufac- 
tured by  them  when  not  properly  labeled,  clearly  disclosing  the  contents  of  the 
materials  used  in  such  fabrics  and  garments.  They  are,  indeed,  forerunners  of 
the  more  recent  consumer  protection  legislation  provided  for  truth  in  packag- 
ing and  truth  in  lending. 

These  consumer  protection  laws  are  needed  more  today  than  when  they  were 
originally  enacted.  The  development  of  new  man-made  fabrics,  new  finishes  for 
textiles  and  new  processing  of  furs  makes  it  more  necessary  than  ever  that  the 
American  consumer  be  protected  by  being  informed  concerning  the  actual  con- 
tent of  these  materials.  In  fact,  if  these  labeling  laws  did  not  exist  or  should 
not  be  enforced,  utter  chaos  would  result  in  the  market  place,  not  onlv  for  the 
consumers  but  for  those  who  produce  and  sell  these  products.  Cheaters  would 
abound  and  those  who  would  wish  to  engage  in  fair  competition  would  find 
themselves  helpless  in  their  efforts  to  combat  unfair  methods  of  competition  and 
unfair  acts  and  practices  in  the  sale  of  these  products. 

In  1969  with  an  average  of  only  39  field  investigators  the  Bureau  of  Textiles 
and  Furs  made  approximately  20.000  inspections  under  the  Wool,  Fur  and 
Flammable  Fabrics  Acts.  In  addition,  these  same  field  investigators' completed 
167  formal  investigations  in  cases  which  were  instituted.  Over  95  percent  of  these 
formal  investigations  arose  from  information  obtained  in  the  course  of  20.000 
inspections  performed.  In  1969,  in  the  course  of  its  adjudicative  work,  the 
Commission  issued  221  cease  and  desist  orders.  Of  these.  126.  or  more  than  51 
percent  of  the  total,  stemmed  from  the  work  of  the  Bureau  of  Textiles  and  Furs 
under  the  four  acts  above  mentioned  which  that  Bureau  administers  and 
enforces. 

Prior  to  the  commencement  of  the  work  of  this  Bureau  in  the  enforcement 
of  the  most  recent  amendment  to  the  Flammable  Fabrics  Act.  the  total  per.sonnel 
consisted  of  only  104,  with  total  appropriation  of  only  .$1,280,000.  Following 
increases  in  the  budget  for  this  Bureau  nmde  becau.se  of  these  new  amendments 
to  the  Flammable  Fabrics  Law,  as  well  as  some  additional  propo.sed  work  under 
the  Wool  Products  Labeling  Act.  there  was  added  provisions  for  additional  70 
emplo.vees  and  $570,000.  which  provided  for  a  total  appropriation  for  this  Bureau 
of  $1,850,000,  for  all  of  its  work  in  the  administration  and  work  of  the  above 
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mentioned  four  laws.  That  would  have  provided  for  a  total  of  approximately 
170  employees  for  the  Bureau.  For  ti.seal  1971,  with  the  use  of  approximately 
the  $1,850,000  for  personnel  numbering  approximately  170,  it  would  appear  that 
with  the  increased  cost  of  travel  funds  which  would  amount  to  approximately 
$150,000  so  as  to  justify  the  request  for  approximately  $2,(X)0,(MM1  for  the  opera- 
tion of  the  Bureau  of  Textiles  and  Furs  throughout  1971.  The  Commission  made 
a  request  for  such  funds  and  for  such  purposes.  However,  it  should  be  noted  that 
commencing  on  Page  48  of  the  report  of  the  ABA  Commission  to  study  the 
Federal  Trade  Commission,  as  submitted  to  President  Nixon  on  September  15, 
1969.  the  following  statement  appears  : 

"We  believe  a  carefull.v  devised  sampling  program — cutting  pre.sent  expendi- 
tures on  enforcement  of  the  Wool,  Textile  and  Fur  Acts  by  one  half  to  two 
thirds — would  be  entirely  adequate." 

It  is  obvious  that  if  the  funds  presently  being  used  should  be  reduced  by  as 
much  as  one  half  to  two  thirds  as  recommended  by  the  ABA  Commission,  these 
consumer  protection  activities  would  be  so  reduced  as  to  result  in  disaster  for 
the  protective  measures  intended.  For  example,  with  an  average  of  only  39  field 
investigators  available  for  this  work  in  fiscal  1969 — which  is  less  than  one  to 
cover  each  State  of  the  Union — if  this  number  should  be  reduced  by  two  thirds, 
there  would  be  left  approximatel.v  13  field  investigators  which  would  be  on  the 
average  of  one  to  cover  four  or  more  states. 

Where  are  our  priorities  for  consumer  protection  or  other  needed  effort?  Here 
for  limited  funds  and  limited  effort  nuich  has  been  accomplished  with  only  what 
should  be  made  available  for  fiscal  1971  much  more  in  the  form  of  consumer 
protection  can  be  accomplished  and  at  so  little  a  cost.  For  instance,  even  if 
$2,000,000  should  be  spent  on  all  of  this  work  for  the  enforcement  of  all  of  these 
laws  throughout  fiscal  1971,  this  would  be  at  a  cost  of  less  than  one  fourth  of 
one  cent  per  capital  for  the  citizens  of  the  United  States  of  America. 

BUREAU  OF  TEXTILES  AND  FURS 


Allotment 
fiscal  year  1970 


Requested 
fiscal  year  1971 


Decrease 
fiscal  year  1971 


Positions         Amount    Positions         Amount    Positions 


Amount 


Office  of  the  director 2  $168.00  21 

Division  of  enforcement 22  351,000  20 

Division  of  regulation 103  1,174,000  63 

Total  personal  services 146  1,693,000  104 

Travel 138,000    

Ottier  expenses 10,000 

Total 146  1,841,000  104 


$168,000 

318,000             -2  -$33,000 

762,000           -40  -412,000 

2,248,000           -42  -445,000 

88,000 —50,000 

5,000 -5,000 

1,341,000           -42  -500,000 


BUREAU  OF  TEXTILES  AND  FURS-PERSONNEL  AS  OF  DEC.  31,  1969 


Professional: 

GS-17 

GS-16 _.- 

GS-15. 

GS-14... 

GS-13.- 

GS-12 

GS-U... 

GS-9 

GS-7 

Stenographic  and  clerical 

Total 


Total 

Attorneys 

Technol- 
ogists 

Field 
investi- 
gators 

Clerical 

1 

1  . 
1  . 

8  . 
6  . 

9  . 
4  . 
6 

1 

8 

6 

12 

i 

3  .. 

20  .. 
10  .. 

7  .. 

2  .. 

24 

17 

7 

2 

36  . 

36 

114 


35 


42 


36 


Note.— Total  annual  salaries,  $1,457,614. 
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BxjREAU  OF  Textiles  and  Fuks 

The  Bureau  of  Texiles  and  Furs  has  responsibility  for  administering  the  Wool 
Products  Labeling  Act,  and  Textile  Fiber  Products  Identification  Act,  the  Fur 
Products  Labeling  Act  and  the  Flammable  Fabrics  Act.  In  order  to  carry  out 
these  duties,  the  Bureau  has  been  divided  into  the  Office  of  the  Director,  the 
Division  of  Regulation  and  the  Division  of  Enforcement. 

The  principal  work  of  the  Bureau  is  to  guard  or  protect  the  public;  only 
when  efforts  to  obtain  compliance  with  the  assigned  statutes  through  educa- 
tion, cooperation  and  voluntary  compliance  are  unsuccessful  is  enforcement 
sought  through  complaint  and  cease  and  desist  order,  or,  if  wanted,  by  injunc- 
tion or  criminal  penalties. 

Division  of  Enforcement 

The  Division  of  Enforcement  is  responsible  for  the  investigation  and  effec- 
tive disposition  of  serious  violations  of  the  Wool,  Textile,  Fur  and  Flammable 
Fabrics  Act.  The  Division  consists  of  a  staff  of  trial  attorneys  who  supervise 
the  investigation  and  are  responsible  for  the  pro.seciition  of  violations  consid- 
ei'ed  to  be  serious  enough  to  warrant  issuance  of  a  complaint.  It  also  has  a 
compliance  section  which  polices  the  cease  and  desist  orders  issued  under 
each  of  these  Acts. 

During  the  past  year  the  Division  of  Enforcement  continued  to  give  fast 
attention  to  cases  arising  under  the  Flammable  Fabrics  Act.  There  were  twelve 
cases  under  this  Act  which  were  concluded  with  cease  and  desist  orders. 

The  small  staff  of  the  Division  of  Enforcement  processed  186  cases  either 
by  a  recommendation  for  complaint  or  by  a  closing  recommendation.  Thus, 
each  trial  attorney  concluded  an  average  of  approximately  24  cases  during  the 
year. 

The  Division  also  includes  the  Commission's  testing  laboratory  which,  dur- 
ing 1969,  made  498  fiber  content  analy.«:es  of  fabrics  and  fibers,  conducted  599 
burn  tests  under  the  Flammable  Fabrics  Act  (each  of  which  consisted  of  3-10 
individual  tests),  and  327  tests  for  fur  fibers  to  determine  if  dye,  bleach  or 
other  artificial  coloration  had  been  added  to  the  furs. 

Of  the  599  items  tested  for  dangerous  flammability.  111  products  failed  the 
tests  and  were  removed  from  public  sale  as  wearing  apparel.  These  products, 
which  numbered  in  the  tens  of  thousands  of  individual  items,  were  in  6  different 

categories,  as  follows : 

No.  of  products 
Type  of  wearing  apparel  failing  hum  tests 

Fabrics  6 

Scarves 55 

Sweat  shirts 3 

Garments  10 

Nonwoven   fabrics   and   garments 3 

Wood  chips  and  flowers 34 

Total  111 

The  323  tests  of  fur  products  included,  for  example,  samples  of  furs  obtained 
from  .some  170  manufacturers,  some  75  of  which  the  tests  revealed  were  mis- 
branding dyed  fur  skins  as  natural.  Tracing  the  products  and  sub.sequent  cor- 
rective action  in  thousands  of  individual  garments  resulted  in  a  savings  of  many 
thousands  of  dollars  by  the  consuming  public. 

As  of  July  1,  1969,  the  formal  cases  on  the  Docket  of  this  Division  were  : 

Wool   56 

Fur 120 

Textile 69 

Flammable  fabrics 15 

Total     260 

It  is  considered  desirable,  as  an  average,  to  handle  all  cases  in  a  period  of  one 
year.  Although  .some  cases  will  remain  on  the  docket  for  longer  periods  and 
many  may  be  disposed  of  in  a  shorter  period,  the  target  to  be  achieved  in  this 
plan  is  disposition  of  cases,  on  the  average,  in  one  year. 
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COMPLIANCE    SECTION 

The  Compliance  Section  of  the  Division  of  Enforcement  obtains  compliance 
with  Commission  cease  and  desist  orders  as  they  are  issued  under  the  four  Acts 
administered  by  the  Bureau,  directs  and  analyzes  investigations  of  suspected 
violations  of  orders,  and  refers  through  the  Commission  such  violations  as  war- 
rant proceedings  for  civil  or  criminal  penalties  in  the  Federal  District  Courts. 

FY  1969  commenced  with  105  active  compliance  eases.  During  the  year  new- 
orders  and  reopened  cases  brought  the  total  assignment  to  264  cases  of  which 
116  were  closed,  leaving  148  at  the  beginning  of  1970. 

A  judgment  in  the  amount  of  .$15,000  was  filed  during  the  year  in  a  civil 
penaltv  suit.  Seven  other  civil  penalty  suits  were  pending  in  various  United 
States'  District  Courts  at  the  close  of  the  year.  This  phase  of  the  Compliance 
Section's  work  is  particularly  exacting  and  time-consuming.  It  requires  the 
preparation  of  all  essential  papers  to  be  filed  in  court  and  for  use  in  trial  and 
cooperation  with  the  United  States  Attorneys  throughout  the  proceedings. 

In  instances  where  serious  violations  of  orders  are  found,  full  enforcement 
necessitates  proceedings  for  penalties,  not  only  for  the  effect  on  the  violating 
parties  but  also  to  operate  as  a  deterrent  against  others  who  may  be  similarly 
involved.  In  1969  only  four  cases  were  prepared  for  certification  to  the  Attorney 
General  as  civil  penalty  suits.  Some  matters  which  might  have  resulted  in  penalty 
cases  were  by  necessity  handled  administratively. 

At  the  end  of  June  1969  the  Compliance  Section  of  the  Division  had  approxi- 
mately 1,650  Commission  orders  to  sui>ervise  and  ix)lice. 

DIVISION  OF  ENFORCEMENT-OPERATIONS  AND  STATUS  REPORT  FOR  YEAR  ENDING  JUNE  30,  1969, 

INVESTIGATIONAL  CASES 


Workload  statistics 


Wool 


Fur 


Flammable 
Textile       fabrics 


Cases  at  the  beginning  of  1969. 

I  nvestigations  initiated 

Total  number  of  docket  cases  considered 

Complaints  recommended 

Complaints   previously   sent  to  commission   with 

recommendation  for  com  plaint. 

Complaints  approved  for  issuance 

Final  orders  Issued  by  commission 

Consent 

Docketed. -  - 

Assurances  of  voluntary  compliance  received 11  4 

Cases  closed  for  other  reasons 4  9 

Total  cases  disposed  of  during  year 41  67 

Cases  on  hand  at  end  of  1969.... 56  120 


25 

6 

59 

69 


19 
15 


Percent 

change 

Total    from  1968 


51 

60 
127 

80 
48 

16 
18 

207 
239 

-1-9 

46 

+61 

97 

187 

128 

34 

446 

+31 

21 

48 

21 
56 

20 

11 
29 

6 

8 
12 

95 

51  ... 
126  .. 

-14 

11 

29 

29 

56 

29 

12 

126 

+95 

29 

56 

28 
1  .- 

12 

125  .. 
1  -. 

47  +20 

19  -34 

186  +42 

260  +25 


DIVISION  OF  ENFORCEMENT-DISTRIBUTION  OF  CASES  ON  JULY  1,  1969 


Flammable 
Wool  Fur       Textile  fabrics     Subtotal 


Total 


Pending  cases: 

Awaiting  investigation 

Awaiting  analysis - 

Cases  in  which  complaints  or  closings  have  been 
recommended  but  are  in  various  processing 
stages: 

Affidavits 

Section  2.14 

Consent  agreements 

Closings 

Cases  in  trial  status.. 

Total 


19 

48 
11 

1 
43 
15 

1 

1  ... 

18 

17  .... 

7  .... 
18 
3 
6   .. 

5 

8' 

2 

90 
39 

8  ... 
90  ... 
24  ... 

8 

1 

11 

129 

21 

4 

1 

130 

1 

56 

120 

69 

15 

260 

260 
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DIVISION  OF  EEQULATION 

The  Division  of  Regulation  is  responsible  for  the  inspection  of  textile  and  fur 
products  in  manufacturing  establishments  and  distribution  channels  in  order  to 
protect  manufacturers,  distributors  and  consumers  against  misbranding  or  false 
and  misleading  advertising  of  these  products,  and  to  insure  consumer  safety 
against  the  hazard  of  flammable  fabrics.  In  so  doing,  not  only  is  the  safety  and 
welfare  of  consumers  increased  directly,  but  also  indirectly,  in  that  competition 
is  made  fairer  by  the  elimination  of  certain  unfair  trade  practices. 

Consultation  with  industry  members  and  their  counsel  is  a  continuing  re- 
sponsibility of  the  attorneys  in  the  headquarters  oflSce.  This  may  follow  inspec- 
tion trips  by  men  in  the  field  or  prior  correspondence  with  the  industry  member 
involved.  From  time  to  time  representatives  of  large  mills  or  fiber  producers  will 
have  their  production  engineers  and  counsel  check  with  us  on  proposed  or 
changed  tag.s,  labels,  tickets,  etc.,  intended  to  be  sent  to  the  cutters  who  use  these 
labels  on  the  end  products. 

In  addition  to  the  general  duties  and  responsibilities  set  out  above,  the  Division 
has  close  contact  with  the  Customs  authorities  as  well  as  considerable  activity 
with  other  governmental  agencies.  Substantial  correspondence  and  many  personal 
conferences  are  carried  on  with  organizations  such  as  Better  Business  Bureaus, 
Chambers  of  Commerce  and  Trade  Associations  which  represent  all  phases  of 
manufacture  and  distribution  of  textiles  and  furs.  All  of  these  activities  require 
the  expenditure  of  a  considerable  amount  of  time  and  are  most  important  in 
obtaining  voluntary  compliance  by  business  and  industry. 

In  1971,  the  Bureau  plans  to  vigorously  enforce  the  four  statutes  assigned  to 
it  for  administration  as  far  as  its  personnel  and  funds  will  allow.  Priority  will 
be  given  to  inspections  and  investigations  under  the  Flammable  Fabrics  Act,  and 
local  and  State  fire  officials  will  be  contacted  and  educated  as  to  the  Federal 
requirements  and  as  to  the  type  of  fabrics  and  products  that  might  fail  the  flam- 
mable fabrics  test.  The  assistance  of  these  officials  will  be  solicited  in  enforcing 
the  Flammable  Fabrics  Act  in  order  to  afford  the  greatest  possible  protection  to 
the  general  public  from  injuries  and  death  resulting  from  fabric  and  clothing 
fires. 

The  labeling,  invoicing  and  advertising  requirements  of  the  Wool  Act,  the  Tex- 
tile Act  and  the  Fur  Act,  together  with  the  policing  of  the  Flammable  Fabrics 
Act,  are  administered  primarily  through  the  inspection  of  mills,  manufacturers, 
importers,  wholesalers  and  retailers  of  textile  and  fur  products.  The  staff  sta- 
tioned throughout  the  country  give  priority  to  formal  investigation  of  the  Divi- 
sion of  Enforcement,  looking  toward  possible  Commission  complaints  and  orders 
against  the  hard  core  violators.  The  balance  of  their  time  is  spent  on  the  in- 
spection and  education  work  of  the  Division. 

New  specifications  are  expected  to  be  published  soon  by  the  Department  of 
Commerce  which  will  require  the  inspection  of  many  manufacturers  and  dis- 
tributors not  now  subject  to  the  statutes  administered  by  the  Bureau,  i.e., 
manufacturers,  wholesalers,  and  distributors  of  mattresses,  box  springs,  up- 
holstered furniture,  etc.  When  specifications  are  issued  by  the  Department  of 
Commerce  covering  interior  furnishings,  it  is  expected  that  State  and  local  offi- 
cials will  ask  for  the  assistance  of  the  Bureau's  investigators  whenever  fires 
occur  in  which  products  subject  to  the  Flammable  Fabrics  Act  are  involved  and 
when  there  appear  to  be  possible  violations  of  the  Federal  law. 

The  Division's  textile  and  fur  investigators  in  the  field  perform  inspections 
and  counsel  businessmen  regarding  the  requirements  of  the  four  Acts  and  the 
rules  and  regulations.  Administrative  handling  of  minor  deficiencies  in  labeling, 
advertising  or  invoicing  (as  the  case  may  be  with  the  particular  Act  involved) 
is  performed.  Immediate  informal  correction  is  often  made  by  the  person  being 
interviewed  and  reported  to  the  headquarters  office  by  the  investigator. 

Division  of  regulation — ivorkload  statistics — 1969 

Gross  sales  of  firms  inspected ,$16,62.5,67.5,000 

Approxmiate  inventory  of  firms   inspected 1,  744, 168,  000 

Firms  inspected  revealing  deficiencies  (percent) 61 
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Flamma- 
Wool  Textile  Fur  blefabrics         Other  Total 


Number  of  establishments  inspected 4,751  7,127  1,545         6,513               16  19,996 

Number  ot  products  with  labeling  de- 

ficiencies..__.. _--^ 345,041         4,386,607  30,847 11,472       4,773,967 

Dollar  value  of  deficiency  labeled  prod- 
ucts .-.$7,532,000      $41,521,000    $2,817,060 $120,000    $51,990,000 

Records  d'eficiencies 227  527                197                2 953 

Invoicing  deficiencies 492  570                1                2  1,065 

Advertising  deficiencies  found  during  in- 
spections.  - 548                120 6  674 

Supplier  deficiencies... 1,468  7,348  508                4                8  9,336 

Informal  assurances  obtained.. 1,072  3,262                786 5,120 

Registered  numbers  issued 135  1,154                  81  1,370 

Continuing  guaranties  filed 119  420                  44             860 1,443 

Publications  issued. 3,013  18,253  3,423          1,179             335  27,203 


In  the  headquarters  ofl3ce,  the  staff  engages  in  the  several  activities  to  achieve 
voluntary  compliance,  renders  legal  opinions  and  interpretations,  maintains 
records  of  approximately  32,000  active  continuing  guaranties  filed  under  the 
four  Acts,  issues  registered  identification  numbers  to  be  used  in  lieu  of  the 
manufacturer's  or  distributor's  name  under  the  Wool,  Fur  and  Textile  Acts, 
which  currently  approximates  45,000  active  firms,  and  maintains  inspection 
and  other  records  concerning  the  activities  of  the  Bureau.  Another  important 
duty  is  the  drafting  of  proposed  rules  and  regulations  for  submission  to  the 
Commission  for  consideration  and  appropriate  action. 

EEDUCTION    IN   BUEEAU   EESOUKCES — 1971 

The  Bureau  of  the  Budget  has  recommended  that  the  resources  available  for 
administering  the  Wool  Products  Labeling  Act,  the  Textile  Fiber  Identification 
Act  and  the  Fur  Products  Labeling  Act  be  reduced  by  42  positions  and  $500,000 
in  1971.  No  reductions  were  recommended  for  policing  the  amended  Flammable 
Fabrics  Act. 
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Center  Independent  Oil  Co., 

Smock,  Pa.,  March  6,  1970. 
Congressman  John  Dingeix, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Congressman  Dingell:  The  Center  Indejieudent  Oil  Company  Inc.  has 
a  Sinclair-BP  jobbership  located  in  Smock,  Pennsylvania.  We  have  marketed 
their  products  for  three  years.  The  company  markets  gasoline,  fuel  oil,  motor  oil, 
and  greases  to  approximately  sixty  service  stations  and  thirteen  hundred  home 
heat  accounts  in  five  counties.  (Fayette,  Greene.  Westmoreland,  Wa.shington  and 
Allegheny). 

In  November  1968,  we  were  told  that  the  British  Petroleum  Corporation  had 
acquired  all  the  Sinclair  properties  in  sixteen  ea.stern  states.  At  that  time  we 
were  informed  we  would  become  a  B.P.  jobber. 

Last  April  we  were  told  that  The  Standard  Oil  Company  of  Ohio  and  The 
B.P.  Oil  Corporation  Ajiierican  LTD  had  completed  a  merger  pending  a  ruling 
from  the  Justice  Department. 

Upon  hearing  this,  we  were  told  that  we  would  be  rebranded  B.P.  in  April,  of 
1970.  B.P.  suggested  that  we  start  reeducating  our  dealers  and  personnel  of  the 
insuing  change  over.  Accordingly  we  did.  On  November  10th  and  11th,  1969,  The 
B.P.  Oil  Corporation  held  a  meeting  of  all  its  jobbers  and  marketers  in  Miami, 
Florida.  At  this  meeting  the  rebranding  program  was  presented  to  us.  Again  we 
were  very  enthusiastic  and  proceeded  to  put  we  a  full  fledge  sale  campaign  for 
B.P. 

On  March  4,  1970,  we  along  with  one  other  jobber  and  fourteen  marketers  were 
called  to  a  meeting  in  Pittsburgh,  Pennsylvania.  At  this  meeting  we  were  in- 
formed that  B.P.  Oil  Coroporation  could  not  rebrand  us  in  April  or  in  fact  not 
at  all.  They  stated  that  the  Justice  Department  of  the  United  States  said  that 
the  BORON  (Standard  Oil  of  Ohio)  flag  and  the  B.P.  flag  could  not  be  flown  in 
the  same  marketing  area  due  to  competition.  Therefore,  they  said  our  only  alter- 
native was  to  become  a  Fleet- Wing  jobber.  Thus  we  would  go  from  marketing  a 
product  which  represents  the  second  largest  major  oil  company  in  the  world  to 
one  which  does  not  even  have  1%  of  the  Ohio  market,  (see  enclosure  page  51) 
Many  people  in  Western  Pennsylvania  do  not  know  whether  Fleet-Wing  is  a 
brand  of  gasoline  or  a  new  pair  of  shoes  on  the  market.  This  is  very  degrading 
to  a  company  (Center),  who  has  worked  forty  years  to  achieve  honor  and 
respect  in  the  oil  industry,  to  have  to  go  from  a  top  major  brand  dovsTi  to  almost 
an  unknown.  I  might  add  that  it  took  Standard  Oil  and  B.P.  over  two  months 
after  the  final  decree  from  the  Justice  Department  (January  1,  1970)  to  inform 
us  of  the  change  in  rebranding.  With  only  one  month  until  rebranding,  we  do  not 
think  this  was  a  fair  way  to  leave  us  holding  the  bag.  The  mighty  majors  have 
driven  another  small  businessman  down  the  ladder  of  success. 

Upon  hearing  the  ruling  of  the  Justice  Department  I  ask  the  question,  "How 
does  the  Justice  Department  define  competition?"  No  one  in  the  room  had  an 
answer  and  even  Mr.  Potvin  did  not  know  when  I  spoke  with  him.  It  only  seems 
reasonable  that  if  flying  the  BORON  and  B.P.  flags  together  is  illegal,  how  then 
is  it  legal  to  fly  the  BORON  and  Fleet- Wing  flags  together  when  both  are  owned 
by  Standard  Oil  of  Ohio.  Therefore,  we  are  left  with  no  rebranding  program  and 
no  major  marketing  program. 

From  all  the  above,  Center  Independent  Oil  Company  Inc.  along  with  other 
agents  of  B.P.  have  been  left  with  a  very  serious  problem.  The  problem  is  thus, 
we  have  presold  B.P.'s  name  and  products  to  our  customers  for  over  four  months. 
In  fact  we  have  sold  fifteen  new  accounts  on  the  program  and  they  have  con- 
sented to  come  with  us.  Presently  they  are  expecting  to  receive  a  new  sign,  a 
new  paint  job,  a  new  credit  card  program,  a  new  advertising  program  and  most 
of  all  a  new  market  image.  Because  of  the  Justice  Department  ruling  they  will 
never  see  this  and  our  company  stand  to  lose  many  of  them  as  customers. 

One  example  of  a  new  customer  is  a  car  wash  company  in  Pittsburgh.  Two 
weeks  ago  we  completed  a  deal  for  three  units  involving  three  million  gallons  of 
product  per  year.  The  item  which  clinched  the  deal  was  B.P.  and  its  new  market- 
ing program.  Other  dealer's  reactions  have  not  been  favorable. 

Currently  our  company  sells  twenty  million  gallons  of  petroleum  products 
a  year.  In  the  city  of  Pittsburgh  we  sell  over  seven  million  gallons  per  year.  Un- 
der the  Fleet- Wing  brand  we  venture  to  say  we  will  lose  half  of  it. 

Another  example  of  this  is  a  Pittsburgh  dealer  who  has  broken  his  contract 
with  another  major  oil  company  to  go  with  B.P.  He  was  sold  on  the  idea  of 
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B.P.  products  and  their  marketing  program.  Tlie  major  oil  company  involved 
wrote  B.P.  a  letter  telling  them  they  would  not  release  the  dealer.  The  dealer's 
attorney  responded  saying  that  the  contract  was  invalid.  Therefore  as  of  April 
1,  1970  the  dealer  is  left  without  a  major  supplier  and  possible  legal  action  may 
result  against  our  company  as  representatives  of  B.P.  I  might  add  that  a  B.P. 
sales  representative  helped  to  sell  the  dealer. 

''See  Assigned  Page  1." 

With  the  expectations  of  all  these  new  customers  our  company  has  gone  to 
great  lengths  to  make  ready  the  necessary  service  and  backing  to  handle  them. 
We  estimate  that  our  expenditures  will  increase  approximately  $250,000.  This 
money  will  be  spent  for  new  petroleum  equipment  (pumps,  tanks,  lights,  trucks 
etc).  Beside  this  we  have  purchased  a  new  N.C.R.  bookkeeping  computer  to  handle 
our  recoi'ds.  We  had  planned  to  open  a  branch  office  in  Pittsburgh  to  handle 
the  expected  influx  of  business.  This  would  mean  the  hiring  of  new  personnel 
creating  more  jobs  for  people. 

From  the  .beginning  of  the  merger,  many  of  our  customers  have  been  contacted 
by  our  competitors.  Under  normal  circumstances  this  would  not  bother  us.  Their 
major  sales  talk  was  one  of  condemning  the  British  and  how  the  L'.S.  had  thrown 
them  out  once  before.  What  troubles  us  now  is  that  our  competitors  can  recon- 
tact  our  customers  and  show  them  how  our  company  has  lied  and  deceived  them 
and  that  they  should  change  brands  immediately  or  they  will  be  left  without 
a  supplier.  We  have  received  one  such  report  already.  As  you  might  have  already 
surmised  we  have  no  ready  reply  to  refute  their  statement — thus,  a  loss  of  cus- 
tomers exists. 

If  the  ruling  of  the  Justice  Department  and  the  major  oil  companies  stands 
and  I  must  become  a  Fleet-Wing  jobber  or  search  for  a  new  supplier  with  only 
three  weeks  notice  then  I  will  be  forced  to  live  with  it.  This  does  not  leave  much 
incentive  for  the  small  business  man  to  worry  about  the  economy  of  the  country 
or  the  welfare  of  others.  It  is  our  earnest  desire,  with  the  foregoing  information 
we  have  shown  you  why  the  jobbers  and  marketers  in  this  area  desperately  need 
your  help. 

Sincerely  yours, 

R.    W.    HiGINBOTHAM, 

President. 

J.    R.    HiGINBOTHAM, 

Marketing  Director. 

"assigned  PAGE  l" 

Another  issue  that  comes  up  is  that  at  this  time  the  Justice  Department  can 
not  assure  us  that  the  proposed  Fleet-Wing  deal  will  be  acceptable.  If  they 
rule  that  Fleet- Wing  and  BORON  are  competitive  and  say  that  Fleet-Wing  must 
be  removed,  our  company  is  right  back  in  the  same  spot.  If  that  comes  within 
two  (2)  years  the  customers  I  retain  would  not  stand  for  another  conversion — 
thus,  we  would  be  out  of  business. 

It  only  stands  to  reason  that  Fleet-Wing  enters  the  picture  as  a  very  .'^haky 
and  unknown  marketer.  With  the  Justice  Department's  ruling  looming  over  their 
head  its  very  hard  to  come  up  with  large  marketing  expenditures.  Without  these 
they  have  no  marketing  program  and  if  they  don't  have  it,  it  is  next  to  impos- 
sible to  compete  with  a  strong  major  who  knows  he  will  not  be  knocked  out  of 
the  box  the  next  day.  Thus  neither  oil  company  nor  the  Justice  Department 
can  give  us  any  assurance  or  direction  about  the  future  of  our  company. 

This  example  was  placed  upon  a  separate  sheet  because  Mr.  Potvin  said  this 
might  come  under  the  F.T.C.  regulation  and  they  may  be  interested  in  reviewing 
this  one  particular  aspect. 

[From  National  Petroleum  News,  January  1970] 
New  Boy  on  the  Block  (BP)  Thinks 

(By  Ken  Peterson,  managing  editor) 

Eastern  Air  Lines  delivered  me  to  Miami  Beach  one  hour  late, 
but  mollified  with  what  I  recall  as  being  at  least  five  glasses  of  cham- 
pagne. So  mollified,  in  fact,  that  my  perceptions  were  correspond- 
ingly heightened  and  I  felt  a  veritable  Norman  Mailer,  debouched 
upon  this  pinnacle  of  Americana  to  dissect  the  true  significance  of 
British  Petroleum's  entrance  into  U.S.  marketing,  through  BP  Oil 
Co.,  a  subsidiary. 
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Miami  Beacli  because  BP  Oil  had  invited  about  1,000  people,  job- 
bers and  others  including  wives,  to  ^attend  an  "open  house"  at  which 
officials  would  talk  about  the  future  of  the  company.  I'd  been  work- 
ing on  an  article  about  BP  Oil,  and  this  seemed  a  good  place  to  come 
to  find  out  more. 

Sitting  with  my  heightened  perceptions  in  the  limosine  that  would 
take  me  to  the  Americana  Hotel,  if  a  driver  showed  up,  the  symbol- 
ism seemed  almost  ovei'powering. 

Here  was  this  British  oil  company,  one  of  the  biggest  in  the  world, 
finally  getting  into  the  rich  American  market.  What  more  appropri- 
ate place  to  ainioimce  its  plans  than  Miami  Beach,  for  many  the 
apoteosis  of  the  American  dream,  the  place  where  a  Quaker  boy 
who  grew  up  to  be  President  can  dwell  among  authentic  folk  heroes 
like iself-made  millionaires? 

As  I  watched  a  roach  crawl  up  the  limosine  window,  I  wove  to- 
gether the  symbolic  threads  of  British  Petroleum  celebrating — and 
anticipating — its  sucess  at  this  holy  place  of  the  American  success 
mystique.  Yes,  it  all  fit :  the  stacks  of  pink  luggage  piling  into  a  beige 
and  lavender  Rolls  Royce ;  the  people  arriving  with  fixed  smiles  ;  the 
posters  on  the  rear  decks  of  the  cabs  with  a  toothsome  girl  asking, 
"How  about  a  quickie  V"  and  suggesting  a  luxury  cruise  to  Freeport 
for  $25  and  up. 

When  some  more  passengers  showed  up  a  driver  appeared,  and  the 
limousine  headed  off  after  he  found  what  hotels  we  were  going  to. 

"You  going  to  the  oil  convention  at  the  Americana?"  asked  a  girl 
sitting  next  to  me,  wearing  a  chocolate  and  vanilla  pants  suit  and 
looking  like  the  girls  pictured  in  the  Daily  News  divorce-court 
stories  about  aluminum-extrusion  manufacturers. 

I  said  I  was  going  to  the  BP  Oil  meeting,  and,  though  it  seemed 
like  a  silly  question,  asked  her  if  she  was  going  there,  too. 

No,  she  said,  but  some  of  her  friends  were  who  were  gasoline  dis- 
tributors. She  was  going  to  a  place  called  the  Singapore,  next  door 
to  the  Americana. 

When  she  got  out  at  the  Singapore,  I  asked  whether  she  would 
be  dropping  by  the  Americana  to  see  her  friends. 

"No,  I  think  they'll  be  coming  to  see  me,"  she  said. 

"Lotta  girls  come  down  here  on  businesis,"  said  a  man  in  the  seat 
ahead  after  she  left. 

Wow.  This  was  the  real  Harold  Robbins  stuff.  I  couldn't  wait 
until  I  could  work  this  into  my  scheme  of  symbolism. 

It  didn't  fit  together  so  well  the  next  morning  in  the  Americana. 

The  reality  of  BP  Oil  is  more  complex  than  just  a  British  com- 
pany trying  to  look  American.  There's  more  to  it  than  that. 

BP  Oil  says  it's  just  "the  new  boy  on  the  block,"  but  that's  not  quite  the  whole 
story. 

Any  more  than  it  is  to  say  it's  just  a  British  company  trying  to  look  American 
to  try  to  take  advantage  of  depletion  allowances  and  import  controls.  It's  a  whole 
new  ballgame — or  wicket. 

The  people  around  BP  Oil,  especially  the  few  Britons,  aggressively  explain 
that  BP  Oil  Co.  is  an  American  company,  staffed  almost  entirely  by  Americans, 
and  it's  going  to  operate  as  an  American  company. 

It's  just  a  financial  footnote,  they  indicate,  that  BP  Oil  is  owned  by  British 
Petroleum. 

(Or  was  until  BP  Oil  was  merged  into  Sohio  last  month,  in  the  latest  of  a 
series  of  ingenious  mergers  pulled  off  by  the  British  to  get  a  stake  in  the  lush, 
formidably  protected  U.S.  market.  Anyway,  British  Petroleum  will  end  up  own- 
ing both  BP  Oil  and  Sohio  as  soon  as  it  finishes  paying  off  the  mortgage  in  crude 
oil  from  its  rich  Alaskan  discoveries.  You  might  say  that  in  the  metamorphosis  of 
British  Petroleum's  entry  into  the  U.S.  market,  it  has  passed  from  the  larva  stage 
into  the  catepillar.  The  timetable  calls  for  it  to  burst  forth  as  a  butterfly  by 
1974.) 

In  the  meantime,  though,  BP  Oil  (with  Sohio)  faces  the  problem  of  establish- 
ing itself  as  a  viable  marketer  in  the  U.S.,  starting  vdth  the  less-than-impressive 
facilities  it  got  from  Sinclair  by  way  of  Atlantic  Richfield  in  an  earlier  piece  of 
fancy  financial  footwork.  (For  details  on  the  formation  of  BP  Oil,  see  page  51.) 

BP  Oil  is  going  progressively  through  its  East  Coast  marketing  territory 
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changing  brand  identification  from  "Sinclair"  to  "BP"  witli  the  energy  of  a 
Montgomery  finally  pushing  Rommel  backwards  through  the  African  desert.  The 
campaign  started  last  fall  in  Florida  and  the  last  Sinclair  identification,  in  Maine, 
should  be  pushed  into  the  sea  by  July  4,  a  date  some  see  as  symbolic. 

BP  Oil,  wearing  its  Uncle  Sam  suit,  didn't  fool  around  with  tea  parties  while 
trying  to  rally  the  troops.  It  invited  them  all  down  to  Miami  Beach  for  a  $200,000 
bash. 

With  British  Petroleum's  long-time  dream  of  getting  a  piece  of  the  U.S.  action 
suddenly  coming  true,  even  if  it  is  a  modestly  doggy  piece  at  the  moment.  BP 
Oil  recognized  the  need  to  do  something  dramatic  to  rally  the  troops  and  establish 
an  identity  for  the  company. 

BP  took  over  much  of  the  Americana  Hotel,  five  stars  in  the  Mobil  Travel 
Guide  and  the  wintertime  watering  spot  of  labor  leaders,  Nofi  members,  and  pros- 
perous dentists,  garment  manufacturers,  and  real  estate  men. 

It  invited  down  all  of  its  "customers"  (jobbers,  commission  agents,  and  TBA 
resellers)  and  about  120  of  its  employes  to  tell  them  about  its  big  plans.  And  to 
convince  them,  almost  all  of  them  veterans  of  Sinclair  marketing  campaigns, 
that  they  were  now  dealing  with  a  first-class  company  that  had  money  to 
spend  and  we  are  going  to  spend  it  on  marketing.  (The  Sinclair  heritage  was  tlie 
uninvited  guest  at  the  banquet.  Like  an  aspiring  pillar  of  the  community  who 
grew  up  on  the  wi'ong  side  of  the  tracks,  BP  r)il  refers  to  its  former  incarnation 
only  by  indirection  :  "the  way  things  used  to  be"  ;  "the  old  way"  ;  "formerly  ....") 

Morale  may  be  the  biggest  problem  at  BP  Oil  these  days,  and  the  Miami  Beach 
convocation  was  an  attempt  to  build  it  up.  Picking  up  the  tab  for  a  couple 
nights'  lodging,  banquet,  cocktail  party,  buffet,  and  champagne  breakfast  can 
boost  a  company's  reputation  as  one  of  the  last  of  the  bigtime  spenders,  es- 
pecially among  people  accustomed  to  feeling  grateful  for  a  few  cans  of  paint 
every  five  years. 

No  one  ever  accused  Sinclair  of  being  one  of  the  last  of  the  bigtime  spenders. 
"All  heart  and  no  money,"  says  one  32-year  man  with  Sinclair,  "except  that 
$3  for  the  stockholders." 

A  medium-hard  sell  was  attached  to  the  fun  in  the  sun,  a  spectacular  in  which 
BP  Oil  explained  its  future  plans  and  its  new  identity. 

The  presentation  unfolded  in  the  Americana's  Bal  Masque  room,  usually  a 
nightclub  featuring  bare-breasted  girls  and  trained-monkey  acts. 

BP  banished  the  girls,  brought  in  a  crew  from  the  Jam  Handy  Organization 
to  put  on  a  very  slick  multimedia  presentation  on  the  theme  "It's  Your  World 
Now— The  World  of  BP." 

The  show  convinced.  It  exuded  class.  Movies  glowed  on  three  screens,  slides 
jumped  from  screen  to  screen,  animated  cartoons  amused,  pro-football  shots 
drew  gasps,  and  the  message  came  through :  BP  is  here,  BP  is  big,  BP  is  going 
to  spend  money. 

The  show  boasted  a  flesh-and-blood  BP  Oil  star,  marketing  vice  president 
Robert  G.  Griffin. 

Moon-faced,  self-effacing  Bob  Griffin  from  Missouri,  with  his  flat  midwestern 
intonations,  contributes  to  BP  Oil's  image  as  ,an  American  company.  A  former 
Sinclair  marketer,  he's  probably  closer  to  the  mainstream  of  American  life, 
the  Great  Silent  Majority  of  oil  marketers  and  consumers,  than  Miami  Beach 
is.  And  he's  probably  closer  to  the  heavily  small-town  and  Southern  group  of 
men  and  women  he  had  gathered. 

In  the  darkened  Bal  Masque  room,  after  an  introductory  psychedelic  light 
show  and  the  boldly  cut  introductory  passages  of  the  film  show,  a  palpable 
sense  of  relaxation  moved  through  the  rows  when  Griffin  came  on,  as  if  a  room- 
ful of  people  in  dentists'  chairs  suddenly  realized  that  it  wasn't  going  to  hurt, 
that  the  dentist  was  an  old  friend,  and  that  his  new  toy  actually  was  sort  of 
fun. 

A  man  from  the  show's  producers  said  later  that  they  had  tried  consciously 
to  present  something  that  would  be  a  little  more  avant  garde  than  the  audience 
was  accustomed  to.  They  wanted  to  create  an  image  for  BP  Oil  as  a  progressive, 
modern — even  Mod — company.  After  all,  Sinclair's  symbol  was  a  dinosaur. 

(The  loudest  siiontaneous  applause  of  the  hour-long  program  came  during  a 
cartoon  sequence  when  a  BP  truck  rolUng  along  a  highway  passed  a  startled 
dinosaur.  The  truck  waved  and  sped  off.  The  dinosaur  shed  a  tear  and  disap- 
peared. ) 

The  messages  came  through  clearly.  BP  Oil  had  a  "corporate  commitment 
to  success  in  the  marketplace,"  "those  who  profit  most  from  change  are  those 
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who  welcome  it."  "BP  is  an  international  oil  company,  not  a  foreign  oil  com- 
pany." ("After  all,"  a  BP  man  said  later,  "you  don't  call  Shell  a  Dutch  oil 
company.") 

Alan  M.  Robertson,  BP  Oil's  executive  vice  president  and  British  Petroleum's 
proconsul  here,  wound  up  the  presentation.  He  emphasized  BP's  size  and  re- 
sources, and  its  commitment  to  make  a  success  of  marketing  in  the  U.S.  by  spend- 
ing whatever  is  necessary.  But  he  damped  any  hopes  of  a  money  tree  to  be 
shaken  down  at  will  by  the  indulgent. 

■■\Ve  have  a  lean  organization,"  he  said,  and  he  didn't  expect  to  support  any- 
one else's  fat  organizations. 

••We're  dogged  and  determined,"  he  said,  sounding  very  dogged,  determined, 
and  British. 

The  accent  is  all  relative,  though.  Later,  several  drinks  into  a  cocktail  party 
in  Griffin's  suite,  one  of  Robertson's  American  cohorts  told  him  he  thought  it 
was  his  best  speech  yet.  "You  didn't  sound  nearly  so  British,  Alan.  I  could 
understand  every  word  you  said." 

General  reaction  to  the  presentation  was  positive,  but  there  wasn't  much 
really  new  information  in  it.  What  was  new  was  the  feeling.  It  was  as  if  a  group 
of  hungry  men  who  had  been  continually  promised  bread  that  never  arrived 
now  were  offered  steak  by  a  man  who  owned  a  butcher  store.  It  had  a  ring  of 
credibility. 

•'People  believe  us  now,"  s.ays  Al  Diano,  the  dapper  computer  expert  who  was 
Sinclair's  last  marketing  vice  president,  and  is  now  a  BP  vice  president  for 
finance. 

A  measure  of  the  feeling  of  the  group  was  the  audilily  favorable  reaction  to 
a  statement  that  BP  Oil  would  repaint  all  first-class  stations  every  three  years. 

Griffin  later  explained  that  this  was  no  different  from  general  industry  prac- 
tice. "But  it's  different  from  Sinclair's,"  he  said.  "Sinclair  never  would  say  what 
it  was  going  to  do. 

"You  notice  I  said  'first-class'  stations,  I  didn't  say  what  determined  what 
makes  a  station  first  class."  He  paused  and  looked  at  a  waterfall  in  the  Ameri- 
cana's  lobby.  "Well,  I'll  determine."' 

He  laughed  a  litth'.  A  mail  learns  the  value  of  easy-going  iiragmatism  while 
surviving  and  advancing  in  a  marketing  organization  like  Sinclair's. 

GOING    FIEST    CLASS 

Griffin  says  he's  satisfied  with  the  way  things  have  gone  for  BP  Oil  since  its 
establishment  last  January. 

Volume  is  up  more  than  double  the  industry  average  of  4%  he  says.  BP  Oil 
shows  a  net  gain  of  one  distributor,  having  picked  up  two  in  Pennsylvania  and 
lost  one  Sinclair  jobber  in  New  York,  "by  mutual  agreement." 

"We  haven't  had  any  cancellations,  but  we  have  done  a  heck  of  a  lot  of  selling 
and  explaining." 

"It  would  be  silly  to  say  that  some  of  the  extremely  large-volume,  well  situated 
distributors  didn't  pursue  vigorously  the  opportunities  that  were  available  to 
them,"  Griffin  says.  "But  at  this  point  we  really  haven't  had  that  much  trouble." 

"A  lot  of  jobbers  were  as  nervous  as  a  whole  in  church,"  says  TBA  manager 
Gerry  Davis,  and  in  .January.  February,  and  March  bought  only  enough  to  meet 
their  immediate  needs.  But  TBA  sales  have  been  up  every  month  since  then,  he 
says. 

The  brand  changeover  is  going  according  to  schedule,  Griffin  says,  and  a  sta- 
tion-upgrading program  1.=;  going  well. 

After  getting  established.  BP,  like  Avis,  hopes  to  grow  by  trying  harder,  offer- 
ing better  service,  says  Griffin. 

Isn't  that  what  everyone  else  is  doing,  too?  What  makes  BP  Oil  think  that  it 
will  be  any  better  at  getting  and  keeping  good  people  than  anyone  else  has  been? 
Isn't  that  a  pretty  big  order? 

Ginffin  agrees  that  it's  a  big  order. 

"But  if  you  don't  realize  that  it  needs  to  be  done  and  make  a  start  in  that 
direct' on.  you  certainly  won't  get  it  done. 

"It's  the  degi-ee  to  which  you're  able  to  execute  the  basics  that  determines  how 
successful  you  are." 

If  a  British  Petroleum  chieftain  from  London  asks  Griffin  what  market  share 
he  expects  to  have  by  197.5.  what  does  Griffin  say? 

He  pauses.  "Well,  if  they  provide  an  adequate  amount  of  capital,  we  would 
hope  to  have  no  less  than  S%   of  the  automobile  gasoline  market  in  selected 


A-205 

markets.  I  think  it's  physically  impossible  in  a  short  time  frame  to  do  any  more 
than  that.  But  we  think  that  in  any  major  key  market  where  you  have  less  than 
S% ,  you  have  less  than  is  required  to  generate  the  right  return  on  investment. 

Someone  mentions  the  lack  of  overwhelming  success  that  other  companies,  like 
Phillips  and  Standard  of  California,  have  had  in  moving  into  East  Coast  markets. 
Can  BP  Oil  do  any  better? 

"It  would  be  foolish  not  to  think  it  isn't  very  difficult  to  create  the  kind  of 
market  share  it  takes  to  be  a  .success,"  Griffin  ,says.  "But  there  are  some 
dift'erences." 

A  big  one  is  the  difference  between  starting  from  scratch,  and  introducing  a 
new  brand  into  an  existing  network,  even  one  that  "certainly  was  sort  of  slug- 
gish in  the  past  few  years."  . .  . 

"We're  stronger  now  than  we  were  six  months  ago,"  says  Griffin.  "We  can  do 
things  now  that  we  couldn't  do  then." 

One  thing  he  says  he's  going  to  do  is  insist  that  stations  changed  over  to  the 
BP  brand  look  respectable.  "No  dogs  and  cats." 

"You  can't  be  wishy-washy  on  this,  that's  the  way  you  get  doggy  networks," 
says  Griffin  looking  grim,  or  as  grim  as  he  ever  looks.  Maybe  he's  just  looking 
like  a  man  who  has  had  more  than  enough  contact  with  doggy  networks. 

Another  BP  man  explains  that  the  company  will  continue  to  supply  a  station 
if  a  contract  calls  for  that,  but  no  brand  change. 

Conversing  in  Miami  the  day  after  his  big  show,  during  which  some  station- 
renovation  designs  were  shown.  Griffin  told  of  one  largish  distributor  who  had 
asked  how  he  could  go  about  converting  to  a  mansard-roof  design. 

"Six  mouths  ago,  we  couldn't  even  have  talked  to  him  about  improving  his 
stations.  He  would  have  quit. 

"We're  in  much  better  position  that  way  than  six  months  ago.  We're  not  up 
with  Shell  yet,  but  we  can  see  how  we  can  put  together  a  first-class  network." 

Other  BP  Oil  people,  too,  talk  about  getting  up  with  the  Shells  and  the  Hum- 
bles, sounding  somewhat  like  the  American  Football  League  spokesmen  before 
the  first  Super  Bowl  game.  But  they  know  what  the  Jets  did  two  years  later. 

One  man  who's  especially  concerned  with  achieving  parity,  or  superiority,  is 
Alex  Gardner,  the  lean,  angular  Briton  who  has  spent  a  couple  of  years  in  this 
country,  with  BP  North  America,  as  something  of  a  marketing  liaison  man  with 
U.S.  companies  and  who  moved  over  to  BP  Oil  a  few  months  ago  as  market  de- 
velopment manager. 

"Compared,  for  instance,  with  Shell,  we're  in  a  pretty  weak  position,"  says 
Gardner.  "We've  got  to  try  first  to  get  Tip  with  everyone  else. 

"But  that's  'me  too.'  We  need  to  stand  out. 

"We'i'e  looking  at  a  lot  of  different  things,  like  self-service  and  blending.  But 
there  are  problems. 

"If  we  were  starting  from  scratch — ^building  from  the  ground  up — we  might 
be  able  to  do  something  like  self-service  right  off." 

Gardner  talks  of  self  service  with  wistful  enthusiasm.  Standing  in  the  Ameri- 
cana's  ballroom  near  a  projector  showing  movies  of  some  of  British  Petroleum's 
worldwide  activities,  he  keeps  interrupting  his  conversation  to  point  at  the  screen. 
"There.  That  one's  in  Switzerland.  Now,  look  at  this  one  in  Sweden.  That's  a  new 
desii>n.  And  here's  what  we're  doing  in  the  U.K.  They're  all  self-service  outlets. 

"We're  particularly  looking  at  self-service  on  the  Swedish  model.  All  first-class. 
And  with  merchandise.  Much  like  what  Tenneco  is  doing  in  Georgia." 

Gardner  talks  some  more  of  self-service  and  reverts  to  a  favorite  point.  "It's 
got  to  be  first-class.  It  can't  look  like  some  bargain  outlet.  And  you've  got  to  go 
all  the  way.  not  the  Humble  way  with  one  island  at  a  conventional  station." 

Griffin,  too,  talks  of  self-service,  but  less  evangelically.  He  went  to  Sweden  re- 
cently, .spent  considerable  time  observing  self-service  operations,  and  came  back 
impressed,  "very  stimulated  by  it." 

But  neither  Griffin  nor  Gardner  see  self  service  in  BP  Oil's  immediate  future. 
Bu*"  further  abend,  "I  think  it  has  a  place  in  the  future  without  anv  doubt,"  says 
Griffin. 

What  is  in  the  immediate  future  is  blending  pumps  for  gasoline.  Griffin  says 
BP  Oil  will  put  in  blending  pumps  in  a  large  urban  market  by  this  coming  spring. 
Field  sources  say  the  market  is  Miami. 

"That's  a  possibility."  Griffin  says  with  a  smile. 

BP  Oil  will  use  four  grades,  subregular,  regular,  middle  grade,  and  premium. 

"I  don't  really  call  it  a  test."  says  Griffin.  "I  think  we're  beyond  testing  in 
blending.  As  a  concept  I  don't  think  it  needs  to  be  tested  .  .  .  maybe  seeing  if  It 
fits  a  particular  market." 
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Griffin  came  back  from  Sweden  impressed  also  with  the  merchandise  tie-ins 
of  some  stations  there.  But  that's  not  in  the  immediate  future,  either. 

Griffin  wants  to  improve  dealers'  incomes,  but  the  first  action  in  that  direction 
will  be  in  expanding  traditional  automotive  services. 

THE   BIG   PROBLEM 

BP  Oil's  big  problem,  though,  remains  people  and  morale,  say  people  close  to 
the  company.  Look  at  the  marketing  staff. 

Most  of  them  were  with  Sinclair  (to  many  not  the  most  inspiriting  experience). 
Then  came  Sinclair's  merger  with  Atlantic  Richfield  (fears  that  not  many  Sin- 
clair people  would  find  homes  with  that  well-staffed  company).  Then  Justice 
Dept.'s  objection  to  the  merger  (reprieve).  Then  the  deal  with  British  Peroleum 
to  take  on  Sinclair's  Eastern  properties  (where  does  this  leave  us — and  what's  a 
BP?).  Then  BP  Oil's  proposed  merger  into  Sohio  (if  it's  not  one  damn  thing,  it's 
another).  DJ's  objection  (reprieve).  The  final  approval  (apathy;  what  else  can 
happen?). 

The  emotional  roller  coaster  carrying  BP  Oil  employes  and  jobbers  may  have 
come  to  at  least  a  temporary  rest,  but  few  seem  sure  where  except  that  it's  at  a 
low  point 

"I'm  confident  about  Sohio,"  says  one  former  Sinclair  marketer,  sweating  like 
Edmund  O'Brien  in  "The  Barefoot  Contessa"  and  downing  his  Bloody  Mary  in 
three  swallows. 

"The  people  I  really  feel  sorry  for  are  the  great  team  we  established,  and  now 
this  Sohio  thing  comes  up,"  says  a  British  Petroleum  official.  "We're  hoping  most 
of  them  will  stay  in  Atlanta,  but.  .  .  ." 

It  appears  that  they  will  stay  in  Atlanta,  and  be  joined  there  by  Griffin  and  the 
rest  of  the  handful  of  BP  Oil  executives  who  have  been  based  in  New  York. 

Griffin  continues  as  marketing  vice  president  for  the  BP  Oil  operations,  and 
will  report  to  J.  D.  Harnett,  Sohio  senior  VP.  located  in  Cleveland. 

Alan  Robertson  is  getting  a  new  assignment  in  the  British  Petroleum  organiza- 
tion, having  recovered  from  a  touch  of  pneumonia  contracted  during  a  brief 
but  frigid  boating  excursion  following  the  ^liami  Beach  meeting. 

Farther  down  in  the  organization  the  series  of  changes  has  had  inevitable 
effects. 

At  Miami,  one  low-level  operative  from  a  district  that  ?;eenied  particularly  well 
represented  there  was  asked  who  was  minding  the  store  at  home. 

"I  don't  know,"  he  said.  "I  haven't  talked  to  the  office  for  two  days.  "We  may 
have  all  new  people  by  now." 

Then  he  looked  around  a  little  uncertainly,  buttoned  bis  red  BP  blazer,  and 
added.  "But  we've  got  more  money  to  spend  than  we  used  to.  And  we're  getting 
better  turnouts  at  our  dealer  meetings  than  we  ever  have  before." 

"We've  got  nowhere  to  go  but  up,"  said  a  middle-echelon  former  Sinclair  man, 
referring  to  both  morale  and  marketing  position. 

In  general,  lower  and  middle  rank  people  seem  to  feel  wary  Imt  hopeful. 
Whatever  organization  evolves,  they  reason,  it  will  need  frontline  troops  and 
platoon  leaders. 

Griffin  concedes  the  problem.  "We'd  be  completely  naive  not  to  admit  that  a 
situation  like  this  creates  unrest  even  if  everyone  is  completely  informed.  I'm 
sure  the  people  spend  some  time  siieculating  on  what  the  prospects  are,  and 
they'd  be  less  than  human  if  they  didn't." 

.jobbers  worry,  too,  especially  because  Sohio  is  not  big  on  jobbers.  "In  Ohio 
Sohio  is  not  a  distributor-oriented  company."  concedes  Griffin.  "But  the  facts  are 
that  neither  is  anyone  else.  It's  not  a  distributor  state." 

He  says  he  sees  a  good  future  for  jobbers  with  BP  Oil :  "As  a  company  develops 
its  own  direct  distribution  in  order  to  give  it  the  share  of  the  market  it  needs  to 
sustain  its  integrated  operation,  a  distributor  fills  a  void  and  provides  an  addi- 
tion to  that  market  development  in  every  case  where  that  distributor  can  lie  a 
profitable  oppration  for  himself  and  for  the  supplier,  and  I  don't  see  any  change 
in  that  relationship  at  all. 

TBA  suppliers  fall  in  line  with  the  insecurity  p-irade.  too.  In  afldition  to  the 
.general  uncertainty  with  all  the  changes,  what  happens  if  Sohio  takes  BP  Oil 
into  the  Atlas-brand  farnily? 

"TBA  suppliers  are  really  nervous,"  says  a  BP  man.  "especially  Goodyear." 
(Goodyear  has  been  Sinclair's  tire  supplier,  and  has  continued  with  BP  Oil.) 
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A  middle-level  Goodyear  man,  however,  professes  not  to  worry.  "We'd  just 
laave  to  go  out  and  make  a  better  deal  to  BP,"  he  says.  "I'll  let  Charlie  Eaves 
worry  about  that."  Eaves  has  been  replacement-tire  sales  VP. 

At  the  TBA  trade  show  held  in  Miami,  one  of  the  places  HP's  new  look  came 
through  strongest  was  the  Bell  Chemical  Co.  booth.  Bell  supplies  the  entire  line 
of  specialty  products,  from  charcoal  lighter  through  car  polishes  to  brake  fluid. 
The  entire  line  got  a  new  look.  Polish  cans  show  a  gleaming  car.  Glowing  coals 
adorn  the  charcoal-lighter  can. 

"All  the  old  cans  looked  like  oil  cans,"  says  TBA  manager  Davis,  a  tall  man 
with  widely  spaced  teeth  who  reflected  a  new  look  by  wearing  red  trousers  much 
of  the  time  in  Miami. 

"I  wasn't  in  favor  of  these  new  designs  until  a  man  from  the  George  Nelson 
agency,  which  developed  them,  put  the  old  and  the  new  side  by  side.  It  was  the 
difference  between  1929  and  now,  I  was  sold,  and  I  had  gone  in  with  a  closed 
mind."  He  pronounces  the  year  "19  and  29." 

A  short,  dark-haired  man  from  Bell's  advertising  agency  interrupts  to  tell  of 
talking  about  the  new  designs  with  a  longtime  Sinclair  jobber. 

"Old  Ralph  just  scowled  and  said,  'It  looks  pretty  Mod.' 

"  'Look  at  your  shoes,  Ralph,'  I  said.  He  was  wearing  pretty  modern  hoots. 
'You  wouldn't  have  worn  them  five  years  ago.' 

"He  just  pulled  out  his  i)encil  and  started  writing  an  order." 

Everyone  agrees  that  the  new  look  is  super.  But  what  if  BP  Oil  goes  over 
to  Atlas?  "Maybe  we'll  still  supply  them,"  says  Bell  president  C.  E.  Allerdice 
Jr..  a  short,  baldish  man  with  steel-rimmed  glasses.  "We  make  brake  fluid  for 
Atlas  now." 

Walking  around  the  display  area,  Davis  seems  satisfied  with  what  he  has 
wrought.  Some  60%  of  all  BP's  distributors  turned  up,  but  they  represent  90% 
of  the  volume.  "Most  of  the  big  customers  came,"  says  Davis. 

Griffin  says  the  same  thing,  adding  that  the  site  is  a  factor.  The  smaller 
distributors,  who  perhaps  could  not  afford  a  long  trip  were  from  nearby.  The 
more-distant  distributors  always  come  down  here  anyway,  says  Griffin. 

As  he  walks  around  the  floor,  Davis  taps  his  leg  with  a  long  plastic  shoe- 
horn, a  premium  given  away  by  one  of  the  exhibitor.s  at  the  show.  Everyone  has 
one  and  everyone  knows  it's  a  shoehorn,  but  everyone  slaps  his  leg  with 
it  as  if  it  were  a  riding  crop  or  a  swagger  stick.  It  gives  the  whole  scene  a 
not-inappropriate  air  of  a  weekend  at  an  English  country  house. 

Around  the  floor,  the  people  who  sell  things  to,  and  through,  BP  Oil  wax  en- 
thu.siastic  about  the  future. 

"They're  doing  a  bang-up  job."  says  a  nattily  attired  man  with  a  Roman 
emperor  haircut  and  fingernails  that  appear  to  be  lacquered.  "Really  exciting." 

"Doing  a  great  selling  job,"  says  another  man.  "Not  like  Sinclair  used  to  do." 

"Fantastic."  "Very  exciting."  "Tremendous."  All  of  the  i)eople  who  hope  to 
keep  a  piece  of  the  action  say  they're  very  high  on  BP. 

So  are  the  BP  wives,  though  the  pretty  blonde  wife  of  an  Atlanta-based  mar- 
keter says  it  doesn't  feel  any  different  from  being  a  Sinclair  wife. 

The  handful  of  Britons  in  the  organization  tend  to  stick  together  and  at 
some  small  gatherings  the  conversation  sounds  a  bit  like  something  from 
Noel  Coward  :  "Oh  hello.  Derek.  Awfully  good  of  you  to  come.  Where's  Cynthia?" 
"Hello,  Jeremy.  She's  talking  to  some  thundering  bore  across  the  room.  Hard 
cheese  for  her." 

But  if  there's  kidding  about  the  British  and  the  British  accents,  there's  a  lot  of 
respect,  too. 

"Alan's  a  very  smart  little  guy,"  says  an  American  who  has  worked  closely 
with  Robertson.  "Those  guys  know  what  they're  doing." 

Another  American  echoes  what  he  says,  and  adds  that  he  thinks  the 
Sohio  deal  was  brilliant,  "the  most  brilliant  of  all  they've  done." 

The  Sohio  deal  may  have  been  brilliant,  but  it  was  not  concluded  without 
some  flap,  according  to  reports. 

Some  Sohio  people  wanted  to  change  the  whole  BP  Oil  network  over  to 
the  "Boron"  brand,  says  a  BP  official  in  a  position  to  know,  with  a  baffled 
expression.  "Boron"  is  the  brand  Sohio  uses  outside  of  its  prime  Ohio  market. 

They  were  talked  out  of  it.  he  says,  but  he  describes  some  difficult  times. 

"Harnett  and  Spahr  thought  they  knew  it  all  when  they  came  to  London," 
he  says,  speaking  of  Sohio  president  Charles  Spahr  and  executive  VP  Joseph 
Harnett.  "Then  they  saw  all  the  headlines  about  Justice  Dept.'s  blockage  of  the 
merger.  They  were  the  biggest  headlines  since  Munich.  It's  a  very  emotional 
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issue  in  Europe,  and  Harnett  and  Spahr  began  to  realize  that  Cleveland  is  not 
the  center  of  the  world. 

"You  know,"  he  said,  "if  I  were  Joe  Harnett  and  54  years  old,  I'd  do  what- 
ever I  could  to  please  British  Petroleum."  After  all,  British  Petroleum  will 
regain  control  by  1974  and  the  Sohio  people  will  have  only  a  few  years  to  play 
at  being  head  boys. 

The  weather  in  Miami  turned  cold  the  morning  after  the  banquet 
that  wound  up  BP's  meeting,  but  the  sun  shiued  brilliantly. 

Shivering  by  the  poolside,  inflexible  in  my  determination  to  go 
home  with  a  suntan,  I  kept  thinking  about  my  conversation  late  the 
night  before  with  a  London-based  British  Petroleum  executive. 

We  had  been  standing  in  the  lobby  of  the  Americana,  outside  a 
place  with  a  name  like  Carioca  Room,  where  a  lot  of  people  were 
shaking  goiu'ds. 

I  had  mentioned  Union  Oil,  and  the  BP  man  said,  "We  might 
buy  them  to  get  to  the  West  Coast." 

Someone  suggested  that  there  might  be  antitrust  problems  there. 

"Oh."  he  said.  "How  about  Phillips?" 

If  you  think  in  terms  of  opportunities  instead  of  problems,  maybe 
the  problems  take  care  of  themselves. 


Lucky  Stores,  Inc., 
San  Leandro,  Calif.,  January  20, 1910. 
Hon.  John  D.  Dingell, 
Mem'ber  of  the  House  of  Representatives, 
Rayhurn  House  Office  Building, 
Washinffton,  D.C. 

Deak  Congressman  Dingell  :  For  many  years  the  pricing  practices  of  grocery 
supermarkets  in  the  Sacramento  area  for  the  most  part  have  been  similar  to  the 
practices  common  in  metropolitan  communities  generally  throughout  the  country. 
The  objective  of  each  operator,  naturally,  is  to  achieve  higher  sales  volume, 
and  therey  make  his  business  more  profitable.  Typically,  in  attempting  to  reach 
this  objective,  each  operator  has  sought  to  create  for  himself  an  image  of  low 
prices  by  selling  some  items  at  prices  sul>stantially  below  their  normal  shelf 
prices,  most  often  on  weekend  advertisements,  effective  only  Wednesday  through 
Sunday.  The  low  margins  (frequently  losses)  on  these  "specials"  would  be 
compensated  for  by  shelf  prices  on  the  vast  majority  of  products,  higher  than 
those  which  would  have  prevailed  but  for  this  "advertised  special"  technique. 
The  housewife  would  obtain  a  few  bargains  here  and  there,  but  overall  her  ex- 
penditures for  groceries  were  substantially  higher  than  what  would  be  sug- 
gested by  reference  to  the  advertisements.  A  frequent  consequence  of  this  high- 
low  pricing  has  been  that  persons  shopping  at  certain  times  have  wound  up 
subsidizing  those  shopping  at  other  times,  when  "specials"  wei-e  in  elfect.  Com- 
monly, too,  long  operating  hours,  trading  stamps  and  games  of  chance  were 
offered,  the  costs  of  which  necessarily  were  reflected  in  the  prices  charged 
for  the  products  sold. 

We  at  Lucky  decided  that  there  was  a  need  for  supermarkets  which  would 
offer  the  housewife  low  everyday  prices  on  all  products,  except  those  few 
the  prices  of  which  are  regulated  at  the  retail  level.  We,  therefore,  embarked 
upon  our  discount  program.  By  January  1987,  this  program  was  in  effect  in  all 
of  our  markets,  including  those  in  the  Sacramento  area.  Incident  to  this  discount 
plan,  we  eliminated  frills.  The  hours  when  oiTr  stores  are  open  are  kept  to  reason- 
able times.  Though  we  had  not  been  among  those  using  games  of  chance,  we  had 
been  offering  trading  stamps  and  we  discontinued  the  distribution  of  these  stamps. 

Our  Lucky  discount  program  has  been  successful.  Our  customers  have  bene- 
fited from  significant  savings.  These  savings  are  important  to  a  great  many 
housewives,  who  on  a  daily  basis  must  seek  to  provide  for  their  families  with  a 
budget  shrunk  by  inflation.  As  a  result,  our  customers  have  rewarded  us  with 
increased  patronage,  and  as  our  business  has  grown  our  profits  have  increased. 

We  believe  that  this  policy  merits  approval,  not  condemnation.  We  find  our- 
selves, however,  as  defendants  in  civil  antitrust  lawsuits  brought  by  some 
supermarkets  in  the  Sacramento  area  and  as  the  subject  of  a  tremendously  costly 
and  burdensome  investigation  by  the  Federal  Trade  Commission. 

The  civil  lawsuits  have  no  basis.  The  plaintifi's  have  charged  that  we  are  at- 
tempting to  monopolize  the  grocery  business  in  the  Sacramento  area  by  subsidiz- 
ing our  stores  in  the  Sacramento  area  with  profits  from  othre  areas.  These 
charges  are  untrue.  AYe  have  denied  them  in  court  and  we  deny  them  here. 
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We  are  not  monopolists.  We  have  not  attempted  to  monopolize.  We  do  not 
-want  to  monopolize  and  we  could  not  monopolize  if  we  wanted  to.  We  understand 
that  there  are  over  600  retail  grocery  outlets  in  Sacramento  County.  Of  these, 
Lucky  operates  only  25.  or  about  4%.  At  least  two  of  our  competitors  have  assets 
far  greater  than  our  own. 

We  are  not  subsidizing  our  Sacramento  discount  operations  with  profits  from 
(ither  areas.  We  charge  the  same  prices  in  our  Sacramento  markets  as  we  charge 
in  our  markets  elsewhere  in  Northern  California,  including  San  Francisco  ainl 
Oakland.  The  only  exceptions  to  this,  other  than  occasional  clerical  errors,  are 
a  very  few,  limited  local  variations  to  meet  specific  lower  prices  charged  by  sig- 
nificant competitors  for  important  items.  All  of  our  markets,  wherever  located, 
are  operated  in  accordance  with  the  same  discount  philosophy. 

Of  course,  since  we  operate  in  a  large  number  of  states,  some  of  them  widely 
separated  geographically,  we  cannot  centrally  establish  a  uniform  price  for  each 
product,  wherever  sold.  Instead,  retail  pricing  for  our  markets  is  done  separately 
by  major  geographical  area  Cfor  example.  Northern  California,  which  includes 
ail  of  our  California  stores  except  those  in  the  Los  Angeles-Orange  County  and 
San  Diego  metropolitan  areas)  by  regional  personnel  on  the  basis  of  local  prod- 
uct costs  and  operating  conditions.  Consequently,  the  retail  price  of  a  specific 
item  may  vary  somewhat  from  one  area  to  another.  However,  any  such  variations 
are  incidental  to  decentralized  application  of  a  single-company  pricing  policy. 
Everywhere  we  operate,  we  operate  our  markets  on  a  discount  basis  with  low 
everyday  prices. 

There  have  also  been  charges  that  we  have  obtained  illegal  discounts  in  the 
purchase  of  milk  in  California.  We  do  not  believe  our  conduct  to  have  been  ille- 
gal, and  these  same  charges  are  currently  being  contested  in  the  courts.  Never- 
theless, when  the  subject  practices  were  challenged  by  ofiicials  of  the  California 
Department  of  Agriculture  in  June  1968.  they  were  discontinued,  without  any 
effect  upon  our  pricing  policies.  This  constitutes  empirical  proof  that  our  dis- 
count operations  have  not  been  supported  by  alleged  advantages  in  milk  buying 

We  do  not  think  that  we  can  be  blamed  for  the  fact  that  some  supermarkets  in 
the  Sacramento  area  are  not  prospering.  We  cannot  remember  a  time  when  this 
was  not  the  case,  nor  do  we  know  of  any  other  geographical  area,  whether  we 
have  stores  there  or  not.  where  business  reverses  do  not  occur.  We.  of  course,  do 
not  rejoice  in  anyone's  adversity,  but  we  have  experienced  such  reverses  in  varying 
degrees  ourselves  and  we  recognize  that  such  are  the  necessary  consequences  of 
the  functioning  of  a  competitive  economy. 

We  have  obeyed  and  continue  to  obey  both  the  letter  and  spir't  of  the  antitrust 
laws.  We  think  price  competition  is  the  number  one  objective  of  the  antitrust 
laws.  In  our  opinion,  it  is  the  plaintiffs  who  are  violating  the  antitrust  laws  by 
trying  to  pres.sure  us  into  abandoning  low  everyday  prices  and  joining  them  in 
playing  the  "high-low  game"  of  weekend  sjiecials.  and  higher  regular  shelf  prices. 
We  have  so  charged  in  the  pending  private  litigation  and  we  expect  to  prove  it 
at  trial. 

Unfounded  private  lawsuits  are  perhaps  to  be  expected.  We  did  not  expect  an 
investigation  by  the  Federal  Trade  Commission.  We  are  confident,  however,  that 
it  will  be  shown  that  we  are  operating  properly  and  lawfully  and  that  it  is  not  an 
offense  against  the  laws  of  the  United  States  to  make  a  profit  by  doing  a  better 
job.  in  this  case  by  offering  the  housewife  high  quality  products  at  low  every- 
day prices. 

There  are  enclosed  for  your  record  (a)  copies  of  the  principal  pleadings  in 
Marren  vs.  Luclni  Stores,  Irtc,  No.  .TOOBe  in  the  United  States  District  Court  for 
the  Northern  District  of  California,  (b)  an  order  of  the  District  Court  denying 
the  motion  of  the  plaintiffs  in  the  Marren  case  to  dismiss  our  antitrust  counter- 
claim against  them,  (c)  a  copy  of  a  complaint  recently  served  upon  us  in  Bel  Air 
Markets,  Inc.  vs.  Foremost  Dairies.  Inc..  to  which  we  are  preparing  a  response, 
and  (d)  copies  of  the  principal  pleadings  (except  for  bulky  exhibits)  in  Coke  vs. 
Foremost.  No.  .~)rt34.~)4  in  the  Superior  Court  of  the  State  of  California  for  the  City 
and  County  of  San  Franci.sco. 

Thank  you  for  affording  us  this  oppoi'tunity  of  responding  to  the  charges  made 
again.st  us. 

Very  truly  yours, 

WiLLi.\:Nt  II.  Dyer.  Jr., 
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Arthur  Young  &  Co., 
New  York,  N.Y.,  June  29,  1970. 
Mr.  Bryan  H.  Jacques, 

Staff  Director,  Select  Committee  on  Small  Business,  House  of  Representatives, 
Rayhurn  House  Office  Building,  Washington,  D.C. 

Dear  Sirs  :  Mr.  Jerrold  G.  Van  Cise,  with  whom  I  have  had  frequent  oppor- 
tunities to  explore  the  possibilities  of  "cost  justification"  of  price  differences 
under  the  Robinson-Patman  Act,  has  suggested  that  I  comment  on  certain  mat- 
ters relating  to  cost  justification.  In  particular,  he  has  asked  me  to  suggest  ini- 
tial steps  which  might  be  taken  to  encourage  the  use  of  cost  justified  price  dif- 
ferences based  on  a  careful  consideration  of  differences  in  cost  when  prices  are 
being  established  and,  therefore,  before  the  prices  come  under  invstigation  or 
complaint.  He  and  I  believe  that  the  establishment  of  "pre-complaint"  cost  justi- 
fication as  a  practicable  defense  to  price  discrimination  could  lead  to  greater 
compliance  with  the  spirit  of  the  Act,  increased  benefits  for  companies  which 
make  a  sincere  attempt  to  comply  and  consequent  benefits  to  the  consumer. 

Currently,  rightly  or  wrongly,  business  managers  and  their  advisors  have  con- 
cluded that  they  are  unable  to  look  to  cost  differences  as  an  affirmative  basis 
on  which  to  establish  price  differences.  They  must,  instead,  consider  them  only 
as  a  legal  defense  to  be  advanced  (together  with  all  other  available  and  con- 
ceivable defenses)  in  the  face  of  investigation,  complaint  or  litigation. 

He  and  I  agree  that  the  practice  of  passing  cost  savings  to  consumers  through 
the  granting  of  prices  which  make  due  allowance  for  differences  in  the  cost  of 
manufacture,  sale,  or  delivery  will  become  significant  only  if  there  is  a  reaf- 
firmation of  the  Congressional  intent  to  make  such  price  discrimination  legal. 
This  should  be  followed  by  an  acknowledgement  in  principle  and  practice  by  the 
Federal  Trade  Commission  that  it  will  openly  and  actively  attempt  to  establish 
cost  justification  as  a  practicable  basis  for  the  determination  of  acceptable  price 
differences. 

There  are  two  steps  which,  in  my  opinion,  could  be  taken  immediately  by  the 
Commission  to  make  the  cost  proviso  more  useful  and  meaningful : 

First  would  be  the  release  by  the  Commission  of  a  series  of  "cost  justification 
case  studies"  which  would  illustrate  the  principles  and  techniques  used  in  "suc- 
cessful" cost  defenses  submitted  to  the  Commission.  The  case  studies  would 
indicate  whether  the  cost  defense  was  acceptable  in  whole  or  in  part  or  whether 
an  investigati<m  was  concluded  or  a  complaint  dismissed  as  a  result  of  all  evi- 
dence submitted,  including  cost  justification  which  was  not  rejected  after 
thorough  investifration.  (The  Commission  has  seemed  reluctant  to  admit  offi- 
cially that  the  <  ost  defense  has  been  a  factor  in  such  decisions  although  in- 
dividual members  of  the  staff  have  conceded  openly  that  such  is  the  case.) 

A  second,  but  coucvirrent,  step  would  be  a  request  by  the  FTC  to  the  American 
Institute  of  Certified  Public  Accountants  that  a  special  committee  of  the  AICPA 
dialogue  with  the  AICPA  committee.  Despite  initial  indications  of  interest  in  the 
preparation  of  a  publication  which  might  be  titled  "Guidelines  for  the  Deter- 
mination of  Cost  Differences  and  Price  Differences  Under  the  Cost  Provi.so  of 
the  Robinson-Patman  Act." 

Several  years  ago,  primarily  as  a  result  of  discussions  with  Mr.  Van  Cise,  I 
requested  that  the  AICPA  appoint  a  consulting  committee  to  cooperate  with  the 
FTC.  In  1965  .and  1966  such  a  committee  was  appointed.  As  the  chairman  of  the 
newly-formed  committee,  I  set  out  with  Mr.  Van  Cise  to  interest  the  Commission 
and  its  staff  in  exploring  the  contribution  which  the  organization  of  professional 
independent  certified  public  accountants  might  make  to  the  Commission's  effec- 
tive administration  of  the  pricing  laws.  I  discussed  some  of  our  hopes  and  plans 
with  Mr.  Willard  Mueller,  then  Chief  Economist  to  the  Commission,  who  encour- 
aged us  to  proceed  and  obtained  for  distribution  to  the  Commissioners  copies  of 
a  talk  and  an  article  I  had  prepared  illustrating  some  ideas  on  the  subject.  Mr. 
Van  Cise  and  I  also  had  several  discussions  with  senior  attorneys  on  the  Com- 
mission's staff  inquiring  about  interest  within  the  Commission  in  starting  a 
dialogue  with  the  AICPA  committee.  Despite  initial  indication  of  interest  in  the 
concept,  no  formal  meetings  with  thp  Comr^ittee  or  its  members  took  place  ind 
the  AICPA  concluded  that  no  useful  purpose  would  be  served  by  reappointing 
the  committee  in  1967. 

The  AICPA  has  a  long  record  of  STiecessful  and  fruitful  cooperation  with  gov- 
ernment agencies  and  commissions  (e.g.:  The  SEC.  the  ICC,  the  CAB)  in  large 
part  through  committees  appointed  for  the  purpose.  I  am  sure  that  the  AICPA 
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would  respond  promptly  and  enthusiastically  to  a  request  for  similar  consulta- 
tion and  cooperation  with  the  FTC. 

I  would  be  pleased  to  discuss  the  ideas  which  led  to  the  formation  of  the  AICPA 
Committee  on  Cooperation  with  the  Federal  Trade  Commission  in  1965  or  to 
arrange  meetings  with  present  officers  or  committee  chairmen  of  the  AICPA.  I 
believe  that  the  interests  and  objectives  of  the  members  of  the  accounting  pro- 
fession in  helping  the  managers  of  American  business  reach  workable  and  effi- 
cient solutions  to  the  difficult  problems  of  competitive  pricing  are  consistent  with 
those  of  the  FTC  and  its  stafC  and  that  there  are  significant  benefits  to  be  realized 
from  the  increased  understanding  which  would  grow  out  of  an  exchange  of 
opinions  and  ideas. 

Yours  very  truly, 

Donald  J.  Fennellt. 
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